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Accidents — Reporting  of  ^  '  192 

Acetylene  Gas  (Compressed) — 'Cylinders  for  transportation — Extension  of  time.  .   .  -^Lj^  254 

Acids,  etc. — Approval  of  Regulations  for  transportation  by  Exipress-.  ^-''yg^^ 

Agent — C.P.R. — ^Reaburn  Stn..  Man.. — Replacing  .  .  304,  32i5 

Agriculture  Dept. — Free  transportation  to  four  Inspectors  of  livestock  cars  and  yards.  328 

Alamo  concentrator — ^C.P.R.  rate  on  crude  oil  from  Sandon,  B.C   344 

Aaberta  Mines  to  Eastern  Bask,  and  Man. — Reductiorf  in  coal  rates                                  &6,  142 

Albert  Road,  Twp.   Sandwich  East,   Ont. — 'Highway   crossing   where  road  intersects 

G.T.R   154 

A.C  «&  H.B.  R'y.  Co. — ^Approval  of  shipping  bill,  way  bill,  and  receipt  form  British 

America  Express  Oo   18 

AUanburg,  Ont. — Approval  of  location  and  details,  Q.T.R.  station   489 

Allowances  for  temporary  grain  doors  127,  130 

Alstonvale,  Que. — .Approval  C.P.R.  station  location  (M.  &  O.  R'y.  Co.)   580 

American  Audit  Co.,  Spokane,  Wash.,  v.  Canadian  Freight  Ass'n. — Transcontinental 

rate  on  automobile  tire  chains                                                                                     267,  295 

Apples  shipped  in  box  cars  after  Nov.  1st — Approval  Release  Form,  Dominion  Atlantic 

Ry   354 

Ashdown  Hardware  Oo.  v.  Canadian  Freight  Ass'n   63 

Aston  Village.  Que. — Appl'n..  G.T.R.  Co.,  to  abolish  station   353 

Athabasca  Street  Subway,  Moosejaw,  Sask   5S 

Automobile  Tire  Chains — Transcontinental  PL,ate  2i67,  2^5 

B 

Baggage  Regulations — Rule  3  (b) — Ruling   57 

Bananas — C.P.R.  charge  for  heater   21 

Barton  Twtj. — Cost  of  Rosedale  Ave.  crossing  T.H.  &  B.  R'y   28 

Base  Line  Road  crossing,  London,  Ont. — ^Shelter,  London  &  P.S.  R'y                                 20,  156 

Bechard.  Sask. — Station  and  Agent,  G.T.P.R.  Co   235 

Belle  River — Crossing  at  Church  St.  (G.T.R.)   478 

Belleville  and  points  north — Rates — coal — G.T.R.  and  other  railways..    ..    r.    ..Ill,  112,  187 

Bell  Telephone  Go's,  tolls   16 

Birch  Ave.,  Hamilton,  Ont. — Bridge  carrying  G.T.R.  tracks  over  Hamilton  Radial..  319,  321 

Birch  Hills,  Sask. — Station  location,  C.N.  R'ys   416 

Birsay,  Sask. — Approval  of  location  and  details  of  station,  C.N.  R'ys   488 

Blucher,  Sask. — Station  facilities,  C.P.R   41;-) 

Board  of  Railway  Commissioners  and  powers  re  Canadian  coal  supply  273,  317,  332 

Board's  approval  of  route  maps  and  location  plans — Form  of  evidence   485 

Boilers   (R'y.  Steam),  other  than  locomotive — Regulations  regarding  inspection..    ..  534 

Bonaventure  Station  and  Cote  St.  Paul,  Que. — Train  .service,  G.T.R   149 

Boston  &  Maine  R.R.  Co. — Approval  of  By-Law  re  Rules,  Regulations,  Rates,  etc..  ..  326 

Boston  &  Maine  R.R.  Co. — Approval  Sleeping  and  Parlor  Car  Tolls   185 

Bowen  Road  and  other  highway  diversions — Apportionment  of  cost   61 
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Box  Cars — Approval  release  form  Dominion  Atlantic  R'y.  re  apples  shipped  after 


November  1   354 

Brakemen  on  freight  trains — ^Seating  accommodation  in  locomotive  cabs  141,  273 

Brass  cartage  cases — empty — Rating — Imperial  Munitions  Board   545 

Bridge  at  Hunter  St.,  Peterboro — ^Protection  to  be  continued  until  completed  134,  138 

Bridge  at  Main  St.,  Toronto — G.T.R   245,  269 

Bridge  carrying  G.T.R.  tracks  over  Hamilton  Radial,  Birch  Ave.,  Hamilton,  Ont.  .  319,  321 

Bridge — G.T.R. — St.  Paul  St.,  St.  Catharines — Renewal   382,  384 

Bridge — ^Halifax  &  Southwestern  (C.N.),  near  Lunentourg,  N.,S. — Dangerous  condition  384,  386 

Bridge.  King  St.,  Hamilton — City  of  Hamilton  v.  T.H.  &  B.  R'y.  Co   31 

Bridge  (overhead),  M.P.  304 . 90— G.T.R. — carrying  Brock  ,St.,  Whitby,  Ont.,  over  R'y.  148,  184 
Bridge  Renewals — Proposed  crossing  Sinclair  St.,  Hawkesbury,  Ont. — C.N.  R'ys.  .    ..350,  377 

Brighton.  Ont. — Gates,  Prince  Edward  St. — G.T.  and  C,  L.O.,  &  W.  R'y.  crossing   212 

British  America  Express  Co. — Approval  way  bill,  shipping  bill,  and  receipt  form.  .  18 

Britannia  and  RocklifEe  lines,  Ottawa  Electric  R'y. — Increased  fares   73,  79 

B.C.  Eflectric  R'y  Co. — Approval  S.F.M.  Tariff  Stipp.  1  to  C.R.C.  No.  132   416 

B.C.  Electric  R'y.  Co. — Approval  Supp.  No.  1  to  Standard  Tariffs  of  Maximum  Fares, 

C.R.C.  No.  8   418 

B.  C.  Electric  R'y.  Co.  (Burnaby  Lake  Line) — Train  service  to  Broadview  ratepayers.  17 
Broadview   Ratepayers'    Ass'n. — Train   service,    British   Columbia  Electric  (Burnaby 

Lake  Line)   17 

Brooke  Twp.,  Ont.,  v.  G.T.R.  Co. — iSiding  between  Kingscourt  and  Alvinston,  Ont.  .  324 
Bro.  of  L.E.  and  Bro.  of  L.F.  &  E. — ^Special  Instruction  "  E  ",  C.P.R.  Time-table  covering 

station  limits   406 

Bro.  of  Railroad  Trainmen — .Seating  accommodation  for  brakemen  on  freight  trains.  .  141,  273 

Brouse  (R.E.)  v.  C.N.  R'ys. — Appointment  of  station  agent.  Chip  Lake,  Alta   489 

Burlington    Beach — Temporary    deviation    of    main    line — 'Hamilton    Radial  Electric 

R'y  Co   464 

Business  Colleges,  Hamilton  v.  Hamilton  Radial  Electric  and  Brantford  and  Hamilton 

Electric  R'y.  Cos. — Increased  fares  for  students   248,  269 

By-Law,  B.  &  M.  R.R.  Co. — Re  Rules,  Regulations,  Rates,  etc. — Apprvoal   326 

By-Law,  C.N.  R'ys.  re  tariffs  of  tolls,  G.T.P.R.  Co. — Approval   354 

By-Law,  C.V.  R'y.,  re  tariffs  of  freight  tolls — Approval   242 

By-Law,  Marconi  Wireless  Telegraph  Co.,  Ltd.,  re  tariffs  of  tolls — Approval   242 

By-Law  No.  3,  Central  Canada  R'y.  Co. — re  Tariffs  of  Tolls   296 

By-Law  No.  14,  E.D.  «&  B.C.  R'y.  Co. — Tariffs  of  Tolls   296 

By-Law  No.  37 — Freight  Traffic  Tolls,  G.T.R   107 

By-Law  No.  39,  G.T.R.  tariff  of  passenger  tolls — Approval   240 

By-Law  No.  270 — Ringing  of  Bells  and  Whistling  of  Engines  in  Westmount,  Que   107 

By-Law  re  tariffs  of  tolls  of  M.C.R.R. — Approval   24'3 

By-Law.  Western  Union  Telegraph  Co.,  re  preparation  of  tariffs  of  tolls — Approval.  .  258 

C 

Cable  tolls,  Manitoba  and  Great  Britain — Complaint  Winnipeg  Board  of  Trade..    ..  106,  182 

Camden  East — Stopping  of  C.N.R.  Co's.  train  No.  11  on  flag   244 

Campbell  (D.),  et  al — Allowances  for  temporary  grain  doors   127,  130 

Canada  and  U.S. — Exchange  on  freight  charges  international  traffic.  .  ....  ..479,  482,  555,  574 

(Canada  Seed  Co. — Collection  of  demurrage  on  goods  detained  hy  Customs   132,  133 

Canada    to    U.S. — Refusal    of    railway    companies    to    allow    shippers    to  prepay 

charges  115,  119,  124 

Canadian  Carbonate  Co.,  Ltd. — Extension  of  time  for  testing  cylinders   254,  444 

Canadian  Car  Demurrage  Bureau  and  Sutherland  Innes  Co. — Demurrage  Charges...  213 

Canadian  Car  Demurrage  Bureau  and  U.S.  Ordnance  Salvage  Board   265 

Canadian  Express  Co's.  charges  on  fish  (C.L.)   461 

C>anadian  Fisheries  Ass'n. — Canadian  Express  Co's.  charges  on  fiish  (C.L.)   461 

Canadian  Freight  Ass'n.  and  American  Audit  Co. — Transcontinental  rate  on  automobile 

tire  chains   267 

Canadian  Freight  Ass'n.  and  Ashdown  Hardware  Co. — re  classification  of  automobile 

springs   63 

Canadian  Freight  Ass'n. — Application  of  E.  Morris  to  file  Revised  Reconsigning  Rules 

on  one  day's  notice   441 

Canadian  Freight  Classification  No.   16,  iSupp.   No.   13 — Approval  increased,  reduced, 

and  additional  ratings   139 

C.  N.O.R.  opening  for  traffic  G.T.R.  connection,  mlge.  80.8,  Pembroke  Sub-div   257 

C.X.P.  R  y.  Co.  opening  its  R'y.  between  Alpha  St.  and  Point  Ellice  Bridge,  Victoria, 

B.C   109 

C.N.R.  Co.  opening  for  traffic.  Dunblane  to  Lucky  Lake,  Sask   258 

C.N.R.  Co.  opening  (Temporarily),  mlge.  22  to  54.14,  St.  Brieux  to  Humboldt   456 

C.N.W.  R'y.  Co.  opening  Hanna.  Me<licine  Hat  Branch  from  Bonar  to  mlge,  47   297 

C.N.W.  R'y.  Co.  opening  (temporarily),  for  traffic,  mlge.  256.9  from  Saskatoon  to  mile 

47   108 

C.P.R.  Co.  opening  for  traffic  portion  of  its  Russell  Northerly  Branch,  mlge.  0.00  to  6.5.  457 

C.P.R.  Co.  J'.locan,  Nelson,  and  Nakusp  Lines — Re-establishment  of  daily  Lalte  service.  483 

C.P.R.  Co.  v.  Wm.  Scott — Leave  to  prosecute  under  sec.  428,  Railway  Act   418 

Canadian  Passenger  A.'js'n. — Approval  of  reduced  fare  transportation  privilege  certifi- 
cates  487 
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Cancellation  by  CP.,  G.T..  and  N.Y.C.R.R.  Co"s.  of  inter-switching  arrangement  with 

Cornwall  Street  R'y.  Light  &  Power  Co   274 

Cardston,  Alta. — Approval  new  station — C.P.R   189 

Caretaker,  Ottawa  &  New  York  R'y.  Co.,  Northfield,  Ont. — Extension  of  time   259 

Caron  Ave.,  Windsor,  Ont. — C.P.R.  crossing  at  grade   370,  374 

Cartage  tariffs — Toronto  Board  of  Trade  v.  R'y.  Cos   539 

Cartierville  yard  to  Cartierville  Village — C.N.R.  opening  for  traffic   352 

Cassils,  Alta. — Approval  relocation  of  .station  building,  C.P.R   235 

Cattle  Pass  construction — (Standard  size   444 

Cattle  Pass  for  W.  T.  Finch,  Pawhrun.  Sask. — C.P.R   381 

Cattle  Pass  for  Victor  Flink,  Lucky  Lake,  Sask. — C.N.R   256,  257 

Cayuga,  Ont. — Re  stopping  of  Wabash  trains  Nos.  2  and  3   396 

Central  Canada  and  E.D.  &  B.C.  R'ys. — Rate  increases   437 

Central  Canada  R'y.  Co.  and  E.D.  &  B.C.  R'y.  Co. — Reduced  Standard  Mlge.  Freight 

Tariffs  of  Max.  Mlge.  Tolls,  effective  January  1,  1921   458 

Central  Canada  R'y.  Co. — Approval  By-Law  No.  3  re  tariffs  of  tolls   296 

Certificates  (Reduced  Fare  Transportation) — Approval   487 

Change  in  names  of  stations   56 

Charges,  D.A.  R'v.  Co..  for  loading  and  unloading  import  and  export  traffic,  Halifax, 

N.S  517,  519 

Charing  Cross  Station,  Ont. — Protection  at  level  crossing,  M.C.R.R   550 

Chatham,  Ont. — C.P.R.  spur  and  sub-spurs  for  Gray  Dorts,  Ltd. — C.P.R   548 

Chatham,  Wallaceburg,  &  Lake  Erie  R'y.  Co. — S.P.  &  S.F.M.  Tariffs  Nos.  42  and  576 — 

Approval  401,  402,  403 

Cherry  St.,  Toronto — G.T.R.  protection  26,  237,  272 

Chip  Lake,  Alta. — Appointment  of  station  agent,  C.N.  R'ys   489 

Church  St.,  Belle  River — G.T.R.  crossing   478 

Classification — Snow  Melters — Freeland  Steel  Tank  Co.  v.  C.P.R.  Co   247 

Coal  and  coke  in  all  cars  and  all  freight  in  open  cars — Reconsigning  rules   441 

Coal  and  coke  rates  to  Canada — Minn.,  St.  Paul,  &  Sault  Ste.  Marie  R'y.  Co. — Per- 
mission to  revise  on  one  day's  notice   331 

Coal — Exportation  of   532 

Coal  rates  between  Belleville  and  points  north — G.T.R.  and  other  railways..    ..Ill,  112,  187 

Coal  rates  from  Alberta — Red  Deer  Valley  Coal  Operators  Ass'n   66,  142 

Coal  Rates — Reduction — Alberta  mines  to  Eastern  Sask.  and  Man   142 

Coal  Rates— Thos.  McClymont  v.  G.T.P.R.  Co  310,  329 

Coal   Supply,  Canada — Powers  conferred  on  Board  273,  317,  332,  340,  395 

Cobourg,  Ont. — Closing  of  C.N.O.R.  station   270 

Colborne,  Ont. — C.N.O.  R'ys.  closing  station   270 

Coleman  (W.  J.),  v.  C.P.R.  Co. — Fencing  of  two  crossings   266  " 

Commutation  Rates  Cases   35,  50 

Commutation  ticket  privileges  to  Matlock  Beach — C.P.R   261,  280 

Compensation  for  construction  of  C.N.O.R.  through  Town  of  North  Bay,  Ont   447 

Compensation  for  use  of  siding — Petrie  Mfg.  Co.  v.  C.P.R.  Co   496 

Compensation  to  Hy  G-rade  Coal  Co.,  Ltd.,  re  C.N.  R'ys.  spur  for  Newcastle  Jr.  Mining 

Co.,  Ltd.,  Drumheller,  Alta   466,  579 

Compressed  gases — Extension  of  time  for  testing  cylinders  for  shipment   254,  444 

Connors  and  Edmundston,  N.B. — Temiscouata  R'y.  train  service   182 

Conquest,  Sask. — Transfer  track  between  CP.  and  C.N.  R'ys   307,  327 

Contract  form  for  transportation  of  live  stock  217,  228,  253 

Copper  Moutain  to  Princeton,  B.C. — Kettle  Valley  R'y.  opening  for  traffic   353 

Cornwall  Street  R'y.  Light  and  Power  Co.  and  C.  P.,  G.T.,  and  N.Y.C.R.R.  Co"s. — Can- 
cellation of  interswitching  arrangements   274 

Cost  allocation — Interchange  track,  Yorkton — CP.R.  and  C.iN.R   239,  250 

Cote  St.  Paul  and  Bonaventure  Station. — Train  Service — G.T.R   149 

Oraik,  Sask. — Extension  of  C.N.  R'ys.  siding   357 

Cream  (pasteurized) — Express  rates — National  Dairy  Council   406,  419 

Crescent.  Beach,  B.C.,  V.V.  &  E.  R'y.  &  Nav.  Co. — Station  and  Agent   394 

Crossing,  G.T.R..  Church  St..  Belle  River   47'8 

Crossing,  G.T.R.,  Kingston  Road,  Ont. — Protection   211 

Crossing  of  Canadian  Government  R'ys.  on  Queen  St.,  Fort  William   125- 

Crossing,  Rosedale  Axe.,  over  T.H.  &  B   R'y.,  Twp.  Barton — Cost  of  maintenance..    ..  28: 

Crossings,  Metcalfe  and  other  streets,  Strathroy,  Ont.,  by  G.T.R   92,  94^ 

Cros.sings  (2),  farm,  and  fences,  for  W.  Y  Coleman,  Vanguard,  Sask. — 'CP-R   266: 

Crude  ore,  Sandon.  B.C.,  to  Alamo  concentrator — C.P.R.  rate   344,  376 

Cubical  contents  of  fir  piles  shipped  from  B.C.  to  Ojibway — Great  Lakes  Dredging  Co.  361,  394 

Cumberland  R'y.  &  Coal  Co. — Approval  Stan.  Frt.  Mlge.  Tariff  C.R.C.  No.  10   253 

Cumberland  R'y.  &  Coal  Co. — Approval  Standard  Passenger  Tariff  C.R.C  No.  6..  ..  443 
Cumberland  R'y.  &  Coal  Co. — Approval  Standard  Frt.  and  Passenger  Tariff  C.R.C.  No.  5.  ^52 
Cumberland  R'y.  &  Coal  Co. — Approval  Standard  Frt.  Tariff  Sup.  1  to  C.R.C.  No.  10..  380 
Cumberland  R'y.  &  Coal  Co. — ^Approval  Stan.  Pass.  Tariff  Supp.  1  to  C.R.C.  No.  5 .  .  ..  379 
Cunningham  (Clarence),  v.  CP.R.  Co. — ^Rate  on  crude  ore.  Sandon.  B.C.,  to  Alamo  Con- 
centrator  344^  3,76 

Customs — Collection  of  demurrage  on  goods  delayed  by  1,3:2,  133 

Cutknife  to  Whitford  Lake  Branch,  CP-R. — Approval  of  route  map  .  .214,'  24'! 

Cylinders  for  transportation  of  compressed  acetylene  gas — Extension  of  time  limit.  254,'  444 
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Dangerous  articles  other  than  extplosives — (Regulations  re  Transportation                          4,  9 

Darwell,  Alta. — Withdrawal  of  C./N.  R'ys.,  station  agent   456 

Decicco  (Frank),  Town  of  North  Bay,  et  ah,  v.  CN.O.R.  Co. — (Compensation  for  con- 
struction of  railway  through  Town   447 

Deepdale,  Man. — Appointment  of  C.N.R.  station  agent   146 

Demers  (A.A.),  v.  G.T.Fi.  Co. — Pipe  under  tracks  to  Pressed  Brick  Works  and  College 

of  Christian  Bros.,  Laprairie,  Que                                                                                      1,  2 

Demurrage  Charges  and  Influenza  Epidemic   397 

Demurrage  charges — Sutherland,  Innes  Co.  v.  Canadian  Car  Demurrage  Bureau   213 

Demurrage — F.  R.  Stewart  &  Co..  Vancouver   267 

Demurrage  on  Goods  delayed  by  Customs  132',  138 

Demurrage  on  tank  cars  at  Vancouver,  B.C. — ^^Proctor  &  Gamble  and  Canadian  Freight 

Ass'n   301 

Deviation   (temporary)   of  main  line,  Hamilton  Radial,  at  Burlington  Beach,  Ont.  .  464 

Digby,  N.S. — Approval  of  plans  of  new  station,  D.A.  R'y   187 

Dill  Pit,  Ont. — Approval  of  location,  etc..  C.P.R.  station   533 

Diversion  of  Bowen  Road  and  other  highways — Apportionment  of  cost   61 

Dominion  Atlantic  R'y.  Co. — Approval  of  charges  for  loading  and  unloading  import  and 

export  traffic  at  Halifax.  N.S  517,  519 

Dominion  Canners,  Ltd. — Demurrage  charges  and  Influenza  Epidemic   397 

Doors  (Temporary),  for  grain — Allowances  127,  1^0 

Dropmore,  Man. — Erection  of  station  and  freight  shed,  C.N.  R'ys   379 

Drumheller,  Alta. — C.N.  R'ys.  spur  for  (Newcastle  Junior  Mining  Co.,  Ltd   4616,579 

Duagh,  Alta. — Approval  of  standard  location.  C.N.  R'y.,  station   524 

Duff  (Wm.),  M.P.,  v.  Halifax  &  Southwestern   ('C.N. ),  R'y.  Co. — Dangerous  condition 

of  overhead  bridge  near  Lunen'burg,  N.(S                                                                        384,  386 

Dufort,  Que. — Transfer  of  C.N.  R'ys.  agent  from  F'orrester's  Fall,  Ont   313 

Dundas  St.  crossing  east  of  Cooksville,  London  S'ub-div.,  C.P.R. — Protection                     ■  552 

Dundas  St.,  Twp.  Etobicoke — ^Protection  at  C.P.R.  crossing                                            475,  523 

E 

Eastern  Ave.,  Toronto — Gates  and  watchmen                                                                     64,  65 

East  Toronto,  Ont. — Protection  G.T.R.  crossing  Victoria  Park  Ave   149 

Eaton  to  Alsack — Opening  for  carriage  of  traffic  C.N.  R'ys   395 

E..  D..  &  B.C.  R'y.  and  Central  Canada  R'y. — ^Rate  Increase's                                          294,  437 

E.D.  &  B.C.  R'y.  Co. — ^Approval  of  By-law  re  tariffs  of  tolls   296 

E.D.  &  B.C.  R'y.  Co..  et  nl. — Approval  of  reduced  standard  mlge.  frt.  tariffs  of  Max. 

Mlge.  Tolls,  effective  Jan'y.  1/21   458 

E.D.  &  BjC.  R'y. — Increase  in  sleeping  and  parlor  car  tolls   W8 

E.D.  &  B.C.  R'y. — II.G.G.  Ltd. — permission  to  use  Fahler  siding   10 

Edward  St.,  Prescott,  Ont. — Protection,  G.T.R.  crossing   399 

Elgin  St..  St.  Thomas.  Ont. — Pedestrian  subway  under  M.C.R.R   484 

Engines  and  Locomotives — Whistling  and  ringing  of  bells,  Westmount,  Que   107 

Entwistle,  Alta. — Reinoval  of  G.T.P.R.  station  agent.  .  .   375 

Equipment   in    Interstate   Traffic   passing   through   Canada — Reconsigning   rules  and 

penalt.v  charges  for  detention                                                                                     281.  29i8 

Erie  St..  Stratford.  Ont. — Protection  at  G.T.R.  crossing   527 

"E"    (ST)ecial  Instruction),  C.P.R.     Time-table  covering  station  limits                             406,  442 

Es.sex  Terminal  R'y.  Co. — 'Siding  across  Walker  Road  and  iSeminole  St.,  Walkerville, 

Ont                                                                                                                                   348,  350 

Estevan,  Sask. — Transfer  track  CP.  and  C.N.  R'ys   487 

Etobicoke — C.P.R.  protection  at  Dundas  St.  crossing                                                        47(5,  523 

Exchange  on  freight  charges  payable  on  International  traffic,  Canada  and  U.S..  .479,  482,  555,  574 

Export  and  import  freight — ^Special  tariffs  for  Sydney  and  North  Sydney,  NjS                343,  344 

Exportation  of  coal   532 

I'^xport — Special  tariffs  on  freight  traffic  to  Montreal,  Quebec,  St.  John,  etc   281 

Express — Approval  regulations  re  transportation  of  acids,  etc   190 

Express  Cla.ssification  for  Canada.  No.  5,  C.R.C.  No.  E.T.  712, — Approval   531 

Express  Co's.  40  per  cent  increase  in  rates  504.519,  521 

lOxpress  matter  at  flag  stations — Protection  and  disposition  of   12 

lOxpress  rates  on  fre.sh  fish  (carloads),  Gimli,  Man.,  to  U.S.  destinations                      443.  446 

Express  rates  on  pastfurizod  cream — National  Dairy  Council  of  Canada                           406,  419 

Express  Traffic  A.ss'n. — Approval  Sup.  2  to  Express  Classification  for  Canada  No.  4 — 

Increased,  Reduced,  and  Additional  Ratings   143 

Express  Traffic — Jurisdiction  of  Board   29 

Extension  of  time  for  testing  cylinders  u.sed  in  shipment  of  compressed  gases                254,  444 

F 

Fahler  siding.  E.D.  &  B.C.  R'y. — U.G.G.  Ltd.— Permi.ssion  to  use   10.  54 

I''allowfleld.  Ont. — Certain  C.N.  R'ys.  trains  stopping  on  flag  signal   2i51 

Farm  crossings  (2) — C.P.R. — for  W.  J.  Coleman,  Vanguard,  Sask   266 
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Fencing  and  2  farm  crossings  for  W.  J.  Coleman.  Vanguard.  Sask   266 

Finch  (W.T.O.),  v.  C.P.R.  Co. — Cattle  Pass,  Wymark-Archive  Branch   381 

Fir  Piles  shipped  from  B.C.  to  Ojibway — Great  Lakes  Dredging  Co..                             361,  394 

Fish  (C.Ij.) — Canadian  Express  Co's  charges   461 

Fish  (fresh),  carloads.  Gimli.  Man.,  to  U.S.  destinations                                                     443,  446 

Flag  signal — C.N..R.  trains  Nos.  5  and  6  stopping  at  New<burgh,  Ont   251 

Flag  signal — ^C.N.R.  trains  stopping  at  Fallowfield.  Ont   251 

Flag  station  at  mlge.  4  0.  Rosisburn  Branch.  C.iN.  R'ys   417 

Flag  station.  Camden  East — ^Stopping  C.N.R.  train  No.  11   244 

Flag  stations — 'Protection  and  disposition  of  Express  Matter   12 

Flink.  Victor,  v.  C.N.  R'ys. — Cattle  pass                                                                                 256.  257 

Ford  City,  Ont.,  v.  G.T.R.  Co. — Highway  crossing  where  Albert  Road  intersects  railway.  154 

Fork  River.  Man. — New  station.  C-N.  R'ys   145 

Forrester's  Falls,  Ont.,  to  Dufort,  Que. — ^Transfer  of  CjN.  R'ys.  agent   313 

Fort  William,  Ont. — C.N.  R'ys.  v.  N.  W.  Paterson  Co. — costs  of  installation,  etc.,  of  C.G. 

R'ys.  crossing  Queen  St   125 

Fort  William,  Ont. — Reduction  of  railway  rate  increases  to  15  per  cent  on  lines  west.  .  429,  486 

Freeland  Steel  Tank  Co.  v.  C.P^R.  Co. — Classification  of  snow  melters   247 

Freight  Adjusting  Bureau,  Vancouver — Rating  on  shoddy  blankets  15,  457 

Freight  charges  payable  on  International  traffic,  Canada  and  U.-S. — ^Exchange  on..    ..  479,  482 

Freight — Export  and  Import — Special  tariffs  for  Sydney  and  North  Sydney.  N.S                343,  344 

Freight  Rates  to  and  from  Simcoe,  Ont   500 

Freight  tariis  (special),  to  Montreal,  Quebec,  etc..  for  exix)rt   281 

Freight  tariffs  (standard-reduced),  of  Max.  Mlge.  Tolls — Appl'n  of  R'y.  Cos.  for  ai>proval.  455 

Freight  Traffic  Tolls — G.T.R. — ^Approval  of  By-Law  No.  37   107 

Frogs,  wing  rails,  etc. — iHart  Type  of  wooden  packing  for  52'8,  529. 

Fuel  Supplies — 'Regulations  governing  control  of   395 

G 

Gait.  Ont. — Opening  for  traffic  revised  line  Grand  River  R'y                                              .  524 

Gates  and  watchmen,  Eastern  Ave.,  Toronto                                                                           64,  65 

Gates,  Prince  Edward  St.,  Brighton,  Ont..  G.T.  and  C..  L.O.  &  C.  R'y.  crossing   212 

Gimli.  Man. — Fresh  Fish — Carloads,  to  TJ.S.  destinations                                                   443,  446 

Gordon  (-S.H.),  v.  C.N.  R'ys. — Flag  stop  at  mlge.  40.  Rossburn  Branch   417 

Grain  and  grain  products  from  U.S.   to  Canada — .Rules  and   Regulations  ai^plicable 

thereto   29-7 

Grain  doors  (temporary) — 'Allowance  for  127.  130 

Grain  milled  in  transit — Increase  in  charge   417 

Grand  River  R'y.  Co.  opening  double  track  across  Speedsville  and  Breslau  Roads,  Twp. 

Waterloo.  Ont   533 

Grand  River  R'y.  Co.  opening  for  traffic  grade  revision,  Preston  to  lot  9.  Tp.  of  Waterloo, 

Ont   96 

Grand  River  R'y.   Co.   opening  for  traffic  revised   line  Twp.  Waterloo   and  City  of 

Kitchener   532 

Grand  Trunk  Pacific  Branch  Lines  Co. — Station  at  Lorlie,  Sask. — Change  in  location.  19 

Gray  Dorts,  Ltd.,  Chatham,  Ont. — C.P.R.  spurs  and  sub-spurs   548 

Great  Lakes  Dredging  Co. — 'Cubical  contents  of  fir  piles  shipped  from  B.C.  to  Ojibway.  .  3*1,  394 
G.N.W.  and  Western  Union  Telegraph  Cos.   and  Marconi  Wireless  Telegraph  Co. — 

Proposed  increased  proportion  of  trans-Atlantic  wireless  rates   449 

G.N.W.  Telegraph  Co..  et  al. — Increase  in  tolls                                                            159,160,  182 

Griffin,  Sask. — 'Reconstruction  of  station  building,  CjN.  R'ys   537 

H 

H:igerf?ville,  Ont. — AT>proval  of  plans,  M.C.R.R.  station   330 

Halifax,  N.S. — Approval  of  D.A.  R'y.  Co's.  charges  for  loading  and  unloading  import 

and  export  traffic  517,  519 

Halifax  to  Yarmouth  Road,  D.A.  R'y. — Unsafe  condition  of  postal  car  No.  40   236 

Hamilton  Business  Colleges  v.  Hamilton  Radial  and  Brantford  &  Hamilton  Electric 

R'y.  Cos. — Increased  fares  to  students                                                                      248,  269 

Hamilton  (City  of),  v.  T.H.  &  B.  R'y.  Co. — Completion  of  Bridge  at  King  St   31 

Hamilton,  Ont. — ^Bridge  carrying  G.T.R.  over  tracks  of  Hami4ton  Radial  at  Birch  Ave.  319,  321 
Hamilton,  Ont. — T.  H.  &  B.  R.  Co.  changing  alignment  of  tracks,  etc.,  John  and  Hunter 

Sts  •   387 

Hamilton  Radial  and  Brantford  &  Hamilton  Electric  R'y.  Co's. — Increased  fares  to 

students  attending  (Hamilton  Business  College                                                            248,  269 

Hamilton  Radial  Electric  R'y.  Co. — ^Temporary  deviation  of  its  main  line,  Burlington 

Beach   464 

Hart  type  of  wooden  packing  for  froge,  wing  rails,  etc                                                    528,  5  29 

Hastings  and  other  streets,  Vancouver — ^\^iaducts  at  intersection  with  V.,  V.,  &  E.  R'y. 

&  Nav.  Co   144 

Hawkesl3ury,  Ont. — ^Bridge  Renewals — 'Propoeed  crossing  over  Sinclair  St.,  C.  N.  R'ys..  350,  277 

Health  Dept.,  Canada,  v.  R'y.  Cos. — Signs  in  stations  re  venereal  diseases   329 
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Heater  in  car  of  ibananas — Plunkett  &  Savage  v.  C.P.R.  Co   21 

H'way  crossings,  etc. — ^^Regulations  regarding  plans  and  specifications  to  be  filed   207 

H'way  crossing  where  Albert  road  intersects  G.T.R.,  Twp.  Sandwich  Bast,  Ont   154 

Hoey,  Sask. — G.T.P.R.  revised  station  site   377 

Hclmeeville,  Ont. — 'New  station,  G.T.R   186 

Hunter  and  John  Sts..  Hamilton — Changing  alignment,  etc.,  T.  H.  &  B,  R'y   387 

Hunting-t^Ierritt  Lumber  Co.,  Ltd.,  v.  B.  C.  Electric  R'y.  Co., — 'Spur  near  Marpole, 

B.C   413 

Hy-Grade  Coal  Co.,  Ltd. — 'Compensation  re  C.  N.  R'ys.  spur  for  Newcastle  Jr.  Mining 

Co..  Ltd.,  Drutnheller,  Alta  46«,  579 

I 

Tniperial  iMunitions  Board — Rating  on  brass  cartr'idge  cases,  empty   545 

Import  and  export  traffic — Approval  of  charges  of  D.  A.  R'y.  Co.   for  loading  and 

unloading  at  Halifax.  N.'S  5117,  519 

Increase  in  freight  and  passenger  rates.  E.  D.  &  B.  C.  and  Central  Canada  R'y.  Cos..  294 

Increase  in  freight  and  passenger  rates  of  R'y.  Cos  283,  284,  314,  315,  317,  330 

Increase  in  rate  on  liquors   529 

Increase  in  rates,  fares,  charges,  etc.,  between  U.S.  and  Canada,  to  conform  with  I.C.C. 

Order,  July  29.  19i2ia                                                                                                    277,  326 

Increase  of  40  per  cent  in  express  rates.  504,  519,  5211 

Influenza  epidemic  and  demurrage  charges   397 

Ingersoll,  Ont. — Wonham  St.  crossing  over  G.T.R.  309',  328 

Inspection  of  locomotives  and  tenders^ — Rules  for   52 

Inspection  of  railway  steam  boilers  other  than  locomotive  boilers — .Regulations   534 

Interchange  track — iCost  allocation — Yorkton,  S'ask. — 'C.P.R. — C.N.IR  239;  250 

Interline  traffic — Joint  Freight  Tariffs  to  apply — G.T.,  CP.,  and  C.N.  R'ys   51 

Interlocking  appliances — Requirements   199 


International  railway  rates,  fares,  etc.,  as  affected  by  Order  of  I.CjC,  July  29,  192'0.  .  277,  32'6 
International  traffic,  Canada  and  U.S. — 'Exchange  on  freight  and  passenger  charges.  479,  482, 


555,  574 

Interprovincial  and  James  Bay  R'y.,  branch  line   (C.P.R.) — Approval  of  route  map, 

TTilge  0  to  8,  Que   392 

I.C.C.  Orfler  July  29.  1920.  ex  parte  74   277,  326 

Interstate  traffic  passing  through  Canada — Reconsigning  rules  and  penalty  charges 

for  detention  of  equipment   281,  298 

Interswitching  arrangements  with  Cornwall  Street  R'y.  Light  &  Power  Co. — Cancel- 
lation by  CP..  G.T.,  and  N.Y.C.  R.R.  Cos   274 

Interswitching  toll — Tea.m  Track — ^CP.R.  and  Torofito  Power  Co.'s.  siding   393 


J 

James  (John  T.) — Appl'n.  for  Order  amending  Order  No.  216813   61 

Jasmin,  Sask. — G.T.P.R.  Co. — Agent  306,  307 

John  and  Hunter  Sts.,  Hamilton — ^Changing  alignment,  etc.,  T.  H.  &  B.  R'y   387 

Joint  Freight  Tariffs  to  apply  on  interline  traffic — ^G.T.,  CP.,  and  CN.  R'ys   51 

Jurisdiction  of  Board  re  express  traffic   29 

K 

Kingman,  Alta.— ^Station  Agent,  G.T./P.R   190 

Kingscourt  and  Alvinston,  Ont. — G.T.R.  siding  between   324 

Kingston  Road  crossing  G.T.R. — (Protection  211,  374 

King  St.,  Hamilton — Completion  of  highway  bridge  at  intersection  of  street  with  T.  H. 

&  B.  R'y   31 

Kitchener    (City   of)    and   Twp.   Waterloo — Opening    revised   line   Grand   River  R'y. 

through  '   532 

Kohler  (J.),  v.  Wabash  R'y.  Co. — Stopping  of  trains  2  and  3  at  Cayuga,  Ont   396 

L 

Laidlaw   (R.)    Lumber  Co.,  Ltd.,  v.   C.P.R.   Co. — ^Toronto  Power  Co's.  siding  being 

treated  as  team  track   358,  393 

L'Air  Liquide  Society — Cylinders  for  transportation  compressed  acetylene  gas — Ex- 
tension of  time  limit  '   254 

Lake  Lumber  Co.,  Ltd.,  et  al.,  v.  E.  &  N.  R'y.  Co. — LumlDer  rates  from  Qualicum  Beach 

and  Dashwood.  B.C.,  Vancouver   59,  60 

Lake  Service  (daily),  on  Slocan,  Nelson,  and  Nakusp  lines  of  the  C.P.R. — Re-estab- 
lishment of   483 

I^amoureux  and  Montreal  &  Sout'hern  Counties  R'y.  Co   10 

Laprairie,  Que. — Pipe  under  G.T.R.  tracks  to  Laprairie  Pressed  Brick  Works  and  College 

of  Christian  Bros   1,  2 

Latimer  lioad  and  jet.  with  C.N.  R'ys. — Appl'n.  of  residents  of  Port  Kells.  B.C.,  dis- 
trict, for  station   428,  429 
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"  Laval-sur-le^-Lac  (Town  of),  v.  CjN.  R'ys. — -Chang-e  in  station  location   255,  271 

Libau  Station,  Man. — -Station  Agent,  C.N.  R'ys   145 

Liquors — Increased  rate  on   529 

Livestock  cars  and  yards — ^Free  transportation   to   four  Inspectors,   Dominion  Dept. 

of  Agriculture   228 

Livestock  Special  Contract  Form  217,  228,  2'53 

Location  and  details  C.'N.  R'ys.  station  at  Chip  Lake,  Sa»k. — -Approval   489 

Location  and  details  of  G.T.R.  station,  Allanburg — Approval   489 

Location,  C.N.R.  station,  Laval-sur-le-Lac — Chang'e  in —   255,  271 

Location — C.N.  R'ys.  station,  Margo,  ,Sask. — Approval   277 

Location,  C.P.R.  station,  Robertson,  Alta — Approval   I'OS 

Location,  G.T.P.  Branch  Lines  station,  Lorlie,  Sask. — Change   19 

Location,  G.T.R.  station.  Long  Branch,  Ont. — Approval   316 

Location,  G.T.R.  station,  Marysville,  Ont. — .Approval   313 

Location    (revised),  Que.   Central  R'y. — Approval   of  route  map,    Scott's   Station  to 

Diamond  Junction,  Que   376 

L.E.  &  L.F.  &  E. — Special  instruction  "E" — C.P.R.  timetable  covering  station  limits..  406,  442 

Locomotives  and  tenders — 'Rules  for  inspection   52 

Locomotives — Seats  for  Brakemen   273 

London,  Ont. — Maitland  and  William  Sts.  crossings,  G.T.R  •   147.  250 

London,  Ont. — Shelter  at  Base  Line  Road  Crossing,  L.  &  P.S.  R'y   20,  156 

Long  Branch,  Ont. — Approval  G.T.R.  station  location   316 

Lorlie,  Sask. — Change  in  location  G.T.P.  Branch  Lines  Co's.  station   19 

Lumber  rates  from  Qualicum  Beach  and  Dashwood,  B.C.,  to  Vancouver   59,  60 

Lunenburg,  N.S. — Dangerous  condition  of  Bridge,  Halifax  &  Southwestern  (C.N.),  R'y..  .  384,  386 

M 

MacDiarmid,  Ont. — Lack  of  station  facilities.  C.N.  Ry's   19 

Machinery  to  Ontario — Chicago,  Milwaukee  &  St.  Paul  R'y. — Permission  to  publish  on 

fifteen  day's  notice   331 

Main  St.,  Toronto — Construction  of  Bridge — G.T.R   245,  269 

Maitland  and  William  St.  Crossings,  G.T.R.,  London,  Ont  147,  2'50 

Manitoba  and  Great  Britain — Complaint,  Winnipeg  Board  of  Trade  re  cable  tolls.  .  .  .  160,  182 
Manitoba  and  Saskatchewan  Gov'ts,  and  Railway  Rate  Increases — Reduction  to  15 

per  cent  on  lines  west  of  Fort  William   429,  486 

Marconi  Wireless — Conditions  re  messages  for  United  Kingdom   298 

Marconi  Wireless  Telegraph  Co.,  Ltd. — Approval  of  B-yLa-w  re  tariffs  of  tolls   242 

Marconi   Wireless   Telegraph   Co.   v.   Western   Union   and   G.N.W.   Telegraph    Cos. — 

Proposed  increased  proportion  of  trans-Atlantic  wireless  rates   449 

Margo.  Sask. — Approval  of  C.N.  R'y's.  station  location   277 

Marpole,  B.C. — Spur.  B.C.  Electric  and  Hunting-^Merritt  Lumber  Co.,  Ltd   413 

Marysville,  Ont. — Approval  of  G.T.R.  station  location..   . -.   313 

Matlock  Beach  Club,  Winnipeg,  Man.  v.  C.P.R.  Co. — Commutation  ticket  privileges.  .   .  .  261,  280 

Messages  for  United  Kingdom — Marconi  Wireless — Conditions  governing  acceptance.  .  298 

Metcalf  and  other  streets,  St.  Thomas,  Ont. — Pedestrian  subways,  M.C.R.R   484 

Metcalfe  and  other  streets,  Strathroy,  Ont. — G.T.R.  crossings   92,  94 

Metiskow,  Alta. — Approval  of  station  location,  etc.,  C.P.R   234 

M.C.R.R.  Co.  Stn.  Hagersviile,  Ont. — Approval  of  location  plans   3<30 

Milling  grain  in  transit — Increase  in  charge   417 

Milne,  W.  A.,  v.  C.N.  Ry's. — Lack  of  station  facilities  at  MacDiarmid,  Ont   19 

Minn.,  St.  Paul,  &  Sault  Ste.  M-^.rie,  R'y.  Co. — Permission  to  revise  rates  on  coal  and 

coke  to  Canada  on  one  day  s  notice   331 

Montreal  &  Southern  Counties  R'y.  Co.  and  Mr.  Henri  Lamoureux — Permission  to  move 

barn  across  tracks  of  C.V.  R'y   10 

Montreal  &  Southern  Counties  R'y.  Co. — Increased  passenger  tolls   79 

Montreal  &  Southern  Counties  R'y.  Co. — 20  per  cent  increase  in  passenger  tolls..  ..  140,  141 
Montreal  Board  of  Trade,  et  al. — ^Refusal  of  R'y.  Co's.  to  allow  shippers  to  prepay 

charges  on  shipments,  Canada  to  U.S  115,  11(9,  124 

Montreal  City  v.  G.T.R.  Oo. — Train  service  Cote  St.  Paul  and  Bonaventure  Depot..   ..  149 

Montreal,  Que.,  St.  John,  etc. — .Special  tariffs  on  freight  traffic  for  export   281 

Moose  Jaw,  R.M.  No.  161,  Sask. — R'y.  crossing  on  7th  Ave.,  C.P.R   301,  304 

Moose  Jaw,  Sask. — Athabasca  Street  Subway   58 

Morris   (E),  Chairman,  C.F.A.,  Chicago — Permission  to  file  revised  reconsigning  rules 

on  one  day's  notice   441 

Morrison,  B.  L.,  and  Jno.  Stirrett  &  Sons — ^Refusal  to  allow  use  of  spur  for  loading 

lumber   131 

Mossey  River  (Rural  Munc.)  et  al,  v.  C.N.  R'ys. — New  station  at  Fort  River,  Man...  145 
Motor  Products  Corp.,  Ltd. — Essex  Terminal  R'y.  siding  crossing  Walker  Road  and 

Seaninole  St.,  Walkerville,  Ont   348,  350 

Murray  Twp..  Ont.— iSubway  for  P.  L.  McAuley,  Trenton,  Ont   445 

Mc. 

McAuley  (P.L.),  v.  C.P.R.  Co. — Subway  Lot  5,  Con.  1,  Twp-  Murray,  Ont   445 

McClymont,  Thos.  v.  G.T.P.R.  Co. — Coal  Rates  310,  329 

Mclnnes,  Hugh  v.  C.P.R.  Co. — Station  facilities.  Blucher.  Sask   415 
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Nanton,  Alta.,  v.  C.P.R.  Co. — Train  service,  Calgary-MacLeod  sub-cliv                           158,  278 

National  Dairy  Council — Express  rates  on  pasteurized  cream                                            406,  419 

Nelson  and  Slocan,  B.C. — C.P.R.  train  service   274 

Nepean  Twp..  et  al.  v.  Ottawa  Electric  Co. — Proposed  increase  in  tolls   56 

Newburg-h,  Ont. — C.N.R.  trains  Nos.  5  and  6,  stopping  on  flag  sig-nal   251 

Newcastle  Junior  Mining'  Co.,  Ltd. — C.N.  R'ys.  spur  line,  Drumheller,  Alta                     466,  579 

New  Hazelton,  B.C.,  to  Sand  Springs,  Okla. — Overcharge — G.T.R.  Co. — on  zinc  con- 
centrates ,   495 

N.Y.C.R.R.  Co. — Modification  in  regulations  with  respect  to  Railway  Safety  Appliance 

Standards   440 

North  Bay,  Ont.  (Town  of) — Frank  Decicco,  et  al.  v.  C.N.O.  R'y.  Co. — ^Compensation  for 

construction  of  railway  through  town   447 

Northfield,  Ont.,  residents,  v.  O.  &  N.Y.  R'y.  Co.  (N.Y.C.R.R.  Co.) — Erection  of  station.  241,  259 

Notre  Dame  de  Lourdes,  Man. — C.N.  R'ys. — ^Station  and  agent   299 

Notre  Dame  Investment  Co.,  Ltd.,  v.  C.  N.  R'ys. — ^Spotting  of  cors  on  spur  between 

Market  and  James  St.,  Winnipeg,  Man   459 

O 

Oakridge  Ass'n.  of  ratepayers  v.  G.T.R.  Co.  ;  Protection  at  Victoria  Park  Ave.  crossing 

(formerly  Hickson  Ave.),  East  Toronto.  Ont   149 

Opening.  C.X.W.  R'y.  Co.,  Hanna-Medicine  Hat  Branch,  Bonar  to  mlge.  47    297 

Opening  double  track.  Grand  River  R'y.,  across  .Speedsville  and  Breslau  Roads,  Twp. 

Waterloo,  Ont   .533 

Opening  for  traffic,  C.N.O.R. — G.T.R.  connection — mlge.  SO. 8,  Pembroke  sub-div..    ..  257 

Opening  for  traffic,  C.N.P.R.,  between  Alpha  St.  and  Point  Ellice  Bridge,  Victoria,  B.C.  .  109 

Opening  for  traffic,  C.N.Q.R.  spur,  mlge.  47.9  to  49.76,  St.  Lawrence  sub-div   415 

Opening  for  traffic,  C.N.  R'ys. — Cartierville  yard  to  Cartierville  Village   352 

Opening  for  traffic  (C.N.  R'ys.).  Eaton  to  Alsask   395 

Opening  for  traffic,  C.N.R. ,  Dunblane  to  Lucky  Lake,  Sask   258 

Opening  for  traffic,  C.N.  R'ys.,  proposed  diversion,  mlge.  139.7,  Muskoka  sub-div..    ..  271 

Opening  for  traffic,  C.N.W.  R'y.,  iSpedden  to  St.  Paul  de  Metis  :   .  .  442 

Opening  for  traffic,  C.P.R.   (Man.  &  N.W.),  Russell  Northerly  Branch,  mlge.  0.00  to 

6.5   457 

Opening  for  traffic  grade  revision.  Grand  River  R'y   96 

Opening  for  traffic.  Kettle  Valley  R'y-,  Copper  Mountain  to  Princeton,  B.C   353 

Opening  for  traffic  revised  line.  Grand  River  R'y.,  Gait.  Ont   524 

Opening  for  traffic  revised  line  Grand  River  R'y.,  Twp.  Waterloo  and  City  of  Kitchener. 

Ont   532 

Opening  for  traffic  Spur,  C.N.Q.  R'y.,  mlge.  47.9  to  49.76,  St.  Lawrence  sub-div..   .  j.  415 

Opening  (temporarily),  for  traffic,  C.N.  R'ys.,  St.  Brieux  to  Humboldt   456 

Opening  (temporarily),  for  traffic,  C.N.W.  Ry.,  mlge.  256.9  from  Saskatoon  to  mile  47.  .  108 

Ore — crude — C.P.R.  rate  on — 'Sandon,  B.C.,  to  Alamo  concentrator                                    344,  376 

Ottawa  &  New  York  R'y. — Extension  of  time  re  appointment  of  caretaker  at  Northfield. 

Ont                                                                                                                                   241,  259 

Ottawa  City,  et  al,  v.  Ottawa  Electric  R'y. — Proposed  increase  in  tariff  of  tolls   56 

Ottawa  Electric  "R'y.  and  Ottawa  City,  et  al. — Proposed  increase  in  tolls   56 

Ottawa  Electric  R'y.  Co. — Increased  tolls  on  Britannia  and  Rockliffe  lines — 'Protests  re.  .     73,  79 

Ottawa  Electric  R'y.  Co's.  Supp.  No.  1  to  S.P.T.,  C.R.C.  No.  1   18 

Overcharge  (G.T.P.R.  Co.),  on  zinc  concentrates,  New  Hazelton,  B.C.,  to  Sand  iSpring.s. 

Okla   495 

Overhead  Bridge.  M.P.  304.90,  carrying  Brock  St.,  Whitby,  Ont.,  over  G.T.R  148,  184 

P 

Parlor  and  Sleeping  Car  Tolls.  Boston  &  Maine  R.R.  Co. — Increase..   185 

Parlor  and  Sleeping  Car  Tolls,  E  D.  &  B.C.  and  Wabash  R'ys. — Increase   188 

Parlor  and  Sleeping  C^ars  Tolls — Increase  109,  142 

Parlor  Car  Tolls,  Northern  Pacific  R'y.  Co. — Approval  of  Increases   252 

Passenger  fares — Increased — between  Winnipeg  and  Winnipeg  Beach,  Man                      261,  280 

Pa.s.senger  fares — Standard — Reduced — Application  R'y.  Co's.  for  approval   454 

Passenger  tariff  to  U.S.,  Cuba,  and  foreign  points — Additional  tolls   55 

Pa.««ifngor  tolls,  M.  &  S.  Counties  R'y. — 20  per  cent  increase  140,  141 

Pasteurized  cream — Express  Rate — National  Dairy  Council                                                  406,  419 

Pater.son  (N.W.)  and  C.N.  R'ys. — Costs  re  crossing  Queen  St.,  Fort  William,  Ont   125 

Pathlow,  Sask — Approval.  C.N.  R'ys.  station  location   380 

Pawbrun,  Sask. — Cattle  Pass  for  W.T.  Finch,  C.P.R   381 

Pembina  St..  Winnipeg,  Subway — Apportionment  of  cost                                                   263,  279 

Peoplf's  rias  Supply  Co..  Ltd. — Regulations  re  transportation  of  dangei  ous  articles  other 

than  explosives     4 

Peterboro.   Ont. — Protection   to  be  continued   at  Simcoe   St.,   until  Hunter  St.  bridge 

completed  134,  138 

Petrie  Mfg.  Co..  Ltd..  v.  C.P.R.  Co. — Compensation  to  be  allowed  applicant  company 

for  use  of  siding  known  as  track  K.S   496 
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Pipe  crossings — Regulations  regarding  standard  rules   205 

Pipe  under  G.T.R.  tracks  to  Laprairie  Pressed  Brick  Works  and  College  of  Christian 

Bros..  Daprairie,  Que   1.  2 

Plans  (location),  and  route  maps — Form  of  Board's  approval   485 

Plans,  M.C.R.R.  station.  Hagersville,  Ont. — Approval   330 

Plans  required  to  be  filed  with  the  Board — ^Regulations  regarding   199,  201 

Plunkett  &  Savage  v.  C.P.R.  Co. — Charge  for  heater  in  car  of  bananas,  Minneapolis 

to  Calgary   21 

Port  Arthur,  Ont. — Connection  spur,  mlge.  123,  with  main  line  C.P.R   502* 

Porter  (E.  Guss).  v.  G.T.R.  Co. — Rates  between  Belleville  and  points  north  Ill,  112,  187 

Port  Kells  Dist.,  B.C.— Stn.  at  Jet.  of  Latimer  Road  and  C.N.  R'ys  42S,  429 

Postal  Car  No.  40  on  Halifax  to  Yarmouth  Road.  D.A.  R'y. — Unsafe  condition   2'36 

Pettenger  Report,  31st  Oct.,  1918 — Appl'n.  V.V.  &  E.  R'y.  &  Nav.  Co.  to  amend   83 

Premier  Milling  Co.  of  Portage  La  Prairie — Increase  in  charge  for  milling  grain  in 

transit   417 

Prepayment  on  shipments  from  Canada  to  U.S. — Refusal  of  R'y.  Co's.  to  allow.  .  .  .115,  119,  124 

Prescott,  Ont. — Protection  at  G.T.R.  crossing  Edward  St   399 

Prince  Edward  St.,  Brighton,  Ont. — Gates  at  G.T.  and  C.L.O.  &  W.  R'y.  crossing..   ..  212 
Princess  and  Prince  .St.,  Chatham,  Ont. — C.P.R.  spur  and  sub-spur  for  Gray  Dorts,  Ltd.  548 
Proctor  &  Gamble  and  Canadian  Freight  Ass'n. — Demurrage  on  tank  cars  at  Van- 
couver, B.C   301 

Protection  and  disposition  of  express  matter  at  flag  stations   12 

Protection  at  C.P.R.  crossing,  Dundas  St.,  Twp.  Etobicoke   475,  523 

Protection  at  G.T.R.  crossing,  Edward  St.,  Prescott,  Ont   .    .  .  399 

Protection  at  G.T.R.  <;rossing  Erie  St.,  Stratford,  Ont   527 

Protection  at  Kingston  Road  crossing.  G.T.R   211 

Protection  at  level  crossing.  M.C.R.R.,  Charing  Cross  Station,  Ont   550 

Protection  at  Simcoe  St.,  Peterboro,  Ont.,  until  bridge  at  Hunter  St.  completed  134,  138 

Protection  at  Victoria  Park  Ave.  (formerly  Hickson  Ave.),  East  Toronto,  Ont.;  Oak- 
bridge  Ass'n.  of  ratepayers  v.  G.T.R.  Co   149 

Protection — C.P.R. — Dundas  St.  crossing  east  of  Cooksville,  T.,ondon  sub-div   552 

Protection — G.T.R. — Cherry  St.,  Toronto  2fi,  237,  272 

Protection — G.T.R. — William  and  Maitland  St.  crossing,  London,^  Ont   147.  250' 

Province  Elevator  Co.,  Ltd.,  v.  C.N.  R'ys. — Extension  of  siding,  Craik,  Sask   357 

Public  Works  Dept.  v.  L.  &  P.S.  R'y. — Shelter  at  Base  Line  Road,  London,  Ont   20,  156 


Q 

Quaker  Oats  Co. — Expense  of  protection  at  Simcoe  St.,  Peterboro,  until  completion  of 

Hunter  St.  Bridge  134,  138 

Qualicum  Beach  and  Dashwood,  B.C.,  to  Vancouver — Lum'ber  Rates                                 59,  60 

Quebec  Central  R'y. — Approval  route  map  showing  extension  from   Scotts,  Que.,  to 

connection  with  C.N.  R'ys.,  w^est  of  St.  Isidore  1S5.  376 

Quebec  Central  R'y. — Increase  in  sleeping  and  parlor  car  tolls   142 

Q.,  M.,  &  S.  R'y. — Approval  Standard  Freight  Mlge.  Tariff  C.R.C.  No.  738    538 

Queen  St.,  Fort  Willidm,  Ont. — Costs  of  crossing  of  Canadian  Government  Railways  .  .  125 


R 

Railway  Act  (sec.  4  28)" — Appl'n.  of  C.P.R.  Co.  for  leave  to  prosecute  one  Wm.  Scott 

for  violation   418 

Railway  Ass'n.  of  Canada — Free  transportation                                                                 140,  378 

Railway  Mail  Service  complaint — Unsafe  condition  of  Postal  Car  No.  40,  Halifax  to 

Yarmouth  Road,  D.A.  R'y   236 

Railway  rate  increase  west  of  Fort  William — Reduction — Saskatoon  Board  of  Trade 

et  al                                                                                                                             429,  4S6 

Railway  Safety  Appliance  Standards — Modification  in  Regulations — Step  construction 

instead  of  Pilot  construction   440 

Railway  Street,  St.  Thomas,  Ont. — Pedestrian  subway  under  M.C.R.T   484 

Rate — C.P.R. — on  crude  ore,  Sandon,  B.C.,  to  Alamo  concentrator                                 344,  376 

Rate  increase — E.D.,  &  B.C.  and  Central  Canada  R'ys   437 

Rate  increases — Reduction  to  15  per  cent  on  lines  west  of  Fort  William,  Ont                 429,  486 

Rate  on  automobile  tire  chains                                                                                           267,  295 

Rate  on  liquors — Increase   529 

Rates — Commutation                                                                                                            35,  50 

Rates,  fares,  and  charges  (Railway) — International — as  affected  by  I.C.C.  Order  July 

29,  1920— Ex  parte  74                                                                                                   277,  326 

Rates — Freight  and  Passenger — E.D.  &  B.C.  and  Central  Canada  R'y.  Co's. — Approval 

of  tariffs  increasing   294 

Rates — Freight  and  Passenger— of  R'y.  Cos.— Increase  283,  284,  314,  315,  317,  330 

Rates  of  Express  Co's. — 40  per  cent  increase  504.  519,  521 

Rates  on  coal  and  coke  to  Canada — Minn.,  St.  Paul  &  Sault  Ste.  Marie  R'y. — Permission 

to  revise  on  one  day's  notice   331 

Rates  on  coal  from  Alberta  mine  to  Eastern  Sask,  and  Man   142 
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Rates — Proposed  increased  proportion  of  trans- Atlantic  wireless  rates — Marconi  Wire- 
less Telegraph  Co.  v.  Western  Union  and  G.N.W.  Telegraph  Co   449 

Rates  (revised),  on  machinery  to  Ontario — ^Chicago,  Milwaukee  &  St.  Paul  R'y. — Per- 
mission to  publish  on  15  days'  notice   331 

Rates  to  and  from  Simcoe,  Ont   500 

Rating  on  brass  cartage  cases — empty — Imperial  Munitions  Board   545 

Ratings — Express — Increased,  reduced,  and  additional   143 

Ratings — Increased,  reduced,  and  additional — Approval  Supp.  13,  C.F.C.  No.  16..    ..  139' 

Reaburn  Station,  Man. — Replacement  by  C.P.R.  Co.  of  agent                                          304,  325 

Receipt  Form,  Shipping  Bill,  and  Way-Bill  of  British  America  Express  Co. — Approval.  18 
Reconsigning  rules  and  penalty  charges  for  detention  of  equipment  in  Interstate  traffic 

through  Canada                                                                                                           281,  298 

Reconsigning  rules  on  all  freight  in  open  cars  and  coal  and  coke  in  all  cars   441 

Red  Deer  Valley  Coal  Operators  Ass'n. — Coal  rates  from  Alberta                                       66,  142 

Redland,  Alta.,  Board  of  Trade  v.  C.N.  R'ys. — Construction  of  station,  Redland..    ..  254 

Reduced  Standard  Passenger  fares — Application  of  R'y.  Co's.  for  approval   454 

Reford,  Sask. — Discontinuance  G.T.P.R.  station  agent   186 

Regulations  for  transportation  by  express  of  acids,  etc   190 

Regulations  governing  control  of  fuel  supply   395 

Regulations  re  free  transportation   97 

Regulations  regarding  plans  to  be  filed  with  the  Board                                                      199,  201 

Regulations  regarding  rules  for  wires  along  and  across  railways   193 

Regulations  regarding  standard  rules  for  the  construction  of  pipe  crossings   205 

Regulations  regarding  standard  rules  to  be  filed  with  the  Board  for  highway  crossings, 

farm  crossings,  etc   207 

Regulations  re  inspection  of  i-ailway  steam  boilers   534 

Regulations  re  transportation  of  dangerous  articles  other  than  explosives   4,  9 

Release  Form,  Dominion  Atlantic  R'y.  re  apples  shipped  in  box  cars  after  November  1.  .  354 

Reporting  of  accidents   192 

Requirements  for  Interlocking  appliances   199 

Revision  of  general  location,  C.P.R. — Cutknife  to  Whitford  Lake  Branch — Approval  of 

route  map   241 

Richmond.   Ont. — C.N.   R'y.   Co's.   application   to   be   relieved   from   stopping  trains  5 

and  6   341 

Road  Graders — Rate — United  Grain  Growers,  Ltd   16 

Robertson,  Alta. — Approval  station  location,  C.P.R   108 

Rosedale  Ave.  crossing,  T.H.  &  B.  R'y.,  Twp.  Barton,  Ont   28 

Rose  Lynn,  Aita. — Approval  of  shelter,  C.N.  R'ys   580 

Rose  Point.  Ont. — G.T.R.  application  to  abolish  passenger  and  freight  agency   378 

Route  Map,  Interprovincial  &  James  Bay  R'y.  Branch  Line   (C.P.R.),  mlge.  0  to  8, 

Quebec — Approval   392 

Route  Map,  Quebec  Central  R'y.  extension,  Scotts,  Que.,  to  2J  miles  west  of  St.  Isidore 

— Approval                                                                                                                  185,  376 

Route  Map — Revision  of  general  location,  C.P.R.,  Cutknife  to  Whitford  Lake  Branch — 

Approval  214,  241 

Route  maps  and  location  plans — Form  of  Board's  approval   485 

Rules  and  regulations  applicable  to  grain  and  grain  products  moving  from  U.iS.  to 

Canada   297 

Rules  for  inspection  of  locomotives  and"  tenders   52 

Rules  for  wire  construction  along  or  across  railways                                                          193,  525 

Rules.  Regulations,  Rates,  etc.,  Boston  &  Maine  R.R.  Co. — Approval  of  By-Law.  ,    .  .  326 

Rule  3  (h) — Baggage  regulations— Ruling   57 

Ruling  of  Board  re  rate  on  shoddy  blankets — Freight  Adjusting  Bureau,  Vancouver,  B.C.  457 

Russell  Northerly  Branch,  C.P.R.  (Man.  and  N.W.) — Opening  for  traffic  0.00  to  6.5..  457 

S 

St.  Brieux  to  Humboldt — C.N.  R'ys.  opening  (temporarily),  for  carriage  of  traffic.   ..  456 

St.  Catharines,  Ont. — G.T.R.  Co.— -Renewal  overhead  bridge,  St.  Paul  iSt                          382,  384 

St.  Clements,  Man.,  v.  C.N.  R'ys. — Station  agent,  Libau,  Man   145 

Ste.  Vierge  (La  Presentation  de  la),  v.  G.T.R.  and  C.P.R.  Co's. — Gates  at  level  crossing 

Cote  de  Liesse  Road,  Dorval,  Que                                                                                421,  426 

St.  Paul  St.,  St.  Catharines,  Ont. — ^Renewal  of  overhead  bridge,  G.T.R                              382,  384 

St.  Thomas   (City  of),  v.  M.C.R.R.  Co. — Pedestrian  subways  at  William  and  other 

streets   484 

St.  Thoma.s  (City  of),  v.  M.C.R.R.  Co. — ^Subway  between  Talbot  St.  and  shops  and 

round  house  of  Company   491 

Sandon.  B.C.,  to  Alamo  concentrator — C.P.R.  rate  on  crude  ore   344 

Sandwich  East  Twp. — H'way  crossing  where  Albert  Road  intersects  G.T.R   154 

Sandy  Lake  residents,  et  al  v.  C  N.  R'ys. — Erection  of  suitable  station,  Sandy  Lake, 

Man   531 

Sask.  and  Man.  Gov'ts.,  et  al,  and  railway  rates  increase  west  of  Fort  William  .  .  .  .  429,  486 
Sask.  Stock  Growers'  Ass'n.  v.  CP.  and  C.N.  R'ys. — Reinstallation  of  transfer  track, 

Conquef^t,  Sask                                                                                                                307,  327 

Saskatoon  Board  of  Trade,  et  al — Reduction  in  railway  rate  increase  west  of  Fort 

William,  Ont                                                                                                               429,  486 
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ScottP,  Que.,  to  connection  with  C.N.  R'ys. — Approval  of  route  map  Quebec  Central  R'y.  185 

Scott,  Wm.  and  C.P.R.  Co. — Leave  to  prosecute  under  sec.  428,  Railway  Act   418 

Seating-  accomrnodation  in  locomotive  cabs  on  freight  trains  for  brakemen   141 

Seats  on  locomotives  for  brakemen   273 

Seventh  Ave.,  Moose  Jaw — C.P.R.  crossing-                                                                         301,  304 

Shaw.  H.  M.  (M.P.),  et  al,  v.  C.P.R.  Co. — Train  service,  Nanton,  Alta   278 

Shelter.  Base  Line  Road  crossing-,  London,  Ont. — London  &  Port  Stanley  R'y                   20,  156 

Shelter.  Rose  Lynn,  Alta. — C.N.  R'ys. — Approval   580 

Shipments,    Canada   to   U.S.,    refusal   of    railway   companies    to    allow    shippers  to 

prepay  115,  119,  1*24 

Shipping-  Bill.  Way-Bill,  and  Receipt  Form  of  British  America  Express  Co. — Approval  IS" 

Shoddy  Blankets — Rate — Freight  Adjusting  Bureau,  Vancouver                                        15,  467 

S'ding.  C.N.  R'ys.,  Craik,  Sask.,  for  Province  Elevator  Co..  Ltd. — Extension  of   357 

Siding — Compensation  for  use  of — Petrie  Mfg.  Co.  v.  C.P.R.  Co   49€ 

Siding.  Essex  Terminal  R'y.  Co.,  across  Walker  Road  and  Seminole  St.,  Walkerville. 

Ont                                                                                                                                    348,  350 

Siding.  Falher,  E.D.  &  B.C.  R'y.,  U.G.G.,  Ltd. — Permission  to  use                             ..    10,  54 

Siding  (G.T.R.),  between  Kingscourt  and  Alvington,  Ont   324 

Siding — Toronto  Power  Co.  and  C.P.R. — Team  track  interswitching  tolls                          358,  393 

Signs  in  stations  re  venereal  diseases   329 

Silver  Standard  Mining  Co.  v.  G.T.P.R.  Co. — Overcharges  on  zinc  concentrates  New 

Hazelton,  B.C.,  to  Sand  Springs,  Okla   495 

Simcoe  St.,  Peterboro — Protection  to  be  continued  until  bridge  at  Hunter  St.  completed.  134,  138 

Simcoe  (Town  of) — Rates  on  incoming  and  outgoing  freight   500 

Sinclair  St.,  Hawkesbury.  Ont. — Approval  of  Bridge  Renewals,  C.N.  R'ys                          350,  377 

Sleeping  and  parlor  car  tolls,  B.  8c  M.  R.R. — Approval  of  increase   185 

Sleeping  and  parlor  car  tolls,  E.D.  &  B.C.  R'y. — Approval  of  increase   188 

Sleeping  and  parlor  car  tolls — Increase  109,  142 

Sleeping  and  parlor  car  tolls,  Wabash  R'y. — Approval  of  increase   188 

Slocan  Dist.  Board  of  Trade  v.  C.P.R.  Co. — ■Re-establishment  of  daily  lake  service.  .  483 

Sloca'n  Munc.  et  al,  v.  C.P.R.  Co. — Train  service  between  Nelson  and  Slocan   274 

Snow  melters — ^Classification — Freeland  Steel  Tank  Co.  v.  C.P.R.  Co   247 

Southwick  St.,  St.  Thomas,  Ont. — Pedestrian  subway  under  M.C.R.R   484 

Spedden  to  St.  Paul  de  Metis — Opening  for  carriage  of  traffic,  C.N.W.  R'y   442 

Speed  limitation  at  Kingston  Road  crossing  near  West  Hill,  Ont.,  G.T.R.  and  Toronto 

&  York  Radial — ^Removal   374 

Spotting  of  cars  on  C.N.R.  spur  between  Market  and  James  St.,  Winnipeg,  Man   459 

Spur  and  sub-spur  for  Gray  Dorts,  Ltd.,  Chatham,  Ont. — C.P.R   548 

Spur  at  mlge.  123  west  of  Port  Arthur.  Ont. — ^Connecting  up  with  main  line  C.P.R.  .  .  502 

Spur,  B.  L.  Morrison — Refusal  to  allow  Stirrett  &  Sons  to  use   131 

Spur,  C.N.Q.R.,  St.  Lawrence  Sub-div.,  anlge.  47.9  to  49.76 — Opening  for  traffic   415 

Spur — C.N.  R'ys. — between  Market  and  James  Sts.,  Winnipeg — Spotting  of  cars..    ..  459 

Spur — C.N.  R'ys. — for  Newcastle  Jr.  Mining  Co.,  Ltd.,  Drumheller,  Alta                           466,  579 

Spur — C.P.R. — Winnipeg  Fish  Co   405 

Spur  near  Marpole,  B.C. — Hunting-Merritt  Lumber  Co.,  Ltd.,  v.  B.C.  Electric  R'y.  Co.  413 
Standard  conditions  and  specifications,  Wire  Crossing — Appl'n.  C.N.  R'ys.  for  Order 

amending  52,    95,  194 

Standard  size  for  cattle  pass  construction   444 

Station  Agent,  C.N.  R'ys.,  Chip  Lake,  Alta. — Appointment   489 

Station  Agent,  C.N.  K  ys.,  Deepdale,  Man   146 

St-ation  Agent,  C.N.  R'ys.,  Libau  Stn.,  Man   145 

Station  Agent,  C.P.R.,  Reaburn,  Man                                                                                 304,  32^5 

Station  Agent  (Darwell),  C.N.  R'ys. — Withdrawal   456 

Station  Agent,  G.T.P.R.  Co.,  Entwistle,  Alta. — Removal   375 

Station  Agent,  G.T.P.R.  Co.,  Jasmin,  iSask                                                                          306,  307 

Station  Agent,  G.T.P.R.,  Kingman,  Alta. — Appointment   190 

Station  Agent,  G.T.P.R.  Co.,  Reford,  S-ask. — Discontinuance   186 

Station  Agent,  Tilney,  Sask. — C.N.  R'ys. — Appointment   488 

Station  and  Agent,  C.N.  R'ys.,  Notre  Dame  de  Lourdes,  Man   299 

Station  and  agent,  Valparaiso,  Sask.,  C.N.  R'ys. — Construction   243 

Station  and  Agent,  V.V.  «&  E.  R'y.  &  Nav.  Co.,  Crescent  Beach,  B.C   394 

Station  and  freight  shed,  C.N.  R'ys.,  Dropmore,  Man. — Erection   379 

Station  at  junction  of  Latimer  Road  and  C.N.  R'ys. — Port  Kells  Dist.,  B.C.,  residents.  428,  429 

Station,  Birsay,  Sask.,  (C.N.  R'ys.) — Approval  of  location  and  det-ails   488 

Station  Building,  Griffin,  Sask. — C.N.  R'ys. — 'Reconstruction   537 

Station,  C.N.  R'ys.,  Cobourg,  Ont. — Closing   270 

Station,  C.N.  R'ys.,  Colborne,  Ont. — Closing   270 

Station,  C.N.  R'ys.,  Fork  River,  Man   145 

Station,  C.N.  R'ys.,  Laval-sur-le-Lac — Change  in  location                                                  255,  271 

Station,  C.N.  R'ys.,  Margo,  Sask. — Approval  of  location   277 

Station,  C.N.  R'ys.,  Redland.  Alta. — Construction   254 

Station.  C  P.R.,  Cassils,  Alta. — Relocation  of  station  buildings   235 

Station,  C.P.R.,  Metiskow,  Alta. — Approval  of  plans   234 

Station  C.P.R.,  Victoria  Ave.,  Westboro,  Ont  321,  323,  393 

Station.  Cardston,  Alta.,  C.P.R. — Approval  location   189 

Station  closing,  Washago,  Ont. — C.N.  R'ys   523 

Station  location,  C.P.R.,  Robertson,  Alta   108 
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Station,  D.A.  R'y.,  Digby,  N.S. — Approval  plans   187 

Station  facilities.  C.P.R.,  Blucher,  Sa^k   415 

Station  facilities.  MacDiarmid,  Ont. — C.N.  R'ys   19 

Station  (flag:),  mlg:.  40,  iRossburn  'Brant-h,  C.X.  R'ys   417 

Station.  G.T.R.,  Aston  Village,  Que. — Application  to  abolish   353 

Station.  G.T.R.,  Holmesville,  Ont   186 

Station,  G.T.R.,  Rose  Point,  Ont. — Application  to  abolish   378 

Station  Limits — Special  Instruction  "  E  ".  C.P.R.  Time-table  !"406.  442 

Station  location  and  details,  G.T.R.,  Allanburg,  Ont. — Approval   489 

Station  location,  C.N.  R'ys.,  Birch  Hills,  Sask. — Approval   416 

Station  location,  C.N.  R'ys.,  Duagh,  Alta   524 

Station  location,  C.N.  R'ys.,  Pathlow,  Sask. — Approval   380 

Station  location. — ^C.P.R.  (M.  &  O.  R'y.  Co.),  Astonvale.  Que. — Approval   580 

Station  location,  etc..  Dill  Pit,  Ont.,  C.P.R. — Approval   533 

Station  Locatior..  G.T.R.,  Long  Branch,  Ont. — Approval                                               .  ..  316 

Station  Location,  G.T.R.,  Marysville,  Ont   313 

Station,  Sandy  Lake,  Man. — ^C.N.  R'ys. — Erection   531 

Stations — Change  in  names   56 

Station  site  (revised),  G.T.P.R.  Co.,  Hoey,  Sask. — Approval  of  plans   377 

Step  instead  of  old  pilot  construction  on  freight  engines  N.Y.C.R.R.  running  into  Canada.  440 

Stewart  &.  Co.  (F.R.),  Vancouver — Demurrage   267 

Stewart  (Jas. ),  v.  C.P.R.  Co. — Connecting  up  of  spur  at  mlge.  123  west  of  Port  Arthur 

with  main  line   502 

Stirrett  &  Sons  v.  B.  L.  Morrison — Refusal  to  allow  use  of  spur   131 

Stratford.  Ont. — Protection  at  Erie  St.  Crossing — G.T.R   527 

Strathroy,  Ont. — 'Crossings,  Metcalfe  and  other  streets — G.T.R   92,  'J  1 

Students — ]ncv.^ased  fares  on  Hamilton  Radial  and  Brantford  &  Hamilton  Electric 

R'ys   248,  269 

Subway  between  Talbot  St.  and  shops  and  round  house,  M.)C.R.R.,  St.  Thomas,  Ont.  .  491 

Subway,  C.N.  R'ys..  Pembina  St.,  Winnipeg,  Man. — Apportionment  of  cost   2-53,  279 

Subway  for  P.  L.  McAuley,  Trenton,  Ont. — ^C.P.R   445 

Subways  at  William  and  other  streets,  St.  Thoma^,  Ont. — M.C.R.R.  Co   484 

Sutherland  Ave.  East  across  Kent  St. — ^C.P.R.  spur  for  Winnipeg  Fish  Co   405 

Sutherland-Innes  Co.  v.  Canadian  Car  Demurrage  Bureau — Demurrage  charges.  .    .  .  213 

Sydney.  N.S.,  Board  of  Trade,  et  al — ^Special  tariffs  on  export  and  import  freight..   ..  343,  344 


T 

Talbot  St.,  St.  Thomas,  Ont.,  and  sheds  and  round  house  of  M.C.R.R.  Co. — Subway..  493 

Tank  Cars  at  Vancouver — Demurrage  '   ..  301 

Tariffs — Additional  tolls  on  passenger  traffic  to  U.S..  Cuba,  and  foreign  countries.  ...  55 

Tariffs — Joint  Freight — to  apply  on  interline  traffic — G.T.,  CP.,  and  C.N.  R'ys   51 

Tariffs,  M.  &  S.  Counties  R'y.  Co.,  20  per  cent  increased  passenger  tolls  140,  141 

Tariffs  of  Tolls,  E.D.  &  B.C.  R'y.  Co. — Approval  of  By-Law  No.  14   296 

Tariffs  of  Tolls,  G.T.P.R.  Co. — Appl'n.,  C.N.  R'ys.,  for  approval  of  By-Law   3'54 

Tariffs  of  Tolls,  Western  Union  Telegraph  Co. — Approval  of  By-Law   2(58 

Tariffs — Special — on  export  and  import  freight — Sydney  and  North  Sydney,  N.S   343,  344 

Tariffs   (Special),  on  freight  traffic,  Montreal,  Quebec,  St.  John,  West  St.  John,  and 

Halifax,  for  export   2'81 

Tariff  S.F.M..  C.R.C.  No.  4  of  Toronto  Suburban  R'y.  Co. — Approval   6'22 

Tariff — Standard  Freight  Mlge.,  C.R.C.  No.  10,  Cumberland  R'y.  &  Coal  Co. — Approval  253 

Tariff.  S.F.M.,  C.R.C.  No.  B — 11.  Western  Power  of  Canada,  Ltd. — Approval   392 

Tariff  S.F.M.,  C.R.C.  No.  738,  Q.,  M.,  &  S  R'y.  Co.— Approval   538 

Tariffs — Standard  Freight — of  Max  Mlge.  Tolls — Appl'n.  R'y.  Cos.  for  approval   455 

Tariff  Stand.  Frt.,  Sup  No.  1  to  C.R.C.  No.  10  Cumberland  R'y.  &  Coal  Co. — Approval  380 

Tariff  S.F.M.,  Sup  1  to  C.R.C.  No.  132,  B.C.  Electric  R'y.  Co.— Approval   416 

Tariff — Stan.   Mlge.   Frt. — of  Max.   Mlge.  Tolls,  effective  Jan'y.   1,   1921 — Reduction — 

RD.  &  B.C.  R'y.  Co.,  et  al   458 

Tariff  S.M.F.,  No.  269,  W.E.  &  L.S.  Rapid  R'y.  Co. — Approval  ^  403,  405 

Tariffs.  S.P.  and  S.F.M.,  Nos.  42  and  576,  C.W.  &  L.E.  R'y.  Co.— Approval .  .  *.   ..401,  402,  403 

Tariff  S.P..  C.R.C.  No  1  (Supplement  No.  1),  Ottawa  Electric  R'y. — Approval   18 

Tariff  Stand.  Pass..  C.R.C.  No.  1.  Toronto  Suburban  R'y. — ^Approval   271 

Tariff — Standard  Pa.ssenger — C.R.C.  No.  1,  Woodstock,  Thames  Valley  &  Ingersoll  R'y. 

— Approval   1'89 

Tariff  Standard  Passenger,  C.R.C.  No.  6 — Cumberland  R'y.  &  Coal  Co. — Approval..   ..  443 

Tariff.s — Stan.  Pass. — ^Reduced — Appl'n.  of  R'y.  Cos.  for  approval   454 

Tariff  Stan.  Pa.ss..  Sup  No.  1  to  CR.C.  No.  5,  Cumberland  R'y.  &  Coal  Co. — Approval  379 

Tariff — Stan.  Pass.  C.R.C.  No.  5,  Cumberland  R'y.  &  Coal  Co. — Approval   252 

Tawney   (Vr.  C.  T.) — Apl'n.   of  G.N.R.  Co.  for  annual  pass  between  Emerson  and 

Winnipeg   ^  279 

Team  Track  Interswitching  Toll.s — C.I'.R. — Toronto  Power  Co's.  siding   358,  393 

Telegraph  Co's.  increased  tolls  159,  160,  182,  234,  2<44 

Temiscouata  R'y.  train  service  between  Connors  and  Edmundston,  N.B   182 

Testing  of  cylinders  for  shipment  of  compressed  gases — Extension  of  time   444 

Tilney,  Sask..  residents,  v.  C.N.  R'ys. — Station  Agent,  Tilney   488 

Timetable,  C.P.R.,  covering  station  limits — Special  instruction  "E"   406=  442 
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Tolls — Bell  Telephone  Co   16 

Tolls — cable — Man.  and  Great  Britain — Complaint  Winnipeg^  Board  of  Trade   160,  182 

Tolls  for  special  train  movements — Approval  C.P.R.,  Ij.S.P.  Tariff  C.R.C.  No.  189..   ..  146 

Tolls  (freight),  Central  Vermont  R'y. — Approval  of  By-T^aw   2'42 

Tolls  (freight),  G.T.R. — Approval  By-Law  No.  37   107 

Tolls — Increase — ^Sleeping  and  Parlor  Cars   109 

Tolls — Marconi  Wireless  Telegraph  Co. — Approval  of  By-Law   242 

Tolls — M.C.R.R.  Co. — Approval  of  By-Law   243 

Tolls  Qf  Telegraph  Cos. — Increase  l!59,  160,  182,  234,  2'44 

Tolls — Parlor  Car — Increased — Northern  Pacific  R'y.  Co   252 

Tolls  (passenger) — G.T.R. — Approval  of  By-Law  No.  39   240 

Tolls  (passenger),  Monti'eal  &  Southern  Counties  R'y. — Increase   79 

Tolls — Proposed  increase — Ottawa  Electric  R'y   ,56 

Tolls,  .sleeping  and  parlor  car,  Quebec  Central  R'y.  Co. — Increase   142 

Toronto  Board  of  Trade  v.  R'y.  Cos. — 'Cartage  tariffs   639 

Toronto  (City  of),  v.  G.T.R.  Co. — Construction  of  bridge  at  Main  St   245,  269 

Toronto — G.T.R.  protection,  Cherry  St                                                                         26,  237,  272 

T.H.  &  B.  R'y.  Co. — Changing  alignment  of  tracks,  etc.  John  and  Hunter  Sts.,  Hamil- 
ton. Ont   387 

Toronto  Power  Co's.  siding  being  treated  as  team  track  and  tolls  charged  by  C.P.R.  Co.  358,  393 

Toronto  Suburban  R'y.  Co. — Approval  Stan.  Pass.  Tariff  C.R.C.  No.  1   271 

Toronto  Suburban  R'y.  Co.,  S.F.M.  Tariff  C.R.C.  No.  4— Approval..    522 

Toronto  v.  C.  P.,  G.T.,  and  C.N.  R'ys. — Gates  and  watchmen  Eastern  Ave   64,  65 

"Town  Tariffs,"  Simcoe,  Ont   500 

Train  movements  (special) — Approval  C.P.R.  L.S.P.  Tariff,  C.R.C.  No.  189   146 

Train  service,  Bonaventure  Depot  and  Cote  St.  Paul,  G.T.R   149 

Train  service,  B.C.  Electric  R'y.   (Burnaby  Lake  Line) — Complaint  Broadview  Rate- 
payers  17 

Train  service — C.P.R. — between  Calgary  and  MacLeod — Complaint  H.  M.  Shaw,  M.P., 

and  Town  of  Nanton   278 

Train  service  C.P.R.,  between  Nelson  and  Slocan   274 

Train  service,  C.P.R.  (Calgary-MacLeod  Sub-div. ),  Nanton,  Alta   158 

Train  Service,  Wabash  Railroad  Co.,  Cayuga,  Ont   396 

Transcontinental  rate  on  automobile  tire  chains — American  Audit  Co.  v.  Canadian 

Freight  Ass'n   267 

Transfer  of  agent,  C.N.  R'ys.,  Forrester's  Falls,  Ont.,  to  Dufort  Station,  Que   313 

Transfer  track,  C.N.S.R.  and  C.P.R.  Co's.,  Yorkton,  Sask   250 

Tran.sfer  track.  Conquest,  Sask.,  CP.  and  C.N.  R'ys. — (Reinstallation.   307,  327 

Transfer  track,  Estevan,  Sask. — CP.  and  C.N.  R'ys   487 

Transportation    between    Emerson    and    Winnipeg   for    Dr.    C.    T.    Tawney — Appl'n. 

G.N.  R.  Co   279 

Transportation  (free) — ^R'y  Ass'n.  of  Canada  97,  140,378 

Transportation    (free),    to    four   Inspectors   Live   (Stock   cars   and    yards,    Dept.  of 

Agriculture   328 

Transportation  of  dangerous  articles  other  than  explosives   4,  9 

Transportation  privilege  certificates  (reduced  fare) — Approval   487 

U 

United  Farmers  of  Alberta — Darwell  Local  Union  No.  621 — Withdrawal  of  station  agent, 

Darwell — C.N.  R'ys   456 

United  Farmers  of  Manitoba  (Dropmore  Local  Branch),  v.  C.N.  R.  Co. — Erection  of 

station  and  freight  shed  at  Dropmore   379 

United  Grain  Growers,  Ltd. — .Rating  on  Road  Graders   16 

United  Grain  Growers,  Ltd.— Siding — Falher,  E.D.  &  B.C.  R'y   10,  54 

United  Kingdom — Conditions  governing  acceptance  of  Marconi  Wireless  messages  of.  .  298 
U.S.  and  Canada — Rates,  fares,  and  charges  to  be  increased  to  conform  with  I.C.C. 

Order,  July  29,  1920   277,  326 

U.S.,  Cuba,  and  foreign  countries — Additional  tolls  on  passenger  traffic   55 

U.S.  destination^, — Express  rates  on  fish  in  carloads  to  Gimll,  Man   446 

U.S.  into  Canada — CL.  weights  on  grain  and  grain  products — Rules  and  regulations 

applicable  thereto   297 

U.S.  Ordnance  Dist.  Salvage  Board  v.  Canadian  Car  Demurrage  Bureau   265 

V 

Valparaiso,  Sask.,  residents  v.  C.N.  R'ys.  (P. A.  Branch) — station  and  agent   243 

Vancouver,  B.C. — Proctor  &  Ganmble  and  C.F.  Ass'n. — Demurrage  on  tank  cars.  ...  301 
Vancouver  City  v.  V.V.  &  E.  R'y.  &  N.  Co. — Construction  of  viaducts  at  Hasings  and 

other  streets   144 

V.V.  &  E.  R'y.  &  Nav.  Co. — Appl'n.  to  amend  report  of  A.  B.  Pottenger,  dated  October 

31,  1918   83 

Venereal  diseases — Signs  to  be  placed  in  railway  stations   329 

Viaducts  at  intersection  of  Hastings  and  other  streets — City  of  Vancouver  v.  V.,  V., 

&  E.  R'y.  &  N.  Co   144 
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Viaducts  in  Vancouver,  at  Hastings  and  other  streets — Appl'n.  V.V.  &  lE.  R'y.  &  N. 

Co.  to  amend  report  A.  B.  Pottenger,  dated  October  31,  1918   83 

Victoria  Ave.,  Westboro,  Ont. — C.P.R.  station  321,  323,  393 

Victoria  Park  Ave.  (formerly  Hickson  Ave.),  East  Toronto,  Ont.;  G.T.R.  Protection...  149 
Victoria  Park,  Ont.,  to  A'ancouver,  B.C. — Rate  on  automobile  tire  chains,  L.C.L   295 

W 

Wabash  R'y.  Co. — Approval  of  increase  in  sleeping  and  parlor  car  tolls   188 

Wages  of  Inspectors  employed  by  R'y.  Go's,  in  watching  work  while  water  pipes  and 

sewers  are  being  laid  under  tracks   31 

Walker  Road  and  Seminole  -St.,  Walkerville,  Ont. — Siding  Essex  Terminal  R'y  .  .  ,  .  348,  350 
Walkerville,  Ont. — Siding,  Essex  Terminal  R'y.  across  Walker  Road  and  Seminole  St.  ..  348,  350 

Washago,  Ont. — Closing  of  C.N.  R'ys.  station   523 

Watchmen  and  gates.  Eastern  Ave.,  Toronto   64,  65 

Waterloo  Twp.  and  City  of  Kitchener — Opening  of  revised  line,  Grand  River  R'y..  ..  532 
Waterloo  Twp.,  Ont. — Opening  of  Grand  River  R'ys.  double  track  across  Speedsville  and 

Breslau  Roads   533 

Water  pipes,  etc.,  under  ti-acks — Wages  of  Inspectors  employed  in  watching  work.  ...  31 
Way  Bill,  Shipping  Bill,  and  Receipt  Form  of  British  America  Express  Co. — Approval.  .  18 

Westboro.  Ont. — C.P.R.  station,  Victoria  Ave  321,  323,  393 

Western  Power  Co.  of  Canada,  Ltd. — Approval  Standard  Freight  iMlge.  Tariff,  C.R.C. 

No.  B-11   392 

Western  Union  Telegraph  Co. — Approval  of  By-Law  re  preparation  of  tariffs  of  tolls..  258 
West  Hill,  Ont. — Removal  of  speed  limitation  at  Kingston  Road  crossing — G.T.R.  and 

Toronto  and  York  Radial  211,  374 

Westminster  Psychopathic  Hospital,  London,  Ont. — L.  &  P.S.  R'y.  shelter.  Base  Line 

Road   156 

Whitby,  Ont. — Overhead  Bridge  carrying  public  highway  over  G.T.R.  at  Brock  St.  .   .  .  148,  184 

William  and  Maitland  St.  crossings,  London,  Ont. — G.T.R   147,  250 

William  and  other  streets,  St.  Thomas.  Ont. — Pedestrian  subways,  M.CiR.R   484 

Windsor,  Essex  &  Lake  Shore  Rapid  R'y.  Co.,  S.G.M.  Tariff  C.R.C.  No.  269 — Approval.  .  403,  405 

Windsor,  Ont.,  C.P.R.  crossing  Caron  Ave.,  at  grade   370,  374 

Winnipeg  Beach  Community  Club — Complaint  re  excessive  increase  in  passenger  fares 

between  City  of  Winnipeg  and  Winnipeg  Beach  and  adjoining  beaches   261,  280 

Winnipeg  Board  of  Trade  complaint  re  cable  tolls,  Manitoba  to  Great  Britain.  .  .  .  161,  183 
Winnipeg  Electric  R'y.   Co.  and  C.N.  R'ys. — Apportionment  of  cost  of  Pembina  iSt. 

Subway,  Winnipeg   263,  279' 

Winnipeg  Fish  Co.,  Ltd. — Spur,  C.P.R.,  Sutherland  Ave.  west  along  King  ,St   405 

Winnipeg,  Man. — Apportionment  of  cost  C.N.R.  subway,  Pembina  St   263,  279" 

Wires  along  and  across  railways — Regulations  regarding  Rules   193,  525 

Wire  and  Cable  crossings — Standard  conditions  and  specifications — 'C.N.  R'ys. — Order  ' 

amending  52,  95,  193 

Wireless    (trans- Atlantic),    rates — Proposed    increased    proportion — Marconi  Wireless 

Telegraph  Co.  v.  Western  Union  and  G.N.W.  Tel.  Co's   449^ 

Wonham  St.  crossing  over  G.T.R.,  Ingersoll,  Ont   309,  328 

Wooden  packing  for  frogs,  wing  rails,  etc. — Hart  type   528,  529* 

Woodstock,  Thames  Valley  &  Ingersoll  Electric  R'y. — Approval  iS.P.   Tariff,  C.R.C. 

No.  1   n9 

Works  Department,  Toronto  v.  G.T.R. — Protection  at  Cherry  St  26" 

Y 

Torkton — C.P.R. — C.N.R. — Interchange  track — cost  allocation   239,  25^ 


Z 

Zinc  concentrates — G.T.P.R.  Co.  overcharge,  New^  Hazelton,  B.C.,  to  Sand  Springs,  Okla.  495 
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Application  for  authority  to  place  an  iron-pipe  line  under  the  trades  of  the  Grand 
Trunk  railway,  in  the  parish  of  Laprairie,  P.Q.,  for  the  purpose  of  conveying  a 
water  supply  to  the  Laprairie  Pressed  Brick  Works  and  the  College  of  the 
Christian  Brothers.    _ 

Heard  at  Ottawa,  December  2,  1919.  ^ 


The  Deputy  Chief  Commissioner  :  .  ^Vv^Jfy^OfJ?* * 

The  matter  concerned  in  this  application  refers  to  the  inBt'allaxioiL'oi  ;a':^pe  across 
the  Grand  Trunk  Railway  tracks  in  Laprairie,  P.Q.  The  company  has  no  objection, 
provided  a  rental  of  $100  be  paid  for  the  privilege. 

The  facts  as  shown  by  the  pleadings  and  at  the  hearing,  elucidate  that  the 
applicant  in  his  capacity  of  owner  of  the  Laprairie  waterworks,  did  erect  across  the 
Grand  Trunk  Railway  tracks,  during  the  existence  of  his  agreement  with  the  town, 
four  pipes  connected  with  his  waterworks  system,  for  the  use  of  the  general  public 
and  for  certain  private  parties. 

One  of  these  pii>es  supplied  water  to  the  railway  company,  and  as  the  result  of 
some  difficulty  in  connection  with  the  cost  of  the  service,  the  applicant  is  now  denied 
the  right  of  free  passage  under  the  railway  of  a  pipe  to  supply  water  to  a  school  and 
a  factory. 

The  pipe  used  by  the  Grand  Trilnk  Railway  is  -no  longer  in  use,  two  others  are 
supplying  companies  who  have  special  agreements  with  the  railway,  and  the  question 
now  remains  whether  the  applicant  is  entitled  to  maintain  under  the  company's 
right  of  way  the  fourth  pipe  connected  with  his  waterworks  system,  without  having 
to  pay  a  rental  for  the  privilege. 

Iti  the  first  place  let  us  see  what  is  the  status  of  the  applicant. 

In  virtue  of  a  by-law  dated  June  6,  1904,  under  the  disposition  of  section  408  of 
the  Municipal  Code,  the  corporation  of  the  village  of  Laprairie  did  grant  him  the 
exclusive  privilege  for  the  term  of  twenty-five  years,  of  laying  pipes  to  supply  water 
within  the  municipality. 

Subsection  7a  of  the  said  section  408  enacts  that  every  local  corporation  may,  in 
virtue  of  such  a  by-law,  transfer  its  rights  and  powers  respecti-ng  the  supplying  of 
water  to  any  person  wishing  to  take  charge  thereof. 

Therefore,  by  .virtue  of  the  said  by-law,  Alexander  A.  Demers  has  the  power  to 
open  up  streets  in  order  to  lay  pipes  for  the  supplying  of  water. 

The  pipe  referred  to  in  this  matter  is  laid  in  St.  Henry  street,  and  the  applicant 
is  no  doubt  exercising  the  town's  privilege  in  asking  for  the  extension  of  same  under 

78952—1  499 


500 


the  Grand  Trunk  Railway  tracks  in  order  to  supply  water  to  certain  taxpayers  residing 
within  the  town  limits,  but  on  the  other  side  of  the  track.  He  is  also  under  obligation 
to  the  village  in  so  far  as  he  has  to  supply  water  to  everybody  asking  for  same. 

On  the  other  hand  the  company  states  that  it  is  the  owner  of  its  right  of  way 
and  is  not  bound  to  permit  the  installation  of  the  pipe  in  question  without  compensa- 
tion. 

This  question  was  frequently  brought  before  the  Board  and  was  always  disposed 
of  in  the  same  way. 

In  a  matter,  among  others,  of  R.  H.  Baird  of  Nakusp,  B.C.  (see  file  26915),  the 
Assistant  Chief,  Mr.  McLean,  stated  under  date  of  May  3,  1916,  as  follows: — 

"  Where  the  Board  is  called  upo-n  to  deal  with  a  situation  by  order,  and  the 
question  of  the  right  to  compensation  in  respect  of  overhead  crossings,  or  the 
construction  of  under-crossings  by  the  lines  or  wires  of  electrical  transmission 
wires  or  water  pipes  or  sewers,  or  anything  of  the  kind  arises,  it  is  not  the 
practice  of  the  Board  to  grant  compensation  to  the  railway  whose  property 
rights  are  by  such  order  affected.  At  best  an  easement  is  obtained,  and  the 
Board  has  refused  to  order  any  charge  by  way  of  compensation  where  a  merely 
technical  violation  of  property  rights  is  involved." 

The  chairman.  Sir  Henry  Drayton,  confirming  Mr.  McLean's  judgment,  added  the 
following  remark : — 

"  The  practice  of  the  Board  has  been  to  allow  such  crossings  without 
compensation.  In  case  of  any  real  or  appreciable  injury  or  damage  to  the 
railway  or  its  property,  the  ordinary  rule  requiring  compensation  would  of 
course  apply." 

In  going  through  the  territory  of  any  village,  town  or  city  railways  should  not 
be  an  obstacle  to  the  expansion  of  the  residential  districts  on  either  side  of  the  track, 
because  such  an  expansion  is  to  everybody's  advantage,  railway  companies  included. 
The  crossing  over  and  under  railway  tracks  of  wires  and  pipes  needed  for  the  ever- 
increasing  forward  movement,  should  be  facilitated  as  far  as  possible. 

It  is  true  that  the  railway  companies  are  the  owners  of  their  right  of  way;  but 
if  they  have  certain  rights  as  proprietors,  there  are  also  certain  duties  incumbent 
upon  them  as  such.  For  instance,  they  are  bound  to  suffer  all  easements  arising  from 
the  nature  of  things  and  the  laying  of  the  land  such  as  arise  from  drainage,  new  road 
crossings,  pipes  for  water  or  sewage,  electrical  installations,  etc. 

I  need  not  say  that  all  such  installations  must  be  made  under  the  direction  of  the 
I)roper  authority,  due  care  and  consideration  being  given  to  vested  rights  and  public 
safety. 

As  a  matter  of  fact,  the  pipe  crossing  concerned  in  this  case  has  been  in  existence 
for  some  time,  and  we  are  only  asked  to  confirm  a  state  of  things  already  in  existnece. 
The  company  has  not  been  shown  to  suffer  any  damage  by  the  crossing  over  of  the 
pipes  connected  with  the  applicant's  waterworks,  and  public  safety  does  not  appear 
to  have  been  lessened  thereby. 

I  am,  therefore,  of  the  opinion  that  the  application  should  be  granted  and  the 
crossing  duly  authorized,  after  one  of  the  Board's  engineers  has  given  his  approval. 

Ottawa,  February  12,  1920. 

Commissioner  Boyce: 

At  the  hearing  I  was  not  impressed  with  the  strength  of  the  aplicant's  claim  for 
relief.  It  seeme/J  to  me  that  the  aplpication  did  not  come  within  any  of  the  classes  of 
cases  enumerated,  (a),  (/;),  and  )c)  of  subsection  1  of  section  269  of  the  Railway 
Act.   It  is  not  an  application  by  the  Christian  Brothers  to  be  served  by  the  water  pipe, 
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as  a  landowner,  nor  is  it  an  application  by  the  municipality  to  obtain  the  right  to  lay 
water  pipes,  temporarily,  or  permanently,  and  the  statute  does  not  extend  the  rig*ht 
beyond  the  clauses  mentioned. 

It  was  argued  at  the  hearing  that  the  applicant  Demers  having  entered  into  an 
agreement  with  the  municipality  of  the  village  of  Laprairie,  became  endowed  by 
agreement  and  by-law  with  any  rights  the  municipality  might  have  as  regards  the 
laying  of  water  mains  for  the  purpose  of  the  supply  of  water  covered  by  tihe  contract 
and  by-law  'between  Demers  and  the  municipality.  I  am  of  opinion  that  nothing 
contained  in  the  documents  passing  between  the  municipality  and  Demers,  with  refer- 
ence to  the  supply  of  water  to  the  village  of  Laprairie,  conferred  upon  Demers,  or 
could  convey  and  vest  in  him,  the  rights  of  the  municipality  under  the  Railway  Act 
of  Canada.  His  rights  are  limited  by  contract  and  within  the  powers  of  the  munici- 
pality, and  I  think  the  facts  established  show  that  the  municipality  did  not  intend  to 
delegate  its  powers,  statutory,  or  otherwise,  to  the  applicant  (Demers),  and  I  am  of 
opinion  that  in  the  circumstances  the  municipality  had  no  right  to  delegate  its  powers 
so  as  to  invest  Demers  with  the  rights,  under  the  Railway  Act  of  Canada,  of  the  muni- 
cipality. If  Parliament,  in  legislating  the  section  in  question,  had  intended  that  a 
municipality  should  include  any  person  acting  for,  or  on  behalf  of,  or  with  the  assumed 
authority  of  a  municipality,  I  think  it  would  have  said  so ;  but,  by  the  application  of 
the  elementary  canon  of  construction  which  requires  statutes  to  be  interpreted  accord- 
ing to  the  every  day  meaning  of  the  words  employed,  I  cannot  find  that,  where,  by 
subsection  1,  of  section  269,  (h)  any  municipality  or  land  owner  is  entitled  to  exercise 
certain  powers  and  to  make  certain  applications,  that  it  was  intended  that  the  word 
municipality "  should  be  extended  to  include  any  i)erson  acting  for,  or  on  behalf 
of  a  municipality,  mth  direct  or  assumed  authority. 

The  above  appears  to  be  a  preliminary  objection  to  the  making  of  the  applica- 
tion, and  was  fully  discussed  at  the  hearing  and  the  difficulty  pointed  out  to  the  appli- 
cant's solicitor.  It  is  a  defect  that  could  be  remedied  if  it  were  decided  to  proceed 
with  the  application,  by  joining  the  municipality,  with  its  consent,  as  a  party  appli- 
cant, or  including  the  Christian  Brothers  as  the  land  owners  desiring  the  water  pipes, 
but  as  the  application  is  at  present  made  to  the  Board,  it  is,  in  my  opinion,  not  so 
made,  as  to  give  the  Board  jurisdiction  to  proceed. 

Before  discussing  the  merits  of  the  application  as  between  Demers  and  the  rail- 
way company  I  think,  that  if,  notwithstanding  the  above  objection  it  were,  by  any 
amendment  to  the  proceedings  made  possible  to  proceed  with  the  application  upon  the 
present  evidence,  or  with  additional  evidence,  that  the  applicant  should  be  first 
required,  in  accordance  with  the  provisions  of  the  section  cited,  to  submit  to  the  Board 
a  plan  and  profile  of  the  portion  of  the  railway,  or  lands  to  be  affected,  and  that  the 
Board's  Inspecting  Engineer  should  inspect  the  locality  in  question  and  make  such 
inquiry  as  to  the  necessity  or  requirements  for  such  pii>es  as  may  be  desirable,  and 
make  a  full  report  thereon  to  the  Board,  such  plans  and  profiles  having  been  filed, 
and  there  having  been  no  inspection,  no  inquiry  on  the  ground,  and  no  report  of  an 
inspecting  Engineer  of  the  Board,  as  contemplated  by  the  section  in  question,  I  think 
it  is  premature  to  discuss,  or  attempt  to  dispose  of,  the  merits  of  the  application. 

I  would  not  dismiss  this  application,  but  I  would  direct  the  ajyplicants  to  amend 
their  application,  and,  that  being  done  and  the  application  being  constituted  in  due 
form,  I  would  have  the  provisions  of  the  section  complied  with,  as  regards  the  filing 
of  plan  and  profile  by  the  applicant,  and  inspection,  inquiry,  and  report,  by  an 
Engineer  of  this  Board,  before  proceeding  further  with  a  dispositio-n  of  the  matter. 
Amendments  to  be  completed  within  thirty  days  from  this  date — ^otherwise  order  to  go 
dismissing  this  application. 

Ottawa,  March  15,  1920. 

Commissioner  Goodeve  concurred. 
78952—1*   
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Complaint  of  F.  B.  Stewart  and  Company,  Limited,  Vancouver,  B.C.,  against  the 

Dominion  Express  Company. 

File  29955. 

Complaints  made  through  the  Dominion  Express  Company  a  shipment  of  bananas 
intended  for  Ashcroft,  B.C.,  and  apparently  so  receipted  for  by  the  express  company's 
agent.  The  bananas  were,  however,  addressed  by  the  complainants  to  Golden,  B.C., 
and  were  carried  to  Golden.  Complainants  contend  that  the  goods  should  have  been 
forwarded  to  the  proper  destination  free  of  charge  and  without  loss  to  them. 

RULING. 

The  ruling  of  the  Board  was  communicated  to  the  complainants  by  the  secretary 
under  date  of  February  23,  1920,  as  follows: — 

The  Board  has  not  made  a  special  ruling  on  any  particular  state  of  facts 
brought  before  it  as  to  an  individual  complaint.  It  did,  however,  provide  in 
the  approval  of  the  express  receipt  section  5  (/)  of  the  current  express  receipt, 
being  5  (e),  page  116,  of  its  judgment  of  December,  1910,  that  "  The  company 
shall  not  be  liable  ....(/)  for  any  loss,  damage  or  delay  resulting  from 
improper  or  insufficient  packing,  securing  or  addressing,  or  from  chafing  when 
packed  in  bales."    This  provision  is  still  in  force. 

The  Interstate  Commerce  Commission  has  ruled  in  C.  S.  BracJcett  Co.  vs 
Great  Northern  Express  Company,  29  I.C.C.  667,  that  the  carrier  was  not 
responsible  for  charges  incurred  in  transporting  the  shipment  in  accordance 
with  the  routing  marked  on  the  package. 


Application  of  the  People's  Gas  Supply  Company,  Limited,  Ottawa,  per  R.  V.  Sinclair, 
for  a  re-hearing  in  the  matter  of  General  Order  of  the  Board  No.  260,  dated 
nth  March,  1919,  with  regard  to  Regulations  governing  the  Transportation  of 
Dangerous  Articles  other  than  Explosives. 

File  1717.1. 

JUDGMENT. 

Commissioner  Goodeve: 

This  is  an  application  made  by  the  People's  Gas  Supply  Company,  Limited,  for 
repeal  of,  or  an  amendment  to,  the  second  paragraph  of  Kule  1861  (i)  of  the  Kegula- 
tions  for  the  Transportation  of  Explosives  and  other  Dangerous  Articles  by  freight. 
This  rule  was  put  into  effect  by  Board's  General  Order  No.  260,  of  March  17,  1919, 
amending  General  Order  No.  203,  and  was  the  result  of  the  application  of  the  Prest- 
o-lite Company  of  Canada,  Limited,  for  an  order  amending  the  regulations  approved 
by  Ha  id  general  order. 

The  rule  complained  against  is  as  follows,  and,  as  pointed  out,  the  objection  is  to 
the  second  paragraph  thereof : — 

"  0)  Cylinders  containing  acetylene  gas  must  be  completely  filled  with  a 
rx>rous  material  that  has  been  tested  with  satisfactory  results  by  the  Bureau  of 
Explosives,  and  this  material  must  be  charged  with  acetone,  or  its  equivalent, 
not  to  exceed  40  per  cent  of  the  interior  volumetric  capacity  of  the  cylinder. 
The  pressure  in  cylinders  containing  acetylene  gas  must  not  exceed  250  pounds 
per  square  inch  at  a  temperature  of  70°  F." 
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"  Cylinders  containing  acetylene  gas  must  not  be  shipped  unless  they  were 
charged  by  the  person  or  company  by  or  for  whom  the  cylinders  were  manu- 
factured. Provided  that  they  may  be  charged  by  a  person  or  company  having 
possession  of  complete  information  furnished  in  writing  by  the  person  by  or 
for  whom  the  cylinders  were  manufactured,  showing  the  nature  of  the  porous 
filling  and  solvent  in  the  cylinders  and  the  meaning  of  the  test  markings, 
solvent  indicator  markings,  and  other  markings  on  the  cylinder." 

The  applicants  claim  that  the  enforcement  of  this  rule  would  mean  compelling 
them  to  go  out  of  busiTiess. 

Prior  to  the  passing  of  this  rule,  the  rule  that  was  in  force,  and  which  was  applied, 
was  as  follows: — 

"  Cylinders  containing  acetylene  gas  must  be  made  of  tough  steel  and 
must  be  completely  filled  with  porous  material  that  has  been  tested  with  satis- 
factory results  by  the  Bureau  of  Explosives,  and  this  material  must  be  charged 
with  acetone,  or  its  equivalent,  not  to  exceed  40  per  cent  of  the  interior  volume 
capacity  of  the  cylinder.  The  pressure  in  cylinders  containing  acetylene  gas 
must  not  exceed  250  pounds  per  square  inch  at  a  temperature  of  70°  F." 

The  tanks,  or  cylinders,  used  as  containers  in  shipping  acetylene  gas,  are  manu- 
factured under  American  patents,  but  are  not  patented  in  Canada.  The  process  of 
filling  these  tanks  with  acetylene  gas  is  covered  by  a  Canadian  patent  which  is  held 
by  the  Consumers'  Acetylene  Company,  and  under  that  patent  the  Prest-o-lite  Com- 
panay  operates  by  way  of  license. 

The  Canadian  patent  expired  in  1912  for  non-payment  of  dues,  and  after  the 
expiry  of  the  patent  the  People's  Gas  Company,  Ottawa,  installed  a  plant  for  the 
filling  of  these  cylinders.  This  patent  was  afterwards  revived  by  statute  of  the 
Parliament  of  Canada  in  1913,  but  subject  to  the  provision  protecting  and  saving  the 
rights  of  any  person  who,  during  the  lapse  of  the  patent,  had  commenced  to  fill  tanks, 
and  empowering  them  to  continue  to  do  business  under  the  patent  just  the  same  as  if 
they  were  the  patentees. 

Subsequent  litigation  tooLv  place  between  the  Prest-o-lite  Company  and  the  People's 
Gas  Company  in  respect  to  the  filling  of  these  tanks,  having  regard  to  what  was 
alleged  to  be  a  user  by  the  People's  Gas  Company  of  the  patent  mark  of  the  Prest-o-lite 
Company.  This  suit  was  tried  in  the  Exchequer  Court,  but  failed.  It  was  then 
taken  to  the  Supreme  Court,  where  it  again  failed,  and  when  the  application  was  made 
to  the  Privy  Council  to  appeal  from  the  judgment,  this  application  also  failed. 

The  contention  of  the  People's  Gas  Company  is  that  the  Prest-o-lite  people, 
having  failed  in  the  courts,  the  object  of  this  amendment  is  to  preserve  to  the  Prest-o- 
lite  Company  the  right  to  control  the  filling  of  their  tanks,  and  to  exclude  the  People's 
Gas  Company  from  carrying  on  a  business  they  are  otherwise  empowered  by  the 
Parliament  of  Canada  to  carry  on.  Mr.  Neal,  on  behalf  of  the  railway  companies, 
objected  to  this  interpretation,  pointing  out  that  the  railways  were  only  interested 
from  the  standpoint  of  the  safe  transportation  of  this  commodity,  and  the  protection 
of  the  public.  In  this  they  were  guided  by  the  advice  of  the  Bureau  of  Explosives. 
This  bureau  is  a  body  of  experts  maintained  by  the  carriers  under  the  auspices  of  the 
American  Railroad  Association.  The  Canadian  carriers  are  contributors  to,  and  have 
access  to  and  make  use  of  this  bureau. 

The  Board^s  answer  to  this  contention  as  expressed  at  pp.  8158-59,  vol.  310,  of  the 
evidence,  is  as  follows : — 

"  Mr.  Winter  (who  appeared  for  the  Compressed  Gas  Manufacturers' 
Association)  :  These  regulations  have  been  up  before  the  committee  which 
was  appointed  to  examine  into  all  similar  situations  that  developed  in  England 
on  account  of  an  explosion  at  one  of  the  docks  there.    There  was  no  suspicion 
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whatever  that  that  movement  was  started  by  any  interest.  I  have  in  my  hand 
here  the  report  made  by  that  committee. 

"  The  Chief  Commissioner  (Sir  Henry  Drayton)  :  I  have  not  the  slightest 
thought  that  this  movement  wa8  started  by  the  Presto  Tandc  pepole.  But  it  does 
not  matter  how  innocent  an  order  may  be,  if  it  has  the  effect  of  wronging  some- 
body when  it  should  not  wrong  them,  we  want  to  make  it  right.  The  Presto 
Tank  had  nothing  to  do  with  this  in  the  first  instance.  We  started  out  with  a 
possible  explosion,  and  the  further  fact  that  during  the  war  a  large  amount  of 
very  dangerous  explosives  was  carried  without  any  one  knowing  very  much 
about  them,  and  no  chances  should  be  taken.  One  of  the  greatest  endorsations 
which  the  Bureau  of  Explosives  could  ever  hope  for  lies  in  the  fact  that  an 
accident  happening  with  explosives  being  exported  in  freight  and  passenger 
trains  was  unknown.  We  had  absolutely  no  trouble.  So  that  you  need  not 
apologize  for  the  orders." 

The  rule  compkiined  against  is  identical  with  paragraph  (h)  of  Rule  1861  of  the 
Interstate  Commerce  Commission  regulations  applying  to  the  transportation  of  com- 
pressed gases,  and  made  effective  November  1,  1918;  and  in  the  hearing  before  the 
Interstate  Commerce  Commission  in  this  connection  it  was  stated  that  the  provision 
in  question  was  suggested  to  the  bureau  by  the  Compressed  Gas  Manufacturers' 
Association,  and  the  bureau  in  turn  recommended  its  adoption  by  the  Commission. 
The  Prest-o-lite  Company,  Limited,  is  a  member  of  the  former  association. 

At  this  hearing  before  the  Interstate  Commerce  Commission  a  similar  allegation 
was  made  by  the  complainants,  and  was  dealt  with  by  Mr.  Commissioner  Clark  as 
follows  (53  I.C.C.  542)  :— 

"  The  proposal  to  deprive  the  bureau  of  the  authority  it  now  exercises  is 
based  in  part  upon  the  contention  that  the  action  of  its  officials  and  employees 
in  this  matter,  and  their  general  attitude  toward  independent  manufacturers 
of  acetylene  gas  have  been  unjust,  and  such  as  to  indicate  that  they  are  unduly 
influenced  by  the  recominendations  of  the  association,  which,  as  stated,  is  an 
associate  member  of  the  bureau.  ...  It  is  unnecessary  to  notice  the  controversy 
between  complainant  and  the  bureau  further  than  to  say  that  the  latter  appears 
to  have  acted  strictly  in  accordance  with  the  regulations  and  to  have  observed 
its  usual  practice  respecting  the  alleged  violations  thereof  by  complainant  and 
its  customary  procedure  in  investigating  and  proposing  as  amendments  to  the 
regulations  the  provisions  attacked  herein.  Nothing  in  the  present  record  or 
disclosed  by  our  past  relations  with  the  bureau,  extending  over  a  period  of  many 
years,  justifies  aspersions  upon  the  ability  and  integrity  of  its  officials  and 
employees  or  upon  the  administration  of  its  affairs  as  a  whole." 

As  stated  by  the  Chief  Commissioner  the  object  of  the  order  was  to  provide 
additional  safety  in  the  transportation  of  a  very  dangerous  explosive,  but  the  result 
of  its  enforcement  would  undoubtedly  create  a  hardship  upon,  and  a  serious  loss  to 
the  complainants. 

Page  8140,  vol.  310:— 

"The  Chief  Commissioner:  Does  it  not  strike  you  as  unfortunate,  if 
people  engaged  in  a  general  business  cannot  conduct  that  general  business 
simply  because  they  do  not  happen  to  make  a  commercial  container  themselves? 

"Mr.  Topping:  I  do  not  quite  get  the  point. 

"The  Chief  Commissioner:  Here  are  men  who  are  engaged  in  the  manu- 
facture of  acetylene  gas,  and  who  are  apparently  perfectly  competent  to  supply  it. 
A  great  many  people  apparently  have  these  Prest-o-lite  cylinders.  The  Prest-o- 
lite  Company  were  out  of  business  for  some  time,  but  are  baek  in  business 
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ag-aiii.  In  the  meantime  these  people  took  up  the  business  of  filling-  these 
cylinders,  and  have  apparently  done  the  work  properly.  Does  it  not  appear 
to  you  to  be  an  extraordinary  thing  if  by  some  regulation  this  company  could 
take  away  from  these  people  the  business  they  have  worked  up,  and  that  business 
be  handed  over  to  the  Prest-o-lite  concern?" 

So  that  the  issue  before  the  Board  is  whether  some  other  means  cannot  be  found 
that  would  provide  the  same  adequate  safety  to  the  public,  and  at  the  same  time  allow 
complainants,  and  any  others  who  are  similarly  situated  to  carry  on  business. 

A  large  amount  of  technical  evidence  was  given  to  show  the  danger  from  impro- 
perly filled  tanks^  and  the  necessity  of  a  thorough  k-nowledge  of  the  construction,  and 
the  kind  of  filler  or  vehicle  used  for  the  absorption  of  the  acetone  by  the  person  or 
manufacturer  undertaking  to  fill  any  particular  tank.  It  was  further  shown  that 
the  Prest-o-lite  Company,  as  well  as  other  manufacturers  of  tanks,  had  changed  from 
time  to  time  the  kind  of  filler  used  in  this  connection.  I  cannot  do  better  than  to 
quote  from  the  decision  of  the  Interstate  Commerce  Commission,  at  p.  539  of  Order 
Xo.  3666  (53  I.C.C.)  :— 

"  It  is  also  customary  for  the  manufacturer  who  is  a  member  of  the 
association  to  stamp  his  cylinders  with  certain  code  letters  or  figures,  or  a 
combination  of  both,  indicating  the  kind  and  quantity  of  solvent  originally 
used  and  to  furnish  to  each  of  his  recharging  plants  sufficient  data  to  enable  it 
to  verify  the  marked  weights,  and  to  interpret  the  solvent  indicator  markings 
and  other  markings  on  the  cylinder.  It  appears  that  the  possession  of  this  data 
constitutes  the  only  substantial  advantage  from  the  standpoint  of  safety  in 
re-charging  cylinders  that  the  origi-nal  owner  has  over  any  other  manufacturer 
who  conducts  his  business  in  a  proper  way.  The  method  of  examining  cylinders 
for  defects  and  of  determining  the  proper  kind  and  quantity  of  solvent  followed 
by  complainant,  as  described  by  the  witness  in  its  behalf,  differs  in  cao  material 
respect  from  that  which,  as  the  record  shows,  is  observed  by  the  members  of 
the  association  who  appeared  in  support  of  the  present  regulations.  As  to 
determining  whether  the  porous  filler  in  a  particular  cylinder  is  defective  or 
whether  the  cylinder  contains  a  deleterious  foreign  substance,  such  as  water  or 
lime,  which  under  improper  conditio-ns  of  manufacture  are  forced  into  the 
cylinder  with  the  gas,  the  original  manufacturer  or  owner  does  not  merely 
by  reason  of  that  relationship  possess  means  of  ascertainment  superior  to  those 
that  may  be  employed  by  other  manufacturers  of  acetylene  gas.  The  fact,  how- 
ever, that  his  records  may  and  should  show  the  existence  of  defects  in  other 
cylinders  of  the  same  type,  such  a§  to  maue  it  desirable  to  withdraw  from 
circulation  all  cylinders  of  that  ki-nd,  constitutes  an  additional  safeguard." 

The  complainants  were  able  to  point  to  the  fact  that  for  seven  years  they  had 
been  recharging  these  cylinders  and  had  not  had  a  single  accident  where  personal 
injury  or  property  loss  had  directly,  or  indirectly,  resulted  in  the  course  of  transpor- 
tation. Complainants  further  declared  that  their  recharging  plant  had  been  examined 
from  time  to  time  by  inspectors  of  the  Bureau  of  Explosives,  and  that  they  had  been 
unable  to  find  any  just  criticism  of  the  method  used  by  them.  That  they  were 
familiar  with,  and  able  to  read  and  interpret  the  marks  placed  on  the  cylinders  by  the 
manufacturers  under  the  regulations. 

A  further  point  was  also  raised  by  the  representatives  of  the  Compressed  Gas 
Manufacturers^  Association,  and  the  representatives  of  the  manufacturers  of  the 
cylinders,  or  tanks,  that  in  the  event  of  an  explosion  taking  place,  the  manufacturer 
of  the  cylinder,  whose  markings  appeared  on  same,  would  be  held  responsible,  so  that 
although  the  tank  might  have  been  recharged  by  complainants  there*  would  be  no 
way  of  placing  the  responsibility  upon  them. 
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The  complaiiiant-s'  answer  to  this  was  that  on  every  tank  filled  by  them  they 
pasted  their  own  la.bel  over  the  Prest-o-lite  label  as  follow^s: — 

"  THE  PERFECTIOX  COMPRESSED  GAS  TANK,  DISSOLVED  ACETYLENE.  FILLED  WITH 
ACETONE  AND  COMPRESSED  ACETYLENE   UNDER  CAP.   103,  DOM.   STAT.^  1913, 

BY 

THE  people's  GAS  SUPPLY  COMPANY,.  LIMITED,  ]M1DDLE   ST.,  OTTAWA." 

So  that  in  the  event  of  an  explosion  they  would  always  be  able  to  obtain  sufficient 
evidence  of  the  refilling  by  them. 

After  consideration  of  all  the  facts,  as  submitted,  I  agree  with  the  conclusion 
arrived  at  by  the  Interstate  Commerce  Commisison  as  expressed  in  the  following 
decision  (53  I.C.C.  544)  :— 

That  a  rule  which  admittedly  operates  to  prohibit  a  manufacturer  of 
acetylene  gas  from  using  his  own  cylinder,  or  from  recharging  cylinders  owned 
by  others  with  their  consent,  although  such  cylinders  and  the  method  of  recharg- 
ing them  may  fully  comply  with  every  requirement  of  the  specifications,  simply 
because  a  competitor  who  originally  owned  the  cyliTiders  refuses  purely  from 
selfish  motives  to  furnish  a  written  statement  showing  the  nature  of  the  porous 
filling  and  solvent,  should  be  modified  if  that  can  be  done,  without  a  breach 
of  the  necessary  safety  requirements." 

And  I  think  this  rule  should  be  amended  in  a  similar  manner  to  that  of  the  I.C.C. 
which  is  a^  follows  (Order  No.  3666)  :— 

"  Cylinders  containing  acetylene  gas  must  not  be  shipped  unless  they 
were  charged  'by  a  person,  firm  or  company  having  possession  of  complete 
information  as  to  the  nature  of  the  porous  filling,  the  kind  and  quantity  of 
solvent  in  the  cylinders,  and  the  meaning  of  such  markings  on  the  cylinders 
as  are  prescribed  by  the  Commissio-n's  regulations  and  specifications  applying 

to  containers  for  the  transportation  of  acetylene  gas  " — 
subject  to  an  additional  rule;  that  every  manufacturer  of  cylinders  for  the  shipment 
of  acetylene  gas  in  Canada  shall  file  with  the  Inspector  of  the  Bureau  of  Explosives 
at  Toronto,  complete  information  as  to  the  nature  of  the  porous  filling,  the  kind  and 
quantity  of  solvent  in  the  cylinders,  and  the  meaning  of  such  marilvings  on  the 
cylinders  as  are  prescribed  by  the  Board's  regulations,  together  with  the  serial  numbers 
of  the  cylinders  using  a  particular  kind  of  filler.  That  upon  application  of  any  manu- 
facturer of  acetylene  gas  to  the  Bureau  of  Explosives  for  information  necessary  to 
enable  him  to  comply,  in  the  recharging  of  the  same,  w^ith  the  regulations  of  this 
Board,  the  same  should  be  furnished. 

Ottawa,  March  4,  1920. 

The  Assistant  Chief  Commissioner  and  the  Deputy  Chief  Commissioner  con- 
curred. 
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GENERAL  ORDER  ^0.  287. 

In  the  matter  of  the  General  Order  of  the  Board  No.  20S,  dated  August  11,  1917, 
approving  the  Regulations  for  the  transportation  hy  freight  of  Dangerous 
Articles  other  than  Explosives,  as  amended  hy  General  Orders  Nos.  206,  207,  and 
260,  dated  respectively  September  7,  October  26,  1917,  and  March  17,  1919. 

And  in  the  Matter  of  the  application  of  the  People's  Gas  Supply  Company,  Limited,  for 
an  Order  repealing  or  amending  the  second  paragraph  of  Rule  1861  (;)  of  the 
Regulations  aforesaid'.' 

File  No.  1717.1 

Monday,  the  32nd  Day  of  March,  A.D.,  1920. 

tS.  J.  McLean,,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.O.,  Deputy  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

L^pon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Ottawa,  June  10,  1919, 
the  People's  Gas  Supply  Company,  Limited,  the  Canadian  Railway  War  Board,  the 
Bureau  of  Explosives,  the  Compressed  Gas  Manufacturers'  Association,  L'Air  Liquide 
Society^  and  the  Commercial  Acetylene  Supply  Company,  Inc.,  being  represented  at 
the  hearing,  and  what  was  alleged — 

It  is  ordered:  That  the  said  General  Order  No.  260,  dated  March  17,  1919,  be 
and  it  is  hereby,  amended  by  striking  out  the  second  paragraph  of  clause  (;)  of  rule 
1861,  and  substituting  therefor  the  following,  namely: — 

"  Cylinders  containing  acetylene  gas  must  not  be  shipped  unless  they  were 
charged  by  a  person,  firm,  or  company  having  possession  of  complete  information 
as  to  the  nature  of  the  porous  filling,  the  kind  and  quantity  of  solvent  in  the 
cylinders,  and  the  meaning  of  such  markings  on  the  cylinders  as  are  prescribed 
by  the  Board's  regulations  and  specifications  applying  to  containers  for  the 
transportation  of  acetylene  gas. 

"  That  every  manufacturer  of  cylinders  for  the  shipment  of  acetylene  gas 
in  Canada  shall  file  with  the  Inspector  of  the  Bureau  of  Explosives  at  Toronto 
complete  information  as  to  the  nature  of  the  porous  filling,  the  kind  and  quantity 
of  solvent  in  the  cylinders,  and  the  meaning  of  such  markings  on  the  cylinders 
as  are  prescribed  by  the  Board's  regulations,  together  with  the  serial  numbers 
of  the  cylinders  using  a  particular  kind  of  filler;  and  that,  upon  application  of 
any  manufacturer  of  aceytlene  gas  to  the  Bureau  of  Explosives  for  information 
necessary  to  enable  him  to  comply,  in  the  re-charging  of  the  same,  with  the 
regulations  of  the  Board,  the  same  shall  be  furnished. 


,S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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Be  Lamoureux  and  Montreal  and  Southern  Counties  Railway  Company. 

File  :^o.  24907-3. 

The  applicant,  M.  Henri  Lamoureux,  St.-Cesaire,  Que.,  applied  for  permission 
to  move  a  barn  across  the  tracks  of  the  Central  Vermont  Railway,  which  is  operated 
by  the  Montreal  and  Southern  Counties  Railway  Company. 

The  railway  company  states  that  it  will  be  necessary  for  it  to  move  its  catenary 
overhead  construction,  as  well  as  its  feeder  cable  and  high  tension  wires,  to  admit  of 
the  barn  passing  under,  but  is  willing  to  assist  the  applicant  in  having  the  barn 
moved  on  condition  that  he  deposit  the  sum  of  one  hundred  dollars  to  cover  the  cost 
of  the  work. 

The  applicant  desires  a  ruling  as  to  whether  or  not  he  should  bear  the  expense 
involved. 

RULING. 

The  ruling  of  the  Board  was  communicated  to  the  applicant  by  letter,  dated  March 
12,  1920,  as  follows:— 

Under  the  Railway  Act  the  burden  of  expense  necessitated  by  the  carrying 
of  the  building  over  the  line  of  railway  is  one  which  has  to  be  borne  by  the 
applicant.  The  situation  is  that  in  a  case  under  section  373  of  the  Railway 
Act,  where  it  is  necessary  to  cut  the  telegraph  or  telephone  lines  or  wires  which 
are  across  or  along  highways  for  the  purpose  of  removing  buildings,  the  com- 
pany owning  said  wires  is  to  be  at  the  expense  upon  reasonable  notice  to 
remove  the  wires  and  poles  in  order  to  permit  of  the  removal  of  the  building; 
and  in  default  of  the  company  doing  this,  the  applicant  may  remove  the  wires 
and  poles  at  the  expense  of  the  company  owning  the  said  wires  and  poles. 

In  the  present  instance,  however,  what  is  involved  is  carrying  a  building 
across  the  tracks  of  a  railway,  thereby  necessitating  the  cutting  of  the  wires 
along  the  railway.  While  the  powers  as  to  erecting  wires  along  or  across  a 
railway  are  set  out  in  section  372  of  the  Railway  Act,  there  is  no  provision 
made  in  the  Railway  Act  whereby  the  expense  of  removing  wires  located  along 
a  railway,  said  removal  being  for  the  purpose  of  enabling  the  building  to  be 
carried  across  the  railway,  is  to  be  upon  the  railway. 


Application  of  the  United  Grain  Growers,  Ltd.,  to  use  the  present  temporary  industrial 
siding  at  Falher,  on  the  E.  D.  and  B.  C.  Bailway. 

File  No.  27202.2. 

JUDGMENT. 

Chief  Commissioner: 

This  case  arises  from  the  application  of  certain  residents  of  the  district  of  Falher, 
along  the  line  of  the  E.  D.  and  B.  C.  Railway  in  Alberta,  substantiated  by  the  Bishop 
of  Athabasca  and  a  section  of  the  U-nited  Farmers  of  Alberta,  for  the  establishment  of 
a  siding  at  Falher,  at  Mileage  274. 

Shortly  after  the  road  was  opened  for  operation  at  this  point,  the  question  arose 
as  to  the  location  of  the  sidings  on  that  portion  of  the  road,  and,  after  considerable 
discussion  and  investigation,  the  Board  agreed  to  the  proposal  of  the  company  to 
establish  stations  at  Do-nnelly,  which  is  7-8  miles  west  of  McLennan;  at  Fowler,  7-6 
miles  west  of  Donnelly;  and  at  Langtry,  6-8  miles  west  of  Fowler,  etc.,  thus  establishing 
the  principle,  which  for  years  has  been  recognized  as  good  practice  in  Western  Canada, 
of  establishing  stations  6  to  8  miles  apart. 
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There  has  been  for  some  years  a  small  settlement,  mostly  French  Canadians,  in 
that  portion  of  Alberta,  and,  some  years  ago,  a  small  Roman  Catholic  mission  and 
church  was  established  at  Falher,  about  3^  miles  south  of  the  line  of  railway  and  about 
equidistant  between  Donnelly  and  Fowler.  For  reasons  best  knowTi  ik)  the  church 
authorities,  this  church  and  all  the  parish  buildings  in  connection  therewith  have 
been  removed  to  mileage  274  and  a  new  church  erected.  Evidently  there  must  have 
been  considerable  discussio-n  in  the  community,  as  the  first  intimation  to  this  Board 
was  in  the  form  of  a  petition  signed  by  ten  of  the  residents  of  that  locality  on  the 
30th  day  of  May  last,  asking  that  no  change  be  made  in  the  location  of  the  siding  as 
heretofore  decided  upon  by  the  Board. 

The  Board  immediately  asked  our  inspector  at  Calgary,  Mr.  Shinnick,  to  investi- 
gate the  matter  a-nd  make  a  report  thereon,  which  report  was  received  on  the  26th  of 
June,  the  important  portions  of  which  are  as  follows: — 

"The  stations  west  of  MacLennan  are  located  as  follows:  Donnelly,  7-8 
miles  west  of  MacLennan;  Fowler,  7-6  miles  west  of  Donnelly;  Langtry,  6-8 
miles  west  of  Fowler,  which  leaves  the  stations  through  the  Falher  district  a 
very  reasonable  distance  apart.  Station  facilities  and  also  stores,  business 
places,  post  offices,  etc.,  are  installed  at  both  Donnelly  and  Fowler,  and  I  think 
it  is  only  fair  to  s'ay  that  these  points  are  now  recognized  as  the  business 
centres  of  the  district,  and  I  do  not  think  there  is  any  good  reason  for  these 
points  not  being  continued  as  permanent  station  locations.  It  is  true  the 
district  midway  between  Donnelly  and  Fowler  at  the  present  time  for  some 
distaTice  north  and  south  is  more  thickly  settled  than  at  either  point,  more 
especially  west  of  Donnelly  and  east  of  Fowler,  largely  for  the  reason  that  pre- 
vious to  construction  of  the  railway  the  ix)st  office,  mission,  church,  etc.,  were 
estab-ished  about  three  and  a  half  miles  southwest  of  Donnelly.  The  settlers  going 
in  at  that  time  went  by  wagon  trail,  the  post  office  and  mission  being  the  only 
public  places,  prospective  settlers  stopped  there  and  naturally  the  suitable  land 
nearby  was  settled  first.  The  settlement  now  extends  up  to  and  east  and  west  of 
both  Donnelly  and  Fowler,  with  good  and  free  access  by  highway  (as  highways 
go  in  newly-settled  districts)  to  either  point. 

"  In  view  of  the  fact  that  up  to  the  date  of  the  application  there  never  was 
either  a  business  centre  or  busi'ness  places  at  the  proposed  location,  Donnelly 
and  Fowler  already  established  stations,  the  distance  between  reasonably  short, 
and  free  access  by  highway  to  either  point,  I  do  not  feel  the  Board  could  con- 
sistently approve  the  application. 

"  The  country  is  level  in  this  district,  and  I  do  not  believe  there  would 
be  any  objection,  from  an  engineering  or  operating  viewpoint,  to  installing  a 
siding  at  the  proposed  location,  and  if  the  railway  company  sees  fit  to  construct 
the  siding,  I  can  see*  no  objection." 

All  parties  interested  were  notified  accordingly,  and  nothing  further  was  heard 
for  some  time  until  finally  an  application  was  made  for  the  construction  of  a  siding 
about  300  feet  long  at  mileage  274,  for  the  purpose  of  unloading  material  to  be  used 
in  the  construction  of  the  new  church,  but,  as  the  proposed  siding  was  to  be  entirely 
upon  the  railway  company's  right  of  way,  this  Board  very  properly  took  the  ground 
that  it  was  a  matter  to  be  decided  by  the  railway  company,  as  they  had  a  right  to  do 
without  obtaining  the  permisison  of  this  Board.  The  siding  was  constructed,  and  the 
present  application  practically  amounts  to  the  approval  by  this  Board  of  the  said 
siding  as  a  permanency,  which,  of  course,  would  be  followed  in  the  very  near  future 
by  an  application  for  station  buildings  of  some  kind  and,  very  shortly  thereafter,  the 
appointment  of  an  agent. 

There  has  evidently  been  a  great  deal  of  feeling  engendered  by  interested  parties 
both  at  Donnelly  and  Falher,  as,  the  church  having  been  established  at  the  latter 
place,  without  doubt  its  recognition  as  a  siding  would  virtually  mean  the  moving,  for 
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tlie  present  at  least,  of  the  Donnelly  station  to  that  town,  and  it  is  alleged  that  grave 
injustice  would  be  the  result  to  persons  who  have  invested  their  money  on  the  strength 
of  the  Board's  previous  decision. 

The  case  was  argued  pro  and  con  by  representatives  of  the  different  interests  at 
Calgary,  Edmonton,  and  Kegina,  during  the  Board's  visit  to  the  West  in  the  month 
of  jSTovember  last,  and,  after  listening  to  all  that  was  said,  both  for  and  against,  and 
considering  the  report  of  Mr.  Insi^ctor  Shinnick,  I  do  not  feel  this  Board  would  be 
justified  in  interfering  in  the  matter,  because,  in  doing  so,  we  would  be  creating  a  pre- 
cedent, which,  in  my  judgment,  would  work  a  great  deal  of  harm  in  all  of  the  newly 
settled  portions  of  Western  Canada.  It  is  well  recognized  that  in  the  beginning  of  the 
operation  of  a  new  railroad,  it  is  mieconomic  to  establish  stations  closer  together  than 
from  6  to  8  miles,  and,  should  this  Board  order  the  establishment  of-  this  siding,  it 
would  be  tantamount  to  recognizing  the  principle  of  establishing  stations  closer  than 
the  above  mentioned  distances  and  would  inevitably  be  followed  by  iscores  of  applica- 
tions all  over  Western  Canada  for  like  treatment. 

If  the  time  should  come,  when,  in  the  opinion  of  the  railway  company,  it  would 
be  advisable  to  est^iblish  another  station  at  this  point,  in  all  probability  the  Board 
would  offer  no  objections,  as,  should  business  and  transportation  conditions  warrant  it, 
I  recognize  the  right  of  a  railway  company  to  do  what  may  reasonably  appear  to  them 
necessarj'  in  order  to  take  charge  of  its  interests  as  they  develop,  but,  for  the  present, 
I  feel  that,  'having  once  decided  the  location  of  these  several  stations,  the  Board 
would  not  be  justified  in  ordering  the  railway  company  to  establish  another  between 
them,  and,  therefore,  the  application  should  be  dismissed. 

Ottawa,  March  22,  1920. 

The  Assistant  Chief  Commissioner  and  Commissioners  Boyce  and  Eutherford- 
concurred. 


Express  Companies  will  he  required  to  sp^eah  to  the  que's^tiion  of  the  dispomjtikirh  cand 
protection  of  express  matter  unloaded  ai  flag  stations. 

File  2338.6. 

M(  Leax^  Assistant  Chikf  Commissioner: 

The  Express  receipt  provides  by  subsection  (m)  of  section  5  that  the  company  shall 
not  be  liable  "  for  any  loss  or  damage  occurring  to  shipments  addressed  to  stations 
where  there  is  no  agent  of  the  company  after  such  shipments  have  been  left  at  such 
station." 

Complaint  has  been  made  from  time  to  time  that  parcels  of  express  are  left  on 
the  platforms  of  flag  stations,  with  the  result  that  loss  and  damage  occur  in  connection 
with  them. 

It  was  pointed  out  by  the  express  companies  that  the. amount  of  business  done  at  a 
flag  station  point  does  not  warrant  the  expense  of  maintaining  a  separate  caretaker; 
and  it  is  further  stated  that  the  express  messengers  are  not  permitted  to  leave  their 
cars.  The  contention  advanced  by  the  express  companies  that  as  a  rule  shipments  for 
flag  station  points  are  expected  by  the  consignee  who  meets  the  train,  the  time  of 
arrival  of  which  is  well  known,  is  a  contention  to  which  much  exception  is  taken;  and 
much  of  what  is  said  by  way  of  criticism  here  is  justified. 

In  general,  the  express  companies,  the  answer  of  the  Dominion  Express  Company 
being  taken  as  typical,  submit  that  they  are  doing  all  they  can  to  have  the  goods  pro- 
tected, and  that  messengers  have  instructions  to  see  that  shipments  are  unloaded  on  the 
platform;  and  that  where  there  is  a  shelter  the  trainmen,  in  general,  see  that  the  goods 
<'ir>'  put  in  the  shelter;  that,  generally  speaking,  at  points  on  the  railway,  the  company 
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has  some  one  on  duty  most  or  part  of  the  time;  the  express  shipments  are  looked  after 
by  such  person  or  persons;  and  the  route  agents  of  the  express  companies  going  along 
the  line  endeavour  to  learn  whether  or  not  such  shipments  are  taken  care  of  in  a 
reasonable  way. 

The  material  submitted  before  the  Board  does  show  some  legitimate  reason  for 
complaint.  There  are  undoubtedly  some  losses  and  damages.  At  the  same  time,  the 
Board  has  to  deal  with  the  matter  from  the  standpoint  of  what  is  practicable.  The 
Board  has  recognized  in  connection  with  the  provisions  as  to  flag  stations  that  the 
requirement  of  the  same  or  similar  facilities  at  a  flag  station  as  at  a  regular  station 
would,  from  the  standpoint  of  the  volume  of  traffic  involved,  be  unfair.  Placing  on  a 
railway,  in  the  case  of  a  flag  station,  a  burden  of  expense  analogous  to  that  properly 
borne  by  a  regular  agency  station  would  not  only  mean  an  unfair  inroad  into  the 
revenue,  but  would  mean  that  the  railways  would  be  exceedingly  chary  in  establishing 
flag  stations  if  regular  station  expenses  at  once  attached. 

The  matter  was  gone  into  very  carefully  in  the  judgment  of  the  late  Chief  Com- 
missioner Mabee  in  connection  with  the  issuance  of  the  'Flag  'Station  Order;  and 
reference  to  what  is  therein  set  out  may  be  made.  What  Tias  been  said  in  regard  to  a 
station  where  the  installation  of  an  agent  has  not  been  found  justifiable  would  appear 
to  apply  with  equal  force  to  express  business.  To  require  at  a  flag  station  which  has 
small  traffic  that  some  person  should  be  employed  to  handle  the  express  parcels  would 
mean,  in  many  cases,  a  payment  out  of  revenue  considerably  in  excess  of  what  would 
be  received  from  the  express  business  to  and  from  the  point  in  question. 

At  the  time  the  Flag  Station  Judgment  and  Order  issued,  the  Board,  first  of  all, 
canvassed  the  situation  in  the  adjoining  states  of  the  American  Union  with  a  view  to 
learn  as  much  as  possible  from  their  experience.  In  the  present  instance,  the  Board 
directed  the  following  questions  to  a  representative  list  of  railroad  commissions  in  the 
United  States : — 

(a.)  Is -the  shipment  handled  forward  to  the  first  agency  point  beyond, 
notification  being  sent  to  consignee  from  said  agency  point; 

(h)  Is  the  express  shipment  simply  put  off  on  the  platform  at  the  non- 
agency  point,  and  what  liability  attaches  to  Express  Company  when  this  is  done  ? 

(c)  Is  there  any  obligation  imposed  on  the  Express  Company,  or  on  the 
train  crew,  when  shipment  is  put  off  at  non-agency  point  to  put  same  in  the 
freight  shed  or  'other  shelter  existing  at  said  non-agency  point '( 

A  summary  of  the  situation  from  different  commissions  may  be  given. 

In  the  state  of  Xew  York,  when  shipments  are  destined  to  a  place  where  the  express 
company  has  no  office,  the  shipment  must  be  marked  with  the  name  of  the  express 
station  at  which  consignee  will  accept  delivery. 

In  the  state  of  Georgia,  provision  is  made  that  where  a  shipment  is  consigned  to 
a  non-agency  station,  then,  unless  otherwise  ordered  by  the  shipper,  the  shipment  is 
carried  to  the  nearest  agency  station  where  it  is  put  off,  and  consignee  is  notified  by 
the  agent  that  shipment  is  at  such  station.  If  the  shipper  notifies  the  Express  Com- 
pany that  he  desires  shipment  put  off  at  a  non-agency  station,  it  is  put  off  entirely  at 
his  own  risk.  Further,  w^here  a  shipment  is  put  off  at  a  non-agency  station,  there  is 
no  obligation  imposed  upon  the  express  company  or  train  crew  to  put  the  same  into  a 
freight  shed  or  other  place  of  shelter. 

The  Minnesota  Commission  states  the  practice  in  regard  to  non-agency  stations  is 
that  shipments  are  carried  forward  to  the  next  express  agency  point  beyond  the  non- 
agency  point,  unless  some  one  is  at  the  latter  point  to  receive  the  shipment  and  pay  the 
charges;  or,  if  the  shipment  is  prepaid,  a  notice  is  inserted  on  the  way-bill  to  put 
shipment  off  at  non-agency  point  at  owner's  risk.  There  is  no  rule  requiring  express 
companies  to  put  express  into  freight  shed  at  non-agency  points. 

The  Kailroad  Commissions  of  Wisconsin,  Missouri,  and  Iowa  report  similar 
regulations,  these  being  governed  by  the  official  express  receipt. 
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A  similar  statement  is  made  by  the  Public  Utilities  Commission  of  the  state  of 
Illinois. 

The  Public  Service  Commission  of  Indiana  states  that  the  regulations  of  the 
American  Railway  Express  Company,  which  at  the  time  of  writing  was  operating 
under  the  supervision  of  the  Federal  Government,  apply  to  the  matters  involved; 
and  in  this  connection  it  enclosed  a  copy  of  a  letter  from  Mr.  H.  B.  Calkins,  Superin- 
tendent, American  Railway  Express  Company,  at  Indianapolis,  from  which  the  follow- 
ing is  an  extract : — 

"  It  is  the  custom  in  the  United  'States  when  a  shipper  wishes  express  (other 
than  money,  valuables,  or  C.O.D.  shipping),  put  off  at  a  station  vt^here  there  is 
no  express  agent,  the  charges  must  be  prepaid,  and  the  express  receipt  must  be 
endorsed  'Put  off  at  destination  at  my  risk,'  signed  by  the  shipper.  The  ship- 
men*  must  be  endorsed  '  Released — 'Put  off  at  Owner's  risk.'  In  this  case,  a 
duplicate  of  the  receipt  is  made  and  kept  on  file  at  the  express  office  at  point  of 
origin. 

"  The  express  company  will  not  accept  a  package  of  money  or  a  valuable 
package  or  a  C.O.D.  package  with  the  understanding  it  would  be  put  off  at 
owner's  risk." 

Mr.  Calkins  also  states  that  in  the  case  of  a  shipment  destined  to  a  'so-called 
inland  town  off  the  railroad,  unless  the  shipper  designates  an  express  office  where  he 
desires  the  shipment  billed  to,  the  express  company  ascertains  a  nearest  express  office 
to  destination  and  forwards  the  package  there.  The  agent  there  sends  a  postal  notice 
to  the  consignee  announcing  the  arrival  of  the  shipment. 

It  will  thus  appear  from  the  summary  given  that  the  experience  of  various 
regulative  tribunals  in  the  United  States  does  not  disclose  anything  V^hich  would  be 
helpful  by  way  of  indicating  the  line  on  which  there  might  be  an  extension  of  obli- 
gation. 

While  the  Board  has  recognized  that  a  certain  minimum  is  necessary  before  the 
Board  would  be  justified  in  directing  the  installation  of  a  regular  agent  at  a  point 
which  has  hitherto  been  a  flag  stop,  at  the  same  time  it  has  recognized  the  propriety  of 
having  caretakers  installed  at  points  whose  revenue  falls  below  the  $li5,000 — the 
minimum  as  set  out  in  the  flag  station  order.  No  rigid  rule  as  to  the  amount  of  traffic 
necessarily  involved  or  the  amount  of  revenue  therefrom  necessary  to  justify  the 
installation  of  a  caretaker  can  be  set  down.  The  particular  facts  have  to  be  given 
consideration  in  each  case.  I  am  unable  to  find  from  the  records  of  American  state 
commissions  that  the  practice  of  having  caretakers  with  defined  functions  at  flag 
stations  has  been  developed  in  the  United  States  as  a  principle  in  the  way  it  has  been 
developed  here. 

An  analysis  of  the  orders  dealing  with  the  appointment  of  caretakers  has  been 
made.  In  some  cases,  orders  have  issued  which  have  not  provided  for  the  handling  of 
express  traffic  as  one  of  the  functions  of  the  caretaker.  An  analysis  of  some  ninety- 
three  orders  in  which  provision  as  to  express  matter  is  contained  has  been  made.  The 
general  provision  as  to  the  obligation  of  the  caretaker  is,  in  summary,  "  to  keep  station 
clean  and  heated  for  passengers  on  arrival  and  departure  of  trains,  and  to  care  for 
L.C.L.  freight  and  express  matter." 

Of  the  ninety-three  orders  in  which  these  provisions,  or  words  equivalent,  will  be 
found,  some  forty-three  are  to  be  found  in  the  provinces  west  of  the  Great  Lakes. 

After  careful  consideration,  I  am  forced  to  the  conclusion  that  it  would  be  not 
only  impracticable  but  also  unfair  to  direct  that  at  every  flag  station  at  which  express 
matter  is  or  may  be  received  there  should  be  an  agent  or  employee  to  receive  and  take 
care  of  such  express  matter.  For  the  reasons  already  set  out,  the  matter  must  be  dealt 
with  in  an  average  way.  I  am  of  the  opinion  that  in  every  case  where  the  Board  deals 
with  the  ax)pointment  of  a  caretaker,  the  question  of  express  traffic  should  be  given 
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weight,  and  that  in  every  Order  issuing  in  the  future  one  of  the  functions  of  the  care- 
taker should  be  to  take  care  of  express  traffic. 

While  I  recognize  that  there  are  some  individual  cases  of  hardship  which, 
unfortunately,  this  will  not  take  care  of,  I  am  at  the  same  time  of  the  opinion  that  at 
a  point  where,  on  account  of  the  small  volume  of  traffic  concerned,  the  Board  is  not 
justified  in  directing  the  installation  of  a  caretaker,  it  necessarily  follows  that  at  such 
point  it  would  not  be  justified  in  directing  the  installation  of  some  one  to  take  care 
of  the  express  matter. 

The  Chief  Commissioner,  the  Deputy  Chief  Commissioner,  and  Commissioners 
Goodever  and  Boyce  concurred. 

March  22nd,  1920. 


ORDER  'No.  29435. 

In  the  matter  of  the  application  of  the  Freight  Adjusting  Bureau,  Vancouver,  British 
Columbia,  for  a  ruling  of  the  Board  that  shoddy  hlanhets  are  entitled  to  the 
rate  provided  for  specified  articles  of  dry  goods  in  item  250  of  the  Canadian 
Freight  Association's  Commodity  Tariff  No.  1-A,  C.B.C.  No.  IJ^. 

File  No.  19367-95. 

Tuesday,  the  2nd  day  of  March,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J,  McLeax,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Vancouver, 
November  21,  1919,  the  applicant  and  the  Canadian  Freight  Association  being  repre- 
sented at  the  hearing,  and  what  was  alleged;  and  upon  reading  the  report  of  the 
Chief  Traffic  Officer  of  the  Board,  and  its  appearing  that  item  250  of  the  said  Tariff 
C.R.C.  No.  14  must  be  read  in  connection  with  item  265, — 

It  is  ordered  and  declared:  That  shoddy  blankets  shipped  since  July  31,  1918, 
were  and  are  entitled  by  the  language  of  the  tariff  to  the  rate  of  $2.65  provided  for  in 
item  250  of  the  Canadian  Freight  Association's  Commodity  Tariff  No.  1-A,  C.R.C. 
No.  14. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


OKDER  No.  29436. 


In  the  nmtter  of  the  application  of  the  United  Grain  Growers,  Limited,  of  Winnipeg, 
Manitoba,  for  a  reduction  in  the  Canadian  Freight  Classification  rating  of  road 
graders,  set-up,  from  double  1st  cla^s  to  1st  class,  subject  when  loaded  on  flat 
cars  to  a  minimum  weight  of  5,000  pounds. 

File  No.  19367-96, 

Tuesday,  the  2nd  day  of  March,  A.D.  1920. 

Hon.  F.  B.  Carvell^  K.C.,  Chief  Commissioner. 
S.  J,  McLean,  Assistant  Chief  Commissioner. 
J.  G.  l^UTHERFORD,  C.M.G.,  C omyiiissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Winnipeg,  Novem- 
ber 15,  1919,  the  applicants  and  the  Canadian  Freight  Association  being  represented 
at  the  hearing,  and*  what  was  alleged;  and  upon  reading  the  further  written  submis- 
sions filed,  and  the  report  of  the  Chief  Traffic  Officer  of  the  Board, — 

It  is  ordered:  That  the  application  for  the  1st  class  rating  be,  and  it  is  hereby, 
dismissed. 

And  it  is  also  ordered:  That  the  rating  of  road  graders,  set-up,  be,  and  it  is 
hereby,  reduced  to  li  1st  class,  subject  to  Bule  6  of  the  Canadian  Freight  Classifica- 
tion No.  16,  as  amended  by  supplement  No.  10  thereto ;  the  said  change  to  be  included 
in  the  forthcoming  supplement  No.  13  to  the  said  classification,  and  to  come  into  force 
on  the  effective  date  thereof. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


GENERAL  ORDER  NO.  286. 

In  the  matter  of  section  375,  su'bsection  2,  of  the  Railway  Act,  1919,  and  the  tariffs  of 
telephone  companies;  and  the  Order  of  the  Board  No.  21167,  dated  January  5, 
191k,  as  amended  by  Order  No.  26969,  dated  February  If,  1918,  authorizing  the 
Bell  Telephone  Company  of  Canada  to  charge  the  telephone  tolls  published  in 
its  tariffs  filed  with  the  Board. 

Case  No.  955. 

Thursday,  the  4th  day  of  March,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

A.  vS.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford^  C.M.G.,  Commissioner. 

It  is  ordered  as  follows: 

1.  That  the  said  Order  No.  21167,  dated  January  5,  1914,  as  amended  by  Order 
No,  26960,  dated  February  4,  1918,  be,  and?  it  is  hereby,  rescinded. 

2.  That,  subject  to  such  Order  or  Orders  as  the  Board  may  from  time  to  time 
issue,  all  telephone  companies  within  the  legislative  authority  of  the  Parliament  of 
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Canada  be,  and  they  are  hereby,  authorized  to  charge  the  telephone  tolls  published^  in 
tlieir  respective  tariffs  filed  with  the  Board. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 

ORDER  Xo.  29441. 

7/1  the  matter  of  the  complaint  of  the  Broadview  Ratepayers  Association  against  the 
train  service  furnished  hy  the  British  Columbia  Electric  Railway  Company 
on  its  Burnahy  Lake  Line. 

File  No.  26574. 

Saturday,  the  6th  day  of  March,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  CJiief  Commissioner. 
S.  J,  ^IcLkax,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing'  the  complaint  at  the  sittings  of  the  Board  held  in  Vancouver, 
Xovember  22,  1919,  the  applicants  and  the  railway  company  being  represented  at  the 
hearing  and  what  was  alleged;  and  upon  the  report  and  recommendation  of  an  Insi>ec- 
tor  of  the  Board,  concurred  in  by  its  Chief  Operating  Officer, — 

It  is  ordered:  That  the  British  Columbia  Electric  Railway  Company  be,  and  it 
is  hereby,  required  to  furnish  the  following  train  service  on  the  Fourth  District, 
Burnaby  Lake  Subdivision,  of  its  line  of  railway,  namely : — ■ 

EASTBOUND. 

Arrive 

Leave  Vancouver —  New  Westminster. 

6.30  daily,  except  Sunday                              .    •   7.25 

7.30      '          "             "      .  .    .  .  ■   8.25 

8.30      "    9:25 

9.3'0      "      except  Sunday   10.25 

10.30      "   11.25 

12.30      "   13.25 

13.30  Wednesday  and  Saturday  only   14.25 

14.30  daily   15.25 

16.30      "    •  17.25 

17.30      "      except  Sunday  (2  large  cars).  18  25 

18.00      "      except  Sunday,  Wednesday  and  Saturday   18.55 

18.30    19.25 

•19.30      "   20.25 

21.30      '•    22.25 

22.30  Saturday,  only  


9- 


23.30  daily   .  24 


WESTBOUND. 

Leave  New  Westminster —  Arrive  Vancouver. 

5.30  daily,  except  Sunday   6.25 

6.30      "          "             "   7.25 

7.00      "          "             '•    7.55 

7.30      "   8.25 

8.30      "      except  Sunday   9.25 

9.30      '•    10.25 

11.30      "    12.25 

12.30  Wednesday  and  Saturday  only   13.25 

13.30  daily   14.25 

15.30      "    16.25 

16.30      "      excent  Sunday   17.25  ' 

17.30      "    18.25 

18.00  Sunday  only   18.55 

18.30  daily,  except  Sunday   19.25 

20.30      "    21.25 

22.30      "    23.25 

S.  J.  McLEAX, 

Assistant  Chief  Commissioner. 

78952—2   


ORDER  No.  29443. 

In  the  matter  of  the  application  of  the  Algoma  Central  and  Hudson  Bay  BaUwai/ 
Company,  hereinafter  called  the  "  applicant  company,"  under  section  365  of  the 
Railway  Act,  1919,  for  approval  of  a  combined  shipping  hill,  ivayhill,  and 
receipt  form,  for  the  use  of  the  British  America  Express  Company,  a  copy  of 
the  said  form  being  on  file  with  the  Board  under  file  No.  Jf21.!f.390.7. 

Wednesday,  the  10th  day  of  March,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J,  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof,  and  the 
report  of  the  Chief  Traffic  Officer  of  the  Board, — 

It  is  ordered:  That  the  said  combined  shipping  hill,  waybill,  and  receipt  form  of 
the  Applicant  Company,  for  the  use  of  the  British  America  Express  Company,  on  file 
with  the  Board  under  the  said  file  No.  4214 -390 -7,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  29467. 

In  the  matter  of  the  application  of  the  Ottawa  Electric  Raihvay  Company,  hereinafter 
called  the  "applicant  company,"  under  section  SSJf  of  tlie  Railway  Act,  1919, 
for  approval  of  Supplement  No.  1  to  its  Standard  Passenger  Tariff,  C.R.C. 
No.  1.  • 

Case  No.  2987. 
Wkdnesdav,  the  17th  day  of  ]\farch,  A.D.  1920.- 

Hon.  F.  B.  Carvkll,  K.C,  CJiief  Commissioner. 
S.  J,  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 
J.  (\.  RuTiiKRFOKD,  C.M.G.,  Commissioner. 

Upon  its  appearing  that  the  territorial  description  in  the  applicant  company's 
Standard  Passenger  Tariff,  C.R.C.  No.  1,  approved  by  the  order  of  the  Board  No. 
4418,  dated  March  8,  1908,  differs  from  that  given  in  the  decision  of  the  Supreme  Court 
of  Canada,  delivered  March  8,  1920,  in  the  appeal  from  the  Board's  order,  holding, 
in  effect,  that  the  operation  of  the  different  portions  of  the  applicant  company's  system 
should  be  treated  as  one  li-ne;  and  the  applicant  company  having  now  filed  an  amending 
supplement  to  its  Standard  Passenger  Tariff,  C.R.C.  No.  1,  for  the  purpose  of  making 
such  territorial  description  agree  with  the  said  decision  of  the  Supreme  Court. 

It  is  ordered:  That  the  said  Supplement  No.  1  to  the  Standard  Passenger  Tariff 
of  the  applicant  company,  C.R.C.  No.  1,  filed  to  hr-omo  effective  April  5,  1920,  be, 


517 


and  it  is  hereby,  approved.  Provided  that  the  said  supplement,  together  witli  reference 
to  this  order,  be  published  in  at  lea-st  two  consecutive  weekly  issues  of  Tlie  Canada 
Gazette,  prior  to  the  effective  date. 

F.  B.  CAKVELL, 

C/i  ief  Co  m  m iss  i  o  n  c  r. 


ORDER  XO.  20470. 

In  the  matter  of  the  application  of  the  Grand  Trunh  Pacific  Branch  Lines  Company, 
hereinafter  called  the  "applicant  company,"  under  section  188  of  the  Railway 
Act,  1910,  for  authority  to  change  tlie  location  of  its  station  at  Lorlie,  in  the 
province  of  Saskatchewan,  in  section  2G,  township  21,  range  10,  west  2nd 
meridian,  on  its  MelriUe-Regina  Branch,  as  shown  on  the  plan  dated  January 
5,  1020,  on  file  with  the  Board  under  file  No.  2Jf35S: 

TiiLRSDAV,  the  l^th  Day  of  :\Iarr-h,  A.D.,  1!>20. 

Hon.  F.  B.  Carvkll^  K.C.,  Chief  Commissioner. 

A.  S.  (iooDEVE,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  tlie  report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, 
and  the  consent  of  Abernethy  Rural  Municipality  Xo.  ISO,  filed — 

It  is  ordered:  That  the  revised  station  site  of  the  Applicant  Company  at  Lorlie, 
in  the  province  of  Saskatchewan,  in  section  26,  township  21,  range  10,  west  2nd 
meridian,  on  its  Melville-Regina  Branch,  as  shown  on  the  said  jjlan  on  file  with  the 
Board  under  file  Xo.  24353,  be,  and  it  is  hereby,  approved;  and  that  the  Order  of  the 
Board  Xo.  21983,  dated  June  12,  1914,  made  herein,  be,  and  it  is  hereby,  rescinded. 

F.  B.  CARYELL, 

Chiej  Commissioner. 


ORDER  XO.  29477. 

In  the  matter  of  the  complaint  of  TF.  A.  Milne,  of  Macdiarmid,  Ontario,  against  the 
alleged  lach  of  station  facilities,  platform,  and  agent  at  tJie  said  point:  and  the 
application  of  tlie  Canadian  National  Railways  for  approval  of  plan  showing 
standard  pjortahle  station  proposed  to  hp  moved  from  Orient  Bay  to  Macdiarmid , 
and  on  file  with  the  Board  under  file  No.  200 JfO. 

Thursday,  the  ISth  day  of  March,  A.D.  1920. 

Hon.  F.  B.  Cai{vell,  K.C.,  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.^M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  tlio  Chief  Operating  Officer  of  the 
Board, — 


It  is  ordered:  That  the  Canadian  Xational  Railways  be,  and  they  are  hereby, 
authorized  to  install  the  standard  portable  station  at  Macdiarmid,  in  the  Province  of 
Ontario,  as  shown  on  the  said  plan  on  file  with  the  Board  under  file  l^o.  29949. 

(Sio-ned)    F.  B.  CARYELL, 

Chief  Commissioner. 


ORDER  XO.  29478. 

In  the  matter  of  the  application  of  the  Department  of  Puhlic  Worl.s  for  Canada,  here- 
inafter called  the  ''applicant,"  for  an  order  directing  the  London  and.  Port 
Stanley  Bailwa'y  Company  to  provide  a  shelter  located  at  the  Base  Line  Road 
Crossing.  Westminster  Psychopathic  Hospital,  London^  Ont. 

File  Xo,  29907. 

Thlijsday,  the  18th  Day  of  March,  A.D.,  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  OooDEVE,  Commissioner. 

Upon  reading  what  is  filled  in  support  of  the  application,  and  the  report  and 
recommendation  of  an  Inspector  of  the  Board,  concurred  in  by  its  Chief  Operatinu- 
Officer,  the  railway  company  offering'  no  objection,  although  duly  notified — 

It  is  ordered:  That  the  London  and  Port  Stanley  Railway  Company  be,  and  it  is 
herel)y,  directed  to  erect  forthwith  a  shelter,  provided  with  heating  apparatus  and 
properly  lighted,  at  the  east  end  of  the  Base  Line  Road,  Westminster  Psychopathic 
Hospital,  in  the  city  of  London,  province  of  Ontario,  at  a  point  about  half  way  between 
stops  1  and  2  on  the  said  railway. 

F.  B.  CARYELL, 

•      '  Chief  Commissioner, 
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Complaint  of  Messrs.  Plunkett  and  Savage,  Calgary,  Alia.,  regarding  C.P.R.  charge 
for  use  of  heater  in  cars  of  hartunas  from  Minneapolis  to  Calgury;  and 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  under  Sec- 
tiion  29,  for  dn  Order  rescinding  Order  No.  27Jf61  issued  on  the  complaint  of 
Plunlctt  &  Savage,  Calgary,  Alta.,  against  heater  charge  on  five  carloads  of 
bananas  ex  New  Orleans. 

File  18855-18. 

JUDGMENT. 

McLean,  Assistant  Chief  Commissioner: 

It  is  very  much  to  be  regretted  that  in  the  presentation  of  this  matter,  both  at 
the  original  hearing  and  at  the  subsequent  hearing,  the  matter  of  the  complaint  was 
so  developed  that  various  matters  material  to  the  complete  consideration  of  the  ques- 
tion were  not  set  out. 

The  original  judgment,  on  what  was  before  the  Board',  referred  to  a  through 
rate  being  in  existence  from  New  Orleans  to  Calgary.  It  appears,  however,  from  the 
tariffs  that  instead  of  there  being  a  movement  on  a  through  rate  there  was  a  move- 
ment built  up  on  a  rate  which  is  a  combination  of  the  rate  from  New  Orleans  to 
Minneapolis,  plus  that  from  Minneapolis  to  Calgary;  a  refrigerator  car,  to  take  one 
instance,  moving  to  Minneapolis  on  a  given  freight  rate,  then  for  the  movement 
beyond  there  was  a  new  and  distinct  freight  charge  to  destination. 

As  to  the  heated  car  service,  the  tariff  which  was  in  effect  at  the  time  the  ship- 
ment moved  was  Minneapolis,  St.  Paul  and  Sault  Ste.  Marie  Railway  Tariff,  Sup- 
plement No.  2,  superseding  No.  1  of  the  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie 
Railway,  I.C.C.,  No.  3857.  This  also  has  a  filing  number  for  the  ^linneapolis,  St. 
Paul  &  Sault  Ste.  Marie,  C.R.C.  No.  645,  and  the  Canadian  Pacific  filing  number 
is  C.R.C.  No.  W-2154. 

The  tariff  in  question  provides  as  follows: — 

"  CHARGES  FOR  HEATED  REFRIGERATOR  CARS. 

"  Upon  receipt  of  reasonable  notice  from  shippers  that  a  heated  refrigera- 
tor car  is  required'  for  carload  shipments  between  Minneapolis,  St,  Paul,  Min- 
nesota Transfer,  Duluth,  Minn.,  or  Superior,  Wis.,  and  points  taking  same 
rates  or  arbitraries  higher  and  stations  in  Canada  named  in  tariff  as  amended, 
the  following  rates  will  be  assessed  for  heating  in  addition  to  the  regular 
freight  charges  of  the  cars." 
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Under  this  item,  there  are  set  out  rates  between  Minneapolis,  St.  Paul,  Min- 
nesota Transfer,  Duluth,  Minn.,  and  Superior,  Wis.,  and  various  destination  points, 
and  the  rate  shown  between  Minneapolis  and  Calgary  is  7^  cents  per  100  pounds 
minimum  $22.50  per  car. 

An  analysis  of  this  item  permits  the  subject  matter  to  be  subdivided  under  three 
headings : — 

(a)  Upon  receipt  of  reasonable  notice. 

(h)  That  a  heated  refrigerator  car  is  required. 

(c)  Specified  rates  for  li  eating  will  be  assessed  in  addition  to  the  regular  freight 
charges. 

The  words  upon  receipt  of  reasonable  notice,"  as  contained  in  the  item  above 
referred  to,  are  alleged  by  the  applicant  to  deal  only  with  a  situation  where  notice  by 
the  shipper  that  a  heated  refrigerator  car  is  required  is  given,  and  not  to  a  situation 
where  a  car  equipped  with  one  heater,  as  in  the  present  case,  has  gone  forward  to 
Minneapolis  for  forwarding  and  application  is  made  for  an  extra  heater. 

The  shipment,  from  the  correspondence  subsequently  submitted,  appears  to  have 
been  made  by  the  Cuyamel  Fruit  Company,  of  Minneapolis.  In  response  to  a  letter 
of  December  4,  1918,  from  Plunkett  &  Savage,  to  the  firm  aforesaid,  asking  for  infor- 
mation as  to  what  had  taken  place  in  connection  with  the  shipment  from  Minneapolis, 
the  following  language  occurs : — 

"  We  do  not  know  what  kind  of  an  agreement  you  people  have  with  the 
Illinois  Central  so  far  as  the  heating  of  cars  is  concerned.  If  you  have  one, 
we  would  like  to  get  it  in  writing  from  you  so  that  we  can  have  it  for  defence 
if  the  case  comes  up,  or,  better  still,  if  you  could  supply  same  in  the  form  of 
an  affidavit  it  would  have  more  weight  with  the  Commission." 

Thereafter  the  following  afiidavit  was  submitted: — 

State  of  Minnesota,  Icq. 
County  of  Hennepin,  |^ '  • 

"  Personally  appeared  before  me  '  a  notary  public  for  and  in  the  county  of 
Hennepin,  state  of  Minnesota,'  Wm.  H.  Patton,  who  after  being  duly  sworn, 
deposes  and  says  that  he  is  the  district  manager  for  the  Cuyamel  Fruit  Co.,  a 
corporation  with  headquarters  in  New  Orleans,  La.,  whose  business  is  the  impor- 
tation and  selling  of  bananas  in  carload  lots.  That  he  has  had  upwards  of  fifteen 
years'  experience  in  the  line  of  handling  bananas  and  has  been  employed  by  the 
above  named  company  in  his  present  capacity  for  the  past  four  years.  He  affirms 
that  the  method  employed  by  his  firm  in  the  movement  of  cars  (refrigerator  cars 
being  always  furnished),  is  to  furnish  experienced  messengers  to  accompany 
cars  from  New  Orleans  to  the  destination  of  the  cars.  That  the  railroads  in 
the  United  States,  upon  request  of  these  messengers  in  charge  of  the  cars, 
always  without  exception  assist  them  to  the  best  of  their  ability  in  the  protec- 
tion of  this  very  highly  perishable  fruit,  and  when  called  upon  in  cold  weather 
to  furnish  heaters  to  be  placed  in  the  ice  bunkers  of  the  cars,  that  they  furnished 
such  heaters  to  the  messengers  free  of  any  charge  whatsoever.  This  same  con- 
dition applies  to  W^innipeg,  Manitoba,  and  intermediate  points  between  Minne- 
apolis and  that  point. 

Lillian  A.  Jeffery, 

Witness.  W.  H.  PATTOK 

"  Subscribed  and  sworn  to  before  me  this  9th  day  of  December,  1918. 
"  (My  commission  expires  January  27,  1923.) 


LILLIAN  A.  JEFFERY, 

Notary  Public,  Hennepin  County,  Minn. 
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The  Cuyamel  Company  in  its  letter  of  December  9,  1918,  to  Plunkett  &  Savage, 
said  letter  being  on  file,  says  inter  alia  : — 

"  In  connection  with  this  matter  we  desire  to  say  to  you  that  the  rule  gov- 
-  erning  this  charge  as  imposed  by  the  above-named  company,  requires  a  great 
stretch  of  imagination  to  apply  to  cars  of  bananas.  The  rule  reads  that  '  Upon 
receipt  of  reasonaUe  notice  from  shippers  that  a  heated  refrigerator  car  is 
required,  carload  shipments  between  Duluth,  St.  Paul,  Minnesota,  and  stations 
taking  the  same  rates,  etc.,  etc.,  the  charge  shall  be  imposed  according  to  the 
printed  schedule.'  Now  as  a  matter  of  fact,  we  have  never  called  upon  the 
Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Kailway  Company  to  heat  a  car  prior 
to  its  loading,  and  this  is  obviously  what  this  rule  is  intended  to  cover.  It  would 
be  a  physical  impossibility  for  us  to  call  upon  any  railway,  by  giving  notice 
either  reasonable  or  unreasonable,  to  furnish  a  heated  car,  for  the  reason  that 
these  cars  are  heated  prior  to  their  receipt  by  the  Minneapolis,  St.  Paul  & 
Sault  Ste.  Marie  Eailway,  by  heaters  furnished  south  of  this  point  gratuitously 
by  the  railroads  over  which  the  bananas  move  to  this  point,  and  in  order  to 
comply  with  the  terms  of  this  rule,  the  car  would  have  to  be  unloaded,  and 
you  know  that  that  is  entirely  impossible." 

The  Canadian  Pacific  Railway  Company  makes  the  following  submission  as  to 
the  construction  of  the  tariff  in  this  respect,  said  submission  having  been  filed  after 
the  original  hearing: — 

^' It  makes  no  difference  whatever  where  the  shipment  .originated ;  under 
the  tariff"  applicable  from  Minneapolis  the  freight  rate  did  not  include  the  heater 
charge,  and  even  if  there  had  been  a  heater  in  the  car  previously,  and  it  were 
then  necessary  to  provide  an  additional  one,  the  heater  charge  was  properly- 
assessed.  As  the  Board  is  aware,  the  charge  is  for  the  heater  service,  including 
fuel,  and  is  properly  assessed  whenever  a  car  moves  under  heat  supplied  by  the 
company. 

"  Under  reciprocal  arrangements  made  between  the  various  railway  com- 
panies operating  in  the  United  States  and  Canada,  cars  in  through  movements 
are  interchanged,  so  as  to  avoid  unnecessary  transhipment  of  freight. 

"  The  same  reciprocal  arrangement  applies  to  refrigerator  equipment,  and 
in  so  far  as  the  charge  for  heater  service  is  concerned,  it  makes  no  difference 
whether  the  shipment  were  transferred  into  a  Canadian  Pacific  Eailway 
refrigerator  car,  and  heaters  furnished  by  the  Canadian  Pacific  Railway  at 
point  of  connection,  or  whether  the  Canadian  Pacific  Eailway  took  over  the 
connecting  line's  car  with  heaters  in  it.    If  the  Canadian  Pacific  Eailway  uses 
the  heater  equipment  of  a  connecting  line  on  shipments  coming  to  it,  it  recipro- 
cates by  allowing  the  use  of  its  similar  equipment  in  the  case  of  other  ship- 
ments handed  to  its  connections. 
The  contention  of  the  applicant  is  that  what  was  asked  for  was  not  a  heated  car 
service,  but  a  heater  service,  and  that  the  tariff,  therefore,  did  not  apply.    The  item 
already  referred  to  refers  both  to  heated  refrigerator  car  and  to  heating;  but  the 
fundamental  matter  appears  to  be  the  heated  car.   AAHiile  it  may  be  that  the  item  was 
intended  to  apply  to  a  heated  car  hauled  from  ]\Iinneapolis,  there  is  ambiguity  in  the 
item  as  worded. 

In  a  written  submission  made  on  behalf  of  the  applicants,  said  written  submission 
being  filed  by  the  head  of  the  Transportation  Branch  of  the  Fruit  Commissioner's 
office.  Department  of  Agriculture,  the  following  language  is  used: — 

"  I  am  informed  that  previous  to  the  time  of-  complaint  Messrs.  Plunkett  & 
Savage  paid  the  regular  freight  charges  only  on  bananas  except  when  ice  was 
used,  in  which  case  they  paid  for  actual  amount  supplied.    Between  the  time 
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of  complaint  and  May  6,  191S,  they  paid  $22.50  per  car  on  eighteen  additional 
cars  for  which  they  a.sked  a  refund  on  same  basis  as  the  five  carloads  men- 
tioned. Since  tliat  time  shippers  have  been  supplying  heaters  and  fuel,  the 
consignee  paying  for  the  fuel  and  returning  heaters  to  them,  paying  nothing  to 
the  railway  company." 

On  this  being  checked  up  with  the  railway,  the  Board  was  advised  that  it  was  the  ' 
understanding  of  the  responsible  official  in  charge  of  trafiic  that  if  shippers  were  per- 
mitted to  supply  the  heaters  and  the  fuel  and  look  after  same  the  railway  companies 
would  make  no  charge;  that,  in  other  words,  the  company  would  make  a  charge  only 
when  heaters  and  fuel  were  supplied.  This  position  is  also  set  out  in  a  letter  of  the 
assistant  general  solicitor  of  the  company,  under  date  of  February  16,  1920,  wherein 
he  refers  to  the  communication  of  Mrv  W.  M.  Kirkpatrick,  Assistant  Freight  Traffic 
Manager,  as  already  referred  to,  and  states  his  understanding  is  that  the  latter  has 
replied  that  a  charge  is  made  only  when  the  heater  and  the  fuel  are  supplied. 

In  a  written  submission  earlier  made  by  the  company,  the  following  statement 
is  set  out: — 

"In  his  judgment  the  Assistant  Chief  Commissioner  states: — 

*  If  he  (the  messenger  in  charge)  had  not  asked  for  the  additional 
heaters  at  ^Minneapolis,  there  would  have  been  no  extra  charged 
This  statement  is  of  course  correct,  as,  had  the  heaters  and  fuel  not  been 
supplied,  the  car  would  not  have  moved  as  a  heated  car  shipment." 

The  statement  made  by  Mr.  Kirkpatrick,  already  referred  to,  relates  to  the  Soo 
Line  Tariif,  C.R.C.  Xo.  717,  I.C.C.  4457,  CP.  No.  C.R.C.W-2431,  effective  February 
1,  1919.  However,  this  carries  under  the  item  of  charges  for  heated  refrigerator  cars 
a  provision  identical  with  that  referred  to  as  being  in  force  at  the  time  the  shipment 
moved,  and  the  rate  quoted  is  the  same. 

It.  is  stated  in  the  extracts  above  given  that  w^hen  the  shippers  supply  heaters 
and  fuel  and  look  after  the  same  (the  attendance  being  given  by  the  shippers  in 
either  case),  there  is  no  heated  car  charge.  "WHiether  this  is  to  be  taken  as  a  charge 
for  heating  or  as  including  something  in  addition  for  the  haulage  of  the  car  is  not 
entirely  clear.  It  may  be  arguable  that  since  there  is  the  same  haulage  where  the 
car  is  heated  with  the  heaters  and  fuel  supplied  by  the  railway  as  when  it  is  heated 
by  the  heaters  and  fuel  supplied  by  the  shipper  that  the  charge  is,  therefore,  based 
on  heater  service. 

Here,  again,  there  is  lack  of  definiteness.  The  tariff  does  not  indicate  what 
luiit  or  units  of  heater  service  will  be  supplied  for  the  charges  concerned.  When  the 
car  in  ciuestion,  to  take  one  as  a  type  of  the  cars  concerned,  arrived  at  Minneapolis, 
there  was  a  heater  in  it.  It  was  not  developed  in  evidence  at  the  hearing  by  whom 
or  at  what  point  this  heater  was  supplied  on  the  movement  south  of  Minneapolis.  As 
to  the  movement  up  to  Minneapolis,  the  letter  from  the  Cuyamel  Company,  as  aboVe 
referred  to,  sets  out,  in  the  extract  quoted,  that — 

"  these  cars  are  heated  prior  to  their  receipt  by  the  Minneapolis,  St.  Paul 
k  Sault  Ste.  Marie  Railway  by  heaters  furnished  south  of  this  point  gratuitously 
by  the  railroads  over  which  the  bananas  move  to  this  point    .    .    .    .  " 

The  tariff  in  not  defining  the  quantum  of  heating  for  which  responsibility  will 
be  assumed  by  the  railway  for  a  charge,  by  way  of  furnishing  "heating,"  and, 
further,  in  not  making  clear  what  difference,  if  any,  there  is  in  the  charge  where, 
as  apparently  was  the  case  here,  part  of  the  heating  has  already  been  provided  for, 
is  ambiguous.  A  normal  rule  of  construction  is  where  a  tariff  provision  is  ambiguous, 
it  should  be  construed  strictly  against  the  railway. 
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While  the  Canadian  Pacific  Railway  is  a  participant  in  the  movement,  what 
is  involved  is  the  construction  of  a  tariff  filed  by  a  railway  operating  in  the  United 
States,  wholly  within  the  jurisdiction  of  the  Interstate  Commerce  Commission.  While 
the  tariff,  on  what  is  before  the  Board,  appears  to  be  ambiguous,  I  do  not  express  a 
concluded  opinion  on  this;  for  it  must  be  recognized  that  the  ^Minneapolis,  St.  Paul 
and  Sault  Ste.  Marie  Riiilway,  which  issued  the  tariff,  has  not  been  before  this  Board 
and  cannot  be  compelled  to  appear.  And,  consequently,  there  has  not  been  before 
the  Board  any  representation  by  said  railway  as  to  the  construction  of  the  item  in 
question.  It  may  also  be  noted  that  the  arrangement  entered  into  in  respect  of 
heaters  was  one  entered  into  in  the  United  States  by  a  consignor  who  was  not  before 
the  Board. 

The  construction  of  the  terms  of  the  tariff  filed  by  the  initial  carrier  determines 
throughout  the  incidence  of  the  item  as  to  heating.  The  Board  has  recognized  in 
Essex  Terminal  Ry.  Co.  v.  Q\  T.,  M.  C,  Wahasli  and  New  York  Central  Ry.  Cos., 
22  Can.  Ry.  Cas.,  301,  at  p.  SOJ/.,  that  as  a  matter  of  practical  working  there  have 
been  advantages  in  recognizing  a  control  by  the  Interstate  Commerce  Commission 
over  the  rate  from  a  point  in  the  United  States  to  a  point  in  Canada. 

In  dealing,  in  the  present  instance,  with  the  construction  of  the  terms  of  the 
tariff  filed  by  the  initial  carrier,  who  is  within  the  jurisdiction  of  the  Interstate  Com- 
merce Commission,  it  seems  proper  that  the  ruling  of  the  Interstate  Commerce  Com- 
mission in  I.  &  S.  Docket  No.  1155,  Heated  Car  Service  Regidations,  50  I.C.C.,  620, 
should  be  followed.  In  dealing  with  the  question  of  international  rate  practice, 
Commissioner  Harlan,  who  wrote  the  judgment  which  was  accepted  by  the  Commis- 
sion, said  at  p.  622: — 

"  For  some  years  joint  through  rates  from  Canadian  points  to  interior 
domestic  points  have  been  regarded  as  being  within  the  general  control  of  the 
Canadian  Commission,  w^hile  joint  rates  from  domestic  points  to  inte^rior 
Canadian  points  are  left  under  the  general  control  of  this  Commission.  The 
origin  and  scope  of  this  understanding'  between  the  two  Commissions  is 
explained  in  InternaHonal  Paper  Co.  v.  D.  &  H.  Co.,  33  I.C.C.,  210.  It  is  also 
referred  to  in  Rates  on  High  Explosives  to  G.T.  Ry.  System  Stations,  33  I.C.C., 
567,  and  was  followed  in  Aetnu  Powder  Co.  v.  Wahash  R.R.  Co.,  39  I.C.C.,  199. 
It  has  proved  to  be  an  efficient  working  arrangement  and  will  not  be 
departed  from  by  this  Commission  on  light  grounds,  although  we  have  felt  it 
necessary  to  point  out  that  our  jurisdiction  extends  to  the  service  of  our 
domestic  lines  performed  within  the  United  States  and  to  the  charges  therefor 
and  that  where  circumstances  seem  to  to  make  such  a  course  necessary  we 
would  require  the  domestic  carrier  to  withdraw  from  participation  in  joint 
through  rates  to  and  from  Canadian  interior  points  and  to  establish  a  local 
or  proportional  rate  to  and  from  the  border." 

The  jurisdiction  question  was  not  spoken  to.  Had  this  been  spoken  to,  the 
parties  would  have  had  earlier  advice  and  the  delays  caused  by  the  hearings  and  con- 
sideration of  written  submissions  would  have  heen  eliminated,  so  that  the  parties 
might  have  had  more  prompt  recourse  to  the  Interstate  Commerce  Commission. 
When  it  became  apparent  that  there  was  a  jurisdictional  difficulty  in  the  way  of  set- 
tlement, the  Board  gave  further  attention  to  considering  whether  any  adequate 
remedy  could  be  worked  out  in  respect  of  the  Canadian  Pacific  Railway  Company 
alone. 

On  consideration  of  the  various  phases  of  the  matter,  I  am  regretfully  con- 
strained to  conclude  that  the  only  way  in  which  the  matter  can  be  dealt  with  so  as  to 
give  an  adequate  remedy  is  by  dealing  with  it  as  a  unit.  By  referring  the  matter  to 
the  jurisdiction  of  the  Interstate  Commerce  Commission,  that  body  will,  in  accord- 
ance with  the  ruling  in  Heated*  Car  Service  Regulations,  above  referred  to,  be  in  a 
position  to  pass  upon  the  construction  of  the  tariff  involved,  and  afford  such  remedy 
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as  to  it  may  seem  proper.  Whether  such  reference  is  to  be  made  by  the  consignor  or 
by  the  consignee  is  a  matter  to  be  determined  between  themselves. 

February  26,  1920. 

The  Chief  Commissioner  and    Commissioner  Eutherford  concurred. 

Commissioner  Boyce: 

I  agree,  as  previously  intimated  (October  1,  1919),  that  the  dispute  is  one  which 
ought  to  be  submitted  to  the  jurisdiction  of  the  Interstate  Commerce  Commission. 


Application  of  the  Department  of  Works,  Toronto,  Out.,  for  an  Order  requiring  the 
(  \-and  Trunk  Railway  Company  to  provide  more  adequate  protection  at  the 
c.  "issing  at  Cherry  Street,  Toronto,  Ont. 

File  14611. 

JUDGMENT. 

McLean,  Assistant  Chief  Commissioner: 

An  accident,  whereby  the  driver  of  a  rig  received  slight  physical  injuries,  took 
place  at  this  crossing  on  July  31,  1919.  It  appears  that  although  the  watchman  dis- 
played his  "  Stop "  sign  in  a  prominent  manner,  the  man,  subsequently  injured, 
whipped  up  his  horses  and  attempted  to  cross  in  front  of  the  approaching  engine. 

Complaints  have  been  received  as  to  the  dangerous  nature  of  this  crossing,  and 
inspections  have  been  made. 

The  Board  has  been  notified  by  the  Department  of  Works  of  the  city  of  Toronto 
that  the  protection  afforded  has  been  by  watchmen  located  on  the  south  side  of  the 
tracks  and  operating  throughout  a  full  twenty-four-hour  period,  and  that  the  city  bears 
one-half  of  the  wages  for  a  twelve-hour  period.  It  is  further  set  out  that  the  city 
has  had  a  watchman  on  the  north  side  of  the  track  for  some  time.  The  need  for  this 
is  stated  to  have  arisen  from  the  fact  that  the  city's  carters  were  using  the  crossing 
in  connection  with  filling  operations  in  the  Ashbridge's  'Bay  district. 

The  city  states  that  the  activities  in  connection  with  which  it  installed  the  watch- 
man in  question  having  closed,  he  has  been  removed. 

The  city  submits  that  the  existing  protection  is  inadequate. 

From  the  submissions  made  on  behalf  of  the  Toronto  Harbour  Commission,  there 
has  been  an  increase  of  pedestrian  and  vehicular  traffic  across  the  tracks  in  question 
as  a  result  of  the  Toronto  Harbour  development.  The  Chief  Engineer  of  the  Harbour 
Commission  in  supporting  the  application  for  increased  protection  makes  the  follow- 
ing statement: — 

"  Of  course,  if  the  viaduct  had  been  proceeded  with  this  condition  would 
have  been  remedied  some  time  ago,  but  at  the  present  time  all  the  employees 
of  our  industrial  concerns  are  compelled  to  cross  some  fifteen  tracks,  and  the 
delay  frequently  encountered,  due  to  switching  movements,  is  sufficient  hard- 
ship without  the  added  trouble  of  inadequate  protection  and  the  consequent 
danger  resulting  therefrom. 

"  You  can  readily  understand  that  if  one  serious  accident  happened  at 
this  crossing  it  would  greatly  affect  the  property  of  the  Commission  from  an 
industrial  viewr>oint  and  we  are  most  anxious  that  proper  protection  be  estab- 
lished at  this  crossing    .    .    .    .  " 

When  the  city  discontinued  its  watchman  on  the  north  side  of  the  tracks,  the 
railway  put  on  a  watchman  at  this  point  from  8  a.m.  to  5  p.m.;  and  it  is  stated  by  the 


27 


railway  that  it  is  williiic:  to  continue  tlie  man  on  duty,  provided  the  city  bears  one-half 
of  his  wages.    The  city  is  opposed  to  participating  in  the  cost  of  this  watchman. 

A  suggestion  has  been  made  that  the  matter  might  be  taken  care  of  by  an  over- 
head bridge.  On  consideration,  this  does  not  appear  feasible.  Cherry  street  is  on  the 
line  of  the  proposed  viaduct  and  will  be  a  subway  under  about  nine  tracks.  It  is 
impossible  to  get  a  ramp  down  on  Cherry  street  after  one  crosses  to  the  south  side, 
owing  to  the  fact  that  there  is  a  spur  across  Cherry  street  on  the  level  going  into  the 
British  American  Oil  Company;  there  is  also  another  crossing  which  is  the  industrial 
spur  into  the  Ashbridge's  Bay  section  along  Keating  street.  On  the  north  side  it 
would  be  i>ossible  to  get  a  ramp,  but  with  heavy  property  damages. 

An  analysis  of  the  traffic  for  a  twenty-four-hour  period  shows. a  heavy  movement, 
namely,  1,852  pedestrians,  1,021  vehicles,  131  train  movements,  and  128  switching 
movements.  A  further  analysis  gives  the  following  result  showing  the  concentration 
of  traffic: — 

6  a.m. — 6  p.m. 

Pedestrians,  91  per  cent  of  the  pedestrian  traffic. 
Vehicles,  93  per  cent  of  the  vehicular  traffic. 
Train  movements,  65  per  cent  of  the  train  movements. 
Switching,  72  per  cent  of  the  switching  movements. 

Pedestrian  traffic  is  largely  concentrated  in  a  few  hours,  e.g. : — 

Southbound,  6 — 7  a.m.,  188  pedestrians. 
Southbound,  7 — 8  a.m.,  319  pedestrians. 
Northbound,  4 — 5  p.m.,  103  pedestrians. 
Northbound,  5 — 6  p.m.,  322  pedestrians. 

That  is  to  say,  50  per  cent  of  the  pedestrian  traffic  is  to  be  found  in  four  hours. 

On  the  north  side  of  the  track,  that  is  to  say,  on  the  southbound  movement,  there 
are  between  6  a.m.  and  10  p.m.,  961  pedestrian  movements  and  480  vehicular  move- 
ments. These  represent  respectively  95  per  cent  and  98  per  cent  of  the  respective 
pedestrian  and  vehicular  movements  southbound. 

The  location  has  been  studied  from  the  standpoint  of  gate  installation,  but  the 
number  of  tracks  involved  and  the  number  and  nature  of  the  movements  render  such 
a  method  of  protection  not  feasible. 

On  the  northbound  movement,  the  existing  protection  is  reasonably  adequate  to 
take  care  of  the  situation.  On  the  southbound  movement  there  should  be  protection 
by  watchmen  from  6  a.m.  until  10  p.m.  Whether  two  men  should  be  appointed,  thus 
involving  payment  for  two  eight-hour  days,  or  whether  the  work  can  be  handled  by 
employing  one  man  who  can  be  paid  on  the  excess  time  basis  for  the  period  over  eight 
hours,  is  a  matter  to  be  worked  out  between  the  parties. 

The  cost  of  this  protection  should  be  evenly  divided  between  the  railway  and  the 
city.  This  will  mean  that  of  the  total  cost  of  protection  by  watchmen  on  both  sides 
of  the  crossing  the  city  would  bear  35  per  cent. 

As  the  matter  has  been  handled  somewhat  informally  so  far  as  the  city  is  concerned, 
there  being  no  submission  from  the  Legal  Department  of  the  city  before  the  Board, 
the  parties  should  be  asked  to  show  cause  why  the  disposition  above  recommended 
should  not  be  made. 

March  22,  1920. 

The  Chief  Commissioner  and  Commissioner  Boyce  concurred. 
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Application  of  tine  Toronto\  Hamilton  &  Buffalo  Rallwai/  Company,  under  section  51, 
for  an  order  amending  Order  No.  1777 Jf,  dated  October  15,  1912,  by  directing  the 
Municipality  of  the  Township  of  Barton  to  bear  the  cost  of  all  maintenance  of 
the  crossing  of  Rosedale  avenue  over  the  railway  of  the  applicant  company  in 
^    lot  2,  concession  .If,  town^ship  of  Barton,  Out. 

File  20672. 

JUDGMENT. 

!McLe.\n,  Assistant  Chief  CoiiMissioxEK : 

Under  date  of  October  15,  1912,  and  after  hearing  Order  17774  issued  authorizing 
the  municipality  ol  the  township  of  Barton  and  the  Hamilton  City  and  Suburban 
Homes,  Limited,  to  construct,  at  grade,  Rosedale  avenue  across  the  main  line  of  the 
Toronto,  Hamilton  &  Buffalo  Railway  Company.  The  order  recites  that  the  construc- 
tion was  to  be  at  the  expense  of  the  municipality. 

Under  date  of  December  16,  1919,  the  Toronto,  Hamilton  &  Buffalo  Railway  Com- 
pany made  application  for  an  order  amending  Order  No.  17774  by  way  of  providing 
that  the  cost  of  maintenance  of  the  crossing  at  Rosedale  avenue  should  be  placed  on 
the  township  of  Barton.  It  was  pointed  out  that  the  Order  in  question  contained  no 
provision  for  maintenance,  and  that  this  point  had  arisen  in  connection  with  some 
repairs  which  had  been  made  at  the  crossing  by  the  railway  company,  it  being  stated 
that  the  position  was  taken  by  the  municipality  that  since  the  Order  contained  no  pro- 
vision for  maintenance  it  was  not  obligated  to  pay  same. 

The  matter  has  been  conducted  by  correspondence.  It  was  represented  by  the 
solicitors  for  the  municipality  that  the  township  authorities  were  of  the  opinion  that 
they  had  not  been  represented  at  the  time  the  order  was  obtained,  and  therefore  th©y 
did  not  see  why  they  should  be  called  upon  to  do  anything  in  connection  with  the 
matter. 

The  following  letter  was  written  to  the  solicitor  of  the  township  under  date  of 
January  9,  1920:— 

"In  answer  to  your  letter  of  the  7th  instant,  I  am  directed  to  say  that 
according  to  the  notes  of  proceedings  before  the  Board,  volume  160,  page  9302, 
on  September  30,  1912,  Mr.  Stephens  stated  at  page  9362  that  he  appeared  for 
the  Township  Council  and  the  owners  of  the  adjacent  lands.  At  page  9363  he 
stated  that  the  township  was  a  party  to  the  application;  that  it  was  making 
the  application  and  the  owners  of  the  adjacent  lands  were  joining  in;  that  the 
necessary  by-law  had  been  passed  and  plan  registered;  and  that  Rosedale  avenue 
had  been  graded  to  the  track  on  both  sides. 

"  The  application  filed  with  the  Board,  dated  Hamilton,  23rd  September, 
1912,  recites  that  the  municipality  of  the  township  of  Barton  and  the  Hamilton 
City  and  Suburban  Homes,  Limited,  were  making  application  for  an  order, 
under  section  237  of  the  Railway  Act,  for  authority  to  construct  at  grade  Rose- 
dale avenue  across  the  main  line  of  the  Toronto,  Hamilton  &  Buffalo  Railway. 
By  clause  5  of  the  application,  it  was  stated  that  the  Hamilton  City  and  Subur- 
ban Homes,  Limited,  had  agreed  upon  the  order  being  made  for  the  crossing 
of  Rosedale  avenue,  and  that  it  would  grade  and  construct  the  crossing  at  its 
own  expense.    I  enclose  herewith  a  copy  of  the  application. 

"  Apparently  the  matter  was  one  of  agreement  between  the  municipality 
and  the  Hamilton  City  and  Suburban  Homes,  Limited,  the  latter  having  no 
standing  to  make  an  application  for  the  opening  up  of  a  crossing  over  the  right 
f)f  way.  The  judgment  of  the  Chief  Commissioner  stated,  inter  alia,  after 
reciting  the  application  that  'Everything  is  at  your  expense'." 

The  matter  has  been  standing  for  further  submission  on  behalf  of  the  township 
after  consideration  of  the  above  letter. 
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The  Board  was  advised  under  date  of  February  27,  that  the  township  of  Barton 
had  paid  for  the  repairs  to  which  reference  has  already  been  made.  The  letter  of  the 
Toronto,  Hamilton  &  Buffalo  Railway  Company  giving  this  notification  stated  that  the 
solicitors  for  the  municipality  had  been  advised  that  the  railway  was  still  desirous 
of  having  an  amendment  made  in  the  order  above  referred  to. 

The  Board  is  now  informed  by  the  solicitors  for  the  municipality  that  it  is  agree- 
able to  them  to  have  the  matter  dealt  with  on  the  material  before  the  Board. 

The  crossing  in  question  is  junior.  The  ordinary  rule  of  the  Board  is  that  where 
a  crossing  is  so  constructed  the  cost  of  construction  and  maintenance  shall  be  upon  the 
inunicipality ;  and  there  is  nothing  developed  in  connection  with  the  present  case 
which  would  justify  a  variation  from  the  ordinary  rule.  The  amendment  of  the  Order, 
as  requested,  should  be  granted. 

March  23,  1920. 

The  Chief  Commissioner  and  Commissioner  Goodeve  concurred. 


Jurisdiction  of  tlie  Board  in  the  matter  of  Express  trajfic. 

File  No.  3O081 

INFORMAL  RULING  OF  THE  BOARD. 

The  powers  of  the  Board  in  regard  to  express  business  are  set  out  in  sections 
360-366,  inclusive.  The  jurisdiction  is  concerned  with  tolls.  The  group  of  sectioTis 
360-363  is  concerned  with  the  formalities  as  to  preparation,  filing,  etc.,  of  tariffs. 
Section  365  requires  that  contracts,  conditions,  etc.,  limiting  the  liability  of  the 
express  companies  are  to  be  approved'  by  the  Board.  Sub-section  2  (Z>)  of  the  same 
section  provides  that  the  Board  may  prescribe  the  terms  and  conditions  under  which 
goods  may  be  collected,  received,  cared  for  or  ba-ndled."  This  is  a  power  in  regard 
to  the  liability,  not  in  regard  to  requiring  the  establishment  of  facilities.  See  in 
this  connection  Canadian  and  Dominion  Express  Oios.  vs.  Commercial  Acetylene  Co., 
9  Can.  By.  Cas.,  112,  at  p.  171^.  The  only  other  section  in  the  group  referred  to, 
section  366,  is  conceded  with  returns  by  companies  charging  express  tolls. 

Section  364  gives  the  Board  power  to  define  carriage  by  express.  This  was 
formerly  section  352  of  The  Railwaj'  Act  and  it  was  decided  in  Canadian  and 
Dominion  Express  Cos.  vs.  Commercial  Acetylene  Co.  {May  20,  1909),  9  Can.  By. 
Cas.,  172,  that  express  companies  were  at  liberty  to  exercise  their  own  discretion  in 
refusing  to  carry  by  express  any  particular  commodity. 

Section  364  of  the  present  Act  differs  from  Section  352  of  the  former  Act  by  the 
addition  of  the  words  "  and  may  order  that  all  such  goods  as  the  Board  may  think 
proper  shall  be  carried  by  express."  The  effect  of  this  is  to  remove  the  discretion 
which  the  express  companies  formerly  had.  The  express  company  may  not  discrimi- 
nate between  goods  as  to  carriage,  but  this  does  not  give  power  to  direct  the  instal- 
lation of  facilities  at  stations.  It  may  further  be  noted  that  in  the  group  of  sections 
already  referred  to  there  is  no  section  which  gives  the  Board  power  to  direct  that 
facilities  shall  be  afforded. 

Subject  to  the  change  in  section  364  as  'above  referred  to,  the  group  of  sections 
covering  express  business  are,  with  minor  exceptions  as  to  amendments,  the  same 
as  in  the  first  Express  Judgment  given. 

In  that  judgment,  the  following  position  was  laid  down: — 

'*  No  applications  have  ever  been  made  to  the  Board  to  require  railway 
companies  in  Canada  to  furnish  either  an  express  service  or  any  facilities 
connected  with  such  a  service.  All  applications  have  been  made  against  the 
express  companies.    It  is  apparent  that  as  the  Act  now  stands,  orders  for 
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improved  facilities  for  handliiig"  the  express  traffic  can  only  be  made  against 
the  railway  company.  By  improved  facilities  is  meant  car  service,  shelters, 
and  the  like;  and  if  express  compa-nies  do  not  provide  for  these  matters  with 
the  railway  companies  over  whose  lines  they  operate,  and  remove  all  proper 
causes  of  complaint,  then  it  will  he  the  duty  of  the  Board  to  deal  directly 
with  the  railway  companies  as  to  these  matters,  and  complaints  froni  the 
public  must  be  made  against  them." 

In  the  matter  of  Express  Companies,  etc.,  pp.  Jf9-50. 

At  a  later  date,  the  Board  had  before  it  an  application  of  the  village  of  Cumber- 
land, Ont.,  for  the  Teinstatement  of  the  express  service  which  had  for  some  time 
been  rendered  by  the  Canadian  Northern  and  then  taken  out.  In  reply  the  Board 
stated  on  July  14,  1911  (Board's  file  4214.175)  :— 

"Dear  Sir, — Referring  to  the  above  matter,  I  am  directed  to  i-nform  you 
that  the  jurisdiction  of  the  Board  in  the  matter  of  express  service  is  much 
more  limited  than  it  is  in  the  matter  of  freight  and  passenger  rates;  that 
under  the  Act  the  Board  has  no  jurisdiction  to  compel  the  Canadian  Northern 
Express  Co.  to  reinstall  the  express  service  which  the  Board  has  been  advieed 
is  withdrawn  between  Hawkesbury  and  Ottawa.  I  am  further  directed  to 
state  that  if  the  freight  department  of  the  railway  refuses  to  give  proper 
facilities  for  the  handling  of  traffic,  complaint  as  to  this  should  be  put  in 
form  and  submitted  to  the  Board,  when  the  matter  will  be  taken  up  with  the 
railway  company." 

In  dealing  with  an  application  of  the  town  of  Sudbury  for  a  direction  that  the 
Dominion  Express  Company  should  establish  an  up-town  office  to  receive  and  deliver 
express  parcels  (Board's  file  4214.141),  it  was  pointed  out  that  a  direction,  if  any, 
as  to  the  installation  of  an  up-town  express  office  must  be  a  direction  to  the  railway, 
not  to  the  express  company. 

A  similar  ruling  in  regard  to  the  same  point  is  to  be  found  in  connectioTi  with  a 
complaint  from  the  town  of  Pincher  Creek,  complaining  inter  alia,  against  the 
closing  of  the  up-town  office  of  the  Dominion  Express  Company  (Board's  file 
4205.166). 

In  summary  form,  the  Board's  jurisdiction  is  as  to  tolls  and  contracts,  etc., 
limiting  liability,  with  the  additional  power,  conferred  by  section  364  amended  as 
already  noted,  of  saying  what  may  be  carried  by  express.  The  Board  is  given  no 
power  to  direct  an  express  company  qua  express  company  to  install  facilities  or  to 
arrange  that  specific  services  shall  be  given  at  specific  stations.  It  follows  from  this 
that  so  far  as  jurisdiction  is  concerned,  the  Board  has  no  power  to  direct  an  express 
company  to  reinstate  at  a  station  or  stations  express  facilities  which  it  has  removed, 
nor  has  the  Board  power,  as  a  matter  of  jurisdiction,  in  the  first  instance  to  direct 
the  installation  of  facilities  at  a  station  or  stations. 

Its  jurisdiction  over  telegraph,  telephone  and  express  companies  is  essentially  a 
rate  jurisdiction,  and  much  more  limited  than  in  the  case  of  Railways. 


Ottawa,  :March  24,  1920. 


Re  payment  of  usages  of  inspectors  employed  hy  railway  companies  in  watching  the 
work  while  water  pipes  and  sewers  are  being  installed  under  i^ailway  trades.  h 

KULING. 

"File  9473-21. 

McLean,  Assistant  Chief  Oommissioner 

What  is  involved  is  an  account  rendered  against  the  city  of  Belleville  by  the 
Canadian  National  Railways  for  the  wages  of  a  watchman  watching  the  track  while 
water  pipes  and  sewers  were  being  installed  under  the  tracks  of  the  railway  in  ques- 
tion. The  charges  as  submitted  amount  to  $26.18.  The  i)osition  of  the  municipality 
is  that  it  does  not  desire  to  evade  the  payment  if  it  is  properly  made,  but  it  also 
desires  to  understand  whether  such  charge  is  legal. 

The  streets  on  which  the  work  in  question  was  carried'  out,  viz.,  Mary  and 
Pinnacle,  are  both  senior  to  the  railway.  • 

In  a  ruling  on  Xovember  18,  1908,  which  will  be  found  on  file  9473,  Part  I, 
attached,  the  late  Chief  Commissioner  Mabee  ruled : — 

"  I  think  Mr.  Mountain's  objection  is  well  taken.  Where  a  municipality 
is  applying  to  lay  a  main  under  railway  tracks  upon  the  street  it  should  not 
pay  the  cost  of  an  inspector  for  the  railway  company,  nor  should  it  be  liable 
for  anything  except  the  negligence  of  its  employees.  Different  considerations 
arise  where  a  private  corporation  applies  to  lay  a  main  under  the  tracks  upon 
the  street,  or  where  either  the  latter  or  a  municipal  corporation  applies  to  lay 
a  main  under  tracks  where  the  railway  company  owns  the  right  of  way." 

I  am  of  the  opinion  that  in  the  present  instance  the  applicant  should  be  advised 
that  since  the  work  is  being  carried  out  on  the  highway,  which  is  senior  to  the  rail- 
way, notwithstanding  the  expense  of  the  watchman  being  in  the  public  interest  in 
connection  with  the  work,  at  the  same  time  the  city  in  carrying  on  this  work  and  in 
exercising  the  rights  attaching  to  its  ownership  of  the  highway  should  not  be  sub- 
jected to  the  expense  of  the  watchman,  but  that  said  expense  should  be  borne  by  the 
railway  company  whose  right  is  junior. 

The  Chief  Commissioner:    I  concur,  and  the  secretary  should  write  accordingly. 

March  24,  1920. 


Application  of  the  Corporation  of  the  City  of  Hamiton,  Ontario,  for  an  Order  direct- 
ing the  Toronto,  Hamilton  &  Buffalo  Rbilway  Compmiy  to  complete  without 
delay  'the  new  highway  bridge  at  King  street,  Humilton,  Ontario,  at  the  inter- 
section of  King  street,  and  the  Toronto  branch  of  the  Toronta,  Hami.\ton  & 
Buffalo  Railway  Company. 

File  Xo.  24499. 

JUDOMEXT. 

Chief  Commissioner: 

This  case  was  first  heard  at  Hamilton  on  the  10th  of  December,  1914,  and  was 
an  application  on  behalf  of  the  corporation  of  the  city  of  Hamilton,  in  the  province 
of  Ontario,  for  an  order  directing  the  Toronto,  Hamilton  &  Buffalo  Railway  Com- 
pany and  the  Canadian  Pacific  Raihvay  Company  to  construct  a  new  highway  bridge 
carrying  the  line  of  King  street,  in  the  said  city  of  Hamilton,  over  the  tracks  of  the 
Toronto,  Hamilton  &  Buffalo  Railway  at  the  intersection  of  King  street  and  the 
Toronto  branch  of  the  Toronto,  Hamilton  &  Buffalo  Railway  Company. 
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The  real  question  at  issue  was  whether  the  Toronto,  Hamilton  &  Buffalo  Com- 
pany should  be  compelled  to  construct  a  bridge  in  the  place  of  the  present  one,  which 
is  admitted'  by  all  parties  to  be  in  an  unsafe  condition,  up  to  the  standard  of  the 
brid^-e  when  constructed  in  1897  or  1898,  or  whether  the  company  should  be  com- 
pelled to  construct  a  new  bridge  of  an  entirely  different  character  capable  of  taking' 
care  of  traffic  much  heavier  than  existed  when  the  bridge  was  constructed  and  also 
sufficiently  wide  to  take  care  of  the  ordinary  foot  and  vehicular  traffic  and  street  rail- 
way lines  as  well. 

Judgment  was  delivered  on  the  13th  day  of  December,  1915,  by  Sir  Henry 
Drayton,  then  Chief  Commissioner,  in  which  he  h'eld  that  the  railway  company  could 
be  called  upon  to  construct  a  bridge  of  a  different  character  from  that  originally  con- 
structed and  ordered  that  70  per  cent  of  the  cost  thereof  should  be  borne  by  the 
Toronto,  Hamilton  &  Buffalo  Bailway  Company  and  30  per  cent  by  the  municipality. 

Shortly  after  the  above  judgment  was  rendered,  the  case  of  Sharpness  New 
Docks,  etc.,  v.  The  Attorney-General  et  ah,  A.C.  1915,  page  654,  was  decided  by  the 
House  of  TvOrds,  in  which  they  held  that  the  company,  in  this  case  a  canal  company, 
could  lefially  be  called  upon  to  replace  their  bridge  only  with  such  a  bridge  as  had 
been  originally  ordered  in  1812,  but  this  case  was  decided  largely  upon  the  principle 
that,  as  the  bridge  was  built  under  the  authority  of  a  special  statute  in  which  the 
following  words  appear — 

•*  and  all  such  .  .  .  bridges  .  .  .  shall,  from  time  to  time,  be  supported, 
maintained,  and  kept  in  sufficient  repair,  by  the  said  company  of  proprietors  " — 

the  company  had  discharged  its  liability  when  built  up  to  the  requirements  and  had 
passed  the  inspection  of  the  commissioners  appointed  to  look  after  it,  and  that  all 
they  could  be  called  upon  to  do  in  the  future  was  to  support,  maintain,  and  keep  in 
sufficient  repair  the  bridge  which  they  had  been  ordered  to  construct. 

In  1916  the  same  court  rendered  another  judgment  in  the  case  of  the  Attorn ey- 
Ge:ieral  v.  the  Great  Xorthern  Railway  Company,  ^  A.C.  1916,  page  356,  which 
referred  to  the  construction  of  a  railway  bridge  over  the  Great  Northern  railway 
by  which  the  highway  leading  from  HornBey  Koad  to  Crouch  End  was  carried  over 
the  Great  Northern  railway,  and  the  question  was  squarely  raised  whether,  under 
section  46  of  the  Railways  Clauses  Consolidation  Act,  1845,  the  railway  company 
was  liable  merely  to  maintain  the  bridge  in  the  same  condition  as  to  strength  in 
relation  to  traffic  as  it  was  when  completed  or  whether  they  were  liable  to  improve 
or  strengthen  the  bridge  so  as  to  render  it  sufficient  to  bear  the  ordinary  traffic  which 
might  reasonably  be  expected  to  pass  over  the  bridge  according  to  present  day 
standards. 

The  House  of  Lords,  by  all  the  judges  who  took  part  in  the  decision  excepting 
Lord  Haldane,  held  the  former  principle  to  apply  and  that  the  railway  company 
could  only  be  called  upon  to  maintain  the  bridge  in  the  same  condition  as  to  strength 
in  relation  to  traffic  as  it  was  when  completed,  and  the  Toronto,  Hamilton  and  Buf- 
falo and  Canadian  Pacific  Railway  Companies  upon  the  strength  of  these  decisions 
applied  to  this  Board  for  a  rehearing  and  reversal  of  the  former  order  of  the  Board, 
No.  24614,  and  contended  that  they  should  only  be  called  upon  either  to  rebuild  the 
bridge  up  to  the  standard  of  the  present  one  or  contribute  that  amount  of  money  to 
a  superior  bridge  which  would  at  the  present  time  construct  a  bridge  up  to  the  pre- 
sent standard,  and  the  city  of  Hamilton  applied  to  be  relieved  of  their  contribution 
of  30  y>er  cent  as  provided  for  in  the  order  of  this  Board  above  referred  to. 

This  bridcre  was  constructed  by  the  railway  company  under  the  authority  of  an 
order  of  the  Railway  Committee  of  the  Privy  Council  in  1896,  and,  according  to  the 
evidence  obtainable,  was  constructed  entirely  in  accordance  with  the  said  order. 
There  was  considerable  evidence  and  argument  when  the  case  was  originally  heard 
in  1914,  and  also  when  heard  by  this  Board  again  on  the  29th  of  October  last  at 
Hamilton,  with  a  view  to  showing  that  the  railway  company  had  agreed  that,  should 
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in  the  future  it  become  necessary  to  enlarge  it  or  build  another  bridge  to  take 
care  of  the  increased  traffic,  if  such  should  occur,  and  also  to  provide  for  street 
railway  track  over  the  same,  it  would  bear  the  expense  thereof,  but  Sir  Henry 
Drayton  was  not  convinced  at  the  former  arguments,  aTid  I  certainly  was  not 
convinced'  when  heard  by  me,  that  a  ease  of  consent  had  been  made  out  on  the 
part  of  the  railway  company  but  as  this  was  thoroughly  discussed  and  decided 
by  the  late  Chief  Commissioner,  it  is  not  my  intention  to  go  into  any  of  the  evidence 
or  reasons  for  my  opinion  excepting  to  state  that  I  entirely .  agree  with  the  findings 
of  the  late  Chief  Commissioner  therein,  and,  therefore,  I  approach  this  case  from 
the  standpoint  of  a  bridge  having-  been  constructed  by  the  railway  company  entirely 
according  to  the  specifications  and  directions  of  the  Railway  Committee  of  the  Privy 
Council,  the  body  then  having  jurisdiction  over  these  matters,  and,  now  that  a  new 
bridge  must  be  constructed  and  new  conditions  having  arisen,  whether,  in  view  of 
the  decisions  hereinbefore  referred  to  and  of  the  Railway  Act  of  Canada  a  chanige 
should  be  made  in  the  existing  order  of  this  Board. 

I  must  admit  at  the  outset  that  the  authority  under  which  the  case  of  the 
Attorney-General  v.  Great  Xorthern  Railway  Company  was  decided  by  the  House 
of  Lords  and  section  264  of  the  Railway  Act,  under  which  we  are  working,  while 
somewhat  dissimilar  in  phraseology  are  practically  the  same  in  substance.  Section 
46  of  the  Railways  Clauses  Consolidation  Act,  in  so  far  as  it  pertains  to  this  particular 
subject,  is  as  follows: — 

"  If  the  line  of  railway  cross  any  turnpike  road  or  public  highway,  then 
(except  where  otherwise  provided  by  the  special  Act)  either  such  road  shall 
be  carried  over  the  railway,  or  the  railway  shall  be  carried  over  such  road, 
by  means  of  a  bridge,  of  the  heig-ht  and  width  and  with  the  ascent  or  descent 
by  this  or  th6  special  Act  in  that  behalf  provided;  and  such  bridge,  with  the 
immediate  approaches,  and  all  other  necessary  works  connected  therewith, 
shall  be  executed  and  at  all  times  thereafter  maintained  at  the  expense  of  the 
company  " — 

and  section  264  of  the  Railway  Act,  1919,  is  as  follows : — 

264.  Every  structure  by  which  any  railway  is  carried  over  or  under  any 
highway  or  by  which  any  highway  is  carried  over  or  under  any  railway,  shall 
be  so  constructed,  and,  at  all  times,  be  so  maintained,  as  to  afford  safe  and 
adequate  facilities  for  all  traffic  passing  over,  under  or  through  such  struc- 
ture 

and,  if  section  264  were  the  only  section  of  our  Railway  Act  bearing  upon  this  par- 
ticular question,  while  I  realize  that  we  are  not  legally  bound  by  the  decision  of  such 
an  eminent  court  as  the  House  of  Lords,  yet  I  would  very  seriously  hesitate  in  arriving 
at  a  decision  in  opposition  thereto,  but  section  39  of  the  Railway  Act,  and  I  can  find 
no  such  section  in  the  railway  law  of  England,  is  as  follows : — 

"  39.  (1)  When  the  Board,  in  the  exercise  of  any  power  vested  in  it,  in 
and  by  any  order  directs  or  permits  any  structure  appliances,  equipment,  works, 
renewals,  or  repairs  to  be  provided,  constructed,  reconstructed,  altered,  installed, 
operated,  used  or  maintained,  it  may.  except  as  otherwise  expressly  provided, 
order  by  what  company  municipality  or  person  interested  or  affected  by  such 
order,  as  the  case  may  be,  and  when  or  within  what  time  and  upon  what  terms 
and  conditions  as  to  the  payment  of  compensation  or  otherwise,  and  under  what 
supervision,  the  same  shall  be  provided,  constructed,  reconstructed,  altered, 
installed^  operated,  used  and  maintained. 

"  (2)  The  Board  may,  except  as  otherwise  expressly  provided,  order  by 
whom,  in  what  proportion,  and  when,  the  cost  and  expenses  of  providing,  con- 
structing, reconstructing,  altering,  installing  and  executing  such  structures, 
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equipment,  works,  renewals,  or  repairs,  or  of  the  supervision,  if  any,  or  of  the 
continued  operation,  use  or  maintenance  thereof,  or  of  otherwise  complying 
with  such  order,  shall  be  paid." 

This  section  expressly  places  in  this  Board,  regardless  of  all  other  considerations, 
the  power  to  order  by  what  company,  municipality,  or  person  interested,  within  what 
time,  and  upon  what  terms  and  conditions  any  work  shall  be  constructed,  recon- 
structed, altered,  installed,  operated,  used,  and  maintained,  and  it  may  also,  except  as 
otherwise  expressly  provided,  order  by  whom,  in  what  proportion,  and  when  the  cost 
and  expenses  of  providing,  constructing,  altering,  etc.,  shall  be  paid. 

By  section  458  of  the  Railway  Act,  1919,  all  regulations  and  orders  made  by  the 
Railway  Committee  of  the  Privy  Council,  under  the  provisions  of  the  Railway  Act, 
1888,  which  was  in  force  when  the  order  was  made  in  1896  hereinbefore  referred  to, 
which  were  in  force  on  the  1st  day  of  February,  1904,  shall  continue  in  force  until 
repealed,  rescinded,  changed,  or  varied  under  the  provisions  of  this  Act,  and  by  sub- 
section (2)  the  Board  has  the  like  powers  to  repeal,  rescind,  change,  or  vary  such  regu- 
lations and  orders  as  in  the  case  of  regulations  or  orders  which  the  Board  may  make 
under  this  Act.  Therefore,  this  Board  has  the  same  powers  over  work  constructed 
under  the  order  of  the  Railway  Committee  of  the  Privy  Council  before  the  creation 
of  the  Board  as  it  now  has  as  a  Board  under  the  Railway  Act,  and  I  therefore  take  it 
that,  notwithstanding  that  the  bridge  in  question  was  built  under  the  provisions  of  an 
Order  in  Council,  this  Board  has  full  power  to  deal  with  it,  the  same  as  if  it  had  been 
constructed  under  an  order  of  this  Board. 

The  conditions  in  Canada  are  very  different  from  what  they  are  in  England.  The 
latter  country  is  one  of  short  distances  and  great  density  of  population,  whereas  in 
Canada  it  is  one  of  great  distances  and  sparse  population,  and,  while  it  may  be  per- 
fectly logical  and  reasonable  to  order  that  a  large  proportion  of  the  cost  of  recon- 
fctructing  a  bridge  in  England  should  be  borne  by  the  municipality  it  might  be  entirely 
unfair  and  unreasonable  to  make  suCh  an  order  in  Canada,  and,  therefore,  I  think 
this  Board  must,  under  the  provisions  of  section  39,  take  into  consideration  all  the 
conditions  existing  in  each  individual  place  when  called  upon  to  exercise  the  powers 
in  it  vested. 

In  the  case  of  the  King  Street  crossing  now  under  consideration,  before  the  rail- 
way was  constructed,  the  municipality  had  a  highway,  I  believe  macadamized,  upon  a 
foundation  which  was  quite  sufficient  to  carry  any  traffic  then  existing  and  any  other 
traffic  however  great  or  heavy  that  might  Avish  to  pass  along  the  same  for  all  time 
to  come.  By  an  order  of  the  proper  authorities,  and  quite  properly,  the  railway  com- 
pany was  authorized  to  sever  this  highway  for  the  purpose  of  constructing  a  railway 
and  was  ordered  to  construct,  in  the  place  of  the  highway  thus  severed,  a  bridge  which 
no  doubt  was  entirely  capable  of  carrying  all  the  traffic  of  that  portion  of  Canada  as  it 
existed  at  that  date. 

In  my  judgment,  as  a  general  principle,  when  a  railway  company  excavates  and 
cuts  away  a  portion  of  a  highway,  they  should  be  compelled  to  replace  that  highway 
by  a  substructure  capable  of  carrying  everything  which  the  earth  itself  as  it  then 
existed  would  carry,  but  I  do  not  think  they  should  be  held  responsible  for  placing  a 
covering  or  surfacing  on  the  substructure  thus  provided  of  any  different  construction 
or  durability  than  that  which  they  found  when  the  road  was  severed,  and,  having  pro- 
vided such  a  structure  with  siich  a  covering,  I  then  think  the  burden  should  be  on 
the  municipality  to  pave  it  or  cover  it  with  any  material  which,  in  their  judgment, 
might  be  necessary  to  take  care  of  the  traffic  in  that  particular  locality.  'No  person 
with  any  knowledge  of  conditions  in  the  city  of  Hamilton  to-day  can  deny  that  a 
bridge  of  the  size,  structure,  and  dimensions  of  the  present  bridge  would  not  be  suffi- 
cient to  carry  the  traffic  of  that  city  to-day,  and,  as  the  railway  company  was  allowed 
to  take  away  from  them  their  street,  I  think  it  should'  be  replaced  by  another  measur- 
ing up  to  the  standard  which  I  have  just  described. 
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In  arriving  at  this  decision,  I  am  actuated  purely  by  the  conditions  in  Hamilton 
as  I  find  them  from  evidence  and  personal  investigation,  but  the  principle  which  I 
have  herein  .enunciated,  while  applying  generally,  is  intended  only  in  the  present 
instance  to  apply  to  the  bridge  under  discussion.  Parliament  has  recognized  this 
principle  because  it  has  provided  by  section  260  of  the  Railway  Act  that, — 

"  260.  In  any  case  where  a  railway  is  constructed  after  the  nineteenth  day 
of  May,  one  thousand  nine  hundred  and  nine,  the  company  shall,  at  its  own 
cost  and  expense  (unless  and  except  as  otherwise  provided  by  agreement, 
approved  of  by  the  Board,  between  the  company  and  a  municipal  or  other  cori>ora- 
tion  or  person),  provide,  subject  to  the  order  of  the  Board,  all  protection,  safety 
and  convenience  for  the  public  in  respect  of  any  crossing  of  a  highway  by  the 
railway." 

and,  while  this  provision  did  not  exist  in  1896,  when  the  authority  was  given  for  the 
construction  of  the  King  Street  bridge,  yet  I  feel  I  would  not  be  carrying  out  the 
spirit  of  the  law  were  I  to  decide  other  than  according  to  the  principle  just  quoted. 

I,  therefore,  leel  that  this  Board  should  not  interfere  with  the  decision  of  the 
ex-Chief  Commissioner,  who  evidently  took  into  consideration  all  the  conditions  as 
he  found  them  and  also  the  powers  vested  in  this  Board  by  section  39  and  the  prin- 
ciple enunciated  by  sectio-n  260  and  apportioned  the  cost  as  he  did  in  his  order,  and, 
therefore,  both  the  application  of  the  railway  companies  and  the  municipality  should 
be  dismissed  and  the  order  of  this  Board  No.  24614  should  stand. 

Ottawa,  March  26,  1920. 

The  Assistant  Chief  Commissioner  and  Commissioner  Boyce  concurred. 


Re  Comrautation  Rates  Cases. 

Files  29984.3;  299S4.5-29984.T;  29984.8;  29984.10;  29984.2;  29984.1;  29984.6; 

20'984.9;  and  29984.4. 

JUDGMENT. 

Commissioner  Boyce  : 

The  following  tariffs  proposing  substantial  increases  in  rates  for  commutation 
fares  were  filed,  effective  1st  March,  and  by  Order  Xo.  29407,  dated  27th  February 
last,  were  ordered  to  be  suspended  pending  a  hearing  by  the  Board,  namely : — 

(1)  Canadian  Pacific  Railway  Company's  Tariffs,  C.R.C.  Xos.  139,  140  and  145; 

(2)  Grand  Trunk  Railway  Company's  Tariff,  C.R.C.  Xo.  E-2822; 

(3)  Canadian  Northern  Railway  Company's  Tariffs,  C.R.C.  No.  W-90  and  No. 
E-114; 

(4)  Toronto,  Hamilton  and  Buffalo  Railway  Company's  Tariffs,  C.R.C.  Nos.  1279, 
12-81,  and  1284 ; 

(5)  '  New  York  Central  Railway  Company's  Supplement  No.  4  to  Tariff  C.R.C. 

No.  9; 

(6)  Central  Vermont  Railway  Company's  Supplement  No.  1  to  Tariff  C.R.C. 
No.  525. 

The  Board  heard  complaints  with  reference  to,  or  affecting,  the  said  tariffs,  and 
w)ith  reference  to  commutation  rate«  generally,  at  Montreal,  February  24  and  March 
_  9 ;  at  Toronto,  March  5 ;  and  at  Ottawa,  March  16.     The  complaints  were  either 
against  the  proposed  increases  in  commutation  fares,  or  applications  to  the  discre- 
tionary power  of  the  Board,  under  section  345,  subsection  2,  of  the  Railway  Act,  for 
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the  granting  of  commutation  fares,  or  extensions  to  present  schedules.  The  whole 
question  of  comutation  fares  in  existence  and  as  proposed  by  the  new  schedules  to 
all  the  railways  mentioned  was  fully  discussed  at  the  meetings  referred  to,  as  well 
as  the  requests  for  the  extension  of  commutation  territory.  The  complaints  may 
be  classihed  as  follows: — 

MONTREAL. 

(1)  Complaint  of  residents  of  the  town  of  Lasalle,  P.Q.,  against  Canadian  Pacific 
Railway  tariffs  (file  29984.7). 

(2)  Complaint  of  citizens  of  Lachine,  P.Q.,  against  Grand  Trunlv  Railway  tariffs 
(file  29984.8). 

(3)  Complaint  of  A.  J.  Catte,  of  Dorval,  P.Q.,  against  proposed  increase  in  coki- 
mutation  fares  as  applying  to  scholars'  rates  between  Dixie,  or  Dorval,  and 
Lachine  and  Montreal  West;  Canadian  Pacific  Railway  tariffs  (file  29984.10). 

(4)  Complaint  of  the  residents  of  Laval  des  Rapides,  P.Q.,  against  Canadian 
Pacific  Railway  tariffs  (file  29984.3). 

(5)  Complaint  of  E.  X.  Brown,  of  Montreal,  P.Q.,  against  increase  shown  in  new 
tariffs  (file  29984.5). 

TORONTO. 

(1)  Complaint  from  the  residents  of  Oakville  (file  29984.2). 

(2)  Complaint  from  the  town  of  Weston,  Ont.  (file  29984.6). 

(3)  Complaint  from  the  corporation  of  the  city  of  Toronto  (file  29984.1). 

(4)  Complaint  from  the  residents  of  Bridgeburg,  Ont.,  and  vicinity  (file 
29984.9)  — 

against  the  increased  commutation  fares  proposed. 

Applications  for  commutation  fares,  or  extensions  to  present  schedules,  were 
made — 

(a)  By  the  corporation  of  the  city  of  Toronto  (file  19631). 
(h)  By  the  town  of  Brampton  (file  3378). 

(c)  By  the  Harris  Wood  Products  Company,  Limited,  Toronto,  to  grant  com- 
mutation fares  between  Streetsville  and  Toronto  (file  7287.20). 

(d)  By  the  town  of  Weston  (file  29984.6). 

(e)  By  the  municipal  council  of  Woodbridge,  for  commutation  rates  between 
Woodbridge  and  Toronto  (file  7287.10). 

(/)  By  Messrs.  W.  H.  Cross  and  A.  Newman,  of  Bolton,  Ont.,  for  commutation 
fares  between  Toronto  and  Bolton  (file  7287.11). 

And  an  application  from  the  town  of  Weston,  Ont.,  for  an  order  directing  an 
extension  of  time  for  the  use  of  55-trip  tickets,  from  thirty  days  to  six  months,  and 
directing  that  commutation  tickets  on  line  of  railway  shall  be  interchangeable  by  the 
Grand  Trunk  Railway  Company  and  the  Canadian  Pacific  Railway  Company  (file 
29984.6). 

OTTAWA. 

(1)  Complaint  of  the  Gatineau  Residents'  Association,  against  C.P.R.  Tariff 
(file  29984.4). 

The  questions,  therefore,  before  the  Board,  divide  themselves  into  the  following 
classes : — 

(1)  Complaints  against  proposed  schedules  of  increases; 

(2)  Applications  for  extension  of  commutation  fares  to  new  territory;  and, 

(3)  Limitation  of  number  of  tickets  and  intercha-nge  of  commutation  tickets 
between  railways  covering  the  same  territory. 
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For  the  purpose  of  convenient  disposition  (1)  and  (3)  might  well  -be  dealt  with 
together.  The  consideration  of  (2)  involves  other  questions  not  connected  with  the 
consideration  of  matters  of  rates. 

The  nature  of  the  complaints,  as  to  the  proposed  schedules  may  be  classified  as 
follows : — 

(a)  That  the  proposed  rates  are  excessive,  both  as  regards  55-trip  tickets,  10-trip 
tickets  and  school-children's  tickets. 

(Z>)  That  the  rates  are  unequal  and  ought  not  to  be  allowed  because,  ae  regards 
the  increases  sought  by  the  railway  company  to  be  imposed  upon  the  traffic,  the  burden 
of  increase  is  upon  the  commuter  travelling  within  the  nearer  radius,  from  the  city, 
where  the  greater  volume  of  traffic  moves,  and  bears  more  lightly  upon  those  travelling 
to  the  more  distant  p^oints  where  there  is  less  travel  and  where,  as  is  alleged,  the  bona 
fide  commuter  does  not  generally  reside. 

(c)  That  as  regards  the  55-trip  and  46-trip  (scholars)  tickets,  issued  under 
thirty-day  limit,  a  percentage  of  the  tickets  is  lost  each  month  by  being  unused,  and 
that  either  the  period  of  user  of  these  tickets  should  be  extended,  or  that  the  number 
of  tickets  should  be  decreased  with  a  decrease  in  the  price  for  the  set  of  tickets, 
respectively. 

{d)  General  complaints  as  to  train  service,  which  would  form  the  subject  of 
particular  investigation  in  each  case,  and  do  not  call  for  consideration  in  connection 
with  the  present  applications. 

Commutation  rates  have  been  in  existence,  upon  railways  in  Canada,  for  some 
thirty  years.  They  were  introduced  by  the  railways,  primarily,  to  stimulate  traffic 
between  centres  of  population  and  suburban  areas,  with  the  object  in  view  of  inducing, 
by  commuting  rates,  on  a  low^  scale,  people  resident  in  large  centres,  to  locate  withi-n 
easy  distance  outside  the  city,  and  use  the  railway  each  working  day  for  the  purpose  of 
going  to  and  from  their  business.  It  was  never  contemplated  by  the  railways  that 
this  traffic  could  be  placed  upon  a  profitable  basis;  i.e.,  that  the  direct  returns  w^ould 
be  a  source  of  profit,  but  it  was  expected  that  the  indirect  results  would  so  stimulate 
other  standard  passenger  traffic,  and  increase  freight  traffic  that  the  inauguration  of 
commuters'  rates  would  thereby,  indirectly,  if  not  directly,  be  a  source  of  profit  to 
the  railways.  The  railways  contend,  and  with  a  great  deal  of  reason,  that  their 
expectations  with  regard  to  the  res'ults  of  this  traffic,  have  not  been  realized,  because 
of  changed  conditions,  which  they  could  not,  or  did  not,  foresee.  There  being  no 
previous  experience  to  guide  the  railways  in  instituting  this  traffic,  other  than  what 
precedents  were  set  by  British  railways  and  some  American  railways,  it  is  not  surprising 
that  many  of  the  features  essential  to  its  success,  from  a  revenue  point  of  view,  were 
lost  sight  of  by  the  railways  in  the  institution  and  maintenance  of  the  traffic  arrange- 
ment during  the  period  it  has  been  in  force. 

Some  of  the  elements  that  have  militated  against  and  have  prevented -the  maturity 
of  the  plans  of  the  railway  are  presented  to  us.  The  original  intention  being  to 
endeavour  to  create  traffic  between  city  and  suburbs,  the  year  round,  in  sufficient 
volume  to  yield,  directly,  or  indirectly,  a  substantial  revenue  and  expansion  of 
business,  was  l-argely  frustrated  by  factors  incident  to  the  rapid  growth  and  develop- 
ment of  our  civilization.  The  increase  in  the  number  and  in  the  efficiency  of  electric 
car  lines,  urban  and  suburban,  brought  this  traffic  into  direct  competition,  in  many 
instances,  with  cheap  and  frequent  service  rendered  by  electric  railways;  the  rapid 
increase  of  apartment  houses  to  supply  the  needs  of  thickly  settled  centres  of  popu- 
lation is  a  factor  which  has  obtruded  itself  to  prevent,  or  restrict,  to  a  substantial 
extent,  at  least,  the  all-year-round  residence  outside  the  city.  The  convenience  of 
these  apartments  and  their  comparative  cheapness  has  grown  in  popularity  to  a  very 
substantial  extent  and  has  largely  contributed  to  restricting  a  class  of  suburban  traffic 
to,  at  most,  a  few  months  in  the  year.  During  the  last  decade  the  automobile  has 
been  a  factor  which  has  largely  interfered  with  the  success  of  commuters'  traffic. 
From  a  statement  furnished  by  the  railways  at  the  hearings,  in  Toronto,  it  appears 
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that  this  traffic  has  grown  during  the  last  decade,  in  the  proportions  following.  There 
were  registered,  in  Canada,  automobiles  as  follows: — 

1909   4,711 

1912   34,789 

1918   269,727 

1919   355,433 


Of  this  last  total  (1919),  124,234  cars  are  owned  in  cities,  231,199  are  owned  in 
towns,  villages,  and  townships,  and,  12,010  cars  are  owned  by  commercial  travellers. 
Assuming  the  population  of  Canada  to  number,  in  round  figures,  9,000,000,  this  means 
that  in  1919  there  v:a&  one  automobile  for  every  25 -35  persons  (men,  women  and' 
children)  or,  to  every  five  families  of  five  persons  each,  there  was  an  automobile.  This 
factor  of  independent,  rapid,  convenient,  and  pleasant  transit,  growing  in  popularity, 
year  by  year,  has  militated  against,  and  will  militate  more  against  the  efforts  of  the 
railways  to  meet  the  demands  for  extensions  of  areas  of  commuters'  traffic,  without 
exposing  themselves  to  more  serious  losses  than,  under  the  present  conditions,  with 
high  cost  of  material  and  w^ages  entering  into  every  branch  of  operating  service,  they 
are  able  to  bear. 

It  was  never  intended,  or  expected,  that  the  railways  could  profit  directly  from 
commutation  service.  i!^ecessarily  the  low  rate  at  whichi  the  traffic  was  carried  could 
leave  no  margin,  even  under  pre-war  conditions,  over  cost  of  service,  and  generally,  if 
not  universally,  the  service  was  provided  at  a  direct  loss,  with  expectation  only  of 
making  up  that  loss  by  indirect  generation  of  traffic.  To  amplify  this  argument,  I 
extract  the  following  from  a  memorandum  of  Mr.  C.  E.  E.  Ussher,  Passenger  Traffic 
Manager,  of  the  Canadian  Pacific  Railway  Company,  filed  at  the  hearing  in 
Toronto : — 

"  Experience  has  showai  that  at  no  time  in  the  past  thirty  years,  and  cer- 
tainly not  to-day,  has  the  maintenance  of  any  fifty-five  or  forty-six  ride  com- 
mutation rates  been  justified  on  the  basis  of  a  revenue  producer,  but  for  the 
reasons  previously  stated,  and  it  may  be  said  perhaps  for  the  same  reason  that 
certain  commercial  firms  are  obliged  to  engage  in  some  portion  of  unprofitable 
business  as  part  of  the  necessity  of  their  existence,  it  might  be  alleged  that  in 
giving  such  rates,  steam  railways  perform  a  public,  but  unprofitable  (per  se) 
service  beyond  that  which  they  are  strictly  compelled  to  perform." 

From  the  nature  of  the  traffic  and  the  service  rendered  in  relation  to  cost,  especi- 
ally so  with  regard  to  existing  costs  to-day,  it  is  clear  that  suburban  service,  under 
commutation  rates,  is  at  present,  if  it  has  not  always,  as  contended  by  the  railways, 
been  unprofitable,  per  se. 

It  is  difficult  to  arrive  at,  and  is  not  shown  anywhere  in  evidence  at  the  various 
hearings,  the  extent  to  which  (if  at  all)  the  losses  occasioned  by  actual  operation  of 
this  traffic  have  been  made  up  by  indirect  or  consequential  advantages  or  profits  to 
the  company. 

In  dealing  with  the  subject  of  commutation  rates  in  its  relation  to  localities  to  be 
served,  or  claiming  to  be  served,  consideration  must  be  given  to  the  classification  of 
commuters.  This  apparently  has  been  the  subject  of  wide  misunderstanding,  because 
it  has  been  contended  in  several  instances  before  this  Board  that  commutation  rates 
should  be  made  applicable  with  regard  to  places  within  a  reasonable  distance  of  a 
city  or  centre  of  pcjpulation,  irrespective  of  any  fixed  principles  in  respect  of  which 
such  rates  shall  be  granted.  The  very  object  of  commutation  fares  is  to  stimulate 
suburban  settlement,  in  relation  to  the  city  or  centre  of  population,  and  while  it  is 
not  possible  to  lay  down  rigid  rules,  or  fixed  principles,  with  regard  to  the  classes  of 
commuters  generally  availing  themselves  of  the  benefits  of  the  service,  where  it  exists, 
I  would  specify  the  following  as  certain  classes  of  commuters,  which  it  has  been  the 
policy  and  object  of  the  railway  companies  to  consider  in  the  exercise  of  their  discre- 
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tioii  as  to  granting-  connnutation  fares,  or  in  extending  commutation  areas  established, 
viz. : — 

(a)  Those  who  live  in  the  suburban  area,  and  travel  regularly  daily,  on  working 
days,  to  and  from  a  city,  or  centre  of  population,  in  the  course  of  their  employment 
in  the  city. 

(h)  School  children  who,  in  attendance  at  school  in  the  city  or  centre,  living  in 
a  suburban  area,  travel  on  each  school  day,  from  their  residence  to  the  city  and  back 
again. 

(c)  Those  living  in  a  place  near  a  city,  that  is,  in  a  suburban  area,  and  who, 
though  not  regularly  employed  in  the  city,  use  the  railway  for  frequent  periodical 
trips  to  and  fro. 

(d)  Those  who  reside  in  a  city,  migrate  to  a  suburban  area,  or  summer  residence, 
within  suburban  area,  for  residence  for  a  portion  of  the  year,  and,  during  that  time, 
use  the  railway  for  the  purpose  of  going  to  and  from  the  city  for  business,  the  mem- 
bers of  whose  family  make  irregular  trips  to  and  from  the  city  also. 

(e)  Those  resident  in  the  city,  who  use  the  railway  and  commutation  service  for 
the  purpose  of  week-end  trips  to  and  from  the  eubui'ban  area. 

A  principle  to  be  applied  to  the  consideration  of  the  establishment  of  commutation 
service  would  appear  to  be  the  effort  to  alford  relief  to  the  persons  employed,  or  being 
educated,  in  the  city,  and  living  in  the  suburban  or  commutation  area,  from  the 
disability  incident  to  residence  outside  the  city  where  he  or  she  is  employed  or 
educated,  and  where  otherwise,  and  but  for  a  cheap  and  suitable  service,  he  or  she 
would  be  obliged  to  live. 

In  Harper's  Law  of  Interstate  Commerce,  191,the  commutation  ticket  hae  been 
defined  as :  "  When  issued  at  reduced  rates,  authorizing  the  holder  to  travel  for  a 
given  number  of  times,  for  a  given  length  of  time,  or  both-,  between  given  points,  upon 
the  road  issuing  them." 

And  in  Buell  v.  C.  N.  &  St.  P.  E.  Co.,  1,  W.K.O.E.,  502,  the  commutation  traffic 
is  thus  described  (page  3  of  E.E.  Commission  of  Wisconsin) : — 

"  The  commutation  ticket  was  placed  on  sale  largely  to  relieve  the  crowding 
and  congestion  of  population  in  the  large  cities.  Suburban  residents  were  thus 
enabled  to  enjoy  the  comforts  that  space  and  fresh  air  afford  and  to  avoid  the 
crowded  tenement  house.  The  business  is  frequently  carried  on  trains  used 
exclusively  for  that  purpose,  and  the  large  number  of  passengers  carried  enables 
the  carriers  to  conduct  the  business  at  a  rate  that  would  be  unprofitable,  if  not 
ruinous,  were  it  generally  applied.  In  time  the  interurban  lines  will  no  doubt 
control  most  of  the  traffic,  but  until  they  do,  it  is  in  the  interest  of  public 
health  and  morals  that  this  class  of  traffic  should  be  encouraged,  at  least  so 
long  as  it  is  not  a  burden  on  other  travellers.  The  wholesale  principle,  too, 
enters  into  the  qpnsiderations  which  lead  to  the  sale  of  such  tickets,  as  they 
are  good  for  a  special  number  of  rides  between  given  points  and  the  time 
within  which  they  can  be  used  is  limited." 

The  utility  and  general  features  of  commutation  service  and  commutation  rates 
is  usefully  discussed  in  Lieberman  v.  Chicago,  Milwaukee  and  St.  Paul  K.K.  Co., 
Wisconsin  Railroad  Commission  Eeports,  No.  E-154,  January  22,  1909. 

In  the  exercise  of  their  rights,  under  the  Eailway  Adt  (section  341  of  the  old  Act), 
the  railways  established  certain  commutation  areas,  chosen,  doubtless,  by  the  railways 
respectively,  as  most  suitable  for  commutation  business,  and  in  which  areas  the  rail- 
ways handled  commutation  traffic  at  rates  fixed  by  their  tariffs  now  in  force.  With  the 
discretion  of  the  railways  in  the  establishing  and  maintenance  of  such  commutation 
areas,  this  Board  had  nothing  to  do,  except  as  regards  complaints  as  to  discrimination 
under  the  Eailway  Act.  As  often  as  any  such  complaints  have  arisen  they  have  been 
considered  and  disposed  of  by  the  Board.   The  proposed  tariffs,  increasing  the  commu- 
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tation  rates,  apply  to  those  areas  already  established,  and  to  any  others,  or  to  any 
extensions  of  the  old  ones,  that  may  be  made  under  the  Railway  Act  of  1919,  u-nder 
section  345,  having-  particularly  in  view  the  provisions  of  subsection  2  (new),  which 
reads  as  follows: — 

"  Whenever  the  Board  sees  fit  it  may  require  the  company  to  grant  and 
issue  commutation  tickets  at  such  rates  and  on  such  terms  as  the  Board  may 
order." 

The  provisions  of  the  old  Act  as  regards  granting  communtation,  mileage,  or 
excursion  rates,  remain  as  they  were  [see  section  341,  subsection  (/>)]  except  that  by 
subsection  (2)  of  section  345  of  the  present  Act,  this  Board  is  invested  with  the 
statutory  jurisdiction  as  to  commutation  fares  generally,  which  the  subsection  quoted 
above  plainly  sets  forth. 

In  so  far  as  complaints  as  to  establishing  commutation  rates  with  other  places 
or  areas  than  those  now  in  existence  is  concerned,  'dr  as  to  applying  commutation 
rates  in  extension  of  the  area  or  areas  at  present  established  by  the  railways,  they 
fall  under  the  discretionary  power  vested  in  this  Commission  by  the  subsection  of 
section  345  above  quoted,  and  will  be  considered  with  respect  to  that  power. 

But  what  is  of  primary  importance  is  the  question  of  the  proposed  increase  in 
the  present  schedules  of  commutation  rates  and  ''the  changes  in  cqnditions  proposed 
by  the  tarilTs  now  suspended  and  which  the  railways  have  been  called  upon  to  justify. 

The  present  reg^ular  or  standard  first-class  fare  is  %-46  cents  pc'r  mile  of  travel; 
fractions  of  a  mile  treated  as  a  full  mile,  and  multiples  of  2-5  cents  or  less  to  be  dis- 
reigarded;  sufficient  to  be  added  to  multiples  over  2-5  cents  to  make  sum  of  fare  end  in 
0  or  5.   The  same  basis  will'  be  followed  in  making  up  any  special  tariff. 

The  present  and  proposed  basis  of  commutation  fares,  applicable  to  the  particular 
commutation  areas  scheduled  in  tariffs  in  "force  and  proposed,  are  of  three  classes,  viz : 
commutation  tickets  for  (a)  fifty-five  rides  (good  for  one  month)  ;  (h)  forty-six  rides 
(school-children's  tickets  good  for  one  month),  and  (c)  ten-ride  tickets  (good  for  six 
months). 

In  contra^st  to  the  standard  rate  per  mile  of  3-45  cents,  the  present  and  proposed 
commutation  rates  are  as  follows,  viz: — 


Under  the  proposed  tariffs  in  computing  charge  per  ticket,  the  basis  of  computa- 
tion employed  is  one  mile  fot  ten,  forty-six,  or  .fifty-five  rides,  as  the  case  may  be, 
multiples  being  drop]>ed  or  added  to,  to  make  sum  of  fare  end  in  0  or  5  as  above. 

The  proposed  tariff"  for  the  forty-six  ride  ticket '(scholars'  ticket)  makes  the  uni- 
form charge  5  cents  to  cover  travel  one  to  two  miles,  notwithstanding  that  the  mini- 
mum is  fixed'  at  10  cents. 

The  railways  propose  no  change  as  to  limit  of  one  month  as  to  validity  period  of 
the  forty-six  and  fifty-five-ride  tickets,  but  propose  a  reduction  to  three  months 
(instead  of  six  months)  as  validity  period  for  ten-trip  tickets. 

No  allowance  ii?  made  for  unused  tickets  after  period  of  cu'rrency  'expires  which 
affords  any  rebate  to  a  holder,  one  of  the  conditions  to  which  the  ticket  is  subject 
reading : — 

"  2nd.  This  ticket  will  not  be  good  after  date  of  expiration,  even  if  any 
coupons  remain  uncancelled,  and  refund  will  not  be  made  on  such  unused 
coupons  which  may  be  taken  up  and  cancelled." 

Mr.  Bell,  Passenger  Traffic  ^fanager  of  the  'Grand  Trunk  Railway  Company, 
stated  to  the  Board,  at  its  Montreal  sittings  (volume  323,  p.  1330),  that  a  refund  of 


Fifty-flve  Ride. 


Forty-six  Ride.  Ten  Ride. 

Present.    Proposed.  Present.  Proposed. 

Cents.        Cents.  Cents.  Cents. 

0.276          0.425  1.72  2.5 

5.75          10  5  10 


Rate  per  mile.  .  .  . 
Minimum  per  ride. 


Present.  Proposed. 

Cents.  Cents. 

.     0.69  0.85 

.     5.73  10 
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unused  tickets  was  made  upon  the  basis  that  if,  say,  a  55-ride  ticketholder  had  unused 
tickets  and  presented  them  for  refund  the  railway  would  charge  the  10-trip  ticket 
and  the  local  return  fare  for  the  balance  and,  if  there  was  any  difference,  refund  the 
purchaser  the  diiference.  A  ticket  book  would  have  to  be  practically  unused  to  give  the 
purchaser  of  it  any  refund  worth  mentioning. 

The  railways  contend  that  the  contracts  for  the  specified  number  of  miles  are 
complete  and  indivisible. 

School  children's  commutation  fares  are  available  for  scholars  not  exceeding 
eighteen  years  of  age,  while  the  ordinary  half-fare  children's  ticket  is  'restricted  to 
children  under  twelve  and  over  five  years  of  age. 

The  railways  allege,  in  justification  of  the  increased  fares  asked  in  proposed 
tariffs,  the  very  high  percentage  of  increase  of  operating  costs,  entering  into  this  and 
every  brauch  of  the  railway  service  which  has  taken  place  since  the  present  tariffs 
have  been  in  force.  The  truth  of  this  allegation  is  so  apparent  that  no  where  was  it 
disputed.  It  is,  unfortunately,  true,  as  it  has  been  proved  before  this  Board  on  many 
occasions,  and  is  a  well  established  fact  that  admits  of  no  question  or  argument,  that 
the  costs  of  supplying  railway  passenger  service,  of  every  branch  and?  kind  including 
cost  of  all  classes  of  terminal  charges,  has  increased  very  substantially  since  the  pre- 
sent commutation  tariffs  have  been  put  in  force.  I  am  referring  to  the  largely  general 
increased  costs  that  enter  into  every  detail  of  the  passenger  service  w^hich  have  been 
proved  to  this  Board,  not  only  in  this  case,  but  in  many  others,  and  is  of  general 
knowledge  and  acceptation.  The  official  annual  returns  show  it,  and  specific  figures 
wherever  given,  corroborate  it.  It  is  so  much  of  a  truism  that  no  one  would  argue 
to  the  contrary.  It  is  an  established  and  well  known  fact;  for  example,  Mr.  Gregory, 
who  appeared  at  the  Toronto  sittings  for  the  Citizens'  Committee  and  the  Town 
Council  of  Oakville,  said  (volume  324,  p.  16?y7)  :— 

We  do  not  question  at  all  the  great  increase  in  the  expense  of  running 
railways.  Every  business  man  know^s  that  from  his  own  business.  We  are  all 
experiencing  the  same  thing." 

The  railways  furnished  particular  items  to  show  its  applicability  to  this  traffic, 
not  only  as  to  high  percentage  of  operating  trains,  but  in  terminal  charges,  but  I  need 
quote  none  of  the  figures  furnished  as  to  the  cost  of  operating  any  particular  train 
or  trains,  'because  the  largely  increased  percentage  of  cost  is  applicable  to  all.  It  is 
not  necessary  to  analyze  figures  applicable  to  this  particular  class  of  traffic  to  find 
justification  for  the  allegation.  It  is  perhaps  sufficient  to  leave  this  truism  with  the 
observation  of  what  is  a  well  acknowledged  fact  in  daily  evidence,  viz:  that  the  pur- 
chasing power  of  the  Canadian  dollar  between  1914  and  1919  has  decreased  60  per 
cent. 

The  terminal  costs  at  Montreal  enter  largely  into  the  consideration  of  increased 
cost  of  operation  generally  as  regards  passenger  traffic,  because  the  larger  bulk  of 
this  commutation  traffic,  as  shown  by  the  evidence,  radiates  from  Montreal  largely 
from  the  Windsor  station,  Place  Viger  station,  Westmount,  and  Montreal  West. 
Commutation  rates  must  bear  their  proper  proportion  of  these  costs  as  well  as  of 
every  item  of  operating  costs. 

In  a  statement  filed  at  the  Montreal  sittings  (March  9,  file  No.  29984-7.  (1) 
complaint  of  town  of  LaSalle)  Mr.  Chisholm,  for  the  Grand  Trunk  Railway  Com- 
pany filed  a  statement  prepared  by  Mr.  Bell,  General  Traffic  Manager  of  the  road, 
giving  some  reasons  why  short  distance  passengers  are  comparatively  expensive  to 
handle,  which  I  can  usefully  quote  to  illustrate  the  application  of  increased  cost  of 
operation  to  commutation  traffic,  viz:  (volume  325,  pp.  1837,  1838)  : — 

"  (a)  The  heavy  expense  of  switching  cars  in  terminals  applies  equally  to 
passengers  travelling  short  distances  on  fifty-five-ride  tickets,  as  to  those  travel- 
ling longer  distances;  and  the  additional  coaches  needed  to  handle  traffic  for 
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short  distances  are  clearly  at  a  proportionately  higher  expense  to  revenue.  The 
equipment  used  produces  less  returns  on  its  cost  from  tickets  for  short  dis- 
tances than  it  does  for  longer  distances  for  which  higher  fares  are  charged. 

(b)  Passengers  paying  the  minimum  have  the  same  use  of  expensive  and 
congested  terminals  as  those  who  travel  longer  distances  and  pay  more  per  ride. 

"(c)  Seating  accommodation  is  provided  to  and  from  terminals,  much 
of  which  cannot  be  used  beyond  the  zone  in  which  passengers  travel  who  pay 
the  minimum  fare.  It  would'  not  be  practicable  after  reaching  the  'edge  of  the 
zone  to  cut  out  coaches  not  needed  as  it  would  mean  serious  delay  and  dis- 
comfort to  passengers  travelling  longer  distances  who  pay  the  higher  fare  per 
ride. 

"  (d)  The  expense  of  cleaning  and  heating  coaches  used  for  passengers 
paying  the  minimum  is  practically  the  same  as  for  passengers  travelling  lon- 
ger distances  and  paying  higher  fares." 

A  very  large  commutation  traffic  moves  between  Montreal  and  Vaudreuil;  it  is 
estimated  by  the  Grand  Trunk  Railway  Company  that  some  400,000  commuters  were 
carried  on  their  line  between  those  points.  As  evidencing  the  steady  increase  of  the 
cost  of  operation,  I  quote  the  figures  furnished  by  that  railway  of  the  results  in 
revenue  from  1913  to  1919,  from  every  dollar  invested  by  the  railway  in  cost  of  oper- 
ating that  section,  viz.: — 

In  1913,  for  every  $1  of  cost  the  revenue  was  $1.22 
"  1914  "  "  "  "  "  1.34 

U     ^9-^5  U  U  CC  U  U  ;|L.38 

"  1916  "  "  "  1.36 

a  ^^Yi  "  «  "  "  98 

"  1918  "  "  "      '  "  84 


"  1919 
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The  explanation  as  to  partial  recovery  in  1919  is,  that  there  was  a  large  traffic 
from  the  military  hospital  at  Ste.  Annes,  now  closed. 

Commutation  traffic  is  passenger  traffic,  carried  on  passenger  trains  at  greatly 
reduced  rates,  and  the  cost  of  carrying  a  "  commuter  "  passenger  is  the  same  as  the 
cost  of  carrying  the  standard  fare  passenger  who  shares  the  same  seat.  The  decisions 
requiring  particular  cost  to  be  furnished  in  justification  of  increased  tariff  have  no 
application  here.  It  is  true,  that  the  commutation  traffic,  per  se,  when  analyzed,  has 
not  been  productive  of  profit  to  the  railways.  Per  se,  it  would  doubtless  be  found  that 
it  has  never  repaid  the  railway  for  the  service  given,  whether,  indirectly,  it  has  done 
so  or  not.  If  in  the  past,  this  special  traffic  has,  per  se,  not  yielded  sufficient  revenue  to 
pay  the  cost  of  service,  I  see  no  just  reason  why  the  railways  should,  as  a  result  of  the 
doubling  of  cost  of  the  service,  be  expected  to  bear  the  whole  of  the  extra  load. 

It  is  but  reasonable  that  the  railways  should  be  allowed  some  measure  of  relief 
against  the  enormous  load  of  this  increased  cost,  the  burden  being  accentuated  by  the 
low  rate  at  which  the  traffic  is  carried. 

The  complainants,  generally,  very  fairly,  accepted  this  as  an  unanswerable  pro- 
position, and  in  many  instances,  while  frankly  conceding  that  the  fares  should  be 
increased,  based  their  objections  and  complaints  upon  the  matters  incident  to  the 
traffic  and  service  to  which  I  have  already  set  out  and  to  which  I  shall  presently  refer. 

In  considering  the  projjosed  tariffs  it  is  apparent  that  they  are  open  to  some  of 
the  objections  strongly  urged  against  them.  It  is  said,  with  some  truth,  that  the 
tariffs  bear  unequally  upon  the  zones  nearer  to  the  centre  where  the  bulk  of  the  traffic 
moves  in  comparison  to  the  more  distant  points  where  the  traffic  grows  lighter;  that 
the  commuter  who  lives  ten  miles  from  the  city  pays  no  more  for  his  fifty-five  rides 
per  month  than  the  commuter  who  lives  only  five  miles  from  the  city;  a  difference  in 
basis  of  charge  from  the  present  rate. 
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A  comparison  of  the  proix)sed  rates  (fifty-five  trip  tickets)  five  to  ten  miles  will 
emphasize  the  objection: — 


,     Fifty-five  Rides. 

Ottawa,  to —  Miles.  Old  Rate.  New  Rate. 

Ironsides   5  $3  15  $5  50 

Chelsea   9  3  80  5  50 

Kirks  Ferry   12  5  70  5  65 

Montreal,  to — 

Lachine   8  3  15  5  50 

Dixie   9  3  80  5  50 

Dorval   10  4  45  5  50 

Toronto,  to — 

Lambton   7  3  15  5  50 

Weston   9  3  15  ^  5  50 


It  will  be  seen,  in  the  Ottawa  table,  for  instance,  the  residents  at  Chelsea  (nine 
miles)  can  commute  for  fifty-five  trips  upon  the  proposed  tariff  upon  the  same  basis 
as  the  resident  at  Ironsides  (five  miles) ;  whereas  at  the  present  rate  the  former  would 
pay  65  cents  more  for  the  privilege;  and  the  resident  at  Kirk's  Ferry  (twdve  miles) 
would  pay  on  proix>sed  tariff,  only  15  cents  more  for  the  privilege  than  the  resident  at 
Ironsides  (five  miles),  while  at  the  present  rate  the  latter  would  pay  $2.55  more  for 
the  same  privilege. 

It  was  also  objected,  as  regards  some  of  the  Montreal  rates,  that  the  greater  the 
distance  from  the  centre  where  the  commuting  traffic  was  lighter  and  less  representa- 
tive of  the  general  commuting  class  (at  'least  as  regards  the  fifty-five  trip  tickets,  the 
less  the  percentage  of  increase  is  imposed  upon  the  service  rendered,  and  reference 
to  the  tariffs  seems  to  show  that  the  objection  is  iiot  'without  weight. 

These  are  some  of  the  anomalies  which,  I  think,  should  be  removed  in  any  read- 
justment of  the  tariffs,  especially  so  if  in  the  result,  the  railways'  revenues  were  pro- 
tected to  a  fairly  equal  degree.  A  scale  increasing  according  to  the  service  performed 
could,  I  think,  be  found,  which  would  remove  most  of  these  inequalities  and  anomalies. 

The  basis,  of  the  proposed  rate  for  all  classes  of  commuting  tickets  is  a  minimum 
of  10  cents  as  against  5-73  cents,  5 -75  cents,  and  5  cents,  respectively,  as  present 
minima  for  55-trip,  4G-trip  and  10-trip  tickets,  respectively,  while  the  rate  per  mile 
for  the  three  classes  respectively,  of  -85  cents,  -425  cents,  and  2-5  cents  is  proposed 
as  against  the  present  rate  of  -69  cents,  -276  cents  and  1-72  ce^.ts,  respectively. 

With  the  object  in  view  of  removing  the  inconsistencies  and  inequalities  pointed 
out  and  complained  of,  it  would  be  useful  here  to  consider  the  complaints  as  to  the 
issue  of  55-trip  and  4*6  (scholars)  books  of  tickets.  The  object  of  the  55-trip  book, 
and  of  the  46-trip  book,  respectively,  is  to  commute  the  travel  duri-ng  the  month  of 
those  classes  who,  respectively,  travel  twice  a  day  between  suburb  and  city  (a)  six 
days  a  week  to  attend  their  daily  employment  in  the  city,  and  (b)  five  days  a  week  to 
attend  their  schools.  The  basis  in  the  first  instance  of  the  55-trip  tickets,  estimating 
25  double  trips  per  month  leaves  five  tickets  over  for  extra  trips ;  in  the  second  case 
the  46-trip  ticket  is  based  on  the  scholars  having  to  travel  twice  a  day  for  say  twenty 
days  a  month,  leavi-ng  six  tickets  to  spare  for  extra  school  days,  or  extra  trips  to  and 
from  the  city.  The  commuters  object  to  this,  on  the  ground  that  the  book  of  tickets 
is  rarely  used  up,  and  that  in  the  result  there  is  an  annual  loss  in  unused  tickets  in 
the  first  case  (55  trips)  of  at  least  five  tickets  per  month,  and  in  the  second  case 
(45  trips)  of  four  to  six  tickets  per  month.  I  see  no  necessity  for  this  wastage, 
especially  as  when  one  book  is  used  up,  another,  good  for  thirty  days,  can  be  bought, 
and  a  change  might  be  made  which  would  have  the  doubl-e  effect  of  staying  wastage 
and  equalizing  rates.  My  view  is,  that  the  complaints  in  this  respect  ought  to  be 
remedied  and  a  reduction  in  the  number  of  the  respective  books,  55  and  46,  ought 
to  be  made,  and  I  would  substitute  a  50-trip  book  and  a  40-trip  book  for  these  commu- 
tation classes  respectively,  upon  the  same  basis  as  to  cost,  namely:  -85  cents  and 
•4215  cents  per  mile,  respectively,  with  a  7^-cent  minimum  instead  of  a  10-cent  minimum 
proposed  by  the  railways,  for  every  ride.    While  in  the  case  of  scholars'  tickets  this 
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would  not  remove  the  anomalies  as  to  cost  of  ticket  books  according  to  comparative 
distances  heretofore  shown,  it  would,  in  some  degree  at  least,  offset  that  unavoidable 
inconsistency  by  giving  the  scholar  commuter  a  benefit  in  the  form  of  avoidance  of 
wastage  in  unused  tickets  referred  to. 

The  request  of  the  railways  that  they  be  allowed  to  shorten  the  duration  period  * 
of  10-trip  tickets  from  six  months  to  three  months  would  work  no  injustice  to  that 
class  of  commuters,  is,  I  think,  reasonable,  and  ought  to  be  allowed. 

With  the  changes  referred  to  in  rate  and  number  of  tickets  in  book  (substituting 
50-trip  for  55,  and  40  for  46,  respectively),  the  following  comparative  examples  as  to 
areas  out  of  Ottawa,  Montreal,  and  Toronto,  will  show  the  comparison  between  the 
present  rates,  the  proposed  rates,  and  the  rates  as  they  would  appear  if  built  up  with 
regard  to  the  changes  I  have  set  out : — 


COMMUTAXrON  FARESl 


Miles.  ^ 

55  rides. 

Each  85c. 
Min.  7^c. 

46  rides. 

Each  -425 
Min.  7|c. 

Old. 

New, 
Min.lOc. 

55 

50 

Old. 

New, 
Min.lOe. 

46 

40 

Ottawa  to — 

Ironsides 

5 

315 

5-50 

410 

3-75 

2-65 

4-60 

3-45 

3-00 

Chelsea  

9 

3-80 

5-50 

4-20 

3-80 

2-65 

4-60 

3-45 

3-00 

Kirk's  Ferry  

12 

5-70 

5-65 

5-60 

5-10 

2-65 

4-60 

3-45 

3-00 

Farm  Point  

18 

6-95 

8-45 

8-40 

7-65 

2-80 

4-60 

3-50 

305 

Wakefield  

22 

8-85 

10-30 

10-30 

9-35 

3 -.55 

5-15 

4-30 

3-75 

Alcove  

25 

1010 

11-70 

11-70 

10-60 

4-10 

5-85 

4-90 

4-25 

Montreal  to — 

Lafhine  

8 

3- 15 

5-50 

3-75 

3-75 

2-65 

4-60 

3-45 

3-00 

Dixie  

9 

3-80 

5-50 

4-20 

3-80 

2-65 

4-60 

3-45 

300 

Dorval  

10 

4-45 

5-50 

4-65 

4-25 

2-65 

4-60 

3-45 

3-00 

Ft.  Claire  

14 

5-70 

6-55 

6-55 

5-95 

2-65 

4-60 

3-45 

3-00 

Ste.  Annes  

21 

7-60 

9-85 

9-80 

8-90 

3-05 

4-95 

4-10 

3-55 

VAudreuil  

24 

9-50 

11-25 

11-20 

10-20 

3-85 

5-65 

4-70 

4-10 

Hudson  Hgts  

3.3 

12-65 

15-45 

•  15-40 

14-00 

5-05 

7-75 

6-45 

5-60 

Pt.  Fortune  

48 

19-60 

22-45 

22-45 

20-40 

7-90 

11-25 

9-40 

8-15 

Bordeaux  

10 

3- 15 

5-50 

4-65 

4-25 

2-65 

4-60 

3-45 

3-00 

Ste.  Rose  

18 

6-35 

8-45 

8-40 

7-65 

2-65 

4-60 

3-50 

3-00 

Ste.  Therese  

20 

7-60 

9-35 

9-35 

8 -.50 

3-05 

4-70 

3-90 

3-40 

Shawbriflse  

42 

15-80 

19-65 

19-65 

17-85 

6-35 

9-85 

8-20 

7-15 

Ste.  Aorathe  

64 

25 -.30 

29-95 

29-90 

27-20 

1010 

15-00 

12-50 

10-90 

Toronto  to — 

Weston  

9 

3-15 

5-50 

4-20 

3-80 

2-65 

4-60 

3-45 

3-00 

Lambton  

7 

3- 15 

5-50 

4-20 

3-80 

2-65 

4-60 

3-45 

3  00 

Cooksville  

15 

5-70 

7-05 

7-00 

6 -.35 

2-65 

4-60 

3-45 

3-00 

Mimico  

7 

3  15 

5-50 

4-20 

3-80 

2-65 

4-60 

3-45 

3-0O 

Pt.  Credit  

13 

5-05 

6- 10 

6-05 

5-50 

2-65 

4-60 

3-45 

3-00 

Oakville  

22 

8-20 

10-30 

10 -.30 

9-35 

3 -.35 

515 

4-30 

3-75 

The  table,  as  an  example,  is  worked  out  with  reference  to  present  and  proposed 
55-  and  40-ride  tickets,  and  showing  difference  in  applying  the  new  basis  I  have  out- 
lined and  which,  I  think,  ought  to  be  applied  in.stead  of  the  proposed  tariffs.  I  have 
not  included  in  the  comparison  the  10-trip  tickets  the  rate  for  which  will  be  built 
up  on  the  same  basis,  viz.:  2-5  cents  per  mile,  minimnm  per  ticket,  T^-  cents,  good  for 
three  months  instead  of  six  months.  It  will  be  observed  that  the  scholars'  fares,  in  the 
pre.sent  and  proposed  tariffs  of  the  railway,  work  out  at  one-half  the  charge  for  the 
55-ride  book,  but  on  the  basis  set  out  and  which  I  think,  the  fairer  one,  the  charge 
for  this  class  of  ticket  will  be  on  the  mileage  basis,  i.e.,  at  half  the  55-ride  basis  per 
mile. 

The -necessity  for  consideration  of  the  request  from  'Weston,  that  55-trip  tickets 
should  be  good  for  six  months  instead  of  thirty  days,  practically  disappears  with  the 
reduction  of  the  trip  tickets  to  50  in^itead  of  55.  In  making  this  request  the  complain- 
ants appear  to  have  lost  sight  of  the  fact  that  the  55-trip  tickets,  or  book,  was  based 
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upon  the  purcha'ser  commuting  with  the  railway,  the  number  of  trips  per  month  he 
would  make  in  going  to  and  from  his  work  in  the  eity  each  working  day  in  the  month 
as  heretofore  explained.  To  extend  such  a  commutation  over  a  longer  period  would 
be  to  destroy  the  object  and  policy  of  commutation  contracts.  The  10-trip  tickeis 
serve  this  kind  of  traffic.    Thie  request  will,  therefore,  fail. 

In  the  proposed  tariffs  the  railways  have  discontinued  a  privilege  which  in  the 
past,  and  und'er  existing  tariffs,  was  incident  to  commutation  travel,  namely,  that  of  . 
having  carried  in  the  baggage  car,  free  of  charge,  baskets  not  exceeding  50  pounds  in 
weight.  The  discontinuance  of  this  privilege  is  strongly  dbjeeted  to,  particularly 
by  the  class  of  commuter  who  is  only  temporarily,  during  the  summer  months  avail- 
ing himself  of  commutation  rates  in  going  from  his  summer  resid'ence  to  his  w^ork 
in  the  city  and  back  again.  The  privilege  has  enabled  this  class  of  commuter  to  carry 
a  limited  amount  of  perishable  food  and  table  supplies  daily,  or  as  required.  It  is 
contended,  with  reason,  that  for  this  class  of  commuter  this  privilege  is  a  necessary 
incident,  the  withdrawal  of  which  would  put  the  commuter  in  most  cases  to  the 
expense  of  having  his  food  carried  by  express  at  great  inconvenience,  delay,  and  heavy 
expense,  or,  so  far  as  space  would  permit,  necessitates  the  carriage  of  a  limited  amount 
of  it  in  the  passenger  coach  which  would  with  other  personal  packages  usually  carried 
by  that  class,  seriously  cumber  the  passenger  cars.  As  the  railways  have  included 
this  kind  of  traffic  (summer  residents)  in  their  commuters  classes  in  commutation 
areas,  I  think  they  might  well  give  further  consideration  to  the  withdrawal  of  this  - 
incidental  privilege  as  a  limitation  to  the  full  enjoyment  of  the  commutation  fares. 
It  is  hoped  that  before  filing  a  new  tariff  they  will  do  so. 

I  have  d'oubts  as  to  how  far  the  Board  has  power  to  interfere,  to  compsl  the  res- 
toration of  the  privilege  in  case  the  railways  persist  in  withholding  it.  It  must  be 
considered  with  reference  to  the  legal  relations  established  by  the  commutation  con- 
tract. 

The  carriage  of  baggage  is  not  an  incident  of  the  commutation  contract,  except 
as  to  wearing  apparel.  The  contract  from  its  nature,  applies  only  to  the  carriage  of 
the  passenger, — not,  except  as  specified,  to  his  general  baggage.  The  railways'  con- 
tention that  the  privilege  involves  large  extra  cost  in  handling  and  exposure  to  lia-. 
Ijility  for  loss  is,  after  a  trial  has  been  given  to  the  practice,  of  course  worthy  of 
serious  consideration.  Commutation  traffic  as  is  defined  in  the  Commutation  Rate 
Case,  21  I.C.C.,  p.  428:— 

"  Stands  by  itself  as  a  special  and  distinctive  kind  of  service  for  which 
the  carrier  may  demand  no  more  than  a  reasonable  compensation." 

It  does  not  necessarily  carry  with  it  the  incidents  of  ordinary  passenger  traffic, 
one  of  which  is  the  right  of  a  passenger  to  have  carried  upon  his  ticket  a  limited 
amount  of  general  baggage,  for  the  care  of  which  the  railway  is  responsible.  I  can 
find  no  sufficient  reason  in  all  that  has  been  urged  in  this  respect  on  behalf  of  com- 
muters, to  justify  this  Board  in  assuming  authority  to  order  the  railways  to  incur 
obligations  beyond  what  the  commutation  contract  calls  for,  viz.,  the  carriage  of 
wearing  apparel  only  as  baggage,  and,  therefore,  having,  as  the  railways  allege,  tried 
the  experiment  as  a  privilege,  and  found  it  unworkable  and  detrimental,  I  do  not  see 
any  justification  for  our- interferences  with  their  discretion  in  declining  to  continue 
it  in  the  new  tariffs.  If  the  same  privilege  be  extended  to  commuters  by  railways 
not  under  the  jurisdiction  of  this  Board,  I  do  not  recog-nize  in  that  fact  any  justifica- 
tion for  this  Board  to  compel  railways,  under  its  jurisdiction,  to  do  likewise.  I  would 
be  disinclined  to  interfere,  under  the  circumstances,  with  the  decision  of  the  railways 
in  this  respect. 

Another  request  that  was  made,  at  the  Toronto  sittings,  by  the  town  of  Weston, 
was  that  in  commutation  areas,  served  by  two  or  more  steam  railways,  the  Board 
should  order  that  commutation  tickets  should  be  interchangable,  that  is,  that  the 
tickets  used  by  one  line  for  this  class  of  traffic  should  be  good'  for  passage  on  the 
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other  line,  and  vice  versa.  The  railways  object  to  such  a  provision,  not  only  on 
account  of  the  great  amount  of  extra  work  that  would  be  involved  in  exchanging: 
tickets,  and  the  increased  cost,  but  on  account  of  the  confusion  that  would  be 
occasioned  in  the  operation  of  such  a  plan,  and  in  the  face  of  that  objection,  I  can 
see  no  power  in  this  Board  to  order  that  a  "  special  and  distinct  contract "  (such  as 
a  commuters'  contract  is  defined"  to  be — 21  LCCR.  Ibid)  made  by  a  commuter  with 
one  railway  company  should  be  binding  upon  another  railway  company,  and  vice 
versa.  The  innovation,  convenient  though  it  might  be  to  the  commuter,  would 
involve  much  complication  in  law,  and  practical  operation.  A  railway  ticket  has 
been  defined  to  be  evidence  of  contract  between  the  parties,  limited  in  terms  and 
conditions  to  a  certain  route  only,  to  which  the  holder  must  strictly  conform; 
G.W.R.  -Co.  V.  Pocock,  41  L.T.N. S.  415,  and  the  contract  is  also  conditioned  upon  the 
railway  company's  by-laws  and  time-tables.  In  the  face  of  the  objection,  this  request 
was  not,  I  thought  insisted  upon.  At  any  rate  I  am  of  opinion  that  it  is  not  a  con- 
dition which  the  Board  ought  to,  if  it  could,  impose  upon  the  railways. 

Having  dealt  with  the  main  objections  to  the  proposed  tariffs,  and  with  those 
requests,  or  suggestions,  urged  on  behalf  of  commuters  for  their  improvement,  and 
having  considered,  as  heretofore  set  out,  the  question  of  rates,  I  would  conclude  that 
the  tariffs  proposed  are  not  free  from  objection,  and  ought  not,  for  the  reasons  shown,* 
many  of  them  apparent  in  the  tariffs  themselves,  be  allowed  to  go  into  effect. 

The  respective  railway  companies  should  be  permitted  to  file  new  tariffs  of  fares, 
for  commutation  passenger  traffic,  applicable  to  present  zones  of  commutation  pas- 
senger traffic,  on  the  basis  I  have  mentioned  namely: — 

(a)  Fifty-trip  tickets,  good  for  30'  days,  on  the  basis  of  -85  cents  per  mile 
of  travel,  with  a  minimum  charge  per  ride  of  7-|  cents. 

(h)  Forty-trip  tickets,  (scholars'  tickets)  good  for  30  days,  on  the  basis  of 
•425  cents  per  mile  of  travdl,  with  a  minimum  charge  per  ride  of  7^  cents. 

(c)  Ten-trip  tickets,  good  for  three  months,  on  tlie  basis  of  2-5  cents  per^ 
mile  of  travel,  with  a  minimum  charge  per  ride  of  7^  cents. 

These  fares,  I  am  of  opinion,  aff'ord  reasonable  increased  compensation  to  the 
railways  for  this  class  or  service  and  will,  in  their  application,  remove  many  of  the 
inconsistencies  and  inequalities  complained  of  by  the  persons  availing  themselves  of 
the  service.  It  is  not  suggested  that  the  increase  will  make  up  the  loss  the  railways 
are  sustaining  in  the  service,  but  we  are  dealing  with  low  rate  fares  and  the  propor- 
tionate increase  is,  I  think,  reasonable  in  the  circumstances.  ' 

II. 

The  second  branch  of  this  case  is  the  application  of  various  municipalities  and 
persons  named,  on  page  3  hereof,  for  the  exercise  by  the  Board  of  its  discretionary 
power  under  the  new  legislation,-  subsection  (2)  of  section  345,  of  the  Railway  Act. 
They  are  applications  to  extend  the  commutation  pas'senger  fares  to  other  territory, 
either  new  territory,  or  in  extension  of  those  zones  in  which  commutation  traffic 
moves  at  present. 

The  applications  are: — 

(a)  Streetsville,  20-3  miles  from  Toronto,  on  C.P.K  (p.  1642). 
(h)  Brampton,  21  04  miles  from  Toronto,  on  G.T.R.  (p.  1646). 

(c)  Woodbridge,  IG  miles  from  Toronto,  on  C.P.R.  (p.  1666). 

(d)  Agincourt,  9  miles  from  Toronto,  C.P.K  (p.  1669). 

(e)  Weston,  9  miles  from  Toronto,  C.P.R. 
(/)  Bolton,  27  miles  from  Toronto,  C.P.R. 

Evidence  and  argument,  in  each  case,  covered  substantially  the  same  vague  and 
general  grounds,  viz. :  the  convenient  distance  from  the  centre  (Toronto) ;  that  there 
are  now  a  number  of  residents  in  each  place  who  are  frequently,  some  regularly. 
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travelling  in  and  out  of  the  city ;  that  if  commutation  fares  were  in  force  there  would 
be  a  strong  probability  that  a  larger  number  of  the  residents  in  that  place  would  take 
advantage  of  them,  the  density  of  the  traffic  being  largely  a  matter  of  speculation,  and 
doubtless,'losing  nothing  in  volume  because  of  the  conjecture ;  that  commutation  fares 
are  in  force,  or  have  been  in  force,  to  some  nearby  place,  or  to  some  other  place  of  lesser 
import  (in  the  opinion  of  the  advocate  of  the  suburban  area)  and,  therefore,  the 
privilege  should,  as  a  matter  of  right,  be  accorded  to  that  place;  and,  common  to  all 
cases,  is  the  argument  that  to  w^ithhold  commutation  fares  would  be  to  countenance 
discrimination  by  the  railway  concerned. 

By  subsection  (2)  of  section  345  (the  amended  section  "  Whenever  the  Board  sees 
fit,  it  may  require  the  company  to  grant  and  issue  commutation  tickets  at  such  rates, 
and  on  such  terms  as  the  Board  may  order")- 

In  no  case  did  the  applicants  for  new  zones,  or  extensions  of  present  zones,  specify 
with  particularity  just  what  was  wanted,  what  the  zone  should  be,  or  what  rates  for 
the  new  service  asked  for  would  be  reasonable  compensation  to  the  railways  for  extend- 
ing a  low  rate  service  clearly  shown,  where  operated,  to  be  entirely  without  any  profit, 
but  on  the  contrary  a  deficit-creating  operation.  The-  applicants  merely  stated  to  the 
Board  the  isolated  needs  of  the  towns  or  stations  they  represented,  not  giving  con- 
sideration to  the  fact  that  to  serve  their  particular  station  would  necessarily  involve 
establishing  a  nev/  commutation  zone,  or  extension  of  an  existing  commutation  zone, 
to  serve  intermediate,  surrounding,  or  adjacent  places,  whose  rights  to  such  were  none 
the  less  existent  because  they  were  not  heard.  In  thus  appealing  to  the  judicial  dis- 
cretion of  the  Board,  under  the  new  legislation  (subsection  2,  section  345),  I  think 
that  the  onus  is  upon  the  applicants  to  make  out  a  case,  ;iot  only  prima  facie,  but 
which  would  satisfy  the  Board  that  it  was  one  for  the  exercise  of  the  discretionary 
power ;  in  short,  that  the  words  "  Whenever  the  Board  sees  fit "  imply,  I  think,  that 
a  duty  is  cast  upon  applicants  to  the  discretion  of  the  Board  to  make  out  such  a  case 
as  will,  of  itself,  induce  the  Board  to  see  the  fitness  of  granting  the  application,  by 
the  strength  of  the  case,  and  not  merely  by  suggestion  and  statement  as  to  necessity 
of  such  a  service.  I  am  of  opinion  that  such  onus  must  rest  upon  the  applicants,  and 
I  am  unable  to  see  that  in  any  case  it  has  been  discharged. 

All  that  has  been  urged  upon  the  Board  on  behalf  of  these  places  could,  with 
equal  potency — in  some  cases  greater — be  urged  by  every  so-called  suburban  settle- 
ment contiguous  to  every  city  or  town  in  Canada.  Given  a  centre  of  industry,  or 
commerce,  a  county  or  market  town,  the  centre  of  a  radius  from  which  there  is  fre- 
quent movement  into  and  out  of  the  city,  and  there  would  exist  a  claim  equalling  in 
strength  those  pressed  upon  us  for  the  compulsion  of  the  railways  to  grant  commuta- 
tion fares.  To  withhold  the  privilege  in  the  one  last  set  of  cases  w^ould  involve  the 
same  discrimination  as  claimants  argue  would  result  from  their  being  denied  the 
benefits  of  the  low  fares. 

It  requires  no  great  stretch  of  imagination  to  see  how  soon  the  railway  systems 
of  this  country,  now  saddled  with  enormously  increasing  operation  expenses,  could 
be  broken  down  if  such  a  system  were  forced  upon  them  by  this  Board,  in  assumed 
exercise  of  a  statutory  power. 

The  railways  are  entitled,  by  law,  to  their  standard  passenger  tolls.  These  tolls 
have  had  to  be  increased  by  the  sanction  of  the  Board,  because  of  the  enormous 
increase  in  operating  cost — so  great  as  to  endanger  the  maintenance  of  the  systems. 
It  will  readily  be  seen  that  for  the  Board  to  interpose  what  statutory  authority  it! 
now  has  (except  in  a  clearer  case  for  relief  than  now  appears)  by  virtue  of  the 
amended  section  345,  subsection  2,  of  the  Eailway  Act,  and  order  the  railway  com- 
panies to  grant  and  issue  commutation  fares,  w^herever  similar  conditions  to  those 
relied  upon  by  applicants  existed,  would  be  to  compel  not  only  an  experimental  traffic, 
but  would  compel  the  railways  concerned  to  carry  such  traffic  as  was  involved  in  the 
reduced  fares,  at  a  loss,  both  of  which  results  have  been  disapproved  by  principles 
affirmed  by  this  Board.  British  Columbia  Xews  Co.  v.  Express  Traffic  Association, 
15  C.R.C.  175. 
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In  the  judomeiit  of  the  Board,  in  re  Kate  S.  Massiah  i'.  C.P.E.,  File  No.  23S65, 
May,  1914-  (IT  C.R.C.  S8),  a  case  involving-  very  similar  conditions  to  those  now 
before  us,  Mr.  Commissioner  (now  Assistant  Chief  Commissioner)  McLean  says: — 

"  The  standard  passenger  rate  in  Eastern  Canada  is  3  cents  (now  3-^5 
cents)  and  within  this  standard  the  railways  have  discretion  as  to  varying  the 
rate  under  certain  conditions,  subject  to  the  obligation  imposed  by  the  Railway 
Act  in  regard  to  discrimination." 

That  discretion  still  remains  with  the  railways,  subject  as  before  stated.  It  is  pre- 
served by  section  345,  subsection  1  (/>),  of  the  Railway  Act,  which  reads  as  follows: — 

"  (345).  (1)  Xothing  in  this  Act  shall  be  construed  to  prevent — 
(h)  The  issuing  of  mileage,  excursion,  or  commutation  passenger  tickets, 
or  the  carriage  at  reduced'  rates,  of  immigrants,  or  settlers  and  their  goods  or 
effects,  or  any  member  of  any  organized  association  or  commercial  travellers 
with  his  baggage." 

So  tha/t,  subject  to  the  obligations  of  the  Act,  as  regards  discrimination,  the  railway 
is  left  free  to  develop  and  manage  its  own  business,  and  whei'e,  in  its  judgment,  it 
will  develop  or  increase  passenger  traffic  in  any  sections  or  areas,  to  employ  mileage, 
excursion  or  commutation  rates  for  that  purpose. 

The  new  legislation  does  no  more,  in  my  opinion,  than  give  the  Board,  what 
before  its  enactment  it  did  not  possess,  viz:  a  judicial  discretion  to  maike  such  an 
order,  Whenever  the  Board  sees  fit."  It  is  a  power  which,  in  my  view,  and  having 
regard  to  the  fact  that  the  right  to  so  issue  these  commutation  tickets  is  still  pre- 
served to  the  railways,  is  intended  to  be  exercised,  or  at  any  rate,  should  be  used 
primarily,  in  a  remedial  way,  to  prevent,  or  remedy  those  Q'ifferences  of  treatment 
made  apparent  to  it  and  which  clearly  amounted  to  discrimination.  It  clearly  never 
was  intended  by  Parliament  that  this  power  should  be  exercised  by  the  Board  indis- 
criminately so  as  to  interfere  unduly  with  the  discretion  of  the  railways,  but  as  a 
means  in  the  hands  of  the  Board,  to  correct  a  misuse  or  wrong  exercise  of  that  dis- 
cretion, clearly  established  to  its  satisfaction.    Therefore  its  object  is  remedial. 

I  have  examined  what  evidence  and  arguments  were  submitted,  with  an  anxious 
desire  to  determine  the  quantum  or  extent  of  the  alleged  discrimination  or  difference 
in  treatment  complained  of  by  the  granting  of  commutation  fares  in  one  locality  and 
withholding  them  in  others.  I  confess  I  find  myself  unable  to_  get  much  light  on  that 
subject  from  evidence  or  argument  in  most  of  the  cases.  Difference  of  treatment  and 
a  discrimination  in  favour  of  one  area,  or  set  of  places,  in  preference  to  others, 
undoubtedly  has  been  shown  by  the  mere  fact  that  as  to  the  one  set  the  fares  are 
granted,  and  in  the  others  they  are  withheld,  but  this  is  not  unjust  discrimination 
justifying  any  interference  by  the  Board,  or  the  invoking  of  the  new  section  (sub- 
section 2  of  345). 

'Certainly  there  was  no  case  established  by  the  several  complaints  that  their 
respective  loci  were  more  discriminated  against  in  relation  .to  neighbouring  places 
enjoying  the  commutation  fares,  than  was  Brampton  in  relation  to  Oakville,  yet 
although  much  was  ingeniously  and  forcefully  urged  on  behalf  of  Brampton,  by  Mr. 
Wegenast,  to  establish  an  unquestionable  similarity  and  consequent  claim,  a®  of  right, 
to  similar  treatment  as  Oa.kville,  it  appeared  to  me  that  the  case  of  Brampton  stood 
just  where  it  was  after  the  much-litigated  case  in  which  the  decision  was  adverse  to 
Brampton  on  the  same  facts  and  conditions  as  now  relied  upon.  Let  us  compare  the 
Brampton  case  with  the  status  of  Oakville.  Brampton  is  a  thriving  county  town  of 
some  6,(X)0  inhabitants.  It  is  the  centre  or  market  town- for  the  county  of  Peel.  It 
has  its  own  industries,  its  own  local  business  concerns,  and  the  people  who  operate 
them  live  in,  or  near  Brampton.  It  happens  to  be  located  about  the  same,  or  shorter 
distance  (some  twenty  miles)  from  Toronto,  as  is  Oakville.   By  reason  of  its  proximity 
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onb',  numbers  of  its  inhabitants  are  constantly  going  in  and  out  of  the  city  of 
Toronto,  paying  standard  fares.  It  has  a  few  residents  who  go  daily  to  and  from 
Toronto  in  the  course  of  their  daily  business.  The  railway's  records  show  not  more 
than  seventeen  by  actual  count — Mr.  Wegenast  claims,  fifty  or  more,  rather  vaguely. 
It  is  seeking,  quite  properly,  to  secure  for  itself  as  residents,  many  Toronto  people 
who  seek  residence  outside  the  city,  owing  amongst  other  reasons  to  difficult  and 
expensive  living  conditio'ns  within  the  city.  It,  not  unnaturally,  is  seeking  the  medium 
of  cheap  transportation  rates,  to  and  from  Toronto,  to  induce  city  people  to  locate 
there.  It  presses  its  claims  to  commutation  tickets,  upon  the  possibility  that  the 
granting  of  them  would  create  it  into  a  place  of  suburban  residence.  Mr.  Wegenast 
admits  this,  when  he  says  (volume  3'24,  p.  1644)  : — 

"  I  wish  to  satisfy  the  Board  as  to  the  possihilities  of  Brampton  as  a  place 
of  suburban  residence." 

And  Brampton  seeks  the  commutation  fares  in  aid  of  this  experiment,  t,he  cost  of 
which,  did  th-e  attempt  fail  or  succeed,  would  be  on  the  railways  carrying  the  traffic, 
the  gain  that  of  Brampton  in  increased  prosperity — largely  at  the  cost  of  the  railway. 
It  asks  the  railway  to  make  the  experiment,  and  the  railway  declines,  and  I  see  no 
reason  why  the  Board  should  interfere  with  its  decision. 

Oa.kville  is  an  established  suburban  residential  area,  and  has  been  of  growing 
and  recognized  importance  as  such,  for  many  years.  Mr.  Gregory,  himself  a  resident, 
says  there  would  be  about  150  daily  commuters,  and  in  summer  between  200  and  300. 
Brampton  is  a  self-centred,  established  county  town  seeking  enlargement.  Ofikville 
is  a  well-known  suburban  resort.  The  difference  between  the  two  places  is  well 
defined.  In  granting  the  commutation  fares  to  Oakville,  and  withholding  them  from 
Brampton,  the  railway  was  acting  within  its  rights,  and  was  guilty  of  no  unjust 
discrimination.    Such  was  the  decision  of  this  Board  some  years  ago. 

In  City  of  Toronto  and  Town  of  Brampton  v.  G.T.R.  and  C'.P.E.,  11  C.K.C.  3^0, 
the  late  Chief  Commissioner  Mabee  said,  in  delivering  the  judgment  of  the  Board,  in 
"Which  the  same  dispute  came  the  second  time  before  the  Board  for  decision : — 

"  So  that,  as  I  understand  the  position  now,  if  a  railway  company  exercises 
the  discretion  given  to  it  under  section  341,  that  discretion  remains  uncon- 
trolled and  should  not  be  interfered  with  by  the  Board  unless  there  is  some 
affirmative  evidence  that  it  results  in  unjust  or  unfair  discrimination  between 
I>er&ons  or  localities." 

That  decision  is  applicable  to  the  facts  now  presented  and  I  would  adopt  it  and 
dispose  of  this  dispute  accordingly. 

No  other  cases  call  for  special  consideration,  in  view  of  the  general  lorinciple 
referred  to,  and  which  I  think  should  govern  this  class  of  application.  No  cases  of 
unjust  discrimination  were  established.  The  principles  applied  in  the  decision  of 
the  Brampton  C3se  cited  above,  apply  equally  to  these  applications  in  respect  of  which 
no  case  has  been  established,  "prima  facie,  which  could,  in  my  opinion,  call  for  any 
exercise  of  that  discretionary  power  which  is  invoked  by  the  applicants  and'  which  I 
would  suggest  was  never  intended  to  be  exercised,  except  in  a  very  clear  and'  definite 
case,  necessitating  remedial  action  upon  well  established  grounds. 

The  applications  should  be  dismissed. 

The  Chief  Commissioner,  the  Assistant  Chief  Commissioner  and  Commissioner 
Goodeve  concurred. 


Ottawa,  April  1,  1920. 
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ORDER  No.  29512. 

THE  BOARD  OF  RAILWAY  COMMISISIONERS  FOR  CANADA. 

7/1  the  matter  of  the  complaints  of  the  city  of  Toronto;  residents  of  OahvUle  and 
statio7is  hetiveen  OahvUle  and  Toronto;  residents  of  Laval  des  Rapides,  Que- 
bec; Gatineau  Res^idents'  Association;  E.N.  Brown  of  MontreM,  Quebec;  the 
town  of  ^YeMon,  Ontario;  and  residents  of  the  town  of  Lasalle,  Quebec — • 
against  the  proposed  increase  in  commutation  fares  published  by  the  railway 
companies,  to  become  effective  March  1,  1920;  and  the  order  of  the  Board  No. 
^9Jf07,  dated  February  27,  1920,  suspending  the  said  fares  pending  a  hearing  by 
the  Board. 

Files  Nos.  29984,  29984-1,  29984-2,  2'9984-3, 
29984.4,  29984-5,  29984-6,  and  29984-7. 

Thursday,  the  1st  day  of  April,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner, 
A.  S.  GooDEVE,  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  hearing-  the  matter  at  the  sittings  of  the  Board  held  in  Montreal,  February 
25,  1920,  Toronto,^  March  5,  1920,  Montreal,  March  9,  1920,  and  Ottawa,  March  16, 
1920,  citizens  of  Lachine  and  of  the  town  of  Lasalle,  the  city  of  Montreal,  the  Citi- 
zens' Committee  and  the  Town  Council  of  Oakviile,  the  town  of  Weston,  the  city  of 
Toronto,  the  town  of  Bridgeburg,  the  village  of  Port  Colborne,  the  township  of 
Bertie,  the  Board  of  Trade  of  Brampton,  the  town  of  Brampton,  the  iCanadian  Manu-' 
facturers'  Association,  the  Canadian  National  Railways,  and  the  Grand  Trunk  and 
Canad'nn  Pacific  Railway  Companies  being  represented  at  the  hearing,  and  what  was 
alleged — 

It  is  ordered  as  follows: — 

1.  That  the  following  tariffs,  namely: — 

Canadian  Pacific  Railway  Company,  C.R.C.  Nos.  139,  140,  and  145. 
Grand  Trunk  Railway  Company,  C.R.C.  No.  E-2822. 
Canadian  National  Railways,  C.R.C.  Nos.  W-90  and  E-114. 
Toronto,  Hamilton  &  Buffalo  Railway,  C.R.C.  Nos.  1279,  1281,  and  T284. 
New  York  Central  Railroad  Company,  Supplement  No.  4  to  'C.R.C.  No.  9. 
Central  Vermont  Railway  Company,  Supplement  No.  1  to  C.R.C.  No.  525. 
be,  and  they  are  here^by,  disallowed. 

2.  That  the  said  railway  companies  be,  and  they  are  hereby,  permitted  to  file  new 
tariffs  of  fares,  for  commutation  passenger  traffic,  applicable  between  the  points 
included  in  the  now  existing  tariffs  of  commutation  fares,  as  follows,  namely: — 

(a)  50-trip  tickets,  good  for  30  days,  on  the  basis  of  8^  mills  per  mile  of  travel, 
subject  to  a  minimum  charge  per  ride  of  7^  cents. 

(b)  40-trip  tickets  (scholars'  tickets),  good  for  30  days,  on  the  basis  of  4^^  mills 
per  mile  of  travel,  subject  to  a  minimum  charge  per  ride  of  7i  cents; 

(c)  10-trip  tickets,  good  for  three  months,  on  the  basis  of  2-5  cents  per  mile  of 
trave/l,  subject  to  a  minimum  charge  per  ride  of  7^  cents; 

subject  to  the  provisions  of  Section  327  of  the  Railway  Act,  1920. 
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3.  That  the  applications  of  the  corporation  of  the  city  of  Toronto,  the  town  of 
Brampton,  the  Harris  Wood  Products  Company,  Limited,  Toronto,  the  town  of  Wes- 
ton, the  Municipal  Council  of  Woodbridge,  W.  H.  Cross  and  A.  Newman,  of  Bolton, 
Ontario,  for  an  order  requiring  commutation  passenger  fares  to  be  extended  to  other 
territory  than  covered  by  the  existing  tariffs,  be,  and  they  are  hereby,  dismissed. 

F.  B.  CAHVELL, 

Chief  Commissioner. 


ORDER  :n[o.  29495. 

In  the  matter  of  the  application  of  the  Canadian  Freight  Association,  on  behalf  of  the 
Grand  Trunh  and  Canadian  Pacific  Railway  Companies  and  the  Canadian 
National  Railwoys,  for  a  postponement  and  reconsideration  of  the  Order  of  the 
Board  No.  28618,  dated  August  1,  1919,  in  the  matter  of  joint  freight  tariffs  to 
apply  to  interline  traffic  hetween  points  on  the  lines  of  the  said  railway  com- 
panies, respectively. 

File  1^0.  27450. 

Tuesday,  the  23rd  day  of  March,  A.D.  1920. 

Hon.  F.  B.  Caryell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  'SN.  B.  Naxtel,  K.C,  Deputy  Chief  Commissioner. 

A.  S.  GooDEYE,  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  Jan- 
uary 20,  1920,  the  Grand  Trunk  and  Canadian  Pacific  Railway  Companies,  the  Cana- 
dian National  Railways,  the  Boards  of  Trade  of  Montreal  and  Toronto,  the  Canadian 
Manufacturers'  Association,  and  the  Dominion  Canners'  Association  being  represented 
at  the  hearing,  and  what  was  alleged, — 

It  is  ordered:  That  the  said  Order  No.  28618,  dated  August  1,  1919,  be,  and  it  is 
hereby,  rescinded. 

F.  B.  CARYELL, 

Chief  Commissioner. 
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GENERAL  ORDER  No.  288. 

In  the  matter  of  Section  372  of  the  Railway  Act,  1919,  for  the  carrying  of  wires  and 
cables  along  or  across  tlie  track  of  railway  companies  under  the  jurisdiction  of 
the  Board;  and  the  application  of  the  Canadian  National  Railways  for  an  order 
amending  the  Standard  Conditions  and  Specifications  for  Wire  Crossings, 
approved  hy  the  General  Order  of  the  Board  No.  281,  dated  May  6,  1918,  as 
amended  hy  General  Order  No.  267,  dated  June  27,  1919. 

Case  No.  4704. 
Tl-esday,  the  23rd  day  of  March,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner.  - 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Naxtel,  K.C.,  Deputy  Chief  Commissioner. 

A.  S.  Goodeve,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  RiTiiERFORD,  C.j\r.G.,  Commissioner. 

Vpon  reading-  what  is  filed  in  support  of  the  application,  the  Canadian  Pacific 
and  Grand  Trunk  Railway  Companies  concurring'  therein, — 

It  is  ordered:  That  the  said  Standard  Conditions  and  Specifications  for  Wire 
Crossings,  as  approved  by  the  General  Order  of  the  Board  No.  231,  dated  May  6,  1918, 
be,  and  they  are  hereby,  amended  by  striking  out  paragraph  4  of  Part  1  of  the  said 
conditions  and  specifications,  and  substituting  therefor  the  following,  namely: — 

4.  The  applicant,  before  any  work  is  begun,  shall  give  the  railway  com- 
pany owning,  operating,  or  using  the  said  railway  at  least  seventy-two  hours' 
prior  notice  thereof  in  writing,  and  the  said  railway  company  shall  be  entitled 
to  appoint  an  Inspector,  under  whose  supervision  such  work  shall  be  done,  and 
whose  wages,  at  a  rate  not  to  exceed  eleven  dollars  per  day,  shall  be  paid  by 
the  applicant;  such  payment  to  cover  both  wages  and  expenses.  When  the 
applicant  is  a  municipality  and  the  work  is  on  a  highway  under  its  jurisdiction, 
the  wages  of  the  inspector  shall  be  paid  by  the  railway  company." 

2.  That  the  said  General  Order  No.  2G7,  dated  June  27,  1919,  be,  and  it  is  hereby, 
rescinded. 

F.  B.  CARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  289. 

In  the  matter  of  the  consideration  of  the  adoption  hy  railway  companies  subject  to 
jurisdiction  of  th<>  Board  of  rules  rehitire  to  the  hispectio7i  of  locomotives  and 
tenders. 

Fib;  No.  21351. 

Wednesday,  the  24th  day  of  March,  1920. 

Hon.  F.  B.  CwiWAA.,  K.C.,  Chief  Comynissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  (iooDEVE,  Commissioner.  ^ 

A.  C.  H;)Y(  K,  K.C.,  Commissioner. 

J.  G.  Ri  TiiKijFoRD,  C.M.G.,  Commissioner. 

In  pursuance  of  the  powers  conferred  upon  the  Board  by  section  287  of  the 
Railway  Act,  1919,  and  of  all  other  powers  possessed  by  it  in  that  behalf;  and  upon 
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reading  the  submissions  filed  by  the  Railway  Association  of  Canada  and  the  Canadian 
Pacific  and  Grand  Trunk  Railway  Companies,  and  the  report  and  recommendation 
of  the  Chief  Operating  Officer  of  the  Board, — 

It  is  ordered:  That  the  railway  companies  subject  to  the  jurisdiction  of  the  Board 
adopt  and  put  into  force,  not  later  than  the  first  day  of  June,  1920,  the  rules  relative 
to  the  inspection  of  locomotives  and  tenders,  hereto  attached  marked  A." 

F.  B.  CARVELL, 

Chief  Commissioner. 

RULES  RELATIVE  TO   THE   INSPECTION   OF   LOCOMOTIVES   AND  TENDERS. 

Every  locomotive  and  tender  shall  be  inspected  after  each  trip,  or  day's  work. 
The  employee  making  the  inspection  shall  report  all  defects  found,  in  report  book. 
Defects  reported  ^vhich  are  not  repaired  before  the  locomotive  is  returned  to  service 
shall  be  filed  in  the  office  w*here  the  inspection  is  made. 

Air  Brakes. — It  must  be  known  before  each  trip  that  the  brakes  on  locomotive 
and  tender  are  in  safe  and  suitable  condition  for  service;  that  the  air  compressor 
or  compressors  are  in  condition  to  provide  an  ample  supply  of  air  for  the  service  in 
which  the  locomotive  is  used;  and  that  all  other  devices  for  controllintr  or  regulating 
the  pressure  are  properly  maintained. 

Testing  Main  Reservoirs. — Every  main  reservoir,  before  being  put  into  service, 
and  at  least  each  twelve  months  thereafter,  shall  be  subjected  to  hydrostatic  pressure 
not  less  than  25  per  cent  above  the  maximum  allowed  air  pressure.  The  entire  sur- 
face of  the  reservoir  shall  be  hammer-tested  each  time  the  locomotive  is  shopped  for 
general  repairs,  but  not  less  frequently  than  once  each  eighteen  months. 

DRAAV  GEAR  AND  DRAFT  GEAR. 

Draw  Gear  between  Locomotive  and  Tender. — The  draw  gear  between  the  loco- 
motive and  tender,  together  with  the  pins  and  fastenings,  shall  be  maintained  in  safe 
and  suitable  condition  for  service.  The  pins  and  drawbar  shall  be  removed  and  care- 
fully examined  for  defects  not  less  frequently  than  once  each  three  months.  Suit- 
able means  for  securing  the  drawbar  pins  in  place  shall  be  provided.  Inverted  draw- 
bar pins  shall  be  held  in  place  by  plate  or  stirrup. 

(h)  Two  or  more  safety  bars  or  safety  chains  of  ample  strength  shall  be  provided 
between  locomotive  and  tender  (except  when  double  drawbars  are  used),  maintained 
in  safe  and  suitable  condition  for  service,  and  inspected  at  the  same  time  draw  gear 
is  inspected. 

(c)  Safety  chains  or  safety  bars  shall  be  of  the  minimum  length  consistent  with 
the  curvature  of  the  railroad  on  which  the  locomotive  is  operated. 

(c?)  Lost  motion  between  locomotives  and  tenders  not  equipped  with  spring 
buffer  shall  be  kept  to  a  minimum,  and  shall  not  exceed  one-half  inch. 

(e)  When  spring  buffers  are  Used  between  locomotives  and  tenders,  the  spring 
shall  be  applied  with  not  less  than  three-fourths  inch  compression,  and  shall  at  all 
times  be  under  sufficient  compression  to  keep  the  chafing  faces  in  contact. 

Chafing  Irons. — Chafing  irons  of  such  radius'  as  will  permit  proper  curving  shall 
be  securely  attached  to  locomotive  and  tender,  and  shall  be  maintained  in  condition 
to  permit  free  movement  laterally  and  vertically. 

Draft  Gear. — Draft  gear  and  attachments  on  locomotives  and  tenders  shall  be 
securely  fastened  and  maintained  in  safe  and  suitable  condition  for  service. 

Cah  Lights. — Each  locomotive  used  between  sunset  and  sunrise  shall  have  cab 
lamps,  which  will  provide  sufficient  illumination  for  the  steam,  air,  and  water  gauges, 
to  enable  the  enginemen  to  make  necessary  and  accurate  readings  from  their  usual 
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and  proper  positions  in  the  cab.  These  lights  shall  be  so  located  and  constructed 
that  the  light  will  shine  only  on  those  parts  requiring  illumination.  Locomotives 
used  in  road  service  shall  have  an  additional  lamp  conveniently  located  to  enable 
the  persons  oi>erating  the  locomotive  to  easily  and  accurately  read  train  orders  and 
time  tables,  and  so  constructed  that  it  may  be  readily  darkened  or  extinguished. 

Lateral  Motion. — The  total  lateral  motion  or  play  between  the  hubs  of  the  wheels 
and  the  boxes  on  any  pair  of  wheels  shall  not  exceed  the  following  liiliits: — 

For  engine  truck  wheels  (trucks  with  swing  centres),  1'  inch. 
For  engine  truck  wheels  (trucks  with  rigid  centres),  li  inches. 
For  trailing  truck  wheels,  1  inch. 

For  driving  wheels  (more  than  one  pair),  not  more  than  |  inch. 

These  limits  may  be  increased  on  locomotives  operating  on  track  where  the  * 
curvature  exceeds  20  degrees,  when  it  can  be  shown  that  conditions  require  additional 
lateral  motion. 

Pilots. — Pilots  shall  be  securely  attached,  properly  braced,  and  maintained  in  a 
safe  and  suitable  condition  for  service.  The  minimum  height  from  the  rail  3  inches 
and  the  nuixiiiui!-'.  ^  inches. 


ORDEE  No.  29501. 

7/1  the  matter  cf  tJie  application  of  the  United  Grain  Growers,  Limited,  Calgary, 
Alberta,  for  an  Order  permitting  them  to  use  the  industrial  siding  at  Fahler, 
Alhertay  on  tJie  Edmonton,  Dunvegan  &  British  Columbia  Railway. 

File  No.  27262.2. 

Thursday,  the  25th  day  of  March,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  EuTiiERFORD,  C.M.G.,  Commissioner. 

Upon  hearing-  the  application  at  the  sittings  of  the  Board  held  in  Edmonton, 
Xovember  2S,  1919,  the  applicants,  residents  of  the  district  of  Fahler,  the  Great  War 
Veterans'  Association,  and  other  parties  interested  being  represented  at  the  hearing, 
and  what  was  alleged;  and  upon  reading  the  written  submissions  filed  after  the  hearing, 
both  in  support  of  and  in  opposition  to  the  application,  and  the  report  and  recom- 
mendation of  an  Inspector  of  the  Board, — 

It  is  ordered :    That  the  application  be,  and  it  is  hereby,  refused. 

F.  B.  CABVELL, 

Chief  Commissioner. 


DO 


ORDER  ^o.  29502. 

In  the  matter  of  tariffs  filed  hy  railway  companies  to  take  effect  March  29,  instant, 
imposing  additional  tolls  on  passenger  traffic  from  Canada  do  destinations  in 
the  United  States,  also  Cuba  and  other  foreign  countries  where  tickets  are 
routed  directly  tlirough  United  States  ports  or  gateways,  the  adverse  rate  of 
exchange  and  the  requirements  of  the  United  States  railways  for  settlement  in 
United.  States  funds  being  stated  in  the  said  tariffs  as  the  rmsrni  for  the  said 
additiontal  tolls. 

File  Xo.  29GT4.3. 

Saturday,  the  27th  day  of  March,  A.D,  1920. 

Hon.  E.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assi<stant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner.  ' 
A.  C.  BoYCE,  K.C.,  Commissioner. 

G.  Rutherford,  C.M.G.,  Commissioner. 

In  pursuance  of  the  powers  conferred  upon  the  Board  under  section  325  of  the 
Railway  Act,  1919,  and  of  all  other  powers  possessed  by.it  in  that  behalf — 

It  is  ordered:  That  the  following  tariffs  of  the  designated  railway  companies  be, 
iind  they  are  hereby,  suspended  until  further  order  of  the  Board,  namely : — 

Canadian  Pacific  Railway   C.R.C.  No.  156 

Grand  Trunk  Railway   C.R.C.  No.  E-28:M 

Canadian  National  Railways   C.R.C.  No.  E-123 

Toronto,  Hamilton  &  Buffalo  Railway   C.R.C.  No.  12S8 

Dominion  Atlantic  Railway.   C.R.C.  No.  470 

Quebec,  Montreal  &  Southern  Railway   C.R.C.  No.  276 

Napierville  Junction  Railway   C.R.C.  No.  125 

TVre  :\rarquette  Railway   C.R.C.  No.  597 

Rutland  Railroad..  .  .'^   C.R.C.  No.  670 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  NO.  29514. 

In  the  matter  of  tariffs  filed  by  railway  companies  to  take  effect  March  29  instant, 
imposing  additional  tolls  on  passenger  traffic  from  Canada  to  destinations  in 
the  United  States,  also  Cuba  and  other  foreign  countries  where  tickets  are 
routed  directly  through  United  States  ports  or  gateways,  the  adverse  rate  of 
exchange  and  the  requirements  of  the  United  States  railways  for  settlement 
in  United  States  funds  being  stated  in  the  said  tariffs  as  the  reason  for  the 
said  additional  tolls. 

File  No.  29674.3 

Tuesday,  the  30th  day  of  March,  A.D.  1920. 

Hon.  F.  B.  Oarvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  Goodeve,  Commissioner. 
A.  C.  Boyce,  K.C,  Commissioner. 

In  pursuance  of  the  powers  conferred  upon  the  Board  under  section  325  of  the 
Railway  Act,  1919,  and  of  all  other  powers  possessed  by  it  in  that  behalf — 
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It  is  Ordered:  That  the  following  tariffs  of  the  designated  railway  companies  be^ 
and  they  are  hereby,  suspended  until  further  order  of  the  Board,  namely: — 

Quebec  Central  Railway  C.R.C.  No.  177 

Wabash  Railway  C.R.C.  No.  1048 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  29509. 

In.  the  matter  of  the  applications  of  the  mumcipal  corpor^itions  of  the  city  of  Ottuwd 
and  the  township  of  Nepean,  to.  he  heard  hy  the  Board  in  oppositi)on  to  the 
tariff  or  tariffs  of  tolls  of  the  Ottau^a  Electric  Railway  Comp^jCny,  to  become 
effective  April  5,  1920. 

Case  No.  2987. 

Thursday,  the  1st  day  of  April,  A.D.  1920. 

Hon.  F.  B.  Carvell_,  K.C,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

A.  ,S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner.  ^ 

J.  G.  Rl'tiierford/C.M.G.,  Commissio'ner. 

Upon  hearing  the  applications  at  the  sittings  of  the  Board  held  in  Ottawa, 
March  31,  1920,  in  the  presence  of  co-unsel  for  the  township  of  Nepoan,  the  police  vil- 
lage of  Westboro,  the  city  of  Ottawa,  and  the  Ottawa  Electric  Raihvay  Company, 
and  what  was  alleged: — 

It  is  ordered:  That  the  Ottawa  Electric  Railway  Company's  iSpecial -Passenger 
Tariff,  C.R.C.  No.  6,  published  to  become  effective  April  5,  1920,  be,  and  it  is  hereby, 
-uspended  until  further  order  of  the  Board,  pending  w^hich  the  fares'  named  in  the 
compaYiy's  Special  Passenger  Tariff,  C.R.C  No.  4,  be  conti;nued  in  effect. 

F.  B.  CARVELL,  ^ 

Chief  Commissioner. 


CIRCULAR  No.  189. 

File  No.  1861}0.2o  re  Changing  the  Names  of  Stations. 

Applications  are  from  time  to  time  made  to  the  Board  by  the  residents  of  different 
localities  for  orders  requiring  railway  companies  to  change  the  names  of  stations 
along  their  respective  lines  of  railway,  to  which  replies  have  invariably  been  made 
that  the  Board  has  no  power  to  make  the  orders  applied  for;  that  the  railway 
companies  themselves  are  th-e  proper,  in  fact  the  only,  parties  to  afford  relief  in  such 
oases,  unless,  as  has-  happened  in  some  instances,  a  change  in  the  name  of  a  post  office 
i>  desired,  when,  of  ^course,  the  application  would  be  to  the  Post'  Office  authorities  at 
Ottawa. 

Ev  order  of  the  Board. 

A.  D.  CARTWRIGHT, 

Secretary. 


J^ailtoa}'  Commissioners 
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Ottawa,  May  1,  1920 


No.  3 


This  publication  is  issued  fortnightly,  on  the  1st  and  15th  of  each  month.  Annual  sub« 
scription,  J3.00  ;  single  numbers,  20  cents;  in  quantities,  25  per  cent  discount-  Early  applicatioo 
should  be  made  for  copies  in  quantities.  Subscriptions  should  be  Kent,  in  every  case,  to  lh« 
Chief  Accountant,  Department  of  Public  Printing  and  Stationery,  Ottawa. 


Application  for  a  ruling  of  the  Board  in  connection  with  Rule  S  (h)  of  the  Baggage 
Regulations  and  whether  the  amount  of  compensation  therein  specified,  namely 
$1K)0,  is  applicable  to  all  manner  of  loss  in  respect  of  baggage. 


Commissioner  Boyce  : 

Application  is  made  by  a  firm  of  solicitors  for  advice  as  to  the  legal  interpreta- 
tion to  be  placed  upon  the  Baggage  Regulations — Rule  3  (b)  of  General  Order  Xo. 
151.  They  desire  to  be  informed  as  to  whether  the  limit  of  $100  for  liability  for  loss 
by  the  carrier  is  applicable  to  all  manner  of  loss  in  respect  of  baggage.  The  opinion 
of  the  Board  is  sought,  presimiably  as  a  preliminary  to  the  institution  of  legal  pro- 
ceedings in  a  provincial  court,  which  would  involve  the  construction  and  interpreta- 
tion of  the  regulation  as  regards  particular  circumstances  under  which  the  loss 
occurred. 

I  am  of  opinion  that  it  is  no  part  of  the  functions  or  duty  of  this  Board  to  give 
such  opinions  or  legal  interpretations  for  the  purpose  of  founding  or  supporting 
legal  claims.  Those  functions  are  of  courts,  and  this  Board,  whose  functions  are 
administrative — not  advisory — should  not  appropriate  them.  This  has  long  been  the 
practice  and  principle  adopted  by  this  Board. 

In  a  memorandum,  dated  November  11,  1907,  re  Dunville  Ice  Company's  switch, 
the  then  Chief  Commissioner  (Hon.  Mr.  Killam)  stated  that  while  the  Board  is 
always  willing  to  give  information  as  to  the  contents  of  statutes  to  which  parties 
may  not  have  the  means  of  convenient  access,  he  considered  that  it  should  not  under- 
take to  give  legal  opinions  as  to  parties'  rights  under  circumstances  stated  to  it,  except 
where  it  became  necessary  for  it  to  do  so  in  dealing  with  applications  and  complaints 
coming  before  it  in  due  course  for  adjudication;  that  in  the  particular  case  sub- 
mitted, rights  and  obligations  of  the  parties  might  be  affected  by  circumstances  not 
known  to  the  Board;  and  that  the  Board  could  not  properly  undertake  to  advise  in 
the  matter. 

A  number  of  instances  can  be  cited  of  similar  rulings  by  the  Board,  e.g. : — 

File  29386;  inquiry  by  the  Gait  Board  of  Trade  as  to  rights  of  City  Corporation 

of  Gait  as  to  its  franchise  with  the  Grand  River  Railway. 
File  26019;  re  Bedlington  and  Xelson  Railway. 

File  23328,  Part  1 ;  re  Baggage  Regulations — (a)  request  of  Sims,  Bray  & 
^fclntosh,  Toronto;  (b)  request  of  H.  G.  W.  Wilson,  K.C.,  Indian  Head, 
Sask.;  (c)  request  of  Messrs.  Jennings  &  Clute;  and 

File  23328.1 ;  request  of  Anthony  Conwell,  Newport  Beach,  B.C. 
The  applicants  should  be  advised  that,  for  the  reasons  given,  the  Board  is  unable 
to  comply  with  their  request. 

Ottawa,  April  8,  1920, 

The  Assistant  Chief  Commissioner  and  Commissioner  Goodeve  concurred. 


File  23328.10. 


JUDGMENT. 
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Athahasca  Street  Suhimy,  Moosejaw. 

File  29564. 

JUDGMENT. 

McLean,  Assistant  Chief  Commissioner: 

The  letter  of  February  27,  1920,  on  file  from  the  City  Commissioner  of  Moosejaw, 
sets  out  two  points  on  which  determination  was  required:  (1)  the  question  of  the 
cost  of  the  paving  of  the  subway;  (2)  the  cost  of  "placing  three  or  four  lamps  under- 
neath the  subway." 

The  matter  was  taken  up  with  Mr.  Eraser  in  the  Board's  letter  of  March  15. 
The  railway,  by  Mr.  Temple's  letter  of  March  30  attached  to  Mr.  Eraser's  letter  of 
April  6,  is  agreeable  to  surfacing  the  approaches  and  the  portion  of  the  highway 
underneath  the  subway  in  accordance  with  what  is  set  out  in  the  Board's  letter.  Objec- 
tion is  taken  to  the  lighting  of  the  subway,  it  being  uregd  (1)  that  the  subway  is  part 
of  the  continuous  highway  in  connecion  with  which  the  city  has  the  burden  of  lighting; 
(2)  that  it  would  be  a  small  matter  for  the  city  to  light  the  subway;  (3)  that  there 
would  be  considerable  cost  to  the  railway  to  undertake  this  work  as  compared  with  the 
lesser  cost  to  the  city.  It  is  stated  that  the  practice  hitherto  existing  on  the  part  of 
ti  o  Board  has  been  that  the  ciy  should  bear  the  cost  of  lighting  the  subway.  It -will 
be  noted  that  the  railway  does  not  answer  the  contenion  that  the  lighting  of  the  portion 
of  the  street  un  icr  tJie  subway  and  two  sidewalks  immediately  under  the  right  of  wajl 
of  the  railway  company  is  a  condition  created  by  the  construction  of  the  subway. 

The  subwaj-  is  being  built  as  a  term  of  an  agreement  entered  into  between  the 
city  of  Moosejaw  and  the  Canadian  ^Northern  on  February  22,  1912.  The  agreement 
will  be  found  on  file  14134.39  attached.  Quite  a  large  number  of  matters  affecting  the 
route  of  the  Canadian  Northern  through  Moosejaw  are  covered  by  the  agreement. 
Under  it,  the  railway  obligates  itself,  inter  alia,  to  construct  a  subway  at  Athabasca, 
street,  66  feet  in  width.  Order  No.  16485  of  May  9,  1912,  issued,  approving  of  the 
plan  and  profile  in  accordance  with  and  subject  to  the  terms  of  the  agreement. 

This  work  is  one  where  under  Section  260  of  the  Railway  Act  (sec.  6,  8-9  Ed.  VII, 
chap.  32,  in  former  legislation)  the  whole  cost  and  expense  of  providing  "  protection, 
safety  and  convenience  for  the  public,  in  respect  of  any  crossing  of  the  highway  by 
the  railway,"  is  on  the  railway,  as  the  construction  in  this  case  is  after  May  19,  1909. 

Mr.  Temple  refers  to  the  practice  of  the  Board  in  the  past.  I  have  no  recollec- 
tion of  any  case  where  any  ruling,  formal  or  otherwise,  has  been  made  by  the  Board 
in  regard  to  the  question  of  the  cost  of  lighting  of  a  subway.  I  have  had  Mr.  Blair 
check  the  records  and  he  also  is  unable  to  find  any  case.  There  are  two  cases  dealing^ 
\vith  the  lighting  of  bridges:  one,  the  Victoria  bridge  at  Montreal;  the  other,  a  bridge 
by  means  of  which  a  highway  is  carried  over  railway  tracks  near  Lachine,  Que. ;  but 
the  ruling  in  these  cases  has  no  bearing  upon  the  facts  herein  involved. 

It  may  be  further  noted  that  even  if  a  rule  or  practice  had  been  established  prior 
to  1009,  this  would  have  been  concerned  with  a  situation  where,  under  the  legislation 
as  then  existing,  the  Board  had  power  to  apportion  the  cost,  and  it  would,  under  such 
circumstances,  have  been  able  to  say  whether  the  whole  or  any  portion  of  the  cost  of 
lighting  a  subway  should  have  been  on  the  railway  or  the  municipality  as  the  case 
may  be. 

In  the  case,  of  construction  which  has  taken  place  prior  to  1909  and  in  connec- 
tion with  which  the  matter  of  grade  separation  arises  subsequent  to  1909  the  Board 
has  power  to  apportion  the  cost.  In  the  present  instance,  however,  what  is  contended 
is  that  the  lighting  referred  to  is  additional  lighting  w^hich  would  not  have  been 
necessary  if  the  subway  had  not  been  constructed;  and  it  is,  therefore,  urged  that  it 
is  a  necessary  part  of  the  expense.  In  the  absence  of  any  attempt  on  the  part  of  the 
railway  to  controvert  this  position,  the  argument  as  to  the  burden  of  expense  does  not 
take  the  railway  out  from  under  its  obligation  under  section  260'. 

So  far  as  the  cost  of  installation  of  the  lights  and  their  maintenance  is  con- 
cerned, no  doubt  the  railway  can  make  arrangements  with  the  city  so  that  the  burden 


59 


of  putting  on  a  special  force  to  construct  and  install,  so  far  as  the  railway  is  con- 
cerned, will  not  be  necessary. 

On  what  is  before  the  Board,  the  lighting  involved  falls  within  the  "  protection, 
safety  and  convenience  for  the  public  in  respect  of  any  crossing  of  a  highway  by  the 
railway,"  which  the  railway  is  obligated,  under  section  260,  to  bear  the  burden  of. 

April  8,  1920. 

The  Chief  Commissioner  concurred  on  both  grounds. 


Complaint  of  Lake  Lumber  Co.,  Ltd.,  the  J.  C.  ^Y^lso^)^  Lumber  Co.,  and  the  Merchants- 
of  Qualicum  Beach,  B.C.,  against  discrimination  in  the  matter  of  arbitrary  rates 
on  shipments  of  luynher  from  Qualicum  Beach,  B.C.,  and  Dashwood,  B.C.,  E.  & 
N.  By.  (C.P.R.),  to  Vancouver,  B.C. 

File  26615-29. 

JUDGMENT. 
McLeax,  Assistant  Chief  Commissioner: 

Complaint  is  made  that  on  the  movement  of  lumber  to  destinations  east  of  Van- 
couver, between  the  British  Columbia-Alberta  boundary-  and  Port  Arthur,  the 
through  rates  from  Qualicum  Beach  and'  Dashwood  are  3  cents  per  100  pounds  over 
Vancouver;  in  the  case  of  Victoria,  it  is  only  1^  cents  over  Vancouver. 

It  is  submitted  that  the  differences  are  not  justified  on  mileage,  it  being  contended 
that  Qualicum  Beach  should  not  pay  more  than  1  cent  over  Vancouver.  The  dis- 
tance Victoria  to  Ladysmith,  a  northerly  haul,  is  58-4  miles;  from  Qualicum  Beach, 
a  southerly  haul,  it  is  43-4  miles;  Dashwood  is  3-2  miles  beyond  Qualicum  Beach, 
46-6  miles  to  Ladysmith.  The  Victoria  arbitrary  of  1^  cents  is  equivalent  to  5-14 
mills  per  ton  mile,  which  applied  to  the  Qualicum  Beach  mileage  would  give  1-12 
cents  per  100  pound's. 

In  favour  of  the  lower  basis  asked  for,  it  is  also  set  out  that  on  the  movement 
from  Victoria  to  Ladysmith  an  adverse  summit  at  Malahat  mountain  has  to  be  over* 
come.    Malahat  station  is  915  feet  above  sea-level. 

The  first  through  rates  were  published  in  1904,  and  were  blanketed  over  the  old 
Victoria  and  Sidney  Railway  from  Victoria  to  Sidney,  and  over  the  Esquimalt  & 
Nanaimo  Railway  from  Victoria  to  Nanaimo.  Since  the  Canadian  Pacific  Railway 
acquired  the  Esquimalt  and  Nanaimo  Railway,  the  road  has  been  gradually  extended. 
The  rate  situation  to  destinations  between  the  British  Columbia-Alberta  boundary  and 
Port  Arthur  is  now  as  follows,  the  parenthetical  figures  denoting  the  distances  to 
Ladysmith,  and  the  amounts  the  differentials  over  Vancouver : — 

On  the  old  main  line  between  Victoria  (59)  and  Nanaimo  (14),  and 
beyond  Xanaimo  to  Xanoose  (29),  li  cents. 

From  Port  Alberni  (76),  on  the  west  coast,  and  Courtenay  (82),  the  present 
northern  terminus*  on  the  east  coast,  and'  intermediate  stations  down  to  Quali- 
cum Beach  (44),  3  cents. 

From  Craigs  (34),  a  single  lumber  shipping  station  between  Qualicum 
Beach  and  Xanoose,  the  two  above  mentioned  differentials  are  keyed  together 
by  2  cents. 

Considered  by  itself,  even  the  3  cent  arbitrary  is  not  excessive  for  the  distances 
to  Vancouver,  namely,  122  miles  from  Port  Alberni,  128  from  Courtenay,  and  90  from 
Qualicum  Beach. 

On  the  movement  from  Qualicum  Beach  (90  miles),  the  arbitrary  of  3  cents  over 
the  Vancouver  rate  figures  out  at  0-666  cents  per  ton  per  mile. 
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Reference  i  made  to  the  fact  that  while  from  Victoria  to  Ladysmith,  a  northerly 
haul,  there  is  a  distance  of  58-4  miles,  with  an  arbitrary  of  1|  cents  over  Vancouver, 
in  the  case  of  Qualicum  Beach,  a  southerly  haul,  with  a  distance  of  48-6  miles  to 
Ladysmith,  th^re  is  an  arbitrary  of  S  cents ;  and'  the  disparity  in  rates  and  mileage 
are  relied  on  js  the  measure  of  the  reduction  which  it  is  contended  should  be  made 
-in  the  case  of  Qualicum  Beach. 

The  whole  rate  structure  on  Vancourer  Island  is  affected  by  water  competition. 
AVhile  Qualicum  Beach  is  apparently  not  a  shipping  station  directly  competitive  with 
the  water  route  to  Vancouver,  it  is  given  the  same  rate  as  Port  Alberni,  which  is  a 
shipping  station  that  on  account  of  its  facilities  is  directly  competitive  with  the 
water  route.  That  is  to  saj,  to  it,  as  an  intermediate  point,  is  given  as  a  maximum 
the  ^'■-■'^  '^f  the  longer  distance  point  which  is  a  shipping  station  whose  facilities  make 
it  d'irectly  competitive  with  the  water  route. 

While  reference  is  made  to  the  comparative  mileages  by  way  of  Ladysmith  on 
the  combined  rail  and  water  movement  to  Vancouver,  it  must  also  be  remembered 
that  there  is  open  from  Victoria  the  combined  rail  and  water  movement  by  way  of 
Esquimau ;  so  that  as  against  the  rail  distance  of  4S.4  miles  from  Qualicum  Beach  to 
Ladysmith  there  is  a  rail  distance  of  3- 7  miles  from  Victoria  to  Esquimalt.  Lumber 
may  move  from  Victoria,  as  a  matter  of  convenience,  dependent  on  car  conditions,  etc., 
either  by  way  of  Esquimalt  or  Ladysmith.  But  the  rate  over  the  Esquimalt  route — 
ST  miles  in  length,  of  which  only  about  5  per  cent  is  rail  mileage,  has  a  controlling 
effect  over  the  movement  via  Ladysmith  where  55  per  cent  of  the  distance  is  rail 
mileage.  In  the  movement  from  Qualicum  Beach  48  per  cent  is  rail  mileage.  This 
control  of  the  Victoria-Ladysmith  route  by  the  Esquimalt  route  has  the  effect,  for 
rate-making  pur.poses,  of  reducing  the  Malahat  summit  to  a  water  grade. 

The  rate  situation  complained  of  is  based  on  water  competition.  The  rate  which 
the  applicant  receive-s  is  held  down  by  water  competition.  Subject  to  the  position  laid 
down  in  MidUnd  Lumher  Shippers  vs.  G.T.R.  Co.,  22  Can.  By.  Cas.,  p.  387.  at  p.  388 
— which  is  not  applicable  here  as  the  cases  are  not  on  all  fours — the  general  situation 
as  to  water  competition  is  that  the  railway  is  not  obligated  to  meet  it,  and'  the  extent 
to  which  the  railway  may  meet  water  competition  is  in  its  discretion.  Nanaimo  Board 
of  Tradp  vs.  C.P.B.  Cdl  23  Can.  By.  Cas.,  92.  at  pp.  98  and  99. 

"Revision  of  rates  as  asked  for  cannot  be  directed. 

April  9,  1920. 

The  Chief  Commissioner  concurred. 

ORDER  No.  29539. 

7n  the  matter  of  the  complaints  of  the  LaJce  Lumher  Compdny,  Lijnited,  the  J.  C. 
^Y^hon  Lumher  Company,  'and  merchants  of  Qualicum  Bdach,  in  the  province 
of  British  Columhia,  kigaynst  dlleged  unjust  discrimination  in  the  nmtter  of  the 
differential  of  3  cents  per  100  p*ounds  aver  the  rates  from  VaWicouver  \on  lumher 
shipments  from  Qualicum  BeacJi  and  Doshwood  to  destinations  hetween  the 
British  Columhia- Alberta  hoihidary  and  Port  Arthur,  compared  with  the  differ- 
ential of  1 1-2  cents  per  100  pounds  from  Victoria  on  shipments  to  the  same 
destination. 

Eile  No.  ^©615.29 

Thursday,  the  15th  day  of  April,  1920. 

Hon.  F.  B.  Carvell,  K.C.,  ChUief  Commissioner. 
S.  J.  McLeax,  Assistant  Chief  Commissioner. 

Upon  hearing  the  complaints  at  the  sittings  of  the  Board  held  in  Victoria, 
Novem'ber  24.  1919,  in  the  presence  of  representatives  of  the  complainants  and  counsel 
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and  representatives  for  the  Esquimalt  and  Nanaimo  Railway  Company,  and  what  was 
alleged;  and  uipom  the  report  of  the  Chief  Traffic  Officer  of  the  Board, — 

It  is  ordered:  That  the  complaints  be,  and  they  are  hereby,  dismissed. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Application  of  the  Toronto,  Hamilton  and  Buffalo  Railway  Company,  for  an  order 
apportioning  the  cost  of  diversion  of  Bowen  Road  amd  other  highways,  township 
of  Bertie,  county  of  Welland,  Ont.,  to  he  paid  hy  th-e  railmay  compamies  and 
municipalities  interested;  and  application  of  Mr.  John  T.  James,  for  an  order 
amending  Order  Xo.  26S13,  dated  Decemher  Jf,  1917. 

File  28318-2. 

Heard  at  Hamilton,  October  29,  1919. 

JUDGMENT. 

Commissioner  Boyce  : 

By  judgment  of  the  late  Chief  Commissioner  upon  which  Order  Xo.  2=681.3, 
issued  December  4,  191-7,  the  question  of  the  apportionment  of  the  cost  of  the  work 
and  the  assessment  to  be  made  in  ease  of  the  undertaking  as  to  the  diversion  of  the 
Bowen  Road  out  of  the  Railway  Grade  Crossing  Fund,  was  reserved  to  be  disposed 
of  after  a  hearing  at  which  the  different  parties  were  to  be  represented.  The  work 
of  diversion  involved  the  removal  of  the  Natural  Gas  Company's  lines,  and  the  wires 
of  the  Bell  Telephone  Company  and  the  Great  Northwestern  Telegraph  lines,  under 
section  162,  subsection  1  (n).  The  hearing  took  place  at  Hamilton  on  October  29, 
1919.  At  the  hearing  it  w^as  stated  that  the  railway  companies  had  agreed  with  regard 
to  the  proportions  of  the  cost  which  should  be  borne  by  the  railways  as  between  them- 
selves, and  it  was  further  agreed  that,  so  far  as  the  Thompson  subway  was  concerned, 
the  Toronto,  Hamilton  and  Buffalo  Railway  Company  would  not  press  for  any  con- 
tribution from  the  township  or  county  municipalities  for  the  cost  of  the  work.  It 
was  further  provided  at  the  hearing  that  the  cost  of  the  moving  of  telephone  poles 
and  wires  should  be  referred  to  the  Electrical  Engineer  of  the  Board  to  determine 
what  amount  should  be  paid.  As  to  the  other  matters  involved,  including  the  claim 
for  compensation  of  Mr.  John  T.  James,  judgment  was  reserved. 

'Since  the  hearing,  all  matters  relating  to  the  diversion  of  the  Bell  Telephone 
Company's  wires  and  poje.i,  those  of  the  (rreai  North  Western  Telegraph  Lines,  and 
the  diversion  of  the  Natural  Gas  Company's  pipes,  have  been  adjusted  between  those 
companies  and  the  railways  concerned.  ' 

The  diversion  of  the  road,  according  to  the  plans  filed,  has  been  carried  out;  and 
the  only  questions  to  be  determined  by  the  Board  are — (a)  as  to  the  claim  fox  damages 
made  by  Mr,  John  T.  James,  claiming  to  be  an  adjoining  or  abutting  proprietor;  and 
(h)  the  question  as  the  contribution  by  the  municipalities  of  the  county  of  Welland  and 
township  of  Bertie  to  the  cost  of  the  diversion  of  the  Bowen  Road. 

As  to  the  claim  made  by  Mr.  John  T.  James,  the  facts  are  that  he  was  at  a  date 
some  time  prior  to  the  making  of  Order  No.  26813.  dated  December  4,  1917,  providing 
for  the  diversion,  the  owner  of  a  part  of  lot  Number  9,  in  the  4th  Concession,  from 
the  Niagara  river,  in  the  township  of  Bertie,  which  was  traversed  in  a  northwest 
direction,  practically  through  the  centre  of  his  portion  of  the  land,  by  the  tracks  of 
the  Michigan  Central  Railroad,  and  which  crossed  the  Bowen  Road  which  formed 
the  southerly  boundary  of  Mr.  James'  land. 

Before  application  was  filed  with  this  Board  (November  7,  1917)  for  the  diversion 
of  the  Bowen  iRoad,  Mr.  J ames,  by  respective  grants,  dated  July  10,  1917,  and  October 
31,  1917,  copies  of  Avhich,  duly  attested,  were  filed,  granted,  and  conveyed  to  John  N. 
Beckley,  of  the  city  of  Rochester,  in  the  state  of  New  York,  for  the  express  con- 
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siderations,  respectively,  of  $1,250,  and  those  portions  of  his  holdings  shown  on 
the  plan  and  described  in  the  deed,  which  abutted  upon  or  were  continguous  to  the 
location  of  the  Bowen  Road  as  it  then  existed,  and  which  portions  of  land  so  conveyed 
represented — (a)  7-33  acres,  and  (h)  twenty-seven  one  hundredths  of  an  acre,  triangular 
■portions,  as  shown  on  the  plan  filed. 

Before  the  application  for  the  diversion  was  filed  with  this  Board,  it  is  therefore 
clear  that  the  claimant  James  had,  by  the  grants  mentioned,  divested  himself  of  the 
portions  of  land  incident  to  which  is  the  claim  for  compensation  he  now  presents.  No 
reservation  in  the  first-mentioned  deed  of  7-33  acres,  dated' July  10,  1917,  for  a  road 
allowance  for  the  unsold  portion  of  his  lands  for  right  of  way  to  the  west  of  the 
Bowen  Road  was  made  (by  the  deed  of  July  I'O,  1917)  but  on  conveyance  of  the  small 
triangular  portion  of  land  to  the  southeast  angle  of  his  holding  as  shown  on  the  plan, 
the  purchaser,  in  and  by  the  d'eed,  convenanted  and  agreed  to  provide  a  right  of  way, 
approximately  12  feet  wide,  and  located  approximately  in  the  centre  of  the  northerly 
40  feet  of  the  lands  thereby  conveyed  to  the  grantee  by  Cranmar  Riselay  and  Gladys 
Riselay  Curtis  and  the  William  F.  Anthony  estate;  and  the  grantee  convenanted  to 
maintain  said  roadway  in  a  reasonable  state  of  repair,  fit  for  use  for  farm  purposes, 
and  to  give  to  the  grantor,  his  heirs  and  assigns,  owners  of  the  remaining  portion  of 
the  lands  of  the  grantor,  in  said  lot  number  9,  full  right  of  ingress  and  egress,  etc.,  for 
all  purposes  connected  with  the  use  and  enjoyment  of  the  remaining  portion  of  the 
lands  of  the  grantor. 

Mr.  James,  therefore,  accepted, 'by  private  treaty,  prior  to  the  application  for 
diversion,  the  reservation  as  to  a  private  road  and  means  of  ingress  and  egress  to 
and  from  the  remaining  portion  of  his  land,  with  respect  only  to  that  line  to  the 
east  or  northeast  of  the  Michigan  Central  Railway  Company's  tracks,  and  disposed  of 
all  the  land  lying  to  the  southwest  of  the  Michigan  Central  Railway  Company's  tracks 
and  abutting  on  the  Bowen  Road  as  it  then  existed,  without  any  reservation  whatever 
as  to  right  of  way.  When  he  accepted  the  agreement  as  to  the  right  of  way  to  the  east, 
over  what  had  been  his  own  land  and  those  of  the  neighbouring  proprietors  between 
him  and  the  old  Bowen  Road,  he  concluded  by  private  treaty  a  bargain  which  must  be 
considered  was,  in  his  judgment,  sufficient  compensation  for  the  means  he  had  before 
the  sales  of  getting  to  the  Bowen  Road  as  it  then  existed.  The  evidence  shows  that 
Mr.  James  was  paid  a  full  price  for  the  land  that  he  sold.  If  the  claimant  had 
d'esired,  in  connection  with  the  first  sale  of  the  7-33  acres  lying  southwest  of  the 
^lif'higan  Central  Railway  Company's  tracks  to  obtain  a  right  of  way  to  the  Bowen 
Road  to  the  south  it  was  open  to  him  to  negotiate  with  the  Michigan  Central  Railway 
Company  for  a  farm  crossing  from  the  remainder  of  his  lands  from  the  northeast  onto 
(and  across),  and  reserve  from  his  grantee  a  crossing  over,  the  lands  he  sold  (7-33 
acre)  to  the  Bowen  Road.  He  made  no  such  provision  in  that  sale  and  consequently 
as  to  any  reservation  of  road  allowance  to  the  west  has  suffered  no  damage.  As  to  the 
easterly  portion,  sold  October  31,  1917  (twenty-seven  one-hundredths  of  an  acre),  he 
has,  as  already  stated,  a  reservation  of  a  road  allowance ;  consequently  the  remainder  of 
his  land  is  not  so  injuriously  affected  as  to  sustain  a  claim  for  compensation.  For  all 
that  appears  to  the  contrary,  he  was  a  free  agent  in  making  the  sale  and  elected  his 
dwn  right  of  way  reservation  to  the  east,  and  provided  for  none  to  the  west.  His  rights, 
'  I  think,  are  limited  by  the  agreement  with  his  grantee  to  provide  a  right-of-way  as 
specified  and  reserved  and  do  not  form  any  claim  against  any  of  the  railways  con- 
cerned in  the  diversion  proceedings.  The  provisions  of  the  Railway  Act  as  to  taking 
and  user  of  the  land  do  not  apply  in  this  case.  The  late  Chief  Commissioner,  in  his 
judgment  of  November  29,  1917,  so  ruled,  and  the  facts  establish  it.  If  it  were  a 
case  of  expropriation  the  principle  laid  down  in  re  Shragge  v.  City  of  Winnipeg,  20 
Man.  L.R.  1,  would  govern,  viz. : — 

"  Even  if  the  detriment  to  the  claimant's  land  should  alone  be  considered, 
he  is  not  entitled  to  compensation  by  reason  only  that  he  is,  by  the  construction 
of  a  public  work,  deprived  of  a  mode  of  reaching  an  adjoining  district  from  his 
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land  and  is  obliged  to  use  a  substituted  route  which  is  less  convenient,  if  the 
consequent  depreciation  in  the  value  of  his  property  is  general  to  the  inhabi- 
tants of  the  particular  locality  affected,  though  his  property  may  be  depreciated 
more  than  any  of  the  others." 

See  also  James  v.  Quebec  and  Ontario  Kailway  Co.  (1886-8)  12  O.  R.,  624,  15 
A.R.  1,  and  in  re  Davies  v.  James  Bay  Railway  Company,  10  C.R.C.  225,  20  O.L.R. 
534. 

I  find,  therefore,  that  the  claimant  James  has  not  substantiated  any  claim  to 
compensation  and  his  claim  should  be  dismissed. 

There  remains  the  question  of  the  apportionment  of  cost  of  the  work  as  between 
the  railways  and  the  municipalities.  It  is  stated  that  the  county  of  Welland  has  taken 
over  the  Bowen  Road,  and  although  the  fact  was  contested  at  the  hearing,  it  would 
appear  from  the  evidence  and  the  statements  on  file  that  it  is  the  case.  However,  in 
the  awarding  of  the  percentage  of  compensation  that  either  county  or  township  should 
bear,  that  can  be  adjusted  between  them  when  the  county  takes  over  the  road,  if  it 
has  not  already  done  so.  The  whole  diversion  scheme  is  in  ease  of  the  highway  traffic 
of  which  there  is  a  large  amount,  and  the  diversion  gets  rid  of  an  awkward  "  skew  " 
or  triangular  crossing. 

I  think  that  the  cost  of  the  work  of  diversion  of  the  road  should  be  apportioned  as^ 
follows : — 

{a)  Out  of  the  Railway  Grade  Crossing  Fund,  25  per  cent  of  the  whole; 

{h)  The  county  of  Welland  and  (or)  the  township  of  Bertie  (to  be  distri- 
buted and  apportioned  between  themselves  in  accordance  with  the  ownership  of 
the  road),  10  per  cent  of  the  whole; 

(c)  The  remaining  66  per  cent  to  be  borne  as  follows:  Grand  Trunk  Rail- 
way Company,  34  per  cent  thereof;  Michigan  Central  Railroad  Company,  28 
per  cent  thereof;  Toronto,  Hamilton  and  Buffalo  Railw^ay,  3^8  per  cent  thereof; 

Possibly  before  formal  order  issues  it  will  be  ascertained  with  definiteness  whether 
the  county  of  Welland,  or  the  township  of  Berti  should*  pay  the  municipal  apportion- 
ment, so  that  it  would  be  specifically  included  in  the  order. 

Ottawa,  April  9,  1920. 

The  Chief  Commissioner  and  the  Assistant  Chief  Commissioner  concurred. 


/.  H.  Ashdown  Hardware  Co.  vs.  Canadian  Freight  Association. 

File  Xo.  19367.104. 
Report  of  the  Chief  Traffic  Officer  of  the  Board. 
Coniplainants  desire  to  include  automobile  springs  wdth  general  hardware  in 

mixed  carloads  at  the  carload  5th-class  rate,  under  the  general  mixing  rule  of  the  clas- 
sification. The  Canadian  Freight  Association  take  the  ground  that  this  is  not 
authorized  by  the  classification. 

Item  88,  page  98,  in  the  hardware  trade  list,  includes  "  vehicle  parts  (except 
vehicles  and  vehicle  bodies),  as  per  pages  131  and  132,"  as  changed  or  added  to  from 
time  to  time  being,  of  course,  understood. 

At  pages  131  and  132  of  the  unamended  classification  Xo.  16  the  list  is  headed 
simply  "vehicle  parts." 

In  supplement  Xo.  5,  page  14,  this  heading  was  changed  to  read  "  vehicle  parts : 
not  self-propelling  vehicle  parts,"  and  at  pages  7  and  8  a  section  was  added  with  the 
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heading  vehicle  parts :  self-propelling."  These  changes  would  have  limited'  the  hard- 
ware list  to  "  vehicle  parts :  other  than  self-propelling,"  had  that  item  also  been 
changed,  but  it  was  not  changed,  and  the  result,  in  my  judgment,  is  that  the  hardware 
list  literally  includes  all  vehicle  parts  (except  vehicles  and  vehicle  bodies),  whether 
qualified  as  self-propelling  or  otherwise. 

The  Board  is  asked  to  interpret  the  classification  literally  and  not  as  to  intention. 
In  my  opinion,  the  ruling  should  be  in  favour  of  the  applicants. 

J.  HAjRDWELL, 

G.T.O, 

April  9,  1920. 

EULING. 

The  Assistant  Chief  Commissioner: — 

As  tariffs  and  classifications  are  to  be  construed  strictly  against  the  railway  or 
railways  concerned,  the  language  and  not  the  intention  of  the  framers  or  the  practice 
of  the  railways  being  the  controlling  factor — Pacific  Coast  Biscuit  Company  v.  S.  P.  & 
S.  R.  Co^.,  et  al.,  20  I.C.C.  5Jf6 — I  am  of  opinion  that  Mr.  Hardwell's  report  should 
issue  as  the  judgment  of  the  Board. 

The  Chief  Commissioner  concurred. 
April  10,  1920. 


Application  of  the  Corporation  of  the  City  of  Toronto,  Ont.,  for  the  installation  of 
gates  and  the  a^ppointment  of  a  watchman  at  the  crossing  of  the  Canadian 
Pacific,  Grand  Trunk,  and  Canadian  National  Railways  on  Eastern  avenue, 
immediately  west  of  the  Don  river,  Toronto,  Ont. 

File  25493.1. 

Heard  ai  Toronto,  March  Jf.,  1920. 

JUDGMENT. 

Commissioner  Boyce: 

At  the  hearing  protection  was  directed  to  be  provided  by  the  appointment  by 
the  Grand  Trunk  Railway  of  watchmen — two  shifts — or  sixteen  hours.  The  hours 
between  which  the  protection  should  be  afforded  were  not  definitely  fixed  at  the  hear- 
ing. The  question,  as  also  the  question  of  apportionment  of  maintenance  cost,  was 
reserved,  the  parties  to  make  submissions  on  the  subject,  which  they  have  done. 

As  to  the  first  question,  it  would  appear  that  the  volume  of  traffic,  which  is  heavy, 
commences  in  volume  over  the  different  tracks  of  Canadian  Pacific,  Grand  Trunk, 
and  Canadian  National  Railways  about  7  a.m.,  shades  off  after  7  p.m.,  and  from 
then  becomes  lighter.  I  refer  to  general  traffic,  viz.,  pedestrian,  vehicular,  and  trains 
and  engines. 

I  think  that  the  most  desirable  hours  in  which  to  order  the  protection  would  be 
from  7  a.m.  to  11  p.m.,  sixteen  hours,  or  two  shifts  of  eight  hours  each. 

As  to  question  of  apportionment  of  maintenance  cost.  The  contentions  as 
between  the  railways  are,  as  usual,  conflicting,  each  endeavouring  to  show  that  the 
other  should  bear  the  greater  burden  of  it. 

The  Grand  Trunk  Railway  Company  is  most  involved.  Its  tracks  carry  not  only 
the  siding  and  switching  traffic,  but  the  through  traffic  of  the  Canadian  National 
lines.  By  an  agreement  between  the  Grand  Trunk  and  the  Canadian  National  Rail- 
way, any  portion  of  the  cost  imposed  upon  the  former  railway  company  will  be  dis- 
tributed between  the  two  roads  as  they  may  determine  between  themselves.  This  is 
the  contention  of  the  latter  road  and  is  admitted  by  the  former,  so  that  in  imposing 
a  portion  of  the  cost  on  the  Grand  Trunk  Railway  Company  we  include  the  propor- 
tion of  the  Caiiadifin  National  Railway  Company. 
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The  traffic  of  the  Canadian  Pacific  Railway  Company,  while  spur  or  switching 
traffic,  is  fairly  heavy  and  constitutes  one  of  the  dangerous  elements  against  which 
protection  is  necessary.  I  do  not  agree  with  Mr.  Flintoft's  contention  that  it  is  so 
light  as  to  justify  the  minimum  of  cost  being  imposed  upon  that  railway.  I  think  a 
more  substantial  share  of  the  cost  of  protection,  more  proportionate  to  the  ratio  of 
traffic  involved,  should  be  borne  by  it. 

The  City  of  Toronto — the  applicant — disclaims  liability  for  contribution  on 
account  of  its  agreement  in  1S91  with  the  old  Don  Radial  Railway  under  which  the 
city  is  exempted  from  contribution.  That  road  was  taken  over  by  the  Grand  Trunk 
Railway  Company  and  is  now  used  as  above  by  the  Canadian  National  Railway 
jointly  with  the  Grand  Trunk,  as  above.  The  city  is  not  exempted  from  contribution 
apart  from  this  and  should,  with  due  regard  to  consideration  of  the  agreement  referred 
to,  bear  its  just  proportion  of  the  protection  afforded  to  its  streets  and  the  large  traffic 
moving  over  the  crossing. 

I  would  apportion  the  cost  as  follows : — 

Grand  Trunk  Railway  Company,  .50  ]>er  cent. 
Canadian  Pacific  Railway  Company,  2.5  per  cent. 
City  of  Toronto,  25  per  cent. 

Order  to  go  accordingly. 

Ottawa,  April  10,  1920. 

The  Chief  Commissioner  and  Assistant  Chief  Commissioner  concurred. 


ORDER  Xo.  29545. 

In  the  matter  of  the  application  of  the  Corporation  of  the  city  of  Toronto,  in  the 
province  of  Ontario,  hereinafter  called  the  "applicant "  under  section  256  of  the 
Railway  Act,  1919,  for  an  order  requiring  that  gates  he  installed  and  operated 
by  day  and  night  watchmen  at  the  crossing  of  the  Grand  Trunk  RaUvjay  Com- 
pany's Don  Belt  Line  and  the  Canadian  Pacific  Railway  Comapny's  spur  track 
on  Eastern  avenue,  immediately  icest  of  the  Don  river,  in  th^  city  of  Toronto. 

File  Xo.  2.5493-1. 

Friday,  the  16th  day  of  April,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLeax,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Toronto,  March 
4,  1920,  in  the  presence  of  counsel  for  the  applicant,  the  Canadian  Pacific  and  Grand 
Trunk  Railway  Companies,  and  the  Canadian  National  Railways,  and  what  was 
alleged, — 

It  is  ordered  as  follows : — 

1.  That  the  crossing  of  the  Grand  Trunk  Railway  Company's  Don  Belt  Line 
and  the  Canadian  Pacific  Railway  Company's  spur  track  on  Eastern  avenue,  imme- 
diately west  of  the  Don  river,  in  the  city  of  Toronto,  province  of  Ontario,  be  pro- 
tected by  a  watchman,  between  the  hours  of  7  a.m.  and  11  p.m.,  appointed  by  the 
Grand  Trunk  Railway  Company. 
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2.  That  such  watchman  act  in  each  instance  for  and?  on  behalf  of  the  railway 
company  whose  trains  or  engines  are  passing  over  the  said  crossing;  and  that,  in 
case  any  accident  should  happen  at  the  said  crossing  owing  to  the  running  of  a  train 
or  engine  thereover,  the  company  operating  such  train  or  engine  shall  alone  be  liable 
for  any  negligence  of  the  watchman  then  in  charge,  and  shall  indemnify  and  save 
harmless  the  other  company  from  all  loss,  charges,  or  damages  in  respect  thereof. 

3.  That  the  cost  of  maintaining  the  said  protection  be  borne  and  paid  fifty  per 
cent  by  the  Grand  Trunk  Railway  Company,  twenty-five  per  cent  by  the  Canadian 
Pacific  Railway  Company,  and'  twenty-five  per  cent  by  the  applicant. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Be  application  of  the  Bed  Deer  Valley  Coal  Operators'  Association  for  consideraiion 

of  rates  on  coal  from  Alberta. 

File  28678.5. 

JUDGMENT. 

McLean,  Assistant  Chief  Commissioner: 

The  matter  involved  was  spoken  to,  in  outline  form,  at  a  hearing  of  the  Board 
in  Winnipeg  on  March  3,  1919,  before  the  ex-Chief  Commissioner  and  Commissioner 
Rutherford.  It  was  agreed  to  handle  the  matter  by  written  submissions.  A  brief 
was  submitted  by  the  applicant.  Written  submissions  were  made  by  the  railways. 
Further  submissions  have  been  received.  The  final  reply  of  the  applicant  was  received 
on  January  13,  l^^O. 

In  the  first  place,  complaint  is  made  as  to  the  operation  of  the  rule  providing  for 
the  disposition  of  fractions  under  P.C.  Order  ISTo.  1863,  in  so  far  as  the  matter  of 
rates  on  coal  are  concerned.    This  rule  reads  as  follows: — 

(2)  Rates  per  ton: 

Amounts  of  less  than  five  cents  to  be  omitted. 

Amounts  of  five  cents  or  greater,  but  less  than  ten  cents,  to  be  increased  to 
ten  cents. 

The  provisions  contained  in  the  aforesaid  Privy  Council  Order  are  continued 
in  force  on  and  from  January  1,  1920,  by  General  Order  of  the  Board  No.  276,  dated 
December  31,  1919. 

It  is  contended  that  under  these  regulations  increases  have  been  made  which  it 
was  not  the  intention  of  the  P.C.  Order  to  grant.  It  is  stated  that  the  order  in 
question  contemplated  an  increase  equal  to  that  made  in  United  States  territory  by 
the  ^IcAdoo  Award,  but  that  in  fact  the  operation  of  the  rule  has  meant  an  addition 
of  5  cents  per  ton  on  all  rates  both  for  long  and  for  short  distances. 

The  matter  has  been  gone  into  and  the  rates  carefully  checked.  In  the  tariffs 
of  the  companies?  in  effect  prior  to  the  issuance  of  P.C.  Order  No.  1863,  rates  were 
published  ending  in  one-quarter  and  three-quarters  of  a  cent  per  100  pounds,  which 
were  produr-od  by  reason  of  General  Order  of  the  Board  No.  213,  increasing  rates  15 
cents  per  ton.  This  had  the  effect  of  making  the  rates  per  ton  end  in  5  cents,  and 
the  additional  increase  of  5  cents  complained  of  necessarily  follows  from  the  decision 
in  the  Fifteen  per  Cent  Case  and  the  ruling  under  P.C.  Order  No.  1863. 

The  second  point  of  the  application  is  concerned  with  a  request  for  a  reduction 
in  rate  in  competitive  territory.  It  was  pointed  out  that  Alberta  coal  was  not  sub- 
jected to  competition  of  American  coal  in  the  territory  which  lay  west  of  a  boundary 
roughly  delimited  ])y  a  north  and  south  line  through  Saskatoon  and  Regina.  It  was 
said  that  in  ea>tern  Saskatchewan  and  "Manitoba  there  was  a  competition  of  American 
coal  to  be  met. 
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The  point  at  which  competition  began  to  be  a  factor  in  importance  was  stated  to 
be  practically  identical  with  the  $3  per  net  tone  rate ;  that  is  to  say,  the  territory  west 
of  the  area  so  delimited  was  non-competitive,  and  from  this  point  east  to  Winnipeg 
it  was  competitive.  In  reality,  the  $3  basis  is  arrived  at  by  comparison  with  the 
Fort  William-Winnipeg  rate.    The  applicant  states: — 

The  starting  point  where  we  think  the  reduction  should  begin  was  fixed 
at  places  where  the  present  rate  is  equal  to  three  dollars  per  ton,  with  the 
express  purpose  of  preventing  a  request  for  a  reduction  in  the  rate  from  Fort 
William  to  Winnipeg  where  the  rate  is  now  $3.10." 

What  is  desired  is  a  reduction  in  rate  of  $1  per  ton  to  Winnipeg  and  a  scaling 
down  of  this  rate  w^esterly  to  a  point  where  there  will  be  a  reduction  of  50  cents, 
no  reduction  being  made  on  the  $3  rate.  It  is  stated  that  a  million  and  a  half  tons 
go  from  Alberta  mines  into  this  competitive  zone,  and  that  the  reduction  asked  for 
would  average  50  cents  per  ton  on  this  amount.  It  is  further  computed  that  the 
decreases  asked  for  would,  on  the  total  Alberta  output,  average  16|  cents  per  ton. 

The  Canadian  Xational  in  computing  the  effect  of  such  an  average  reduction 
states  that  on  its  shipments  from  Alberta  mines  for  the  year  ending  April,  1919, 
amounting  to  1,082,410  tons,  the  reduction  would  be  equal  to  $180,000;  while  the 
Canadian  Pacific  on  its  shipments  from  Alberta  mines,  totalling  1,953,250'  tons,  com- 
putes a  decrease  of  $325,000. 

The  argument  advanced  by  applicant,  so  far  as  rate  computations  are  concerned, 
is  an  ingenious  one  built  up,  on  comparisons  with  rates  under  the  general  rate  struc- 
tures in  the  United  States  as  well  as  with  coal  rates  in  the  United  States.  It  is 
based  on  an  assumption  w^hich,  to  quote  his  language,  is  as  follows : — 

If  we  may  go  as  far  as  to  assume  that  the  American  freight  tariffs, 
made  after  long  experience,  among  a  large  number  of  carriers,  carefully  revised 
and  reviewed  by  a  competent  rate-making  body,  are  scientific  in  proportion 
and  in  their  relationship  as  between  different  commodities  carried  by « the 
American  roads,  then  we  may  deduce  from  their  examination  a  rule  which  will 
make  it  easy  to  decide  the  otherwise  difficult  question  we  are  considering." 
The  rule  he  deduces,  w^hen  analyzed,  is  as  follows: — 

(a)  Commodity  rates  on  Canadian  coal  subject  to  competition  of  United  States 
coal 

(h)  should  be  in  same  relation  to  other  Canadian  commodity  rates 
(c)  as  United  States'  coal  rates,  in  similar  territory,  are  to  the  commodity  rates 
on  the  United  States  roads  carrying  the  coal  in  question. 

Putting  the  matter  summarily,  the  proportionate  relation  between  coal  com- 
modity rates  and  other  commodity  rates  on  a  United  States  road  or  roads,  should, 
when  there  is  competition  between  United  States  and  Canadian  coal,  be  the  measure 
of  the  proportion  between  Canadian  coal  commodity  rates  and  other  commodity  rates. 

The  rule  as  enunciated  recognizes  that  unless  comparisons  are  limited  to  "similar" 
territory,  initial  difficulties  have  to  be  faced.  In  instancing,  as  applicant  does,  for 
purposes  of  comparison,  a  rate  between  St.  Louis  and  Chicago,  thus  comparing  a 
movement  in  official  classification  territory  with  movements  in  Western  Canada, 
adjacent  to  western  classification  territory,  this  caution  is  disregarded. 

There  is  a  defect  in  the  fundamental  assumption  that  rates  have  been  built  up 
on  a  scientific  basis  in  the  United  States.  This  assumption  is  a  counsel  of  perfection 
rather  than  a  statement  of  what  has  actually  happened.  Some  years  ago,  a  repre- 
sentative of  one  of  the  larger  railways  in  the  United  States,  in  giving  evidence  before 
the  Industrial  Commission,  when  asked  how  rates  were  built  up,  said  they  were  built 
■ftp  "  on  comparison,  competition,  and  compromise."  Without  taking  this  as  a  final 
statement  of  the  principle  on  which  the  rate  structure  of  the  United  States  has  been 
built  up,  it  may  be  said  that  a  careful  study  of  the  decisions  of  the  Interstate  Com- 


68 


raerce  Commission  does  not  show,  operative  in  the  United  States,  that  general  uni- 
formity and  scientific  accuracy  in  working  out  the  rate  structure  which  the  applicant 
assumes. 

Commodity  rates  in  the  United  States  have  been  worked  out  in  terms  of  par- 
ticular facts  and  with  no  necessary  relation  to  the  level  of  other  commodity  rates. 
While  the  argument  is  developed  with  application  as  well  as  with  cleverness,  it  does 
not  appear  that  a  position  which  is  based  on  unsecured  assumption  is  of  any  help 
or  guidance  in  dealing  with  the  basis  of  rates  in  Canada. 

The  Board  has  held  that  with  mere  mileage  comparisons  as  betw^een  rates  in  the 
United  States  and  rates  in  Canada,  no  information  being  submitted  as  to  whether 
conditions  are  similar  either  in  point  of  traffic  or  in  operation,  the  rate  comparison 
cannot  be  taken  as  conclusive  as  a  criterion  of  unreasonableness. 

Canadian  Oil  Cos.  vs.  G.T.,  CP.,  and  C.N.  By.  Cos.,  12  Can,  By.  Ca^.,  350,  at 
p.  355. 

Manitoba  Dairymen  s  Assn.  vs.  Dominion  and  Canadian  Northern  Express  Cos., 
IJf.  Can.  By.  Cas.,  lJf2,  at  pp.  IJ^S-IW. 

Reference  may  also  be  made  to  the  authorities  therein  cited. 

There  being  a  lack  of  common  denominator — there  being  other  factors  as  well 
as  mere  mileage  to  consider — mere  mileage  comparisons,  without  proof  of  substantial 
identity  of  conditions,  cannot  be  taken  as  affording  criteria  of  comparative  reason- 
ableness.   The  comparisons  given  below  emphasize  what  is  set  out  above. 

The  comparisons  of  similar  mileages  as  between  the  United  States  and  Canadian 
movements  give  different  results.  The  railways  submitted  comparisons  to  show  that 
for  five  Canadian  destinations  out  of  Drumheller,  witji  an  average  mileage  of  670, 
and  five  in  the  United  States  from  Montana,  with  an  average  of  665  miles,  the  coal 
rate  in  Canada  averaged  51-3  per  cent  of  lOtli  class,  while  in  the  United  States  it 
averaged  54-8  per  cent  of  class  D,  the  corresponding  class  under  the  western  classifi- 
cation. These  are  criticised  by  the  applicant  as  not  being  concerned  with  move- 
ments, so  far  as  the  United  States  is  concerned,  from  representative  points  in  repre- 
sentative territory. 

The  Canadian  National  submitted  mileage  and  rate  comparisons  for  eight  move- 
ments out  of  Drumheller,  and  for  ten  movements  from  Montana  points  and  two  from 
Wyoming  points. 

To  illustrate  how  the  comparative  United  States  mileages  vary  as  to  rates,  the 
following  may  be  noted  : — 

^.  Rate. 
I^ocation  of  initial  point —  Mileage.  Cents. 

Montana   355.1  19 

  354.3  23 

  399.2  24| 

..   399.0  22 

  759.1  271 

Wyoming   757.0  25k 

Montana   793.  S  28i 

Wyoming   797.0  27^ 

For  purpose  of  comparison,  I  have  taken  in  each  case  the  United  States  point 

which,  on  common  or  comparative  mileage,  gives  the  lowest  rate.  The  result  is  as 
follows : — 

Average  mileage.    Average  rate. 

Out  of  Drumheller   553  19.2 

Out  of  Montana  or  Wyoming  ,    ..  554  23.0 

Average  per  ton  mile  out  of  Drumheller   ....  7^'^/\oo  mills. 

Average  per  ton  mile  out  of  Montana  and  Wyoming.  .  ....  S^ioo 

The  applicant  submitted  rate  comparisons  which  were  contested  by  the  railways 
as  not  being  characteristic,  it  being  alleged  that  they  were  on  an  abnormally  lowl 
intra-stato  rate  brought  about  by  state  activity;  and  the  contention  was  advanced 
that  interstate  rates,  under  the  jurisdiction  of  the  Interstate  Commerce  Commission, 
were  higher. 
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As  characteristic,  the  applicant  submits  various  rate  comparisons.  He  quotes 
a  mileage  tariff  from  North  Dakota  covering  distances  up  to  700  miles,  and  showing 
a  rate  of  $2.70  for  a  one-line  haul  and  $2.80  for  a  two-line  haul  for  this  distance. 
As  against  the  rates  from  Montana  points,  which  the  applicant  contests  as  not  being 
characteristic,  two  movements  from  Round  Up,  Montana,  to  Iowa  points  are  given 
which  show  for  distances  of  826  miles  and  790  miles  respectiveljy  a  rate  of  19J  cents 
and  per  ton  mile  rates  of  0-44  and  0-47  respectively.  Some  ten  other  rate  move- 
ments on  relatively  low  rates  on  long  hauls  are  quoted.  These  are  all  concerned 
with  movements  originating  in  Illinois  and  destined  to  points  in  >South  Dakota, 
Iowa,  Wisconsin,  Ohio,  Minnesota,  and  Xebraska.  It  is  apparent  that  some  of  the 
movements  concerned  are  subject  to  water  competition,  and,  in  general,  there  is  no 
proof  of  identity  of  conditions. 

The  authorities  already  cited  drew  attention  to  the  fact  that  with  inherent  differ- 
ences in  conditions,  differences  in  result  as  to  rates  based  on  comparative  mileages 
will  be  found.  It  is  not  in  this  application  alone  that  this  has  been  developed.  In 
other  cases  presented  before  the  Board,  where  the  comparisons  as  between  the  United 
States  and  Canada  have  been  made  based  on  comparative  mileages,  the  results  have 
been  so  distractingly  differing  as  to  remind  one  of  the  ancient  saying,  "As  are  the 
leaves  of  the  forest,  so  are  the  opinions  of  men." 

The  reduction  as  asked  for  has  been  set  out.  The  rate  comparisons  made 
are  intended  as  a  comparative  justification.  But  what  is  in  reality  contended  for  is 
not  so  much  based  on  an  argument  as  to  the  unreasonableness  of  the  existing  rates 
per  se.  It  is  rather  an  argument  based  on  a  principle  involving  the  readjustment  of 
the  existing  method  of  distribution  in  the  coal  business  west  of  the  Great  Lakes. 
In  one  of  the  written  submissions,  it  is  alleged  that  existing  rates  "  prohibit "  the 
free  movement  of  western  coal  into  eastern  Saskatchewan  and  Manitoba.  The  word 
"  prohibit "  must  be  taken  as  meaning  simply  an  indication  of  the  applicant's  thought 
that  the  trade  in  western  coal  in  the  competitive  zone  is  not  so  great  as  he  desires, 
for  he  has  already  referred  to  a  consumption  of  approximately  1,500,000  tons  in  the 
competitive  zone. 

It  is  contended  that  on  a  proper  rate  basis,  Manitoba  would  use  2,000,000  tons 
more  of  Alberta  coal  than  at  present. 

In  a  letter  of  the  Armstrong  Supply  and  Fuel  Company,  Limited,  in  support 
of  applicant's  contention,  the  opinion  was  expressed  that  the  reduction  of  $1  per 
ton  would  lead  to  the  displacement  of  from  two-thirds  to  three-quarters  of  the  anthra- 
cite coal. 

In  the  correspondence  submitted  by  applicant  in  support  of  his  contention,  there 
is  a  letter  of  J.  C.  McNahb  &  Son,  of  Winnipeg,  dated  March  25,  191'9,  from  which 
the  following  excerpt  may  be  taken : — 

We  put  a  few  loads  of  Alberta  coal  into  the  Y.M.C.A.  here  this  winter 
on  a  guaranteed  understanding  that  if  they  did  not  get  as  good  value  out  of 
it  as  out  of  American  coal,  which  they  were  then  using,  we  would  give  them 
a  rebate,  so  that  by  using  Canadian  coal  they  would  not  lose  money.  The  coal 
was  tested  out  by  the  engineer  and  it  was  necessary  for  us  to  give  a  rebate  of 
$1  per  ton.    .    .  ." 

In  the  submissions  made,  the  comparative  thermal  unit  values  of  the  two  types 
of  fuel  are  referred  to.  In  view  of  the  fact  that,  when  the  rate  basis  on  coal  was 
struck,  -under  the  Western  Rates  Case,  the  Board  put  in  a  basis  as  low  as  could  be 
consistently  directed,  it  does  not  appear  necessary  to  pursue  this  analysis  further, 
other  than  to  say  that  if,  as  submitted,  it  takes  approximately  a  ton  and  a  half  of 
western  domestic  soft  coal  to  equal  a  ton  of  anthracite,  then  what  is  being  asked  for 
is  that  a  producer's  cost  disadvantage  should  be  equalized  in  the  rate: 

The  applicant  puts  his  position  very  broadly  when,  in  his  reply,  he  says :  "  There 
should  be  no  x\merican  coal  west  of  the  Great  Lakes  in  Canada.  We  confidently 
believe  we  can  get  and  keep  the  market  at  a  saving  to  the  people  of  Canada,  and 
especially  of  Manitoba,  if  we  can  get  the  railway  rates  asked  for." 
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This  is  not  the  lii*st  occasion  on  which  such  a  position  has  been  put  before  the 
Board.  In  Canadian  Oil  Cos.  v.  G.T.,  CP.,  and  C.N.  By.  Cos.,  12  Can.  By.  Cos., 
350,  at  p.  356,  a  representative  of  the  applicant  company  put  his  position  thus:  "That 
as  a  Canadian  industry  we  be  protected  so  that  we  are  not  forced  out  of  the  market 
and  the  western  market  turned  over  to  the  American  refiners."  What  was  being 
asked  for  was  a  reduction  in  rate  to  offset  the  advantage  which  it  was  stated  had 
accrued  to  the  Kansas  refiner  as  a  result  of  reduction  in  customs  duty.  The  follow- 
ing language  is  to  be  found  in  the  judgment  of  the  Board  at  p.  357: — 

"As  I  read  the  Bailway  Act,  it  does  not  fall  within  the  scope  of  the 
Board's  powers  to  reduce  a  rate  because  a  removal  of  customs  duty  has  created 
a  keen  competition.    If  the  removal  of  duty  creates  the  situation  complained 

of,  it  is  to  another  body  that  application  must  be  made  for  relief." 
And,  further,  at  p.  358  :— 

"  In  the  case  before  us,  while,  personally,  I  have  sympathy  with  the  '  terri- 
torial sectarianism '  which  desires  industries  to  be  established  in  one's  own 
country  in  preference  to  a  foreign  country,  the  matter  of  sympathy  affords 
no  justification  for  the  reduction  asked  for.  The  existing  rate  not  having  been 
shown  to  be  unreasonable,  it  is  in  the  discretion  of  the  Canadian  railways 
whether  they  shall  meet  these  rates  and- conditions  which  are,  in  great  degree, 
due  to  trade  competition,  situation  advantage,  and  remission  of  duties." 

It  is  not  the  Board's  function,  as  delegated  by  Parliament,  to  make  rates  to 
develop  business,  but  to  deal  with  the  reasonableness  of  rates  either  on  complaint  or 
of  its  own  motion.  The  Board  is  not  justified  in  ordering  the  installation  of  experi- 
mental rates. 

British  Colum'hia  News  Co.  vs.  Express  TraiUc  Assn.,  13  Can.  By.  Cos.,  176,  at 

p.  178.  ^ 
See  also  Be  Commutation  Bates  Case. 

The  matter  must,  therefore,  be  dealt  with  from  the  standpoint  of  whether  the 
rates  involved  are  unreasonable  either  from  the  standpoint  of  the  specific  finding  of 
the  Board  or  from  the  standpoint  of  the  comparative  rate  westbound  from  the  head 
of  the  Lakes,  or  both.  The  latter  phase  should  be  considered  since  the  competition 
of  United  States  coal  is  the  central  fact  in  the  application. 

In  the  Western  Bates  Case,  55  per  cent  of  10th  class  was  established  as  a  com- 
modity basis  for  coal,  and  in  fiixing  this  the  Board  was  duly  seized  of  the  question 
of  United  States  rate  comparisons — a  great  many  of  w^hich  were  submitted  in  the 
course  of  the  hearings — and  also  of  the  part  played  by  coal  in  the  economy  of  the 
West.  In  fixing  the  basis,  the  lowest  basis  which  could  be  justified  was  taken.  The 
increases  which  have  been  made  under  the  T'ifteen  per  Cent  Case  and  P.C.  Order 
Xo.  1S63  do  not  disturb  the  basis ;  they  are  additions  to  the  rate.  There  is,  therefore, 
in  operation  on  the  coal  movement  concerned  a  rate  built  up  of  a  basis  specifically 
directed  by  the  Board,  with  the  addition  thereto  of  a  specific  increase  found  necessary 
(in  the  Fifteen  per  Cent  Case)  and  directed  by  the  Board,  and  a  further  increase 
found  necessary  under  P.C.  Order  1863,  and  since  then  specifically  sanctioned  by  the 
Board. 

A  comparison  of  the  rates  from  Drumheller  east  and  from  Fort  William  west 
is  pertinent  from  the  standpoint  of  determining  w^hether  there  is  uniformity  of  base; 
in  other  words,  whether  one  coal-shipping  section  is  discriminated  against  in  favour 
of  another. 

The  effect  of  the  short  mileage  from  Duluth  spreads  west.  Eeferences  were 
made  to  the  rates  from  Fort  William  to  Emerson  and  from  Fort  William  to  Gretna, 
as  shown  in  the  following  table: — 
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"  The  rates  quoted  from  Fort  William  to  Emerson  and  Gretna  are  issued 
to  meet  the  rates  published  from  Duluth.  The  coal  shipped  from  Duluth 
originates  in  the  same  territory  as  that  handled  via  Port  Arthur,  and  it  is 
necessary  for  the  Canadian  lines  to  meet  the  rates  from  Duluth,  in  order  to 
obtain' a  haul  on  coal  from  Port  Arthur  and  Fort  William  instead  of  having 
it  moved  via  the  Duluth  gateway.  The  following  shows  the  present  rates, 
and  what  they  figure  per  ton  per  mile.  The  rates  from  Duluth  are  also  shown, 
and  it  will  be  noted  that  the  distance  from  Duluth  is  considerably  lower  than 
from  Fort  William: — 

Per  ton  per  mile. 

Fort  William  to  Emerson —  Mileage.  Cents. 

Canadian  Pacific  Railway   481         $2  70  56 

Canadian  Northern  Railway   416  2  70  65 

Duluth — 

Soo   337  2  70  80 

Fort  William  to  Gretna- — 

Canadian  Pacific  Railway   489  2  70  55 

Duluth — 

Great  Northern  Railway   380  270  71 


On  the  movement  from  Fort  William  to  Emerson,  the  Duluth  mileage  is  77  per 
cent  of  the  Canadian  Pacific  mileage  from  Fort  William-  and  78  per  cent  of  the 
Canadian  National  mileage;  in  the  case  of  the  movement  from  Fort  William  to 
Gretna  it  is  73  per  cent. 

The  controlling  effect  of  short-line  mileage  on  the  rate  is  apparent,  and  it  will 
appear  that  the  ton-mile  earnings  on  the  longer  hauls  of  the  Canadian  National  and 
Canadian  Pacific,  where  the  rate  is  held  down  by  the  shorter  mileage  of  a  competing 
line,  have  no  necessary  bearing  on  the  reasonableness  of  rates  where  no  such  question 
of  short-line  mileage  arises. 

The  Canadian  National  submits  a  table  of  comparative  mileages  and  rates. 
Omitting  the  destinations  as  given  and  adding  per  ton-mile  computations,  compari- 
sons as  between  Drumheller  east  and  Fort  William  west  are  available.  As  it  is  the 
competitive  activities  of  western  and  United  States  coal  which  are  concerned,  the 
mileage  comparisons  are  germane.  The  railway  gives  two  distances  in  excess  of  777 
miles.  These  have,  however,  been  omitted,  as  777  miles  is  the  Regina  distance  from 
Fort  William,  and  Pegina  is  referred  to  by  the  applicant  as  being  on  the  boundary 
of  the  competitive  zone. 

From  Drumheller. 


Miles.  Rate  per  ton.       Per  ton  mile. 

414   $3  20  .773 

475    3  60  .758 

553    4  00  .723 

600    4  10  .683 

681    4  60  ,675 

777    4  70  .605 


From  Fort  William. 


420    3  10  .738 

475    3  60  .758 

553  .  .    .-   4  20  .779 

600    4  70  .783 

684    5  10  .745 

777    5  20  .670 


Averaging  the  distances,  rates,  and  ton-mile  rates,  the  following  detail  is  avail- 
able : — 

Distance  Average  rate  Average  ton-mile 
in  miles.        per  100  lbs.        rate  in  mills. 

From  Drumheller   583  20.1  .6'91 

From  Fort  William   584  21.5  .737 
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A  similar  tabulation  for  the  Canadian  Pacific  gives  the  following  results 


From  Drumheller. 

Miles.  Rate  per  ton.  Per  ton  mile. 

420    $3  20  .761 

47;-)   3  60  .  .758 

555    4  00  .720 

599    4  10  .684 

6S1   4  60  .675 

777    4  70  .605 

From  Fort  WiUiam. 

420    $3  10  .738 

475    3  60  .758 

553    4  20  .779 

600    4  70  .783 

684    5  10  .745 

777    5  20  .670 

Distance  Average  rate  Average  ton-mile 

in  miles.  per  100  lbs.  rate  in  mills. 

From  Drumheller                                              583  20.1  .690 

From  Fort  William                                            584  21.5  .737 


The  rates  eastbound  from  Drumheller  are  on  a  basis  approved  by  the  Board,  and 
there  is  nothing-  to  show  that  the  rates  westbound  into  the  competitive  zone  are  on  a 
ba-sis  which  discriminates  against  the  eastbound  movement  from  Drumheller. 

The  argument  presented  on  'behalf  of  the  applicant  is  both  iTigenious  and  able. 
But  it  is  based  oli  assumptions  which  disregard  certain  essentials  in  rate-maCdng  and 
regulation;  and,  above  all,  the  argument  disregards  the  statutory  limitations  of  the 
Board's  powers. 

The  Board-'s  rate  functions  are  concerned  with  reasonableness  of  rates,  both  from 
the  standpoint  of  reasonableness  in  itself  and  from  the  standpoint  of  comparative 
reasonableness. 

The  Board  i'n  dealing  with  the  reasonaWeness  of  rates  has  a  limited  function.  It 
deals  with  developed  industry  as  it  finds  it.  It  is  given  no  power  to  readjust  industry, 
nor  is  it  empowered  to  take  readjustment  of  industry,  on  such  theory  as  it  may  think 
proper,  as  the  measure  of  rate  adjustment.  It  is  not  empowered  to  cause  two  tons  of 
coal  to  be  produ'ced  where  one  was  produced  before,  wheither  this'  means  a  doubling 
of  the  actual  stock  in  the  market  or  simply  a  diversion  from  one  producer  to  another. 
It  deals  with  conditions  of  developed  industry,  not  with  theorie©  thereof.  There  is 
;no  need  to  speculate  about  whetlher  such  a  jurisdiction  as  applicant's  argument  implies 
would  improve  industry  or  render  it  worse.  It  is  sufficient  to  say  that  Parliament 
has  not  givem  the  Board  this  jurisdiction. 

As  was  pointed  out  in  Western  Retail  Lumhermen's  Assn.  v.  CP.,  C.N.  <t,nd  G.T. 
My.  Cos.,  20  Can.  Ry  Cas.,  155,  a  railway  company  is  not  called  upon  to  so  adjust  its 
rates  that  the  shipper  will  always  be  able  to  carry  on  his  business  at  a  profit.  The 
rate  is  only  one  item  in  the  shipper's  costs.  The  obligation  of  the  railway  company  is 
to  ('harge  a  reasonable  rate.  It  is  not  called  upon,  through  the  reduction  of  the  rate, 
to  guarantee  that  the  business  will  Ibe  carried  on  at  a  profit.  It  is  not  part  of  the 
obligation  of  a  railway  company,  under  the  Railway  Act,  to  equalize  costs  of  produc- 
tion through  lowered  rates,  so  that  all  may  compete  on  an  even  keel  in  the  same 
market. 

Canadian  Portland  Cemient  Co.  v.  Grand  Trunk  and  Bay  of  Quinte  Ry.  Cos., 

9  Can.  Ry.  Cas.,  209,  210; 
The  Canadian  Oil  Cos.  v.  Grakid  Trunk,  CoS^nadian  Pacific  and  Canaidian  Northern 

Ry.  Cos.,  12  Can.  Ry.  Cas.,  350-356. 

A  case  for  the  reduction  or  elimination  of  competition  through  the  reduction  of 
the  rate — the  rate  as  existing  not  having  been  shown  to  be  unreasonable — has  not 
been  established. 

The  Chief  Commissioner  and  Commissioner  Rutherford  concurred 
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Re  protests  against  the  adoption  of  special  passenger  tariff  of  tolls  filed  hy  the  Ottawa 
Electric  Railway  Company  between  Holland  avenue  and  McKellar  and  inter- 
mediate points,  between  McKellar  and  Britannia-on-the-Bay  and  intermediate 
points,  and  between  Cloverdale  road  and  the  Rifle  Range  and  intermediate 
points. 

Case  No.  2987. 

JUDGMENT. 

The  Chief  Commissioner: 

This  ease  was  heard  by  the  Board  at  Ottawa  on  the  31st  of  March  last  past  as  a 
result  of  a  decision  of  the  Supreme  Court  of  Canada  rendered  at  the  last  term  of 
that  court  by  which  the  question  of  adjusting  the  rates  on  that  portion  of  the  Ottawa 
Electric  Railway  Company's  line  not  included  within  the  city  of  Ottawa  was  referred 
back  to  this  Board. 

The  application  for  increased  fares  both  east  and  west  of  the  limits  of  the  city 
of  Ottawa  was  first  presented  to  this  Board  in  the  autumn  of  1918,  and  at  that  time 
the  company  asked  for  the  adoption  of  fares  on  the  following  basis: — 

CASH  FARES. 
Between  the  hours  of  6  a.m.  and  12  midnight — 

Adults.        *  Children. 


Within  Zone  1,  2,  3  or  4   b  cents.  3  cents. 

Between  Zone  1  and  Zone  2  or  3  #   10      "  6 

Zone  1  and  Zone  4   15      "  9  " 

Zone  2  and  Zone  3   15      "  9 

Zone  2  and  Zone  4   10      "  6 

Zone  3  and  Zone  4   20      "  12 

Between    the   hours   of    12    midnight  and   5.30  a.m.,  double  the  above  fares. 

*  This  rate  applies  for  children  under  ten  years  of  age. 

SPECIAL  TICKETS. 

Between  Zone  1  and  Zone  2  or  3 — ^3  tickets  "   25  cents. 

Zone  1  and  Zone  4 — 2  tickets   25 

Workman's  : 

Good  only  within  Zone  1  from  first  morning  trip  until  7.30  a.m.,  and  between 
5  p.m.  and  6.30  p.m. — 

Thirty-three  tickets   $1  00 

Eight  tickets   0  25 

School  children  (under  14  years  of  age)  : 

Good  only  between  the  hours  of  7  a.m.  and  9.30  a.m.,  11.30  a.m.,  and  1.30 
p.m.,  and  3.30  and  5  p.m. — 

Forty  tickets   $100 

One  ticket  for  each  Zone  travelled. 

Sunday : 

Seven  tickets   25  cents. 

One  ticket  for  each  Zone  travelled. 


Issued  at  Ottawa,  Ont., 
October  26,  1918. 

The  limits  of  the  zones  provided  are  as  follows : — 

Zone  1. — Within  the  municipal  limits  of  the  city  of  Ottawa  and  beyond  to  the 

Experimental  Earm,  and  to  Cloverdale  avenue  on  the  Roekliffe  line. 
Zone  2. — West  of  Zone  1  to  and  including  McKellar. 

Zone  3. — East  of  Cloverdale  avenue  to  and  including  ROekliffe  Rifle  Range. 
Zone  k' — West  of  McKellar  to  and  including  Britannia-on-the-Bay. 

Judgment  was  given  on  the  10th  day  of  February,  1919,  disallowing  the  tariff  on 
the  ground  that,  as  the  whole  system  being  operated  as  one  was  producing  sufficient 
'  profit  to  pay  a  reasonable  dividend  upon  the  investment,  the  company  was  not  entitled 
to  an  increase  in  rates  qta  the  Britannia  and  Roekliffe  extensions. 

Erom  this  judgment  the  company  appealed  to  the  Supreme  Court,  and,  as  the 
matter  has  been  so  thoroughly  argued  both  before  this  Board  and  the  Supreme  Court, 
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I  think  it  unnecessary  to  ■go  into  a  resume  of  the  history  of  the  formation  of  the  com- 
pany excepting:  to  say  that  the  original  company  was  created'  under  the  statutes  of 
the  province  of  Ontario  in  1866  and  amended  in  1868.  In  1892,  when  the  company 
wished  to  extend  to  Hull,  they  applied  to  Parliament,  obtained  the  permission,  and 
were  dech^red  to  be  a  work  for  the  general  advantage  of  Canada  and  certain  sections 
of  the  Railway  Act  were  made  applicable  thereto.  In  1894  the  present  company  was 
formed  by  an  amalgamation  of  two  existing  companies,  and  an  agreement  was  entered 
into  between  the  company  and  the  city  of  Ottawa  by  which  agreement  the  company 
was  to  have  the  right  to  operate  upon  certain  streets  of  the  city,  was  to  pay  the  city  a 
certain  mileage  rate  which  amounts  to  about  $1>6,000  per  year,  and  covenanted  that,  in 
no  case,  should  the  fare  for  an  adult  passenger  exceed  5  cents  for  transportation  over 
the  system  as  it  then  existed  within  the  city  of  Ottawa. 

The  important  section  providing  for  this  limitation  is  paragraph  46,  which  is  as 
follows : — 

*'  46.  Xo  higher  fare  than  five  cents  shall  be  charged  for  the  conveyance  of 
one  passenger  from  one  point  to  another  on  the  said  line  and  branches  thereof 
within  the  present  city  limits,  and  for  children  under  ten  years  of  age  no 
higher  fare  than  three  cents  shall  be  charged  except  between  the  hours  of  twelve 
o'clock  midnight  and  five-thirty  a.m." 

This  agreement  was  ratified  and  made  binding  and  effective  by  Parliament  in  the 
year  1894,  and  was  to  run  for  thirty  yea^s  from  the  month  of  August,  1894. 

Shortly  thereafter,  an  agreement  was  entered  into  with  the  village  of  Hinton- 
burg,  lying  to  the  west  of  the  city  of  Ottawa,  containing  practically  the  same  clause 
as  section  46  of  the  Ottawa  agreement,  but  which  was  never  ratified  by  Parliament, 
but  the  company  have,  up  to  the  present  time,  treated  the  Hintonburg  section,  which 
is  now  and  has  been  for  some  years  a  part  of  the  city  of  Ottawa,  the  samie  as  though 
it  were  incorporated  in  the  original  agreement,  and,  therefore,  the  question  arises  as 
to  what  would  be  the  proper  rates  to  charge  from  the  western  boundary  of  the  village 
of  Hintonburg,  or  Holland  avenue,  which  is  practically  on  the  western  boundary, 
west  to  Britannia,  a  distance  of  about  41  miles,  and  from  Oloverdale  road,  on  the 
east  of  Ottawa,  to  the  Rifle  Range. 

It  is  admitted  by  all  parties  that  the  extension  from  Holland  avenue  west  was 
made  by  virtue  of  Federal  legislation  granted  the  company  in  1899  and  that  portion 
of  the  road  is  not  subject  to  any  agreements  or  in  any  way  liable  to  any  law  other  * 
than  the  Dominion  Railway  Act.  It  is  built  upon  a  private  right  of  way  purchased 
by  the  company  and  not  in  any  place  upon  the  public  streets  of  the  municipality.  It 
is  in  reality  a  railroad  operated  by  electricity.  The  appeal  was  really  upon  the  point 
of  law  as  to  whether  the  Britannia  extension  should  be  treated  as  a  part  of  the  whole 
system  or  as  a  separate  unit,  and  consists  of  a  series  of  questions  propounded  to  the 
court,  which  are  as  follows,  with  the  answers  thereto  and  the  formal  judgment  of  the 
<?ourt  referring  the  matter  bacf.^  to  this  Board: — 

"  THIS  COURT  DID  ORDER  AXD  ADJUDGE  that  the  said  appeal 
should  be  and  the  same  was  allowed,  and  that  judgment  be  entered  declaring 
that  the  questions  submitted  by  the  said  Board  should  be  answered  as  follows: — 

Question  1:  'Whether  upon  the  proper  construction  of  the  agreement 
with  tlie  city  of  Qttawa  and  the  village  of  Hintonburgh,  the  statutes  relating 
to  th<?  Ottawa  Electric  Railway  Company  and  the  relevant  provisions  of  the 
Railway  Acts,  the  Board  was  right  in  disallowing  the  tariff  of  the  company 
filed  providing  for  payment  of  additi(jnal  fare  for  carriage  upon  the  extension 
from  FTolland  avenue,  notwithstanding  that  the  Board  has  found  as  a  fact 
that  the  company  did  not  require  additional  revenue.' 

Ansu'or:  This  question  is  not  ansAvered  since  it  involves  questions  of  fact 
within  the  exclusive  competence  of  the  Board  of  Railway  Commissioners.  So 
far  a.s  it  involves  a  question  of  law  it  is  covered  by  the  answer  given  to  the 
first  part  of  the  third  question. 


Question  2:  '  Also,  whether  upon  the  proper  construction  of  the  said 
agreement  and  statutes  for  the  purpose  of  computing-  the  toll  to  be  charged  to 
passengers  upon  the  said  extension  the  point  of  commencement  of  the  said 
extension  should  be  considered  to  be  at  Holland  avenue  or  at  the  former  westerly 
limit  of  the  village  of  ITintonburgh  now  the  city  of  Ottawa.' 

Answer:  At  Holland  avenue. 

Question  3:  '  Has  the  Board  the  right  to  treat  the  company's  operations 
as  a  whole  and  continue  the  existing  tariff.' 
A?iswer:  Xo. 

Question  S  (continued) :  '  Or  must  the  Board  permit  the  filing  of  tariffs 
on  a  mileage  basi§  covering  services  on  the  Britannia  line  without  reference 
to  the  larger  part  of  the  system  covered  by  municipal  agreement?' 

Answer:  Yes,  though  not  necessarily  on  a  mileage  basis. 

And  this  court  did  further  order  and  adjudge  that  the  opinion  of  this 
court  upon  the  said  questions  shall  be  certified  to  the  Board  in  order  that  the 
said  Board  may  make  an  order  in  accordance  with  such  opinion. 

,  And  this  court  did  further  order  and  adjudge  that  the  appellants'  costs 
in  this  court  shall  be  paid  by  the  respondents  to  the  appellant  after  taxation 
thereof." 

(Signed)       E.  K.  CAMERON, 

Registrar. 

The  company  thereupon  filed  a  new  tariff  to  take  effect  on  the  5th  day  of  April 
instant,  that  portion  of  it  referring  to  the  Britannia  and  Bockliffe  extensions  being 
as  follows: — 

"Between  the  hours  of  5.30  o'clock  a.m.  and  12  o'clock  midnight:— 
Between  Holland  avenue  and  McKellar,  and  intermediate  points — Five 

cents  for  each  passenger  one  way.    Three  cents  for  each  child  under  ten  years 

of  age  one  way. 

Between  McKellar  and  Britannia-on-the-Bay,  and  intermediate  points — 
Five  cents  for  each  passenger  one  way.  Three  cents  for  each  child  under  ten 
years  of  age  one  way. 

Between  Cloverdale  road  and  the  Rifle  Range,  and  intermediate  points — 
Five  cents  for  each  passenger  one  way.  Three  cents  for  each  child  under  ten 
years  of  age  one  way. 

Between  the  hours  of  12  o'clock  midnight  and  5.30  a.m.  in  each  of  the  above 
zones — Ten  cents. 

This  tariff  was  suspended  until  the  matter  could  be  argued,  Avhich  was  done  on 
the  31st  day  of  March  last  past  by  counsel  representing  the  Ottawa  Electric  Railway 
Company,  the  city  of  Ottawa,  the  township  of  Xepean,  and  the  township  of  West- 
boro. 

The  representatives  of  the  public  contended  that  subsection  (5)  of  section  325 
of  the  Railway  Act,  1919,  which  became  effective  on  the  6th  day  of  July  last  and 
which  was  not  considered  by  the  Supreme  Court  in  rendering  their  .iudgment,  as  the 
application  was  started  before  the  passing  of  this  Act,  places  this  Board  in  a  posi- 
tion to  disregard  the  findings  of  the  Supreme  Court  and,  notwithstanding  such  deci- 
sion, we  would  be  justified  in  considering  the  system  as  a  whole  and  not  as  of  different 
parts  as  provided  in  the  judgment,  and  some  went  as  far  as  to  say  we  would  be  com- 
pelled to  do  so. 

Subsc^-tion  ^5)  of  section  325.  which  was  a  new  subsection  added  in  the  revision 
of  the  Railway  Act  in  1919,  is  as  follows: — 

"  (5)  Notwithstanding  the  provisions  of  section  three,  the  powers  given 
to  the  Board  under  this  Act  to  fix,  determine  and  enforce  just  and  reasonable 
rates,  and  to  change  and  alter  rates  as  changing  conditions  or  cost  of  trans- 
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portation  may  from  time  to  time  require,  shall  not  be  limited  or  in  a:ny  manner 
aifected  by  the  provisions  of  any  Act  of  the  Parliament  of  Canada,  whether 
general  in  application  or  special  and  relating  only  to  any  specific  railway  or 
railways,  and  the  Board  shall  not  excuse  any  charge  of  unjust  discrimination, 
whether  practised  against  shippers,  consignees,  or  localities,  or  of  undue  or 
unreasonable  preference,  on  the  ground  that  such  discrimination  or  preference 
is  justified  or  required  by  any  agreement  made  or  entered  into  by  the  com- 
pany :  Provided  that  this  subsection  shall  remain  in  force  only  during  the 
period  of  three  years  from  and  after  the  date  of  the  passing  of  this  Act." 

The  Supreme  Court  held  that,  under  the  law  as  it  existed  prior  to  the  6th  day  of 
July  last,  under  the  agreement  and  statutes,  for  the  purpose  of  computing  the  tolls 
to  be  charged  on  the  Britannia  extension,  the  said  extension  should  commence  at  Hol- 
land avenue.  They  ako  held  that  this  Board  had  not  the  right  to  treat  the  company's 
operations  as  a  whole  and  continue  the  existing  tariff,  and  that  the  Board  must  permit 
the  filing  of  a  tariff  on  some  basis  covering  the  service  on  the  Britannia  line  without 
reference  to  the  larger  x)iirt  ■6f  the  system  covered  by  the  municipal  agreement.  The 
first  question  which  must  be  considered  is  whether  or  not  the  amendment  of  the  Rail- 
way Act  hereinbefore  referred  to  changes  the  law  as  to  what  the  Board  should  do  under 
the  judgment  hereinbefore  referred  to,  or  whether  it  simply  gives  the  Board  power 
to  deal  with  existing  rates  within  the  city  of  Ottawa  as  covered  by  the  agreement, 
disregarding  the  provisions  thereof. 

I  take  it  that,  should  the  company  apply  for  an  increase  in  rates  within  the  limits 
of  the  city  as  covered  by  the  <agreement  of  1894,  this  Board  would  now  have  the  legal 
right  to  grant  the  same,  and,  if,  in  its  judgment,  a  case  had  bee-n  made  out,  the  right 
to  grant  a  rate  above  5  cents  per  passenger,  and,  in  all  probability,  would  have  the; 
•same  rights  and  powers  on  an  application  of  the  citizens  for  a  reduction  of  the  said 
rates,  but  I  cannot  see  where  the  ameniding  subsection  does'  more  than  wipe  out  of 
existence  municipal  agreements  or  special  statutes,  if  necessary  to  do  so  for  the  pur- 
pose of  providing  just  and  reasonable  rates  in  the  territories  covered  by  such  agree- 
ments or  statutes.  If  I  am  right  in  this  contention,  then  no  change  takes  place 
regarding  any  portion  of  the  system  outside  of  that  portion  covered  by  agreement, 
and  tiie  directions  of  the  Supreme  Court  still  hold  good  that  this  Board  should,  in 
compliance  with  the  law,  ma'ke  an  order  providing  just  and  reasonable  rates  tb  the 
Ottawa  Electric  Railway  Company  on  that  portion  of  its  line  west  of  Holland  avenue 
iind  cast  of  Cloverdale  road. 

This  raises  the  question  of  what  would  be  a  just  and  reasonable  rate,  first,  from 
Holland  avenue  to  Britannia,  and,  second,  from  Cloverdale  road  to  the  Rifle  Range. 
The  company  have  asked  for  two  zones  west  of  Holland  avenue  and  one  zone  east  of 
Cloverdale  road.  In  my  judgment,  there  should  be  but  one  zone  west  of  Holland 
avenue  and  one  zone  east  of  Cloverdale  road.  No  evidence  has  been  given,  regarding 
the  receipts,  working  expenses,  profit,  or  loss  of  the  Cloverdale  road  section.  No  per- 
«?ou  appeared'  or  protested  against  the  tariff  as  filed,  and,  therefore,  I  take  it  that  no 
further  reference  need  be  made  to  that  portion  of  the  system,  but  it  should  receive 
the  same  treatment  as  will  be  given  the  Britannia  section  as  hereinafter  stated. 

Considerable  evidence  was  given  by  the  company  to  show  the  result  of  operating 
the  Britannia  section.  They  stated  that,  for  the  months  of  March,  April,  May  and 
June  of  1919,  an  actual  count  had  been  kept  of  the  fares  paid  from  Britannia  to 
Holland  avenue  coming  east.  It,  of  course,  would  be  impossible  under  existing  con- 
ditions to  keep  a  record  of  the  fares  going  west,  because  these  passengers  would  board 
the  cars  in  the  city  where  the  fares  would  be  paid,  but  it  is  fair  to  assume  that  about 
the  same  number  of  passengers  would  go  west  as  came  east.  The  records  show  519,671 
passengers  for  these  four  months,  and,  tasting  this  as  a  fair  average  for  the  year,  which 
I  think  is  reasonable,  the  total  traffic  one  way  would  be  1,559,031,  which  has  been 
estimated  by  the  company  to  yield  $73,149.24.  Included  in  this  is  a  small  number  of 
passengers  travelling  from  one  station  to  another  upon  the  Britannia  line,  but  the 
amount  received  is  so  small  that  I  am  not  considering  it  in  the  computation. 
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The  company  liled  a  statement  showing  that  the  actual  cost  per  train  mile  on  the 
.whole  system  was  20-9  cents,  and,  as  the  number  of  car  miles  travelled  on  the  Britan- 
nia section  amounted  to  780,079,  therefore,  the  actual  cost  of  operating  that  section 
for  a  year  would  be  $163,021.25.  To  this  they  added  $1,389.34  for  county  taxes  and 
;five  per  cent  depreciation  on  $2(87,458,  as  the  cost  of  the  Britannia  line  less  the  right 
of  way.  They  estimated  an  increase  in  worki-ng  expenses  for  1920  of  12  per  cent, 
$19,950.04,  and  they  claim  7  per  cent  interest  on  a  total  investment  of  $321,9^0,  or 
^22,539.32.  This  would  show  a  total  amount  required  to  meet  working  expenses,  pajj 
taxes,  depreciation,  increased  operating  expenses,  and  interest  on  $218,244,  wher(?a6 
the  revenue,  according  to  the  computation  above  referred  to  amounted  to  $73,149. 
They  contend  that,  as  they  only  charged  5  cents  per  fare  from  any  portion  of  the 
city  to  Britannia,  which  amount  they  had  a  legal  right  to  charge  according  to  their- 
agreement  for  a  fare  within  the  city  of  Ottawa,  that  the  whole  of  thje  5  cents  should! 
be  absorbed  in  the  city  charge,  and,  therefore,  they  should  be  allowed  to  charge  a  fare 
.which  would  produce  the  whole  $221,000,  less  about  $3,000  which  was  received  by 
traffic  on  the  Britannia  line  itself. 

If  I  found  it  necessary  to  allow  the  company  to  earn  the  full  amount  of  $218,000, 
the  tariff  would  necessarily  have  to  be  allowed  as  filed,  and,  possibly,  even  then,  there 
might  be  a  slight  decrease,  because  a  sharp  increase  in  the  rate  would  inevitably  pro- 
duce a  decrease  in  the  traffic,  but,  as  I  view  it,  I  do  not  think  it  necessary  that  such 
a  large  amount  should  be  expended  upon  this  portion  of  its  line.  According  to  the 
evidence,  from  6  o'clock  in  the  morning  until  midnight  there  is  about  a  4^-minute 
service  as  far  west  as  McKellar,  which  is  about  two  miles  west  of  Holland  avenue, 
and  a  15-minute  service  from  McKellar  west  to  Britannia.  .  While  no  doubt  this 
would  be  necessary  for  a  couple  of  hours  in  the  morning  and  evening,  and  at  certain 
times  in  the  summer  the  traffic  to  Britannia  may  be  such  as  to  justify  such  a  service, 
in  my  judgment  a  4i-minute  service  betw^een  the  hours  of  9  o'clock  in  the  morning  and 
5  o'clock  in  the  afternoon,  with  the  exception  of  about  li  hours  at  the  noon  hour, 
is  not  only  unnecessary  but  a  useless  waste  of  energy  and  money.  It  is  not  my  inten- 
tion to  direct  the  company  as  to  the  service  which  they  should  furnish,  but,  in  my 
judgment,  a  20-minute  service  or  even  a  half  an  hour  service  run  upon  schedule  time 
from  9  o'clock  in  the  morning  until  5  o'clock  in  the  afternoon  excepting  an  hour  and 
a  half  at  noon  will  more  than  take  care  of  the  business  which  is  offering  excepting  in 
rush  times  during  a  few  of  the  summer  months,  and,  during  the  hour  and  a  half  at 
noon  a  15-minute  service,  or  at  the  best  a  10-minute  service  should  be  quite  sufficient  to 
meet  the  requirements  of  the  residents  along  that  line. 

I  find  from  the  statement  filed  that  the  total  revenue  car  miles  of  the  service  in 
the  year  1919  was  4,828,407,  of  which  the  Britannia  extension  used  up  780,079  miles, 
or  nearly  one-sixth  of  the  whole  mileage  of  the  whole  Ottawa  Electric  Railway  service. 
This  statement  alone  would  show  the  excess  service  given  to  that  outlying  portion  of 
the  system.  If  the  number  of  miles  is  reduced,  then  it  naturally  follows  that  the 
operating  expense  should  come  down  practically  in  proportion  because  the  whole 
statement  is  figured  on  the  basis  of  20-9  cents  per  car  mile.  No  doubt  there  will  be 
an  increase  in  operating  expenses  during  the  coming  year.  This  has  been  estimated 
by  the  company  at  12  per  cent,  and  they  are  asking  for  $19,950  on  the  Britannia 
extension.  If  the  service  is  reduced  as  suggested  then  there  will  be  a  corresponding 
reduction  in  the  increase  for  operating  expenses. 

The  company  is  claiming  the  right  to  earn  5  per  cent  depreciation  on  the  cost  of 
the  line  less  the  right  of  way,  which,  in  my  judgment,  is  excessive.  It  must  be  remem- 
bered that  the  company  takes  care  of  depreciation  by  ordinary  day  to  day  maintenance. 
In  fact  this  is  the  usual  manner  of  railway  accounting.  Unless  a  railway  is  main- 
tained day  by  day,  it  cea&es  to  be  of  any  value,  and,  in  my  opinion,  the  Britannia 
extension  has  been  taken  care  of  and  kept  up  to  a  high  degree  of  efficiency  by  day  to 
day  maintenance.  It  is  probably  in  as  good  condition  to-day  as  it  was  when  con- 
structed twenty  years  ago,  all  of  which  has  been  paid  for  in  the  general  operatihig 
expenses  of  the  company  before  dividends  are  declared,  and  this  is  included  in  the  20-9 
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cents  per  miles  as  operating'  cost.  Therefore,  the  greater  portion  of  the  5  per  cent 
■claim  for  depreciation  should  be  disallowed. 

I  am  not  sure  that,  in  a  special  case  of  this  kind,  the  company  should  be  allowed 
to  earn  7  per  cent  upon  the  total  investment,  although  I  admit  that^were  this  section 
considered  entirely  as  a  separate  railway,  7  per  cent  would  not  be  an  unreasonable 
amount  of  profit  upon  the  investment. 

However,  for  all  these  reasons,  I  feel  that  the  net  operating  deficit  can  be  reduced 
very  far  below  $218,000  and,  as  before  stated,  I  do  not  feel  there  should  be  two  zones 
west  of  Holland  avenue,  and,  therefore,  I  think  the  company  should  be  allowed  to 
<-harge  5  cents  for  each  passenger  from  Holland  avenue  to  Britannia-on-the-Bay  each 
Avay  and  5  cents  from  Cloverdale  road  to  the  Rifle  range,  or  to  the  end  of  the  line,  each 
way.  children  under  ten  years  of  age  three  cents  each  way,  over  both  extensions. 

At  the  hearing,  the  representatives' of  the  public  asked  that,  in  case  any  increases 
were  made,  the  same  conditions  should  extend  west  of  Holland  avenue  as  now  ohtain 
in  the  city  with  reference  to  workmen'?  tickets  and  school  children's  tickets.  This  was 
opposed  by  counsel  for  the  company,  hut  I  find  on  an  examination  of  the  tariff  filed 
by  the  company  in  1918  that  they  proposed  extending  to  school  children  the  same  con- 
cession in  the  Britannia  section  as  has  always  been  granted  in  the  city,  and  I  think 
It  not  unreasonable  that  the  same  co"iditions  should  prevail  as  to  workmen's  tickets, 
and  also  to  school  children's  tickets  with  the  modification  hereinafter  referred  to,  on 
the  exteni?ions  as  prevail  on  the  rest  of  the  system,  and  I,  therefore,  find  that  the  fare 
to  workmen  from  any  point  between  Britannia  and  Holla-nd  avenue,  from  the  first 
morning  trip  until  7.30  a.m.,  'and  between  5  p.m.  and  6.30  p.m.  shall  he  33  tickets  for 
$1,  or  8  tickets  for  25  cents. 

It  was  also  asked  that  the  same  condition  should  exist  as  to  school  children.  On 
the  other  hand,  the  company  contend  that  this  privilege  has  been  grossly  ahused  here- 
tofore, but,  as  it  ahvays  has  been  a  condition  in  the  city  of  Ottawa,  I  do  not  feel  like 
t\brogating  it  on  the  extensions,  and  find  that  tickets  shall  be  issued  to  school  children 
under  the  age  of  fourteen  years  between  the  hours  of  7  and  9.30  a.m.,  11.30  a.m.  and 
1.30  p.m.,  and  3.30  and  5  p.m.,  and  shall  be  placed  upon  a  commutation  basis  of  40 
tickets  for  $1  good  for  one  month  from  the  date  of  purchase,  and  that  the  same  con- 
ditions as  to  workmen's  and  school  children's  tidkets  shall  apply  on  the  eastern 
extension  between  Cloverdale  road  and  the  Rifle  Range,  the  company  to  be  at  liberty, 
within  seven  days  from  this  date  to  file  tariffs  accordingly,  to  take  effect  on  the  26th 
day  of  April  instant. 

Ottawa,  April  1-9,  1920. 

The  Assistant  Chief  Commfssioner  and  Commissioners  Goodeve  and  Boyce  con- 
curred. 
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ORDER  No.  29550. 

7/1  the'  matter  of  the  complaints  of  the  Corporation  of  the  City  of  Ottawa  and  the 
Township  of  Nepean  against  the  Ottawa  Electric  Railway  Company's  Special 
Passenger  Tariff  C.R.C.  No.  6,  published  to  become  effective  April  5,  1920, 
increasing  passenger  fares  betioeen  Holland  avenue  and  McKellar  and  inter- 
mediate points,  between  McKellar  and  Britannia- on- the- Bay  and  intermediate 
points,  and  betwen  Cloverdale  road  and  the  Rifle  Range  and  intermediate 
points,  in  the  city  of  Ottawa,  province  of  Ontario. 

Case  Xo.  2987. 

Monday,  the  19th  day  of  April,  A.D.  1920. 

Hon  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLeax,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Ottawa,  March  31, 
1920,  in  the  presence  of  counsel  for  the  township  of  Nepean,  the  police  village  of 
Westboro,  the  city  of  Ottawa,  and  the  Ottawa  Electric  Railway  Company,  and  what  was 
alleged, — 

It  is  ordered:  That  the  Ottawa  Electric  Railway  Company  be,  and  it  is  hereby, 
authorized,  within  seven  days  from  the  date  of  this  order,  to  file  tariffs,  effective 
April  26,  1920,  showing  the  following  passenger  fares,  namely — 

(a)  Between  Holland  avenue  and  Britannia-on-the-Bay,  five  cents  (5c.) 
for  each  passenger,  one  way,  and  three  (3)  cents  for  each  child  under  ten  years 
of  age,  one  way.  School  children  under  fourteen  years  of  age,  between  the 
hours  of  7  and  9.30  a.m.,  11.30  a.m.  and  1.30  p.m.,  and  3.30  p.m.  and  5  p.m., 
forty  tickets  for  $1,  good  for  one  month  from  the  date  of  purchase.  Working- 
men's  tickets,  from  the  first  morning  trip  until  7.30  a.m.,  and  between  5  p.m. 
and  6.30  p.m.,  thirty-three  tickets  for  $1,  or  eight  tickets  for  25  cents. 

(5)  Between  Cloverdale  road  and  the  Rifle  Range,  five  (5)  cents  for  each 
passenger,  one  way,  and  three  (3)  cents  for  each  child  under  ten  years  of  age, 
one  way.  School  children  under  fourteen  years  of  age,  between  the  hours  of 
7  and  9.30  a.m.,  11.30  a.m.  and  1.30  p.m.,  and  3.30  p.m.  and  5  p.m.,  forty  itckets 
for  $1,  good  for  one  month  from  the  date  of  purchase.  Workingmen's  tickets, 
from  the  first  morning  trip  until  7.30  a.m.,  and  between  5  p.m.  and  6.30  p.m., 
thirty-three  tickets  for  $1,  or  eight  for  25  cents. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Application  of  the  Montreal  and  Southern  Counties  Railway  for  an  order  permitting 
it  to  file  tariffs  providing  for  an  increase  of  tiuenty  per  cent  (20%)  on  tolls 
now  charged  for  the  carriage  of  passengers. 

File  28439.3. 

JUDGMENT. 

McLean,  Assistant  Chief  CoM:\rissiONER : 

Lender  date  of  July  10,  1918,  judgment  was  rendered  on  an  application  of  the 
present  applicant  railway  for  an  increase  in  freight  and  passenger  rates.  The  finan- 
cial and  operating  conditions  were  subjected  to  analysis  and  were  found  to  justify 
the  contentions  of  the  railway  as  to  the  propriety  and  necessity  of  rate  increases. 
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Order  Xo.  27-i56,  of  July  27,  1918,  issued  authorizing  a  15  per  cent  increase  on  freight 
rates,  except  coal  and  coke,  on  M'hicli  commodities  an  increase  of  15  cents  per  ton 
was  allowed;  and  also  authorizing  an  increase  in  its  standard  maximum  rate  by  15 
per  cent  so  as  not  to  exceed  2-875  cents  per  mile.  The  analysis  as  set  out  in  the 
judgment  in  question  should  be  joined  with  and  considered  as  part  of  the  present 
record,  if  a  proper  understanding  of  the  railway  company's  financial  and  operating 
condition  is  to  be  arrived  at. 

The  application  now  before  the  Board  is  for  a  20  per  cent  increase  in  passenger 
tolls.  This,  if  granted,  would  have  the  effect  of  bringing  the  passenger  standard 
fare  up  to  3-45  cents  per  mile,  or  the  same  rate  as  was  found  justifiable  in  the 
Fifteen  per  Cent  Case,  in  the  case  of  steam  railways,  and  authorized  by  General 
Order  No.  213  of  December  26,  1917. 

In  the  judgment  of  July  10,  1918,  summary  details  as  to  the  railway  companiy's 
financial  condition  were  set  out  by  calendar  years.  Bringing  this  material  down  to 
date  for  the  calendar  years  1918  and  1919,  the  following  material  is  available: — 


1915— 

Gross  earnings  from  operation   $210,976  64 

Operating  expenses,  including  rentals   204,198  21 


Net  earnings  from  operation   $6,778  43 

Taxes   2,820  24 


$3,958  19 

The  operating  ratio  for  the  year  in  question  is  96-7  percent.   

1916— 

Gross  earnings  from  operations   $243,891  82 

Operating  expenses,  including  rentals   238,056  49 


Net  earnings  from  operation   $5,835  33 

Taxes   3,219  74 


$2,615  59. 

The  operating  ratio  for  the  year  in  question  is  97-6  percent.   

1917— 

Gross  earnings  from  operation   $287,481  54 

Operating  expenses,  including  rentals   300,571  29 


Deficit   $13,089  75 

Taxes   3,600  00 


Deficit,  including  taxes   $16,689  75 

The  operating  ratio  for  the  year  in  question  is  104.05  percent.   

1918— 

Gross  earnings  from  operation   $324,993  21 

Operating  expenses,  including  rentals   328,616  48 


Deficit   $3,623  27 

Taxes   6,100  00 


Deficit,  including  taxes   $9,723  27 

The  operating  ratio  for  this  year  is  101-1  percent.   

1919—  * 

liross  earnings  from  operation   $390,339  86 

Operating  expenses,  including  rentals   393,790  24 


Deficit   $  3,450  38 

Taxes   10,300  00 


Deficit,  including  taxes   $13,750  38 

The  operating  ratio  for  this  year  is  100-8  percent.   
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The  net  earnings  from  operation,  less  taxes,  are  derived  from  the  52  miles 
operated.  Taking  the  periods  already  set  out,  the  following  results  on  a  mileage 
basis  are  available: — 


1915   $14  6  65  per  mile. 

1916   96  90 

1917  (deficit)        320  95 

1918   "  186  98 

1919   "  264  43 


In  the  former  judgment,  passenger  revenue  was  shown  as  amounting  to  from 
87  per  cent  to  94  per  cent  of  the  gross  revenue.  For  the  years  1918  and  1919,  the 
respective  figures  are  87  per  cent  and  86  per  cent,  thus  indicating  the  predominant 
importance  of  passenger  business. 

Over  and  above  the  question  of  deficits  as  above  set  out,  there  is  the  matter  of 
the  interest  charge  on  the  advances  made  by  the  Grand  Trunk,  which  is  a  material 
factor  in  the  total  deficits  as  returned  by  the  railway.  The  share  capital  may  be 
omitted  from  consideration.  The  financing  of  the  company  has  been  done  by  advances 
from  the  Grand  Trunk  and  the  interest  charge  against  such  an  advance  is  as  much 
a  matter  to  be  considered  in  arriving  at  total  costs  as  the  interest  on  funded  debt. 

For  the  period  already  set  out,  the  interest  charges  on  unfunded  debt,  which 
must  be  given  weight  by  way  of  deficit  in  addition  to  the  figures  already  shown,  are 
as  follows : — 


1915   $44,542  72 

1916   67,494  96 

1917   70,428  34 

1918  .-   69,461  30 

1919   75,388  78 


The  advances  made  by  the  Grand  Trunk  for  capital  expenditure  up  to  June  30, 
1919,  amount  to  $1,534,827.74.  The  interest  charge  on  the  annual  sum  as  set  out  is 
made  at  5  per  cent. 

Taking  these  items  into  consideration  with  the  operating  deficits  or  surpluses, 
as  the  case  may  be,  already  shown,  the  total  deficits  appear  as  follows: — 


1915  (deficit)  $40,584  53 

1916                                                                                               "  64,879  37 

1917                                                                                               "  87,118  Oe 

1918                                                                                               "  79,184  57 

1919.  ........                                                                              "  89.139  16 


Included  in  the  operating  deficit  are  tw^o  factors  which  were  considered  in  the 
former  judgment  and  which  also  were  the  subject  of  discussion  at  the  recent  hearing. 
These  factors  are  the  rental  charge  in  connection  with  the  use  of  the  Central  Ver- 
mont line  between  Montreal  and  Southern  Counties  Junction  and  St.  Cesaire,  and 
the  payment  made  for  rental  and  right  of  way  on  Victoria  bridge.  These  two  items 
were  subjected  to  scrutiny  on  the  general  ground  that  the  parties  were  not  dealing 
at  arms'  length. 

In  the  former  judgment,  it  was  pointed  out  that  the  rental  paid  the  Central 
Vermont  for  running  rights  over  25-3  miles  was  equivalent  to  5  per  cent  on  $440,540, 
which  was  set  out  as  being  equivalent  to  a  capital  charge  of  $17,412  per  mile  and 
was  held  to  be  reasonable.  The  rental  at  the  time  was  $22,027;  the  same  charge  is 
now  made. 

The  charge  for  the  use  of  the  Victoria  bridge  is  a  combination  of  an  annual  pay- 
ment and  a  per  car  charge.  This,  in  1919,  amounted  to  $41,487.  In  1918,  when  the 
figures  for  1917  then  before  the  Board  amounted  to  $39,029,  the  Board  used  the  fol- 
lowing language  in  its  judgment : — 

"  The  bridge  is  undoubtedly  a  very  expensive  structure,  and  the  duty  is 
throvm  on  the  Grand  TrunS:  of  maintaining  that  part  of  the  bridge  used  by  the 
electric  company.   If  the  earnings  of  the  company  at  all  approximated  a  satis- 
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factory  return,  it  might  be  necessary  more  closely  to  scrutinize  this  charge.  On 
its  face,  however,  it  does  not  appear  unreasonable  and  a  detailed  investigatioil, 
in  view  of  the  "figures  of  actual  operation,  is  unnecessary." 

In  the  present  hearing,  there  has  been  nothing  developed  which  would  warrant  a  con- 
clusion on  the  evidence  that  the  charge  is  unreasonable. 

As  is  already  indicated,  there  have  been  in  recent  years,  along  with  increased 
gross,  in  part,  at  least,  attributable  to  increased  rates,  also  steadily  upward  costs. 
Labour  costs  are  part  of  the  earlier  record  and  judgment. 

In  the  present  record,  the  item  of  wage  increases  is  also  prominent.  As  set  out 
in  the  company's  application,  the  situation  is, — 

The  increase  in  operating  expenses  is  largely  due  to  the  increased  wages 
which  it  has  been  necessary  for  the  company  to  pay  its  trainmen. 

The  following  are  the  rates  of  pay  for  trainmen,  in  effect  on  July  1,  1918, 
October  1.  1918,  and  August  1,  1919:— 


July  1,  191S.  Oct.  1,  1918.  Aug.  1,  1919. 

(Cents  per  hr.)  (Cents  per  hr.)  (Cents  per  hr.) 

1st  yi-ar                                                            28-30  30-32  37-38 

2nd    "                                                               29-31  31-33  39-40 

Srd     "                                                               29-31  31-33  42-44 

4tli                                                                        30-32  32-34  44-46 

r.th      •'   '.   ..         30-32,  32-34  46-48 

6th     "                                                              31-33  33^35 

7th     "                                                               31-33  33-36 

8th     "                                                              33-35  35-37 

9th     "                                                               33-35  35-37 

10th     •'                                                              3  5-37  37-39 


The  increases  granted  on  the  1st  October  to  shopmen,  substation  operators, 
station  agents,  trackmen,  linemen,  supervisors,  despatchers,  and  office  forces,  as 
well  as  to  trainmen,  produced  an  increase  of  26  per  cent  over  the  wages  paid 
in  1917  and  for  nine  months  ending  June  30,  1919,  amounted  to  $32,917. 

"  The  wage  schedule,  effective  August  1,  1919,  entails  an  increase  of  30  per 
cent  over  the  rates  previously  in  force,  and  as  the  total  amount  paid  for  wages 
for  the  year  ending  June  30,  1919,  was  $161,139.82,  this  increase  will  amount 
to  $48,341  per  year." 

« 

At  the  hearing,  there  was  some  incidental  discussion  of  the  status  of  franchise 
rights  and  limitations ;  but  it  was  recognized  that  in  the  present  status  of  the  law  this"- 
was  no  longer  an  open  question. 

The  railway  has  established  that  upon  its  present  rates  it  is  not  obtaining  a  return 
on  the  loan  capital  in  the  road  on  an  amount  which  has  not  been  subjected  to  attack, 
and  which  appears  reasonable.  Mr.  Harding,  who  is  acquainted  with  local  conditions 
and  who  appeared  for  variouc>  subdivisions  in  which  workingmen  were  located,  very 
frankly  said:  "  I  think  I  am  stating  the  opinion  of  the  majority  when  I  say  we  don^t 
object  to  the  railway  company  getting  the  20  per  cent  increase.  I  believe  they  are 
entitled  to  it  because  of  tlie  increased  cost  of  operation." 

On  consideration  of  the  facts  submitted,  I  am  of  opinion  that  the  railway  has 
fiuccessfully  borne  the  onus  of  justifying  the  increase  asked  for;  and  that  same  should 
be  allowed  to  become  effective  on  comi>liance  with  the  provisions  of  the  Railway  Act 
as  to  publication  of  standard  tariffs. 

It  was  stated  by  Mr.  Harding  that  those  whom  he  represented  were  especially 
desirous  of  an  unprovement  in  service.  This  matter  was  dealt  with  in  an  interim 
manner  by  the  Chief  Commissioner  in  the  following  language: — 

"  The  Chief  Commissioner:  We  cannot  make  a  decision  now,  of  course,  but 
I  ask  the  railway  company  to  consider  the  representations  made  here  and  see 
what  can  be  done  in  order  to  rectify  it. 
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"  Mv.  Chisholm  :  I  will  get  a  copy  of  the  iiotev^  of  proceedings  as  soon  as 
possible  and  send  them  to  the  manag-ement  and  ask  them  to  read  over  these 
dilTerent  complaints  carefully  and  make  an  answer  to  the  Board  in  regard  to 
them. 

The  Chief  Commissioner  :  And  when  they  have  done  so,  I  thi-nik  it  would 
be  advisable  if  they  woould  have  a  conference  with  the  representatives  in  that 
place  and  see  what  can  be  done  in  order  to  meet  all  reasonable  retiuirements." 

After  this  has  been  done,  the  matter  will  be  investigated  by  the  Board's  Operating 
Department  if  there  are  still  matters  outstanding. 
April  20,  1920. 

The  Chief  Commiss'ioiier,  tlie  Deputy  Chief  Commissioner  and  Commissioner 
Boyce  concurred. 

April  22,  1920. 


Application  of  the  Vnitcourer,  Victoria  and  Eastern  Railway  and  Navigation  Com- 
pa^ny  for  cdn  order  to  amend  the  report  of  A.  B.  Pottengei\  Esq.,  made  on  the 
31st  October,  1918,  in  the  matter  of  the  application  of  the  City  of  Vancouver, 
B.C.,  for  an  order  compelling  the  Vancouver,  Victoria  and  Eastern  Railway 
and  Navigation  Company  to  pay* its  proportion  of  the  cost  of  construction  of 
Hastings  street  viaduct  and  other  costs  involved  in  connection  with  proposed 
construction  of  viaducts  on  Pender,  Keefer,  and  Harris  streets,  Vancouver, 
B.C. 

File  Xo.  27095. 

JUDGMEXT. 
McLean,  Assistant  Chief  Commissioner: 

The  matter  involved  is  ond  which  covers  a  considerable  period  of  time.  The  his- 
tory need  not  be  gone  into  in  detail,  only  such  points  being  referred  to  as  are  appar- 
ently material  for  a  proper  understanding. 

By  the  Board's  Order  Xo.  17840,  of  October  14,  1912,  on  the  application  of  the 
city  of  Vancouver,  authorization  was  granted  to  construct  Hastings  street,  Pender 
street,  Harris  street,  and  Keefer  street  across  the  tracks  of  the  Vancouver,  Victoria 
and  Eastern  Raihvay  and  Xavigation  Company  by  means  of  overhead  bridges.  Pro- 
vision was  made  for  the  payment  of  20  per  cent  of  the  cost  of  actual  construction 
work  at  each  of  the  crossings  on  Pender  and  Keefer  streets,  not  to  exceed  in  each 
case  the  sum  of  $5,000,  such  payment  being  made  out  of  the  Railw^ay  Grade  Crossing 
Eund.  The  balance  of  the  cost  as  to  these  two  streets  was  to  be  divided,  25  per  cent 
on  the  applicant,  75  per  cent  on  the  Vancouver,  Victoria  and  Eastern  Railway  and 
Xavigation  Company^  As  to  Harris  street,  20  per  cent  of  the  cost,  not  exceeding 
$5,000,  was  to  be  paid  out  of  the  Raihvay  Grade  Crossing  Fund;  20  per  cent  of  the 
remainder  'was  to  be  borne  by  the  applicant,  20  per  cent  by  the  British  Columbia 
Electric  Railway  Company,  and  60  per  cent  by  the  Vancouver,  Victoria  and  Eastern 
Railway  and  Xavigation  Company.  In  the  case  of  Hastings  street,  20  per  cent  was 
to  be  paid  by  the  applicant,  20  per  cent  by  the  British  Columbia  Electric  Railway 
Company,  and  60  per  cent  by  the  Vancouver,  Victoria  and  Eastern  Railway  and 
Xavigation  Company.  The  cost  of  maintenance  of  these  four  bridges  was  to  be 
divided  50  per  cent  on  the  applicant  and  50  per  cent  on  the  Vancouver,  Victoria  and 
Eastern  Railway  and  Xavigation  Company. 

Subsequently,  under  date  of  December  31,  1914,  Order  Xo.  23074  issued,  rescinding 
Order  Xo.  17840  in  so  far  as  it  related  to  the  overhead  crossings  at  Pender,  Keefer, 
iind  Harris  streets. 
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O-n  Xovember  9,  1914,  judgment  by  the  ex-Chief  Commissioner  was  issued,  pro- 
viding that  40  x)er  cent  of  the  cost  of  the  Hasting's  street  bridge  should  be  on  the 
municipality  and  60  per  cent  on  the  railway. 

As  the  result  of  a  hearing  held  in  Vancouver  on  June  26,  1916,  and  after  applica- 
tion by  the  city  of  Vancouver  requiring  the  Vancouver,  Victoria  and  Eastern  Railway 
a::id  Navigation  Company  to  make  a  settlement  of  all  accounts  outstanding  in  regard 
to  Hastings  street  and  Pender  street  viaducts,  an  order  issued'  directing  the  Vancouver, 
Vi'ctoria  and  Eastern  Railway  and  Navigation  Company  to  pay  to  the  city  of  Van- 
couver the  sum  of  $50,000  on  account  of  work  done,  the  payment  to  he  without  pre- 
judice to  the  position  of  the  railway  company. 

While  the  application,  as  launched,  refers  to  the  Hasti'ngs  street  viaduct  and 
Pender  street  viaduct,  I  underetand  from  the  context  (I  did  not  take  part  in  the  hear- 
ing) that  the  settlement  of  accounts  referred  to  is  tied  up  to  the  Hastings  street 
viaduct.   The  payment  involved  was  made  on  August  31,  1916. 

Under  date  o^  May  28,  1918,  an  application  was  made  by  the  city  of  Vancouver 
for  an  order  to  compel  the  Vancouver,  Victoria  and  Eastern  Railway  and  Navigation 
Company  to  pay  its  proportion  of  the  cost  of  the  construction  of  Hastings  street 
viaduct,  or  any  other  costs  involved  in  connection  with  the  proposed  other  three 
viaducte  on  Pender,  Keefer  and  Harris  streets  under  Order  No.  17840,  of  October  14, 
1912.  This  application  was  heard  on  June  6,  1918.  Thereafter  a  very  thorough  and 
comprehensive  judgment  was  issued  by  Mr.  Commissioner  Boyce  on  July  9,  1918, 
dealing  with  the  material  facts,  and  recommending  that  on  account  of  the  complicated 
details  concerned  Mr.  A.  B.  Pottenger,  District  Registrar  of  the  Vancouver  District 
,of  the  Supreme  Court  of  the  province  of  British  Colunibia,  shou'ld  be  appointed  to 
.make  an  i-nquiry  into  all  matters  of  'account  in  the  complaint  now  hefore  the  Board. 
He  was  to  have  power  to  take  the  accounts  between  the  parties  and  ascertain  and 
report  to  the  Board  what  amount,  if  any,  ie  due  to  or  by  one  or  the  other  in  respect 
of  the  work  done,  and  payments  made  under  the  terms  of  the  Board's  orders  providing 
;for  or  affecting  the  provisions  for  construction  of  the  worH^s  in  question  and  on 
account  of  which  the  city  of  Vancouver  has  paid  mo-ney,  a  portion  of  which  it  is  con- 
tended the  said  railway  company  ought  to  pay 

Thereafter  Order  No.  '27627,  of  August  17,  1918,  issued.  The  order  provides  as 
follows : — 

ORDER  No.  27627. 

The  Board  of  Railway  Gommissioners  for  Canada.  . 

Saturday,  the  17th  day  of  August,  A.D.  1918, 

D'Arcy  Scott,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C,  Commissioner. 

In  the  matter  of  the  application  of  the  corporation  of  the  city  of  Van- 
couver, in  the  province  of  British  ColumJbia,  hereinafter  called  the  "applicant," 
for  a-n  order  compelling  the  Vancouver,  Victoria  and  Eastern  RailSvay  and 
Navigation  Company  to  pay  its  proportion  of  the  cost  of  the)  construction  of 
the  Hastings  street  viaduct,  in  the  said  city,  and  other  costs  involved  in  con,- 
•nection  with  the  proposed  construction  of  viaducts  on  Pender,  Keefer  and 
Harris  streets.   File  No.  27095. 

"  Upon  hearing  the  matter  at  the  sjtti-ngs  of  the  Board  held  in  Vancouver, 
June  6,  1918,  in  the  pTcsence  of  counsel  for  the  applicant  and'  the  railway  com- 
pany, and  what  was  alleged,  counsel  for  the  applicant  consenting  and  counsel 
for  the  railway  company  interposing  ao  objection;  in  pursuance  of  the  powers 
conferred  upon  the  Board  under  section  60  of  the  Railway  Act,  and  of  all  other 
powers  possessed  by  it  in  that  behalf, — 

"It  is  ordered:  That  A.  B.  Pottenger,  Esquire,  District  Registrar  of  the 
Supreme  Court  of  British  Columbia,  Vancouver  Registry,  be,  and  he  is  hereby, 
appointed  to  make  an  inquiry  into  and  report  upon  the  cost  of  construction  of 
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the  Hastings  street  viaduct  over  the  tracks  of  the  Vancouver,  Victoria  and 
Eastern  Railway  and  Navigation  Company,  in  the  city  of  Vancouver  (omitting 
from  such  cost  of  construction  the  cost  of  pavements  and  sidewalks  thereon)  ; 
and  in  and  by  such  report  to  set  forth,  under  appropriate  headings,  the  details 
of  various  items  of  such  cost,  and  to  whom  and  for  what  purpose  all  sums 
claimed  to  have  been  expe^aded  by  the  applicant  were  in  fact  paid,  and  to  further 
report  what  expenditure  th€  applicant  made,  and  to  whom,  and  for  what  purpose, 
in  connection  with  the  proposed  construction  of  bridges  over  Pender,  Keefer 
and  Harris  streets,  in  the  city  of  Vancouver;  and  to  report  to  the  Board,  on  or 
before  October  13,  19^18;  any  further  question©,  including  the  question  of  costs, 
to  be  reserved  until  after  the  report  is  made, — the  said  A.  B.  Pottenger  to  have 
I^ower  to  report  especially,  if  requested  so  to  do  by  either  of  the  parties,  on  any 
questions  of  fact  affecting  the  dispute  before  the  Board. 

"D'ARCY  SCOTT, 
^  .  ''Assistant  Chief  Commissioner, 

"Board  of  Railway  Commissioners  for  Canada.'^ 

A  file  memorandum  by  Mr.  Commissioner  Boyce,  who  settled  the  terms  of  the 
order,  dealing  with  the  contentions  advanced  by  Mr.  MacXeill  for  the  Vancouver, 
Victoria  and  Eastern  Railway  and  Navigation  Company,  in  connection  with  the  settle- 
ment of  the  terms  of  the  order,  reads  as  follows : — 

Commissioner  Boyce: 

"  On  settlement  of  order  herein,  Mr.  MacXeill  contends, — 

"  (a)  TTiat  A.  B.  Pottenger,  the  referee,  should,  by  the  order,  be  required 
-   to  ascertain  what  the  cost  of  construction  of  the  Hastings  street  bridge  would  be 
at  a  5  per  cent  grade,  instead  of  as  constructed;  and 

(h)  That,  as  the  Hastings  street  bridge  was  the  only  one  constructed,  the 
order  should  be  limited  in  its  scope  to  the  cost  of  construction  of  that  hridge, 
and  that  there  should  be  no  inquiry  as  to  the  proposed  construction  of  viaducts 
on  Pender,  Keefer  and  Harris  streets,  the  order  as  to  these  viaducts  having  been 
rescinded  by  order  dated  9th  Xovemlber,  1914. 

"  As  to  the  first  contention,  I  am  of  opinion  that  no  such  hypothetical 
question  should  be  submitted.  Eor  the  purposes  of  the  dispute,  the  Board  is  not 
concerned  with  it.  It  is  a  question  upon  which  this  Board  has  already,  in  a 
previous  application,  ruled  {Vid^  Judgment  of  the  Chief  Commissioner,  dated 
9th  Xovember,  1914).  No  useful  purpose  can  now  be  served  by  clouding  or 
enlarging  the  inquiry  directed  by  irrelevant  matter,  and  all  reference  to  the 
5  per  cent  grade  will,  therefore,  be  omitted. 

"  As  to  the  second  contention,  it  is  urged  that  while  the  order,  in  so  far  a? 
it  affected  construction  over  Pender,  Keefer  and  Harris  streets,  was  rescinded, 
expenditure  was  actually  made  by  the  city  'before  rescission,  which  is  properly 
attributable  to  that  part  of  the  original  order.  Whether  or  not  the  railway  is 
liable  for  that  or  any  expenditure  in  connection  with  the  part  of  the  works 
originally  intended  and  provided  for,  but  as  to  which  the  order  was  rescinded, 
is  a  question  that  can  best  be  dealt  with  in  dealing  with  the  whole  case.  It 
would  be  more  convenient  to  have  all  the  accounts  examined  and  reported  to  the 
Board  for  final  adjudication  than  to  adjudicate  in  advance  and  eliminate  a  part 
of  them  which  the  city  proposes  to  argue  should  be  included.  Counsel  have 
agreed  that  if  the  Board  should  come  to  this  conclusion,  the  following  clause 
should  be  inserted : — 

"  '  and  to  further  report  what  expenditure  the  applicants  made,  and  to  whom, 
and  for  what  purposes,  in  connection  with  the  proposed  construction  of 
bridges  over  Pender,  Keefer  and  Harris  streets,  in  the  city  of  Vancouver.' 

"  This  clause  wi'll  be  inserted  in  the  order  at  point  starred  in  draft,  and 
draft  order  'A'  initialled  by  me  will  be  settled  witli  above  modifications,  and  can 
then  issue  forthwith.   August  15,  1918.  A.C.B." 
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;Mi-.  ^MaeXeill's  position  in  the  matter,  as  set  out  in  a  communication  on  file  of 
date  July  25,  I^IS,  filed  by  his  Ottawa  agent,  used  the  following-  language  in  reference 
to  the  difi^erenee  of  opinion  between  himself  and  Mr,  Jones,  solicitor  for  the  city  of 
Vancouver : — 

1.  In  my  draft  order,  I  have  inserted  a  clause  directing  Mr.  Pottenger 
to  ascertain  what  the  cost  of  construction  of  a  viaduct  would  be  at  a  5  per  cent 
grade,  instead  of  as  constructed.  This  phase  of  the  matter  was  before  the  Board 
some  time  ago,  and  by  a  judgment  of  the  Chief  Commissioner,  dated  November 
9,  1914,  he  held  that  the  railway  company  were  not  in  the  present  case  entitled 
to  insist  only  on  payment  as  if  the  approach  were  a  5  per  cent  one  instead  of  a 
level,  as  constructed,  and  I  assume  that  the  Board  will,  as  far  as  its  jurisdiction 
goes,  refuse  to  reduce  the  amount,  if  any  payable,  by  such  difference.  As  the 
questions  involved  in  this  matter  will  likely  go  to  the  Supreme  Court  of  Canada, 
I  wish  to  be  in  a  position  to  have  evidence  in  the  record  showing  just  what  the 
difference  would  be  in  dollars  and  cents.  I  do  not  think  that  the  Board'  can 
reasonably  object  to  this  evidence  being  taken,  no  matter  what  fate  the  conten- 
tion may  have  before  them. 

It  would  really  be  better  in  the  long  run  for  all  persons  to  have  the  evi- 
dence taken  now,  for  if  the  contention  is  right  that  a  railway  company  is  only 
responsible  for  construction  in  accordance  with  the  statute,  namely,  a  5  per 
cent  grade,  the  whole  matter  can  be  dealt  with,  without  referring  it  back  again. 
I  wish,  therefore,  if  possible,  to  have  the  clause  I  have  drafted  retained  in  the 
order  apix)inting  ^Ir.  Pottenger. 

2.  The  other  question  upon  which  Mr.  Jones  and  I  have  disagreed  is  as 
follows :  You  will  see  by  the  caption  of  the  draft  order  prepared  in  Ottawa,  that 
it  purports  to  deal  with  the  costs  involved  in  connection  with  the  proposed 
construction  of  viaducts  on  Pender,  Keefer,  and  Harris  streets.  In  my  draft 
order  I  have  struck  out  these  words.  The  circumstances  are  as  follows:  The 
original  order  of  the  Board  of  Railway  Commissioners,  made  on  October  14, 
1912,  provided  for  the  construction  of  bridges  over  Hastings,  Pender,  Keefer, 
and  Harris  streets,  in  the  city  of  Vancouver.  The  city  of  Vancouver  made  one 
contract  with  a  firm  of  contractors  for  the  construction  of  all  four  bridges. 
The  Hastings  street  bridge  is  the  only  one  ever  constructed.  By  the  order  of 
the  Board,  dated  November  9,  1914,  the  original  order  providing  for  the  con- 
struction of  bridges  over  Pender,  Keefer,  and  Harris  streets,  was  rescinded. 
No  provision  was  made  for  expenditures  in  connection  with  such  proposed 
construction.  The  contractors,  feeling  aggrieved  by  the  action  of  the  city 
in  stopping  work  on  the  three  bridges,  took  the  matter  before  Mr.  Justice 
Clement,  and  obtained  damages  and  costs  from  him  in  the  course  of  an  arbitra- 
tion. The  city  of  Vancouver  is  seeking  to  make  the  Vancouver,  Victoria  and 
Eastern  Tfailway  Company  pay  a  proportion  of  these  damages  and  costs,  as 
they  would  have  to  pay  if  the  bridges  had  been  in  point  of  fact  constructed. 
My  objection  to  inserting  any  reference  to  the  Pend'ar,  Keefer,  and  Harris 
<tropt  bridges  in  the  order  is  based  upon  the  following  considerations: — 

••(1)  The  question  whether  the  railway  company  should  pay  any  such 
Ijroportion  is  purely  one  of  law,  and  there  is  nothing  involved  in  the  matter 
if  the  railway  company's  contention  is  correct.  It  may  be  that  ^\hether  the 
Board  agree  with  the  railway's  contention  or  not,  they  may  wish  to  have  before 
them  a  statement  showing  just  what  is  involved  in  the  matter. 

"  (2)  The  second  position  I  take  is  this,  that  as  a  matter  of  law,  the  Board 
have  no  jurisdiction  to  direct  a  railway  company  to  pay  anything  for  proposed 
construction  or  for  dameges,  but  that  their  jurisdiction  is  confined  to  directing 
])ayments  made  for  works  that  are,  for  the  protection  of  the  public,  and  no 
work  ever  having  been  done,  there  is  no  jurisdiction  to  direct  any  payment. 
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*'  (3)  The  Order  of  the  Board  rescinding  the  order  for  construction  of  the 
three  bridges  having  made  no  provision  for  payment  of  these  damages,  the  Board 
have  no  jurisdiction  now  to  d?irect  such  a  payment. 

(4)  The  city  of  Vancouver  made  a  contract  with  the  Union  Contracting 
Company  for  four  bridges  on  their  own  intiative.  In  Xovember,  1914,  when 
the  matter  was  under  discussion,  the  city  applied  to  have  their  contract  approved. 
This  application  was  refused.  If  the  city  had.  gone  on  to  do  the  work  them- 
selves, or  had  made  independ'ent  contracts,  they  would  have  escaped  any  claim 
for  damages.  If  the  Board,  however,  come  to  the  conclusion  that  they  should 
have  the  facts  before  them,  Mr.  Jones  and  I  have  agreed  that  a  clause  to  the 
following  effect  may  be  inserted  in  the  order: — 

"  And  to  further  report  what  expenditure  the  applicants  made,  and  to 
whom,  and  for  what  purposes,  in  connection  with  the  proposed  construction  of 
bridges  over  Pender,  Keefer,  and  Harris  streets,  in  the  city  of  Vancouver." 

Thereafter,  under  date  of  October  31,  19)18,  Mr.  Pottenger  submitted  his  report. 
The  matter  was  gone  into  very  fully;  detailed  evidence  was  submitted,  as  well  as  a 
large  number  of  exhibits. 

Under  date  of  December  23,  1918,  Mr.  MacXeill  gave  notice  that  he  desired  to  be 
heard'  in  respect  of  and  to  appeal  from  certain  findings  of  the  report,  detailed  refer- 
ence to  which  is  made  below. 

The  findings  of  the  referee  made  reductions  in  various  items,  which  are  set 
out  in  detail  in  the  report.  In  finding  the  cost  of  construction  of  the  Hastings  street 
viaduct,  the  referee  omitted  from  said  cost  the  cost  of  construction  of  paWng  and 
sidewalk  thereon;  and  there  are  also  the  other  items  of  reduction  which  are  set  out  ill 
the  report. 

Putting  in  summary  form  the  question  as  placed  before  the  referee  and  the  find- 
ing as  made  by  him,  the  result  is  as  follows : — 

Presented  at.  Allowed  at. 

Item    "  A "    of    principal    account   contract  with 

Union  Contracting  Company   $  99.630  4-5  $  81.323  04 

Engineering   6,166  51  3.307  33 

Construction  work  carried  out  by  city   13,987  IT,  8,788  70 

Compensation  claims  and  costs..   84,392  87  78,180  92 

Legal  expenses,  other  than  claims   7,1.55  04  — 

Work  done  by  public  utilities  companies..    ..    ..  6,963  48  6,032  89 

By-law  expenditure..   .    11,459  94  — 

Claim  for  interest  against  railway  company..    ..  20,471  95  — 

Total   $250,227  99  .$177,632  88 


Dealing  now  with  the  specific  items  contained  in  the  appeal  of  Mr.  MacXeill,  the 
variations  desired  are  as  follows: —  . 

(1)  By  adding  to  the  amount  of  deductions  from  the  cost  of  Hastings 
street  viaduct  on  account  of  paving  and  sidewalk  fixed  by  the  said  A.  B. 
Pottenger,  $15,803.16,  the  further  sum  of  $4,906.08,  being  the  cost  of  4,088-4 
cubic  yards  of  pavement  on  the  said  viaduct  and  cost  of  laying  wood  block  on 
same  at  $1.20  per  cubic  yard. 

The  matter  was  discussed  at  some  length  in  a  hearing  before  ex-Chief  Commis- 
sioner Drayton  at  Vancouver.  It  was  developed  in  evidence  before  the  referee,  and 
I  do  not  feel  the  report  should  be  varied  from. 

(2)  By  further  deducting  from  the  item  legttimatp  extras  of  cost  of  con- 
struction of  said  viaduct  the  following  items  mentioned'  in  details  A  (c)  of 
the  accounts  rendered,  namely: — 

British  Columbia  pole  bosses   $  34  65 

British  Columbia  pole  bosses   28  85 

Reinforcing  steel  for  west  approach   180  50 

Extras  for  difference  in  slab   500  00 

The  items  under  the  above  heading  were  all  developed  in  evidence,  and  the  referee 
had  full  and  ample  opportunity  to  be  seized  of  the  points  involved. 
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(3)  By  striking'  out  the  whole  of  item  B  "  Compensation  Claim  and 
Damage  Costs  due  to  sa,me  allowed  by  the  said  A.  B.  Pottengrer,  $78,160.92,  or, 
in  the  alternative,  by  striking  out  from  the  same  item  the  following  sums: — 

Paid  to  Ramage  for  damages  to  Lot  1  in  Block  9,  D.L..  182   $2,000 

Paid  to  Macintosh  for  damages  to  Lot  8,  Block  63,  D.L.  196   2,000 

Paid  to  Aicheson  for  damages  to  Lot  9,  Block  64,  D.L.  196   800 

The  evidence  disclosed  that  the  matter  of  compensation  was  gone  into  fully 
before  the  referee. 

(-4)  By  deducting  from  the  item  "  F  "  Work  done  hy  Puhlic  Utility  Com- 
panies the  following  sum  in  addition  to  those  deducted  by  the  said  A.  B.  Pot- 
tenger,  namely,  $1,011.63,  the  amount  charged  by  the  British  Columbia  Electric 
Company  for  removing  trolley  wires  from  Hastings  street. 

This  item  was  developed  at  length  in  evidence  before  the  referee.  Item  "F" 
is  to  be  found  in  Exhibit  57.    Reference  to  it  will  be  found  throughout  the  evidence. 

(5)  Appli-cation  is  made  for  fixing  the  amounts  payable  by  the  city  of 
Vancouver  to  the  Vancouver,  Victoria  and  Eastern  Railway  and  Navigation 
Company  for  damages  by  reason  of  the  construction  of  Hastings  street  viaduct 
to  lots  1  to  5,  inclusive,  in  block  64,  D.L.  182,  and  lots  15  and  16  in  block  63, 
less  the  area  of  such  lots  as  are  used  for  railway  purposes. 

This  matter  was  developed  in  various  portions  of  the  evidence. 

The  following  language  is  excerpted  from  the  report  of  the  referee: — 

"  Mr.  MacNeill  also  wished  me  to  assess  the  damages  to  the  lots  and  por- 
tions of  lots  on  Hastings  street  owned  by  the  railway  and  which  are  not  actu- 
ally occupied  by  their  right  of  way,  the  said  damages  having  been  occasioned 
by  the  construction  of  the  viaduct.  It  is  quite  clear  to  me  that  damages  should 
be  allowed  to  the  railway  company  in  similar  proportion  to  the  amounts' 
allowed  to  adjacent  lots.  I,  however,  ruled  that  the  assessment  of  these 
damages  did  not  come  within  the  scope  of  the  present  inquiry,  and  it  would 
appear  to  me  that  as  the  city  has  paid  damages  to  the  owners  of  all  the  sur- 
rounding lots,  it  would  be  a  very  simple  matter  for  the  city  and  railway  com- 
pany to  agree  on,  what  damages'  should  be  allowed  to  the  railway  company  in 
this  regard." 

This  comment  sufficiently  takes  care  of  the  situation  and  indicated  a  means  of 
settlement. 

(6)  For  an  order  reducing  the  sum,  if  any,  found  to  be  the  sums  payable 
by  the  Vancouver,  Victoria  and  Eastern  Railway  and  Navigation  Company 
to  the  city  of  Vancouver  as  the  cost  of  construction  of  Hastings  street  viaduct 

,  by  the  amount  of  difference  between  the  tender  of  the  Union  Construction 

Company,  namely,  $&5,444,  and  the  amount  of  the  tender  of  Robert  MacLean 
&  Company,  being  the  sum  of  $13,644. 

The  matter  was  dealt  with  by  the  referee  in  his  report  in  the  following  language: — 

In  the  first  place,  it  was  strongly  urged  by  Mr.  MacNeill  that  the  so-called 
tender  of  the  Robert  MacLean  &  Company  to  build  the  bridge  on  the  Hennibeque 
system  should  have  been  accepted  by  the  city  and  not  the  tender  of  the  Union 
Construction  Company,  and  he  further  urged  that  a  considerable  sum  of  money 
could  have  been  saved  by  accepting  this  tender.  I  find,  however,  that  the 
so-called  tender  of  the  Robert  MacLean  &  Company  was  not,  as  a  matter  of 
fact,  a  tender  at  all  in  regard  to  the  i>lans  and  specifications  that  had  been 
drawn  up  by  the  city,  but  was  a  proposition,  without  details,  of  an  entirely 
different  kind,  and  it  is  doubtful  if  the  changes  required  by  the  city  had  been 
made,  whetlior  anything  would,  as  a  matter  of  fact,  have  been  saved  by  accept- 
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iug-  the  proposition  of  Kobert  MacLeaii  k  Company.  There  was  evidence  to 
show  tliat  every  facility  had  been  given  to  Kobert  MacLean  &  Company  to 
put  in  a  tender  in  accordance  with  the  plans  and  specifications  prepared  by 
the  city,  but  that  they  failed  to  do  so  and  at  the  last  minute  put  in  their 
alternative  proposition,  which  \vas  in  reality  nothing  but  a  sketch  without 
details.  Taking  all  the  circumstances  into  consideration,  I  find  that  the 
city  acted  quite  properly  in  this  regard  and  I  do  not  see  how  it  could  have 
done  otherwise,  and  in  any  event  it  appears  doubtful  to  me  whether  this  ques- 
tion proi>erly  comes  before  me  at  all,  as  from  the  order  of  the  Hail  way  Board 
I  take  it  that  I  have  to  find  what  it  actually  cost  the  city  of  Vancouver  to 
construct  the  Hastings  street  viaduct." 

(7)  And  for  an  order  reducing  the  amount,  if  any,  payable  by  the  Van- 
couver, Victoria  and  Eastern  Railway  and  Navigation  Company  to  the  city  of 
Vancouver  in  respect  of  cost  of  construction  of  Hastings  street  viaduct  by  the 
amount  of  the  excess  of  expenditure  made  by  the  city  of  Vancouver  over  the 
expenditures  necessary  to  afford  reasonable  protection  to  the  public  at  the  cross- 
ing of  the  tracks  of  the  Vancouver,  Victoria  and  Eastern  Railway  and  Naviga- 
tion Company  at  Hastings  street. 

This  matter  was  dealt  with  in  evidence.  What  is  involved  is  the  question  of 
the  grade  on  the  approaches.  In  the  decision  of  the  ex-Chief  Commissioner,  already 
referred  to,  which  was  rendered  on  November  9,  1914,  the  question  of  the  grade  on 
the  approaches  was  raised,  it  being  contended,  in  substance,  by  Mr.  MacNeill  that 
the  construction  of  a  5  Y>er  cent  grade  would  reduce  cost,  and  that  to  the  extent  that 
there  was  additional  cost  due  to  the  approaches  not  being  built  on  a  5  per  cent  grade, 
there  was  an  unnecessary  addition.  The  Chief  Commissioner  used  the  following 
language : — 

"  I  find  on  both  sides  of  the  highway  leading  to  the  raildaw  tracks  a 
descending  grade  and  that  the  construction  of  the  viaduct  with  a  5  per  cent 
grade,  under  the  conditions  applying,  will  result  in  the  creation  of  new  dips 
in  the  highway,  and  in  part  do  away  with  the  benefit  of  the  improvement.  It 
is  quite  clear  that  if  the  railway  company  had  not  built  these  tracks  across 
the  streets  the  highway  would  have  been  improved  without  such  an  unfortunate 
result.  I  am,  therefore,  of  the  opinion  that  an  order  should,  if  necessary,  be 
made  directing  that  the  extended  grade,  as  constructed,  should  form  part  of 
the  whole  cost  of  which  the  railway  company  will  contribute,  60  per  cent." 
The  matter  was  dealt  with  in  the  award  in  the  following  language: — 

Mr.  MacXeill  has  urged  that  the  viaduct  should  have  been  constructed 
at  a  5  per  cent  grade  both  ways  from  the  edges  of  the  portion  of  the  viaduct 
over  the  railway  tracks.  This  seems  to  me  clearly  not  to  have  been  the  intention 
of  the  Board  of  Railway  Commissioners,  and  to  my  mind  the  plans  approved 
by  the  Board  clearly  show  that  this  was  not  the  intention,  and  although 
there  is  no  doubt  but  that  a  great  saving  would  have  been  effected  by  so  con- 
structing the  viaduct  there  is  no  evidence  before  me  on  which  I  could  base 
any  conclusion  as  to  the  amount  of  said  saving,  and  I  do  not  think  that  this 
is  a  question  of  fact  affecting  the  dispute  before  the  Board  so  far  as  I  am  con- 
cerned. 

It  was  also  urged  by  Mr.  MacNeill  that  the  cost  of  constructing  the 
approaches  to  the  viaduct  was  not  part  of  the  cost  of  constructing  the  viaduct. 
I  am  quite  convinced  that  the  cost  of  constructing  the  approaches  is  an  integral 
part  of  the  cost  of  the  construction  of  the  viaduct. 

"It  was  further  urged  by  Mr.  MacNeill  that  these  approaches  should  have 
been  built  at  a  5  per  cent  grade  and  that  there  would  have  been  a  considerable 
saving  of  expense  by  so  building  them.  Again,  however,  I  find  that  the  plan  of 
these  approaches  showing  the  grades  had  been  approved  by  the  Board  and  copies 
of  said  plans  so  approved  are  filed  as  exhibits  in  this  inquiry,  the  first  as 
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Exhibit  Xo.  2,  and  the  second  as  Exhibit  No.  64.  Exhibit  64  is  referred  to  in 
a  telegram  by  the  city  engineer  to  the  Board  of  Railway  Commissioners  dated 
October  10,  191S,  and  a  reply  to  the  citj^  engineer  dated  October  11,  19il''8, 
and  copies  of  said  telegrams  are  filed  as  Exhibit  63.  I  find  that  the  grades 
as  60  approved  by  the  Board  have,  to  all  practical  intents,  been  followed  by  the 
city  in  the  construction  of  the  viaduct  and  the  approaches  thereto,  except  in  the 
case  of  the  approach  on  G-len  Drive  to  the  south  of  the  viaduct  and  in  that  case 
at  the  time  that  the  plan  of  the  approach  was  approved  it  was  intended  to  pro- 
ceed with  the  construction  of  the  Pender,  Keefer  and  Harris  street  viaducts 
and  the  grade  was  arrang-ed  on  that  basis.  When,  however,  it  was  decided  -not  to 
proceed  with  the  construction  of  these  viaducts  it  became  necessary  to  alter 
this  grade  and  in  doing  so  the  city  extended  the  fill  to  Cordova  street.  It  appears 
to  me,  however,  that  had  the  fill  been  extended  to  the  lane  between  Cordova  and 
Hastings  streets,  it  would  have  been  sufficient  for  all  practical  purposes  and 
would  have  presented  no  engineering  difficulty.  I  have  therefore  adopted  the  fill 
to  the  lane  as  the  o-ne  that  should  have  been  adopted  by  the  city  and  I  have  based 
my  estimate  on  the  cost  on  the  assumption  that  said  grade  should  have  been 
adopted. 

(8)  For  an  order  disallowing  any  claims  by  the  city  of  Vancouver  against 
the  Vancouver,  Victoria  and  Eastern  Railway  and  Navigation  Company  on 
account  of  cost  of  construction  of  the  Hastings  street  viaduct  in  the  city  of 
Vancouver. 

The  followi-ng"  comment  on  this  may  be  excerpted  from  the  evidence  at  the  hearing 
in  1919  :— 

"  The  Chief  Commissioner  :  That  is  a  polite  intimation  to  the  Board  to 
swallow  itself  entirely. 

"  Mr.  MacNeill  :  Not  exactly.  They  have  gone  ahead  with  this  expensive 
work  and  let  them  pay  for  it." 

So  far  as  this  phase  of  the  application  is  concerned,  the  only  comment  that  appears 
necessary  is  that  the  status  of  the  matter  is  clearly  set  out  in  the  judgments  and  orders, 
and  the  justifiability  of  variation  therefrom  has  not  been  established. 

As  pointed  out  in  the  comments  above  given,  the  matter  of  the  items  concerned 
was  gone  into  very  fully  upon  the  spot  by  an  official  competent  to  take  evidence.  The 
points  to  which  exception  were  taken  by  Mr.  MacNeill  were  developed  before  Mr. 
Pottenger.  He  was  fully  seized  of  their  significance;  and  I  am  not  satisfied  that  after 
such  thorough  investigation  and  careful  finding  the  Board  would  be  justified  in  varying 
from  the  result. 

Under  Order  Xo.  27627,  it  was  open  to  raise  the  question  of  costs  after  the  presen- 
tation of  the  award.  The  question  has  been  raised  by  Mr.  McCrossan  for  the  city.  I 
.am  of  the  opinion  that  aside  from  the  costs  necessarily  incidental  to  the  reference, 
including  the  fee  of  Mr.  Potte^ger,  which  costs  should  be  distributed  in  the  proportion 
provided  for  as  to  the  general  cost  of  the  work,  the  parties  should  bear  their  respective 
costs. 

The  original  order  provided  for  contribution  from  the  Railway  Grade  Crossing 
JFund  but  not  in  respect  of  Hastings  street.  This  was  because  of  the  then  existing 
statutory  limitation  as  to  not  more  than  three  crossings  being  aided.  Section  202, 
subsection  2,  x>rovides  that  in  the  case  of  any  one  crossing  there  may  be  a  grant  from 
the  Railway  Grade  Crossing  Fund  not  exceeding  25  per  cent  of  the  cost  of  the  actual 
construction  work,  and  not  exceeding  $15,000. 

As  to  the  amount  of  $15,000,  limited  by  statute,  is  much  less  than  25  per  cent  of 
the  cost,  it  is  open  to  the  Board  to  j^rovide  for  such  payment;  and  I,  therefore,  recom- 
mend that  order  for  payment  of  $15,000  out  of  the  Railway  Grade  Crossing  Fund  go 
accordingly.  This  to  be  done  on  submission  of  the  necessary  cost  data  on  which  such 
an  order  is  prepared.   If  there  should  be  any  change  in  the  existing  legislation  which 
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Tvould  permit  the  Board  to  direct  contribution  to  the  work  in  question  to  an  amount 
in  eixcess  of  that  at  present  limited  by  law,  favourable  action  in  this  regard  should,  in 
my  opinion,  be  taken. 

Order  Xo.  276^7,  as  already  referred  to,  provides  for  report  as  to  the  expenditures 
i!n  connection  with  Pender,  Keefer  and  Harris  streets.  The  award  of  the  referee  seta 
out  the  following  in  regard  to  this  matter: — 

"  The  details  are  set  out  in  Exhibit  75,  and  have  been  deducted  from  tlie 
general  statement,  my  report  so  far  being  based  on  said  general  statement  and 
dealing  only  with  the  Hastings  street  viaduct. 

"  Taking  up  Exhibit  75,  Mr.  MacXeill  urged  in  regard  to  the  first  it^m, 
Judge  Clement's  award,  $13,776.04,  that  no  evidence  was  given  in  the  present 
inquiry  (other  than  as  expressed  in  the  memorandum  of  Judge  Clement  explana- 
tory to  his  award)  showing  how  the  amount  was  arrived  at.  I  find  that  I  cannot 
go  behind  the  award  of  the  Honourable  Mr.  Justice  Clement  and  that  his 
explanatory  memorandum  is  quite  sufficient  for  the  purpose  of  this  preSient 
inquiry.    I,  therefore,  allow  the  item  of  $13,776.04  as  it  stands. 

The  next  item,  law  costs  on  said  award,  $2,226,  I  disallow  for  reasons 
already  set  out. 

"  The  next  item,  '  Engineering  proper,  $824.83,'  I  also  disallow  for  reasons 
already  set  out. 

'•'The  last  item,  '  Sundry  legal  expenses,  $925.10,'  I  also  disallow  for  reasons 
alreadj'  set  out. 

"  The  total  deduction  from  statement  Exhibit  75  will  therefore  be  $3,975.93, 
deducting  this  amount  from  the  total  of  $19,079.96,  I  fi-nd  that  the  expenditure 
that  the  city  of  Vancouver  made  in  connection  with  the  proposed  construction 
~of  the  bridges  over  Pender,  Keefer  and  Harris  streets,  in  the  city  of  Vancouver, 
to  have  been  $15,104.03." 

The  position  taken  by  Mr.  MacXeill  in  regard  to  the  status  of  the  expenditures 
in  connection  with  Harris,  Pender  and  Keefer  streets  has  already  been  set  out.  I  am 
unable  to  agree  in  his  contentions.  It  seems  to  me  that  when  a  work  has  been  ordered 
by  the  Board  and  certain  expenditures  incurred  in  connection  therewith  and  the 
Board  rescinds  the  order  in  whole  or  in  part,  this  does  not  relieve  the  parties  from 
contribution  (where  no  question  of  jurisdiction  as  to  the  power  of  the  Board  is 
involved)  to  work  undertaken  in  connection  with  the  other  antecedent  to  the  date 
of  rescission.  What  is  concerned  in  the  present  case,  it  seems  to  me,  differentiates 
it  in  no  respect  from  a  condition  where  actual  physical  work  of  construction  has  been 
done.  If  the  percentage  contribution  provided!  for  in  the  original  order  is  within 
the  power  of  the  Board  to  make,  and  this  aside  from  the  matter  as  affecting  the 
British  Columbia  Electric  Railway  Company  was  not  contested,  it  seems  to  me  that 
it  may  properly  be  applied  in  regard  to  the  expenditures  incurred  prior  to  the  date 
of  rescission. 

As  to  Pender  and  Keefer  streets,  provision  was  made  for  a  contribution  of  $5,000 
out  of  the  Railway  Grad'e  Crossing  Fund,  the  balance  to  be  divided  on  the  basis  of 
25  per  cent  by  the  municipality  and  75  per  cent  by  the  Vancouver,  Victoria  and 
Eastern  Railway  and  Navigation  Company.  As  the  payment  of  the  money  out  of 
the  Railway  Grade  Crossing  Fund  predicates  "  actual  construction  w^ork  in  providing 
such  protection,  safety  and  convenience,"  and  as  there  is  no  such  completed  actual 
construction  providing  protection,  safety  and  convenience  at  the  crossings  in  ques- 
tion, under  the  order  to  which  reference  has  been  made,  the  reference  to  the  contribu- 
tion from  the  Railway  Grade  Crossing  Fund  must  in  the  result  be  looked  at  as  mere 
surplusage,  thus  leaving  the  rule  of  the  division  of  cost  as  between  the  parties  on 
the  basis  of  25  per  cent  by  the  municipality  and  75  per  cent  by  the  railway. 

As  to  Harris  street,  a  different  situation  arises.  First  of  all,  there  is  a  provision 
as  to  the  Railway  Grade  Crossing  Fund  which  is  to  be  dealt  with  in  the  way  already 
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indicated.  Then,  provision  is  mad'e  for  20  per  cent  of  the  remainder  being  borne  by 
the  municipality,  20  per  cent  by  the  British  Columbia  Electric  Railway  Company, 
and  60  per  cent  by  the  Vancouver,  Victoria  and  Eastern  Eailway  and  Navigation 
Company. 

I  am  of  opinion  that  the  same  rule  should  apply  here  as  in  the  case  of  Hastings 
street  and  that  the  railway  percentage  should  remain  at  GO  per  cent;  the  balance 
being  on  the  city. 

In  what  is  before  the  Board,  it  is  not  developed  whether  the  total  costs  as  referred 
to  in  connection  with  Harris,  Keefer  and  Pender  streets  are  segregated  or  whether 
they  are  applicable  to  the  three  proposed  structures  bulked  together.  Indication  hav- 
ing been  given  as  to  the  basis  of  distribution  which  properly  applies,  there  should 
be  no  difficulty  in  the  parties  working  out  this  division  amongst  themselves. 

April  20,  1920. 

The  Chief  Commissioner  concurred. 


Re  crossings  of  Metcalfe,  Caradoc,  Oxford,  Victoria  find  Richmond  streets  hy  the 
Grand  Trunk  Railway  Company  in  the  town  of  Strathroy,  Ont. 

Case  4795;  Files  13157,  26765.145,  26765.147,  20127. 

JUDGMENT. 

McLean,  Assistant  Chief  Commissioner; 

After  a  report  made  by  me  under  the  authority  granted  by  subsection  1  (h)  of 
section  12  of  the  Railway  Act,  Order  No.  29368  issued  providing  for  the  maintenance 
of  watchmen  at  the  crossings  of  Metcalfe  and  Caradoc  streets,  in  the  town  of  Strath- 
roy, Ont.,  during  hours  therein  prescribed;  the  cost  of  these  watchmen  being  divided, 
40  per  cent  to  be  borne  by  the  town  of  Strathroy  and  60  per  cent  by  the  railway 
company. 

The  municipality  has  submitted  a  letter,  the  essential  points  of  which  may  be 
summarized : —  ^ 

(1)  It  states  that  the  present  financial  position  of  the  town  prohibits  it  from 
assuming  the  40  per  cent  of  the  cost  of  the  upkeep  of  watchmen  as  provided  for  in 
Order  No.  29368.  In  support  of  this,  details  are  set  out  as  to  the  Public  school  and 
High  school  salaries,  the  salaries  of  the  town  officials,  and  the  various  commitments 
referred  to  as  being  incidental  to  the  town's  activities. 

(2)  It  is  stated  that  in  applying  for  the  protection  at  Metcalfe  and  Caradoc 
streets  the  town  did  so  believing  that  the  Grand  Trunk  Railway  Company  would 
have  to  stand  the  cost. 

(3)  It  is  stated  that  the  Grand  Trunk  does  a  large  business  both  in  and  out  of 
Strathroy  and  should  easily  be  able  to  furnish  reasonable  protection. 

(4)  It  is  stated  unless  the  Grand  Trunk  is  ordered  to  assume  the  whole  cost, 
the  town  will  have  to  ]>e  satisfied  with  the  strict  carrying  out  of  the  order  issued 
on  January  27,  1906,  and  of  Order  No.  10769,  dated  June  21,  1910. 

In  setting  out  its  belief  that  the  Grand  Trunk  would  have  to  stand  the  whole 
cost  of  protection,  reference  is  made  to  the  situation  in  the  municipalities  of  Glencoe 
and  Wyoming.  In  the  village  of  Wyoming,  gates  are  in  operation  at  Broadway 
street,  no  part  of  the  expense  being  borne  by  the  municipality.  The  gates  were 
installed  under  a  consent  order.  At  Main  street  crossing  in  Glencoe,  there  are  also 
gates.  The  Board's  files  do  not  disclose  when  these  gates  were  first  installed,  but  the 
files  do  .show  that  the  gates  were  installed  before  the  organization  of  this  Board,  it 
being  further  stated  by  the  railway  "  that  the  gates  at  this  crossing  were  apparently 
installfK^l  without  an  order  of  the  Railway  Committee  of  the  Privy  Council." 
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The  Board  liaj?  pursued  the  practice,  in  tlie  case  of  installation  ot  electric  bells, 
of  putting  the  whole  cost  on  the  railway,  subject  to  the  ordinary  contribution  from 
the  Grade  Crossing'  Fund.  There  have  been  a  few  exceptions  to  this  practice.  These 
exceptions,  however,  relate  to  a  situation  where  a  municipality  has  received  per- 
mission to  open  up  a  highway  across  the  railway,  there  being  no  rights  of  seniority 
attaching  to  the  proposed  highway.  Where,  mider  such  conditions,  it  has  been  held 
that  from  the  outset  of  the  use  of  the  crossing  there  will  be  a  dangerous  situation, 
the  Board  has,  in  some  instances,  put  the  whole  cost  of  bell  protection,  where  such 
has  been  ordered,  on  the  municipality,  less  the  contribution  from  the  Grade  Crossing 
Fund. 

At  Caradoc  street,  there  are  seven  tracks  covering  a  distance  of  approximately 
275  feet.  At  Metcalfe  street,  there  are  seven  tracks  covering  a  distance  of  about  525 
feet.  To  protect  both  or  either  of  these  crossings  by  an  electric  bell  would  mani- 
festly be  out  of  the  question.  If  main  line  run-ning  tracks  were  so  protected  without 
bell  protection  on  the  other  tracks,  a  dangerous  situation  would  arise  because  bell 
protection  on  the  main  line  running  tracks,  without  similar  protection  on  the  other 
tracks,  would  'be  tantamount  to  an  i^itimation  to  the  public  that  in  the  absence  of  the 
warning  signals  the  other  tracks  were  safe.  If,  on  the  other  hand,  distinct  bell  instal- 
lation were  made  for  each  set  of  tracks  on  the  street,  the  situation  would  be  that, 
leaving  aside  the  matter  of  the  expenditure  involved,  the  public  would  consider  that 
a  nuisance  was  created  by  the  almost  constant  ringing  of  the  bells  on  the  different 
tracks.  If  the  main  line  running  tracks  were  protected  by  an  electric  bell  and  watch- 
itien  put  on  as  to  the  other  tracks,  then  this  would  not  improve  the  situation  from  the 
standpoint  of  expense,  to  the  participation  in  which  the  town  is  objecting.  Electric 
bell  protection  was  not  recommended  because  it  was  apparent  that  it  did  not  afford  a 
feasible  solution  of  the  difficulty. 

Subject  to  the  limitations  imposed  by  section  260  of  the  Railway  Act  of  1&19, 
which  restates  the  provisions  earlier  enacted,  the  general  practice  of  the  Board  has 
been,  except  in  the  case  of  electric  bell  protection  as  above  referred  to,  to  apportion 
the  cost  of  protectioci  as  between  the  parties.  There  have  been  some  instances  where, 
by  consent,  the  cost  in  respect  of  protection  of  a  railway  crossing  constructed  prior 
,to  May  19,  1909,  has  been  borne  'by  the  railway;  but,  aside  from  this,  the  practice  is 
a?  stated.  The  practice  is  not  of  new  development;  it  goes  back  to  the  days  of  the 
Railway  Committee  of  the  Privy  Council. 

But,  aside  from  the  history  of  the  practice,  the  facts  which  have  to  be  faced  in 
connection  with  Canadian  railway  conditions  amply  justify  it.  If  the  practice  has 
beea  justified  in  more  normal  conditions,  it  stands  to  reason  that  at  the  present  time 
when  the  earnings  of  the  railways  are  being  ^subjected  to  constantly  increasing  costs 
there  is  still  stronger  justification.  With  the  narrower  margin  of  revenue  available 
after  the  payment  of  operating  costs,  any  arrangements  as  to  protection  under  prese-nt 
conditions  can  only  'be  worked  out  if  there  is  a  reasonaible  contribution  from  the 
parties  concerned,  hoth  the  railway  and  the  municipality.  The  Board  is  empowered 
to  make  grants  out  of  the  Railway  Grade  Crossing  Fund  in  ease  of  actual  construc- 
tion. In  the  case  of  protection  hj  watchmen  provided  for  under  Order  No.  29368,  this 
not  being  protection  by  actual  construction,  the  Board  is. unable  to  make  any  grants; 
but,  as  has  been  pointed  out,  the  Board  adopted  protection  by  watchmen  at  the  streets 
in  question  because  this  form  of  protection  was  looked  upon  as  affording  a  reasonable 
degree  of  protection,  at  the  minimum  of  cost.  Where  the  Board  is  able  to  direct  a 
contribution  from  the  Grade  Crossing  Fund,  the  amount  it  can  give  is  limited  by 
statute.  As  to  the  'balance,  the!  only  worka*ble  arrangement  is  to  have  subdivision  of 
.costs.  This  is  not  hased  on  any  hard  and  fast  principle  of  co-ntribution,  but  is  based 
on  consideration  of  the  different  facts  in  diifferent  cases. 

The  municipality  having  applied  for  a  greater  measure  of  protection  in  the  belief, 
as  set  out,  that  this  greater  measure  of  protection  would  be  obtained  without  any 
expense  to  it,  now,  when  faced  by  the  necessity  of  contributing  to  the  cost  of  protec- 
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tion,  seeks  for  a  lessed  degree  of  protection  which  will  not  carry  any  cost.  If  the 
municipality  is  of  opinion  that  the  greater  measure  of  protection  to  its  citizens 
is  not  worth  the  expenditure  called  for  under  Order  No.  29368,  that  is  a  matter  on 
which,  I  preeume,  it  has  a  right  to  a  final  opinion. 

An  order  will  issue  (1)  rescinding  the  provisions  of  Order  No.  29368  in  so  far  as 
the  maintenance  of  watchmen  at  the  crossings  on  Metcalfe  and  Caradoc  streets  are 
concerned;  (2)  providing  that  the  provisions  as  to  engines  and  cars  being  kept  back 
a  distance  of  50  feet  from  the  boundary  li-nes  of  the  crossings  of  Metcalfe,  'Caradoc, 
Oxford,  Victoria  and  Richmond  streets  be  continued;  (3)  providing  a  penalty  of  $25 
for  each  and  every  failure  to  comply  with  the  provisions  of  the  Order;  (4)  continuing 
the  speed  limitation  under  Order  10769. 

Order  No.  29368  is  at  present  operative;  and  obligations  in  respect  of  expemse 
thereunder  having  accrued,  settlement  should  be  made  in  accordance  with  the  terms 
of  the  order. 

The  Chief  Commissioner,  the  Deputy  Chief  Commissioner,  and  Commissioners 
Goodeve  and  Boyce  concurred. 
April  22,  1920.  . 


OEDER  No.  29563. 

In  the  matter  of  the  Order  of  the  Board  No.  29368,  dated  February  10,  19^0,  requiring 
the  Grand  Trunk  Railwa{y  Company  to  maintain  watchmen  at  the  crossings  of 
Metcalfe  and  Caradoc  streets,  in  the  town  of  Strathroy,  province  of  Ontario, 
and  apportion  the  wages  of  such  watchmen.  ^ 

File  Nos.  13157,  26765.145,  26765.147,  and  20127 ;  and  Case  No.  4795. 

Friday,  the  23rd  day  of  April,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Naxtel,  K.C.,  Deputy  Chief  Commissioner. 

A.  S.  Goodeve,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  on  behalf  of  the  Tov/n  of  Strathroy, — 
It  is  ordered  as  follows : — 

1.  That  the  said  Order  No.  29368,  dated  February  10,  1920,  be,  and  it  is  hereby, 
rescinded. 

2.  Th^  the  Order  of  the  Board  No.  10769,  dated  June  1,  1910,  made  herein,  be 
continued  in  effect;  the  said  order  to  be  amended  to  provide  that  the  Grand  Trunk 
Railway  Company  shall  be  liable  to  a  penalty  of  $25  for  each  and  every  failure  to 
comply  with  the  requirements  of  the  said  Order. 

vS.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


* 
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GENERAL  ORDER  No.  291. 

In  the  matter  of  section  S72  of  the  Railwaij  Act,  1019,  for  the  carrying  of  wires  and 
cables  along  or  across  the  tracls  of  railway  companies  under  the  jurisdiction 
of  the  Board;  and  the  application  of  the  Canadian  National  Railways  for  an 
order  amending  the  Standard  Conditions  and  Specifications  for  Wire  Cross- 
ings, approved  by  the  General  Order  of  the  Board  No.  231,  dated  May  6,  1918, 
as  amended  by  General  Order  No.  267,  dated  June  27,  1919. 

Case  No.  4704, 

Wednesday,  the  7th  day  of  April,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  S.  Goodeve,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

L'pon  reading  what  is  filed  in  support  of  the  application,  the  Canadian  Pacific 
and  Grand  Trunk  Railway  Companies  concurring  therein, — - 

It  is  ordei^cd:  That  the  sai(i  Standard  Conditions  and  Specifications  for  Wire 
Crossings,  as  approved  by  the  General  Order  of  the  Board  No.  231,  dated  May  6,  1918, 
be,  and  they  are  hereby,  amended — 

(1)  By  striking  out  paragraph  4  of  Part  1  of  the  said  conditions  and  specifica- 
tions and  substituting  therefor  the  following,  namely: — 

"  4.  The  applicant,  before  any  work  is  begun,  shall  give  the  railway  com- 
pany owning,  operating,  or  using  the  said  railway  at  least  seventy-two  hours' 
prior  notice  thereof  in  writing,  and  tha  said  railway  company  shall  be  entitled 
to  appoint  an  inspector,  under  whose  supervision  such  work  shall  be  done,  and 
whose  wages,  at  a  rate  not  to  exceed  eleven  dollars  per  day,  shall  be  paid  by 
the  applicant;  such  payment  to  cover  both  wages  and  expenses.  When  the 
applicant  is  a  municipality  and  the  work  is  on  a  highway  under  its  jurisdic- 
tion, the  wages  of  the  inspector  shall  be  paid  by  the  railway  company." 

(2)  By  striking  out  paragraph  4  of  Part  2  of  the  said  conditions  and  specifica- 
tions and  substituting  therefor  the  following,  namely: — 

"  4.  Before  any  work  of  laying,  removing,  or  repairing  any  pipe,  conduit, 
wire,  or  cable  is  begun,  the  applicant  shall  give  to  the  railway  company  at 
least  seventy-two  hours'  prior  notice  thereof  in  Avriting,  accompanied  by  a 
plan  and  profile  of  the  part  of  the  railway  to  be  affected,  showing  the  proposed 
location  of  such  pipe,  wire  or  cable,  conduit,  and  works  contemplated  in  con- 
nection therewith;  and  the  said  railway  company  shall  be  entitled  to  appoint 
an  inspector  to  see  that  the  applicant,  in  performing  said  work,  complies  in 
all  respects  with  the  terms  and  conditions  of  this  order,  and  whose  wages,  at 
a  rate  not  exceeding  eleven  dollars  per  day,  shall  be  paid  by  the  applicant,  such 
payment  to  cover  both  wages  and  expenses.  When  the  applicant  is  a  muni- 
cipality and  the  crossing  is  on  a  highway  under  its  jurisdiction,  the  wages  of 
the  inspector  shall  be  paid  by  the  railway  company." 

And  it  is  further  ordered:  That  General  Order  No.  267,  dated  June  27,  1919, 
and  General  Order  No.  288,  dated  March  23,  1920,  made  herein,  be,  and  they  are 
hereby,  rescinded. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 
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ORDER  No.  29531. 

In  the  muftcr  of  the  application  of  the  Canadian  Pacific  Railway  Company,  herein- 
after called  the  "applicant  company/'  under  section  188  of  the  Railway  Act, 
1919,  for  approval  of  the  location  and  details  of  its  station  at  Insinger,  8ash., 
as  shown  on  the  plan  dated  Moosejaw,  March  8,  1920,  on  file  ivith  the  Board 
under  file  Xo.  2^830. 

Thursday,  the  8th  day  of  April,  1920. 

S.  J.  ]\IcLeax,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

J.  G.  RuTriERFORD,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the 
Board,  and  the  consent  of  the  rural  municipality  of  Insinger  No.  275,  filed, — 

It  is  ordered:  That  the  location  of  the  applicant  company's  station  at  Insinger, 
in  the  province  of  Saskatchewan,  as  shown  on  the  said  plan  on  file  with  the  Board 
under  file  Xo.  24S30,  be,  and  it  is  hereby,  approved;  the  station  building  to  be  con- 
structed in  accordance  with  the  applicant  company's  standard  A-3  station  building 
plan,  on  file  with  the  Board. 

S.  J.  MoLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  29558. 

In  the  maiter  of  the  application,  >of  the  Gra,nd  River  Railway  Company,  hereinafter 
called  the  "  applicant  company/'  und?r  section  276  of  the  Railway  Act,  1919, 
for  authority  to  open  for  the  carriage  of  trafji  the  grade  revision  of  its  line  of 
railway  from  a  point  just  north  of  the  north  limit  of  the  town  of  Preston,  in 
lot  25,  Brolcen  Frd,nt  concession,  to  a  point  in  lot  9,  concessmn  2,  in  the  town- 
ship of  Waterloo,  pvpvince  of  Ontairio,  a  distance  of  2-1  miles. 

File  No.  2i96'90.1 

Saturday,  the  10th  day  of  April,  A.D.  1920. 

S.  J,  McLeax,  Assistant  Chief  Commissioner. 
A.  S.  Goodeve,  Commissioner. 
A.  C.  Bovce,  K.C,  Commissioner. 

T'pon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of  the 
Board,  concurred  in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

It  is  ordered'.  That  the  applicant  compa-ny  be,  and  it  is  hereby,  authorized  to 
open  for  the  carriage  of  traffic  the  grade  revision  of  its  line  of  railway  from  a  point 
just  north  of  the  north  limit  of  the  town  of  Pre&ton,  in  lot  25,  Broken  Front  conces- 
sion, to  a  point  in  lot  9,  concession  2,  in  the  township  of  Waterloo,  province  of 
Ontario,  a  distance  of  2  1  miles:  Provided  that  the  speed  of  trains  operated  over  the 
said  line  .-hall  not  exceed  fifteen  miles  an  hour. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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GENERAL  ORDER  Xo.  290. 

In  the  matter  of  section  Sko  of  the  K'ailivaij  Act,  1919,  and  the  regulations  to  he 
■prescrihed  for  the  issue  and  recording  of  free  transportation  hy  railway 
companies  subj.ect  to  the  jurisdiction  of  the  'Board: 

File  Xo.  496. 

Monday,  the  12th  day  of  April,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  el.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W,  B.  Xaxtel,  K.C,  Deputy  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  submissions  filed  and  the  report  of  the  Chief  Traffic  Officer  of 
the  Board — 

It  is  ordered  as  follows: — 

1.  That  the  Regulations  to  GoYorn  the  Issue  and  Recording  of  Free  Transpor- 
tation "  by  railway  companies  subject  to  the  jurisdiction  of  the  Board,  attached  hereto 
marked  "  A,"  be,  and  they  are  hereby,  approved  and  prescribed  for  the  use  of  such 
companies ;  and  that  each  and  every  company  be  required  to  issue  all  free  transporta- 
tion, and'  keep  all  free  transportation  records,  in  conform.ity  therewith. 

2.  That  the  said  regulations  are,  and  by  virtue  of  this  order  do  become,  the  lawful 
rules  according  to  which  all  free  transportation  is  to  be  issued  and  all  free  transpor- 
tation records  are  to  be  kept. 

3.  That  each  and  every  person  directly  in  charge  of  the  free  transportation  of  any 
such  company  be,  and  he  is  hereby,  required  to  see  to,  and'  he  is  hereby  made  respon- 
sible for,  the  correct  application  of  the  said  regulations  in  the  issue  and  recording 
of  free  transportation;  and  that  it  shall  be  unlawful  for  any  such  company,  or  for 
any  person  directly  in  charge  of  the  free  transportation  of  any  such  company,  to 
issue  any  free  transportation  or  to  keep  any  free  transportation  records  except  in 
the  manner  and  form  in  the  said  regulations  set  forth  and  hereby  prescribed,  and" 
except  as  hereinafter  authorized. 

4.  That  the  foregoing,  regulations  shall,  so  far  as  the  same  are  applicable,  apply  as 
well  to  all  free  transportation  issued  by  express,  telegraph,  or  telephone  companies. 

F.  B.  CARVELL, 

Chief  Commissioner. 


"A" 

REGLTLATIOXS  TO  GOVERX  THE  ISSUE  AXD  RECORDING  OF  FREE 

TRAXSiPOiRTATTOX. 

1.  Each  and  every  railway  company  subject  to  the  jurisdiction  of  the  Board  shall 
file  with  the  Board,  on  or  before  the  1st  day  of  January  of  each  year  (a)  a  list  of  the 
names  and  titles  of  officers  having  authority  to  issue  passes  and  over  whose  signatures 
passes  will  be  issued;  and  (&)  a  list  of  the  names  and  titles  of  officers  having  the 
authority  to  request  passes  from  other  companies.  Any  change  in  these  lists  in  the 
course  of  the  year  must  be  promptly  reported. 

Names  and  titles  of  persons  authorized  to  countersign  passes  and  requests  for 
passes  need  not  be  filed  with  the  Board. 


98 


2.  Requests  for  passes  for  or  on  account  of  officers  or  employees  of  traffic  associa- 
tions, fast  freight  lines,  demurrage  and  car  service  bureaus,  weighing  and  inspection 
bureaus,  and  other  joint  agencies  maintained  by  or  on  behalf  of  carriers  subject  to 
these  regulations,  for  transportation  over  the  lines  which  are  members  of  such 
associations,  may  be  made  direct  on  such  lines  in  the  same  manner  as  provided  for 
requests  for  passes  for  or  on  account  of  a  carrier's  own  officers  or  employees.  (See 
paragraph  10.)  Requests  for  passes  over  lines  other  than  member  lines  must  be  made 
in  one  of  the  three  following  methods: — 

(a)  Requests  may  be  made  over  the  signature  of  an  officer  of  a  member  line 
if  such  officer's  name  has  been  filed  with  the  Board  by  such  member  line  in  com- 
pliance with  paragraph  1  (h),  with  the  counter  signature  of  an  officer  or  employee 
of  the  association. 

(h)  Requests  may  be  made  over  the  signature  of  an  officer  of  the  association 
if  such  officer's  name  has  been  filed  with  the  "Board  by  one  or  more  of  the 
member  lines  in  accordance  with  paragi*aph  1  (h)  as  having  authority  to  request 
passes  on  account  of  the  association. 

(c)  Requests  may  be  made  over  the  signature  of  officers  of  the  association 
if  such  officers'  names  have  been  filed  with  the  Board  in  accordance  with  para- 
graph 1  (h)  by  the  chief  officer  of  the  association,  provided  such  chief  officer  has 
been  delegated  authority  to  so  ad  by  the  member  lines. 

3.  Each  pass  must  bear  either  the  autograph  or  facsimile  signature  of  one  of  the 
officers  named  in  the  list  (a)  referred  to  in  paragraph  1. 

4.  Passes  bearing  facsimile  signatures  must  be  countersigned  in  ink  by  an  officer 
or  responsible  subordinate,  who  must  be  designated  on  the  face  of  the  pass. 

5.  The  printing  of  pass  stock  must  be  done  only  upon  the  requisition  of  a  desig- 
nated officer  or  officers,  and  the  delivery  of  the  entire  stock  shall  be  made  to  such 
officer  by  the  printer  or  stationer.  All  vouchers  covering  the  cost  of  pass  stock  shall 
be  approved  by  the  officer  or  officers  designated  before  they  are  carried  through  the 
accounts  for  payment. 

6.  A  record  of  pass  stock  shall  be  kept  by  the  officer  ordering  such  stock,  for  a 
period  uot  less  than  three  years.  On  the  debit  side  of  the  record  shall  be  entered  the 
entire  stock  received.  On  the  credit  side  shall  be  entered  all  pass  stock  distributed 
among  other  officers  or  countersigning  subordinates,  all  stock  assigned  to  the  officer 
ordering  the  stock  and  issuable  by  him,  and  all  stock  destroyed.    (See  Form  1.) 

Unissued  pass  stock  must  be  filed  in  such  manner  as  to  be  accessible  and  con- 
venient for  examination. 

7.  Passes  shall  be  consecutively  numbered,  without  duplication  or  omission,  before 
or  immediately  on  receipt  from  the  printer  or  stationer.  All  passes  may  be  numbered 
in  the  same  series,  or  separate  series  may  be  used  for  each  of  the  general  classes,  or  for 
each  subdivision  with  lettered  prefixes  or  affixes. 

8.  If  a  separate  stock  of  passes  is  provided  for  each  year,  the  numbering  must 
begin  with  0  or  1  at  the  beginning  of  the  year.  If  the  same  stock  is  to  be  used  for 
two  or  more  years,  the  numbering  may  continue  from  year  to  year,  commencing  with 
0  or  1  when  desired,  but  not  oftener  than  once  in  each  calendar  year. 

9.  All  passes  must  be  filled  out  in  a  durable  ink,  either  with  pen  or  typewriter,  or 
by  printing,  and  all  the  information  required  on  the  pass  forms  appearing  herein 
must  be  shown. 

10.  Requests  for  passes  must  be  made  in  writing,  except  as  provided  in  paragraph 
12,  by  the  persons  to  whom  or  on  whose  account  passes  may  be  issued,  or  by  a  superior 
or  ranking  officer  or  employee  in  case  a  request  is  made  for  or  on  account  of  an 
employee. 

FORMS  OF  REQUKST. 

11.  (a)  A  request  for  a  pass  for  or  on  account  of  a  company's  own  officer  or 
employee  must  state  the  name  and  address  of  the  officer  or  employee,  his  title  or  occu- 
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pation,  the  relationship  (if  the  pass  is  to  be  issued  to  a  member  of  his  family),  the 
territory  for  which,  or  the  points  between  which,  the  pass  is  requested,  and  the  time 
limit.    (See  Form  2). 

(h)  A  request  from  another  company  for  a  pass  for  or  on  account  of  one  of  its 
officers  or  employees  must  include,  in  addition  to  the  information  required  under  (a) 
above,  a  statement  that  the  person  for  whom  the  pass  is  requested  is  not  prohibited  by 
law  from  receiving-  free  transportation.    (See  Forms  3  and  4). 

(c)  A  request  for  a  pass  for  or  on  account  of  any  person  not  covered  by  paragraphs 
(a)  or  (h)  must  set  forth  clearly,  or  be  accompanied  by  paper  showing  the  legality  of 
the  issuance  of  the  pass  requested. 

12.  In  exceptional  cases,  written  requests  for  passes  may  be  dispensed  with,  but 
^  in  such  cases  the  records  of  passes  issued  must  show  the  information  that  is  required 

on  written  request,  and  in  addition  must  state  upon  whose  authority  the  passes  were 
issued,  and  the  reasons  for  dispensing  with  written  request. 

13.  Requests  for  passes  must  be  filed  in  the  office  in  which  records  of  annual  or 
term  passes,  or  the  stubs  or  carbon  copies  of  trip  passes,  are  filed,  and  in  such  manner 
as  to  be  accessible  and  convenient  for  examination  at  any  time  within  three  years. 
The  numbers  of  the  passes  issued  must  be  noted  upon  the  face  of  the  requests. 

14.  Telegraph  passes  may  be  issued  in  cases  of  emergency  only,  and  shall  be  con- 
fined to  one  way  passes.  The  issuance  of  telegraph  passes  shall  be  over  the  name  of 
one  of  the  officers  named  in  the  list  referred  to  in  paragraph  1,  or  that  of  one  of  the 
countersigning  officers  referred  to  in  paragraph  4,  and  only  within  the  territory  over 
which  such  officers  have  authority  to  issue  annual,  term,  or  trip  passes. 

Telegraph  passes  must  be  issued  either  on  telegraph  blanks,  in  accordance  with 
Form  5,  or  on  a  special  printed  form  of  telegraph  pass,  showing  the  same  data  as 
required  on  Form  5,  but  similar  in  form  to  trip  passes. 

Copies  of  telegraph  passes  and'  of  the  telegrams  authorizing  issuance  of  printed 
forms  of  telegraph  passes  must  be  made  by  the  issuing  officer  and  filed  with  the  stubs 
or  carbon  copies  of  trip  passes. 

If,  after  a  telegraph  pass  is  issued,  a  trip  pass  is  substituted  therefor,  the  former 
should  be  filed  with  requests  for  trip  passes  as  the  authority  for  issuing-  the  latter. 

Except  as  provided  in  the  preceding  paragraph,  used  telegraph  passes  must  be  filed 
with  used  trip  passes. 

15.  All  passes  must  bear  the  signature  of  the  users,  preferably  in  ink.  On  the 
back  of  each  pass  must  appear  a  statement  that  the  holder  is  not  prohibited  by  law 
from  receiving  free  transportation,  and  that  the  pass  will  be  lawfully  used.  This 
statement  must  be  shown  among  other  conditions,  if  any,  and  must  be  subscribed  to 
by  the  holder.    This  paragraph  shall  not  apply  to  telegraph  passes. 

16.  A  pass  issued  for  a  number  of  persons  without  naming  each  person,  such  as 
"  John  Smith,  section  foreman,  and  six  employees  of  X.  Y.  and  Z.  Railway,"  "  Geo. 
Jones,  wife  and  two  daughters,"  may  be  signed  only  by  the  person  whose  name  appears 
on  the  pass. 

17.  A  pass  issued  for  a  number  of  persons,  the  names  of  all  appearing  on  the  pasSj 
such  as  "  W'illiam  Brown  and  Edgar  Moore,  brakemen,"  or  "  Chas.  Blake,  Mrs.  Chailes 
Blake,  and  Miss  Mary  Blake,"  must  be  signed  by  the  users  whether  the. pass  is  used 
by  one  or  by  more  than  one  of  the  persons  named  on  the  pass. 

18.  A  pass  issued  to  a  person  without  giving  the  name,  such  as  "  Pass  one  extra 
messenger  of  the  Canadian  Express  Company  when  presented  with  letter,  etc.,"  need 
not  be  signed  by  the  user.  The  letter  or  identification  form  which  accompanies  the 
pass  must  be  endorsed  by  the  user  and  collected  and  filed  with  collected  trip  passes: 
Provided,  however,  that  when  a  pass  of  this  kind  is  to  be  used  for  an  indeterminate 
number  of  trips,  the  one  letter  or  identification  form  may  be  used  for  a  number  of 
trips,  and  should  be  collected  by  the  conductor  on  the  last  trip  and  turned  in  with 

-  other  collections.   In  cases  of  this  kind,  the  conductor's  report  of  passes  honoured  shall 
include  a  report  of  the  pass  each  time  it  is  used. 
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19.  Employees  and  others  eligible  for  free  transportation  may  be  furnished  with 
regular  passenger  fare  tickets,  or  may  be  permitted  to  purchase  tickets  and  have  the 
amounts  paid  therefor  afterwards  refunded.  In  such  cases,  the  ticket  agent's  report 
of  the  tickets  "  without  value,''  or  the  vouchers  refunding  the  amounts  paid  for  the 
tickets,  must  be  supported  by  the  authority  of  one  of  the  officers  named  in  list  (a) 
referred  to  in  paragraph  1.  Such  authority  must  show  the  same  information  as  is 
required  to  be  shown  on  the  requests  for  passes  referred  to  in  paragraph  11. 

20.  A  complete  record  of  free  passenger  fare  tickets  issued  in  lieu  of  passes  must 
be  maintained  by  the  officer  authorizing  the  issue  of  free  tickets  or  the  refund  of 
fares  paid.  This  record  must  show  the  date,  the  form,  and  number  of  ticket,  station 
from,  station  to,  name  of  person  to  whom  issued,  address,  w4iy  issued,  amount  of  fare, 
and  name  of  officer  authorizing  the  issue.    (See  Form  6.) 

21.  The  following  designated  persons  may,  at  the  option  of  the  companies,  be 
carried  without  passes  when  in  the  actual  performance  of  their  duties,  namely: 
train  crews,  sleeping  car,  chair  car,  and  dining  car  employees,  express  messengers, 
crews  of  private  cars,  news  boys  on  trains,  baggage  agents. 

22.  Pass  forms  must  not  be  used  for  the  transportation  of  caretakers  of  property. 

23.  Caretakers  in  actual  charge  of  shipments  of  live  stock,  poultry,  or  fruit,  and 
travelling  on  trains  with  such  shipments,  shall  be  furnished  with  no  other  evidences 
of  their  rights  to  transportation  than  are  contained  in  shipping  contracts  or  in  identi- 
fication papers  to  be  used  in  connection  with  notations  on  waybills.  If  caretakers 
are  permitted,  under  the  provisions  of  tariffs  to  travel  on  passsnger  trains  imme- 
diately preceding  or  following  shipments,  they  must  be  furnished  with  a  form  of  care- 
taker's ticket,  which  must  give  full  waybilling  reference,  and  conform  to  published 
tariff  provisions. 

24.  If  a  caretaker's  return  passage  is  furnished  under  the  terms  of  the  shipping 
contract,  it  shall  be  provided  for  either  by  having  the  shipping  contract  executed  at 
destination  for  return,  or  by  having  it  lifted  and  a  caretaker's  return  ticket  issued, 
which  must  conform  to  published  tariff  provisions,  and  show  (a)  the  waybill  refer- 
ence, or  (h)  the  initials  and  numbers  of  the  cars,  the  shipping  point,  and  the  destina- 
tion named  in  the  contract. 

25.  All  collei?ted  caretaker's  tickets,  shipping  contracts,  and  identification  papers, 
on  which  caretakers  are  carried,  must  be  checked  against  the  waybills  or  waybill  records 
and  filed  in  such  manner  as  to  be  accessible  and  convenient  for  examination  at  any 
time  within  three  years. 

26.  Companies  are  required  to  keep  a  full  record  of  passes  issued. 

27.  The  record  of  annual  or  term  passes  issued  shall  be  kept  in  a  book  record 
similar  to  Form  7,  or  on  cards  similar  to  Form  8. 

28.  If  the  book  record  is  adopted,  the  passes  may  be  entered  either  in  numeri- 
cal order  or  in  alphebetical  order,  according  to  the  surnames  of  the  persons  to  whom 
the  passes  are  issued.  When  passes  are  entered  in  numerical  order,  an  alphabetical 
index  by  name  shall  be  maintained;  when  entered  in  alphabetical  order,  a  numerical 
index  with  name  shall  be  maintained.  If  it  is  desired,  an  additional  record,  with  the 
passes  entered  under  departments,  companies,  etc.,  may  be  maintained  on  Form  7. 

29.  If  the  card  system  of  records  is  adopted,  the  cards  must  be  made  in  duplicate, 
with  one  set  of  cards  filed  in  alphabetical  order,  according  to  the  surnames  of  the 
persons  to  whom  the  passes  are  issued.  If  it  is  desired,  the  cards  may  be  made  in 
triplicate  and  the  third  card  filed  under  departments,  companies,  etc. 

30.  The  record  of  trip  passes  issued  shall  be  kept  on  the  stubs  or  carbon  copies 
of  trip  passes.  Full  information  must  be  shown  on  the  stub  or  carbon  copy  of  each 
trip  pass,  as  provided  on  Form  9,  and  this  infoi-mation  must  conform  to  the  data  on 
the  pass  and  coupon. 

31.  If  a  pass  is  cancelled,  returnofl,  or  lost,  the  fact  must  be  stated  on  the  record, 
with  the  date  of  cancellation,  return,  or  loss  entered, 

32.  The  records  of  passes  issued  must  be  filed  in  such  manner  as  to  be  accessible 
and  convenient  for  examination  at  any  time  within  three  years. 
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33.  The  authority  for  the  issue  of  requests  on  other  companies  for  passes  shall  be 
restricted  to  the  officers  named  in  list  (h)  referred  to  in  paragraph  1.  Requests  must 
show  the  name  and  address  of  the  officer  or  employee  for  whom  or  on  whose  account 
the  pass  is  requested,  his  title  or  the  nature  of  his  employment,  the  relationship  (if 
the  pass  is  to  be  issued  to  a  member  of  his  family),  the  territory  for  which,  or  the 
points  between  which,  the  pass  is  desired,  the  time  limit,  and  a  statement  that  the 
person  for  whom  the  pass  is  requested  is  not  prohibited  by  law  from  receiving  free 
transportation.  X^^^  Forms  3  and  4.) 

34.  Requests  must  bear  the  autograph  or  the  facsimile  signature  of  one  of  the 
officers  named  in  list  (h)  referred  to  in  pragraph  1.  In  case  the  facsimile  is  used, 
the  request  must  be  countersigned  in  ink  by  an  offi^cer  or  responsible  subordinate,  who 
must  be  designated  thereon. 

35.  Requests  must  be  made  in  duplicate,  or  legible  impression  copies  must  be 
taken  of  them,  and  the  duplicate  or  impression  copies  must  be  retained  by  the  request- 
ing carrier  and  filed  in  such  manner  as  to  be  accessible  and  convenient  for  examination. 
When  a  pass  is  received,  its  number  must  be  noted  on  the  duplicate  or  impression  copy 
of  the  request. 

JOINT  PASSES. 

36.  A  pass  issued  jointly  by  two  or  more  carriers  must  bear  the  autograph  or  the 
facsimile  signature  of  an  officer  (named  in  list  (a)  referred  to  in  paragraph  1)  of  each 
of  the  carriers  interested.  If  all  the  signatures  of  such  officers  are  facsimile  signa- 
tures, the  pass  must  be  countersigned  in  ink  by  an  officer  or  responsible  subordinate  of 
one  of  the  carriers  interested,  who  must  be  designated  on  the  face  of  the  pass. 

37.  If  arrangements  are  made  to  accept  or  honour  passes  issued  by  other  carriers 
over  certain  portions  of  a  carrier's  lines,  such  arrangements  must  be  embodied  in  the 
pass  rules  and  regulations  referred  to  in  paragraph  42,  or  a  statement  of  the  arrange- 
ment must  be  filed  with  the  Board. 

FILING  PASSES. 

38.  All  passes  collected  and  passes  spoiled  or  returned  must  be  filed  in  such 
manner  as  to  be  accessible  and  convenient  for  examination  at  any  time  within  three 
years. 

conductors'  reports. 

39.  Conductors  or  ticket  collectors  must  make  a  report  of  passes  honoured  for 
each  run.  This  report  must  cover  all  passes  honoured  and  not  lifted,  except  passes 
honoured  in  suburban  territory.  It  is  optional  with  carriers  whether  or  not  this 
report  shall  cover  trip  passes  on  runs  on  which  they  are  lifted  and  turned  in,  or  any 
passes  honoured  in  suburban  territory.    (See  Form  10.) 

40.  If  trip  passes  collected  are  not  included  in  conductors'  reports  of  pas^c 
honoured,  space  must  be  provided  on  the  backs  of  passes  and  coupons  on  which  must 
be  shown  the  number  of  the  train  upon  which  the  passes  are  honoured,  the  date,  and 
the  name  of  the  conductor  or  ticket  colle<;tor. 

41.  The  use  of  identification  slips,  and  the  form  of  such  slips  if  used,  are  left  to 
the  option  of  the  carriers. 

carriers'  pass  rules. 

42.  Carriers  are  required  to  file  with  the  Board  copies  of  their  general  rules  and 
instructions  in  eifect  January  1,  1920,  governing  the  issue  and  use  of  passes,  and  to 
forward  promptly  copies  of  any  subsequent  rules  and  instructions. 


FORMS. 


43.  Passes  must  be  issued  and  records  kept  substantially  in  accordance  with  the 
forms  hereinafter  prescribed.     The  forms  indicate  the  nature  of  tlie  information 


102 


required  and*  the  order  in  which  it  shall  appear,  but  the  dimensions  of  the  various  forms 
are  not  prescribed. 

Carriers  may  include  any  additional  matter  in  the  pass  forms  or  record  forms, 
but  such  additional  matter  must  not  be  permitted  to  impair  the  information  required 
in  the  prescribed  forms,  or  to  aifect^the  order  in  which  it  is  given.  The  matter  printed 
in  italic  type  in  the  prescribed  forms  is  not  intended  to  be  a  part  of  the  forms,  but 
merely  to  indicate  the  nature  of  the  information  required. 

44.  Carriers  may  subdivide  any  of  the  forms  or  may  adopt  additional  record 
forms,  but  must  file  with  the  Board  a  list  of  such  subdivisions  or  additional  record 
forms,  showing  their  use  and  their  purpose. 


Debit. 


Record  of  Pass  Stock  Received  and  Distributed. 

(Form  ) 


Credit. 


Stock  received. 


Date. 


Consecutive 
numbers;. 


Com- 
mencing. 


Closing. 


Number. 


Stock  distributed. 


Date. 


Furnished 

to 

Consecutive 
numbers. 

Name. 

Title. 

Com- 

Closing. 

mencing. 

Number. 


A  separate  sheet  or  page  must  be  used  for  each  of  the  different  forms  and  series 
of  passes,  which  must  be  recorded  and  distirbuted  in  numerical  order. 

Form  Xo.  2. 
Request  from  Officers  and  Employees  for  Passes. 

 Company 


Office  of. 


19. 


De.\r  Sir. — 

Plea.se  furnish  pass  for 


Addres.s  

Account  of  

From  

To  and  return 

Limited  to  


Approved, 


.  (Name.) 
(Title  or 

Occupation.) 


Pass  No  issued". 

This  form  must  be  used  by  officers  and  employees  in  making  requests  for  passes  for 
tliemsolves  or  on  their  account,  or  in  making  requests  i6r  passes  for  or  on  account  of 
subordinates. 

Tlii-  form  may  be  extended  so  as  to  cover  two  or  more  passes. 
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FoRi[  Xo.  3. 

Request  of  Another  Carrier  for  Trip  Passes. 

 Company 

Office  of  

 19, 


Dear  Sir, — Will  you  kindly  favour  me,  on  account  of  this  company,  with  trip 

pass.... for  the  following  person  ,  who   not  prohibited  by 

law  from  receiving  free  transportation: — 

Name  

Address.  .  .  

Account  of  

From  to  and  return.  . 

Limited  to  

This  request  shall  be  valid  only  when  countersigned  by  myself  or  by  


(Facsimile  signature  of  officer.) 


Countersigned  by:  (Title.) 


Xo  issued. 

This  form  may  be  extended  so  as  to  cover  two  or  more  passes. 

Form  Xo.  4. 

Request  on  Another  Carrier  for  Annual  or  Term  Pousses. 

 Company 

Office  of  

 19, 


Dear  Sir, — Will  you  kindly  favour  me,  on  account  of  this  company,  with.  .  .  .  .  . 

'  pass  for  

(annual  or  term.) 

 over  your  line  for  the  following  person  , 

who  not  prohibited  by  law  from  receiving  free  transportation : — 


Xame. 

Title  or 
occupation.  ^ 

Address. 

Territory. 

Number  of  pass 
issued. 

(Facsimile  signature  of  officer.) 


Countersigned  by:  (Title.) 
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Form  Xo.  5. 
Telegraph  Pass. 


This  telegrani,  when  written  in  ink  and  countersigned'  by  jou,  will  pass.  .  .  . 

from  to  

account  if  used  within  days. 


(Sig7iature.) 

The  above  form  must  be  used  for  telegraph  passes  written  on  telegraph  blanks. 
If  desired,  carriers  may  provide  a  special  printed  form  to  be  used  for  passes  sent  by 
telegraph. 

Form  Xo.  6. 


Record  of  Free  Passenger  Fare  TicJcets  Issued. 


Date  issued. 

To  whom  issued. 

From — 

To- 

Issued 
by- 

Remarks. 

Name. 

Address. 

Issued 
account 
of— 1 

'In  column  headed  "Issued  account  of"  must  be  shown  the  same  information  as  is  required  in  similar 
column  in  the  record  of  annual  or  term  passes  issued.    (Form  7.) 


Form  No.  7. 

Record  of  Annual  and  Term  Passes  Issued — Booh  Record. 
(Form  ) 


To  whom  issued. 

Date  of 
expira- 
tion. 

Date  issued. 

Xo. 

Name. 

Address. 

Issued 
account 
of— 1 

Territory. 

Request 
of— 

Remarks. 

1  In  the  column  headed  "  Issued  account  of "  information  must  be  shown  in  accordance 
with  the  following: — 

If  issued  to  an  officer  or  employee — the  title  or  occupation  of  person  to  whom  pass  is 
issued. 

If  i.ssued  to  a  member  of  the  fartiily  of  an  officer  or  employee — the  name  of  such  officer  or 
employee,  his  title  or  occupation,  and  the  relationship  of  the  person  to  whom  pass  is  issued;  for 
example:    "Wife  of  John  Smith,  brakeman." 

If  issued  to  an  officer  or  employee  of  another  carrier — the  title  or  occupation  of  the  person 
to  whom  the  pa.«s   is  issuer!  and  the  name  of  the  carrier;  for  example:   "Machinist,  C.P.R." 

If  issufd  to  a  member  of  the  family  of  an  officer  or  employee  of  another  carrier — the  name 
of  such  officer  or  employee,  his  title  or  occupation,  the  relationship  of  the  person  to  whom  the 
pass  is  issued,  and  the  name  of  the  carrier  ;  for  example :  "  Wife  of  George  Brown,  Clerk, 
Accounting  Department,  C.P.R." 

If  issued  to  persons  other  than  common-carrier  officers  or  employees  or  members  of  their 
families,  there  must  be  shown  in  this  space  the  reason  for  the  issuance  of  the  pass. 
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For:m  'No.  8. 

Record  of  Annual  and  Term  Passes  Issued — Card  Record. 

Xame  Form  Xo, 

Address  

Issued  account  of^  

Territory  

Date  of  expiration  

Request  of  

Date  issued  

Remarks  ,  


1  In  the  space  provided  for  "  Issued  account  of  "  must  be  shown  the  same  information  as 
is  required  in  the  book  record  of  annual  and  term  passes  issued. 


Form  Xo.  { 
Trip  Pass. 
(Face.) 


(Xame  of  carrier.) 

No.  

Trip  Pass  Stub.^ 


19. 


Pass  

Account^. 


From. 
To... 


*  And  return. 


Address  

Expires  

Requested  by. 
Issued  by  


(Xame  of  carrier.) 

No  

Trip  Pass. 

Pass  

Account^  


From  

To  

Void  if  detached. 
Issued  by  


(Name  of  carrier.) 

No  

Trip  Pass. 
(Subject  to  conditions  on  back). 

 19  . ,  . 

Pass  

Account-  

From  to  

Good  for  one  trip  onlv  until 
 19. . . . 

Valid    when    countersigned  by 

(Facsimile  signature.) 

(Oifficiai  title.)  ' 

Countersigned  by 


433—4 
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(Back.) 


Conditions. 


(Signature.) 


1  Trip  passes  may  be  provided  with  a  second  sheet  for  carbon  copies  in  lieu  of  the  pass 
stub.  In  such  cases  the  carbon  copies  must  be  numbered  to  correspond  with  the  passes,  and 
must  show  the  full  information  that  appears  on  the  passes  and  coupons. 

-  In  the  space  provided  for  "  Account "  there  must  be  shown  the  same  information  as  is 
required  on  annual  or  term  passes.      (See  Form  7.) 

Trip  passes  may,  if  preferred,  be  limited  by  a  system  of  dates  along  the  margin,  the  limits 
to  be  indicated  by  punching  or  by  tearing  off  dates  later  than  that  on  which  the  pass  expires. 


Form  No.  10. 
Conductor's  Report  of  Passes  Honoured. 
(Xame  of  Carrier.) 

Date.. 


to 


(Conductor  or  other  Punch  employee.) 


Form  or  kind  of  pass. 

Pass  No. 

In  favour 
of. 

Honoured  on  this 
train. 

No. 
persons. 

Remarks: 
Stop-offs, 
personal 
recognitions, 
etc. 

From — 

To— 

Train  Xo.  .  .  . 
Train  run  from 
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ORER  No.  29536. 

In  the  matter  of  the  application  of  the  Gtand  TrunTc  Railway  Company  of  Ca(nada, 
hereinafter  called  the  "applicant  company/'  under  section  323  of  the  Railway 
Act,  1919,  for  approval  of  By-law  No.  37,  passed  at  a  meeting  of  the  directors  of 
the  applicant  company,  held  in  London,  England,  on  the  12th  March,  1920, 
authorizing  officers  with  title  vice-president,  freight  traffic  manager,  or  general 
freight  agent, -from  time  to  time  to  prepare  and  issue  tariffs  of  the  tolls  to  he 
charged  for  the  carriage  of  freight  traffic  upon  the  railway  owned  or  operated 
hy  the  applicant  company,  or  ainy  portion  thereof. 

File  Xo.  463 

Tuesday,  the  13th  day  of  April,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLeax,  Asistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  a-nd  recommendation  of  the  Chief  Traffic  Officer  of  the  Board — 

It  is  ordered:  That  the  applicant  company's  said  By-law  No.  37,  passed  March  12, 
1920,  on  file  with  the  Board  under  file  No.  463,  be,  and  it  is  hereby,  approved. 

.      F.  B.  CARYELL, 

Chief  Commissioner. 


ORDER  No.  20551. 

In  the  matter  of  the  application  of  the  municipality  of  the  city  of  Westniount,  in 
the  province  of  Quebec,  under  section  308  of  the  Railway  Act,  1919,  for  an 
order  approving  By-laiv  No.  270,  passed  at  a  geru'?ral  session  of  the  Municipal 
Council  of  the  said  city,  held  at  the  City  Hall  on  the  oth  May,  1913,  prohibiting 
the  ringing  of  bells  and  the  blowing  of  whistles  on  any  locomotive  or  engine 
within  the  limits  of  the  said  city,  and  imposing  a  penalty  for  violation  of  the 
said  by-law,  a  copy  of  the  same  being  on  file  with  the  Board  under  file  No. 
6519. 

Tuesday,  the  13th  day  of  April,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Comrnissio?ier. 
A.  S.  GooDEVE,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof, — 
It  is  ordered:  That  the  said  by-law  be,  and  it  is  hereby,  approved. 


S.  J.  McLEAX, 

Assistant  Chief  Commissioner. 
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ORDER  No.  29'538. 

In  the  nw.tter  of  the  appUocd'wU  of  the  Canadian  Pacific  Rofiltvay  Company,  herein- 
after called  the  applicant  company"  under  section  188  of  the  Bdiilway  Act, 
1919,  for  approval  of  the  location  and  details  of  its  proposed  station  at  Robert- 
son, Alberta,  at  mileage  8-675  of  its  Laggan  subdivision,  as  shown  <07i  the  plam 
on  file  u'ith  the  Board  under  file  No.  30038. 

Thursday,  the  15th  day  of  April,  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLeaiN,  Assistant  Chief  Commissioner. 

Upon  the  report  and  recommendation  of  an  Inspector  of  the  Board,  concurred  in 
by  its  Chief  Operating  Officer, — 

It  is  ordered:  That  the  location  of  the  applicant  company's  proposed  semi- 
enclosed  shelter  at  Robertso-n,  in  the  province  of  Alberta,  at  mileage  8-675,  Laggan 
subdivision,  as  shown  on  the  plan  on  file  with  the  Board  under  the  said  file  No.  30038, 
be,  and  it  is  hereby,  approved. 

F.  B.  CARYELL, 

Chief  Commissioner. 


ORDER  No.  29542. 

In  the  matter  of  the  application  of  the  Canadian  Northern  Western  Railway  Company, 
hereinafter  oaUed  the  ''Applicant  Compayiy,"  under  section  276  of  the  Railway 
Act,  1919,  for  authority  to  carry  traffic,  temporarily,  over  its  H anna-Medicine 
Hat  Branch  from  Bonar,  on  the  Hanna  Subdivision  of  the  Canadian  Northern 
Railway,  from  mileage  256-9  frorn  Saskaton  to  mileage  Jf7 : 

File  No.  28597  •23," 

Thursday,  the  15th  day  of  April,  A.D.  1920. 

lion.  F.  B.  CAR^ELL,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  reading  what  is  filed  on  behalf  of  the  United  Farmers  of  Alberta,  Carolside 
Local  T'nion  No.  134,  and  the  Canadian  National  Railways — 

It  is  ordered:  That  the  applicant  company  be,  and  it  is  hereby  authorized,  for  a 
period  of  four  months  from  the  date  of  this  order,  to  carry  traffic  over  its  Hanna- 
Medicine  Hat  Branch  from  Bonar,  on  the  Hanna  Subdivision  of  the  Canadian 
Northern  Railway,  mileage  250-9  from  Saskatoon  to  mileage  47,  subject  to  and  upon 
the  condition  that  the  applicant  company  operate  its  trains  over  the  said  line  at  a 
speed  not  exceeding  twelve  miles  an  hour. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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0RDP:R  No.  29543. 

In  the  matter  of  the  application  of  the  Canadian  Northern  Pacific  Railway  Company, 
hereinafter  called  the  "  applicant  company/'  under  section  276  of  the  Railway 
Act,  1919,  for  authority  to  carry  traffic  on  thai  portion  of  its  line  of  railway 
between  Alpha  street  and  Point  Ellice  bridge,  Victoria,  in  the  province  of 
British  Columbia. 

File  No.  27847.13. 

Thursday,  the  15tli  day  of  April,  A.J).  1920. 

Hon  F.  B.  Carvell,  K.C,  Chief  Commissioner.  ^ 
S.  J.  McLeax,  Assistant  Chief  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  concurred 
in  byjts  Assistant  Chief  Engineer,  and  the  filing  of  the  necessary  afiidavit, — 

It  is  ordered:  That  the  applicant  company  be,  and  it  is  hereby,  authorized  to 
carry  traffic  on  that  portion  of  its  line  of  railway  between  Alpha  street  and  Point 
Ellice  bridge,  in  the  city  of  Victoria,  province  of  British  Columbia ;  the  speed  of  trains 
operated  over  the  said  line  not  to  exceed  eight  miles  an  hour;  all  trains  to  come  to 
a  stop  before  crossing  t^ie  drawbridge  and  be  flagged  over  by  the  man  in  charge  of 
the  said  drawbridge;  and  the  authority  herein  grante'd  to  be  effective  until  the  inter- 
looking  plant  is  completed  and  inspected. 

F.  B.  CARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  292. 

In  the  matter  of  the  application  of  various  railway  companies,  hereinafter  called  the 
"applicant  companies,"  under  sections  330,  333,  and  33^  of  the  Railway  Act, 
1919,  for  approval  of  increased  Standard  Tariffs  of  Maximum  Sleeping  and 
Parlour  Car  Tolls. 

Case  No.  4569;  File  Nos.  548.16,  1026.2,  and  9451.12  to  9451.20,  inclusive. 

Thursday,  the  22nd  day  of  April,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  !McLeax,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

Whereas,  for  the  approval  of  the  Board,  the  applicant  companies  have  filed  from 
April  1  to  April  20,  1920,  standard  tariffs  of  increased  maximum  sleeping  and  parlour 
car  tolls,  and  have  given  publicity  thereto  through  the  medium  of  the  press,  and  no 
objections  thereto  having  been  received  by  the  Board;  and  an  increase  in  the  existing 
tolls  appearing  to  the  Board  to  be  justified  by  existing  transportation  conditions, — 

It  is  ordered:  That  the  following  tariffs  of  the  applicant  companies  be,  and  they 
are  hereby,  approved,  and  may  be  put  into  force  after  publication  thereof,  together 
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with,  a  reference  to  this  general  order,  in  two  consecutive  weekly  issues  of  the  Canada 
Gazette,  namely: — 

Canadian  National  Kailways,  C.R.C.  Xo.  W-Sl  and  E-Sl. 
Canadian  Pacific  Railway,  C.R.C.  No.  S9. 
Dominion  Atlantic  Railway,  C.R.C.  No.  S5. 
•Esquimau  and  Nanaimo  Railway,  .C.R.C.  No.  S6. 
Grand  Trunk  Railway,  C.R.C.  No.  S7. 
Grand  Trunk  Pacific  Railway,  C.R.C.  No.  S6. 
Kettle  Valley  Railway,  C.R.C.  No.  S4. 
Maine  Central  Railroad,  C.R.C.  No.  S4. 
Michigan  Central  Railroad,  C.R.C.  No.  S4. 
Napierville  Junction  Railway,  C.R.C.  No.  S2. 
New  York  Central  Railroad,  C.R.C.  No.  S4. 
Toronto,  Hamilton  and  Buffalo  Railway,  C.R.C.  No.  S5. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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This  publication  is  issued  fortnightly,  on  the  1st  and  15th  of  each  month.  Annua.!  sub- 
Bcription.  $3.00;  single  numbers,  20  cents;  in  quantities,  25  per  cent  discount.  Earlj"  a.pplication 
should  be  made  for  copies  in  quantities.  Subscriptions  should  be  sent,  in  every  case,  to  th« 
Chief  Accountant,  Department  of  Public  Printing  and  Stationery,  Ottawa. 


Application  of  Mr.  E.  Guss  Porter,  K.C.,  M.P.,  that  the  Grand  Trunk  Railway  Com- 
pany, and  any  otlier  raihvays  concerned,  he  called  upon  to  show  cause  why  a 
fair  rate  between  Belleville  and  points  north  should  not  he  given  in  connection 
with  the  re-estahlishment  of  an  important  trade  route  hetween  the  ports  of 
Oswego,  U.S.A.,  and  Belleville,  Ontario,  on  Lake  Ontario. 

File  29652 

REPORT  TO  THE  BOARD,  AFTER  HEARING,  BY  MR.  COMMISSIONER 

BOYCE. 

Under  section  12,  of-  the  Railway  Act,  being  thereunto  authorized  in  writing,  by 
the  Chief  Commissioner,  I  held  an  investigation  in  this  matter,  at  Belleville,  on  the 
14th  October,  1919,  and  heard  the  evidence  adduced  and  the  arguments  with  respect 
thereto,  which  are  submitted  herewith,  and  beg  to  report  thereon,  to  the  Board  as  fol- 
lows : — 

The  application  is  contained  in  a  letter,  under  date  ISth  September,  1919,  from 
Mr.  E.  Guss  Porter,  K.C.,  M.P.,  and,  in  substance,  asks  for  the  re-establishment  of  a 
trans-lake  trade  route  between  the  ports  of  Oswego,  N.Y.,  and  Belleville,  Ont.,  a  dis- 
tance of,  approximately,  80  miles,  with  special  reference,  as  it  is  claimed  by  applicants, 
of  facilitating,  expediting,  and  cheapening-  coal  shipments  from  the  source  of  supply 
of  hard  coal  in  the  United  States  to  the  district  tributary  to  Belleville,  and  avoiding, 
it  is  alleged,  the  congestion  in  bringing  this  important  traffic  via  Buffalo. 

At  the  hearing,  the  applicants  were  not  able,  with  lucidity,  to  establish  the  merits 
of  their  application  as  to  rate,  the  evidence  lacking  the  figures  to  show  the  rate  from 
mine  to  Oswego,  cost  of  handling  at  Oswego,  transhipment  via  lake  to  Belleville,  and 
cost  of  handling  and  loading  there.  Subsequent  to  the  hearing,  and  with  leave  reserved, 
a  memorandum  was  submitted,  of  date  14th  October,  1919,  which  may  be  referred  to. 
as  supporting  and  amplifying  the  applicants  case.-  That  submission,  now  on  file,  is  to 
be  referred  to  as  part  of  the  applicants  case. 

Severing  from  it  the  general  submissions  as  to  convenience  and  suitability  of  the 
proposed  Oswego-Belleville  route,  there  remain  the  two  propositions: — 

(a)  That  a  proportional  freight  rate  on  anthracite  coal  should  be  published 
from  Belleville  to  points  in  the  Midland  District,  such  as  Campbellford,  Hast- 
ings, Stirling,  Peterborough,  Lakefield,  Lindsay,  Norwood,  Havelock,  etc.,  also 
to  points  immediately  east  or  west  of  the  city  of  Belleville;  and, 

(h)  That  this  Board  should,  by  the  exercise  of  such  jurisdiction  as  it  pos- 
sesses, provide  for  the  extension  to  Belleville  of  a  proportional  tariff  on  anthra- 
cite coal  similar  to  the  special  commodity  rates  in  force  out  of  Prescott.  and 
cit'id  in  the  submission. 
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The  Buffalo  rates  complained  of  are,  practically,  proportions  of  through  rates 
from  the  mines,  originating  in  the  United  States,  and,  as  tlie  railway  contends,  it  is 
quite  true  that  porportions  of  through  rates  may  be  low.er  than  local  rates.  The  coal 
handled  at  Belleville  is  purely  local  traffic,  and  as  such,  should  bear  local  rates.  To 
dispose  of  the  traffic  on  a  diiferent  basis  would  be  to  incur  the  risk  of  dislocating  a 
delicately  balanced  coal  rate  situation  between  the  United  States  and  Canada. 

I  have  submitted  the  case  to  the  Chief  Traffic  Officer  of  the  Board,  for  his  report 
on  all  its  phases,  and  I  cannot  do  better  in  disposing  of  the  matter  by  this  report,  than 
subjoin  it  as  part  of  my  report,  with  the  expression  of  my  concurrence  with  it  and  ray 
recommendation  that  it  should  be  adopted  as  the  basis  of  the  judgment  of  the  Board. 

After  consideration  of  the  case,  from  the  many  aspects  in  which  it  is  presented, 
I  am  of  opinion  that  no  case  has  been  made  out  which  would  justify  the  granting  of 
relief,  in  any  of  the  forms  sought  for,,  and  would  report  accordingly. 

Ottawa,  February  12,  1920. 

The  Chief  Commissioner  and  the  Assistant  Chief  Commissioner  concurred. 


Ottawa,  November  8,  1919. 

TD-13629 

Report  of  Ciiiep^  Traffic  Officer. 

This  application  relates  to  anthracite  coal  from  the  Scranton  and  AVilkesbarro 
districts  of  Pennsylvania. 

It  may  be  taken  for  granted,  I  should  think,  that  any  rate  reductions  deemed  neces- 
sary in  order  to  open  up  this  Oswego-Belleville  route  ought  not  to  be  expected  from  the 
Grand  Trunk  alone;  also,  that  the  cost  of  transhipping  from  vessel  to  cars  at  Belle- 
ville, put  at  35  cents  a  ton,  in  the  absence  of  suitable  equipment  is  a  port  disability 
which  ought  not  to  inlluence  consideration  of  the  railway  schedule,  and  has  been 
omitted  in  the  comparisons  hereinafter  made. 

Without  showing  actual  competition  between  coal  importers  in  eastern  Ontario 
and  those  in  the  mid-province  north  of  lake  Ontario,  or  similar  circumstances  and 
conditions,  those  supporting  the  application  contend  for  parity  of  rates  from  Belle- 
ville with  those  from  Prescott  for  similar  distances.  The  only  rate  comparisons  offered 
are  contained  in  a  letter  filed  by  Mr.  Porter  after  the  hearing,  signed  on  behalf  of  the 
municipalities  of  Madoc  and  Norwood,  the  municipality  and  Board  of  Trade  of  Peter- 
borough, and  the  Lindsay  Coal  Company,  and  are  four  in  number.  It  should  be 
pointed  out,  however,  that  the  Prescott  tariff  plainly  indicates  the  rates  to  Smith's 
Ftills  and  Renfrew  as  compietitive  and  inapplicable  to  intermediate  stations,  being  on 
this  account  lower  than  to  the  stations  on  either  side.  The  Prescott  rate  to  Spencer- 
ville,  10  miles,  is  equivalent  to  89  cents  per  net  ton;  from -Belleville  to  Shannonville, 
also  10  miles,  the  rate  is  90  cents. 

At  Vanklc^'k  Hill  the  Prescott  route  has  to  compete  with  the  much  shorter  mile- 
age from  Montreal.  It  is  probably  the  case  that  applicants  have  in  mind  this  eastern 
Ontario  competitive  territory,  to  which,  however,  through  all-r^il  rates  are  published, 
via  Rouses  Point  or  Moira,  N.Y.,  on  through  consigned  coal  from  the  mines  in  the 
Susquehanna  valley.  The  competition  in  the  Midlands  is  between  the  Cobourg  and 
Niagara  frontier  routes,'  and  the  Cobourg  route,  which  is  available  to  applicants, 
is  the  cheaper.  The  selected  comparisons  can  hardly  be  considered  appropriate  to 
the  case. 

The  distance  from  Belleville  to  Peterborough  is  f>6  miles;  from  Prescott  to  Maber- 
ley  It  is  69  miles.    The  built  up  through  rate  from  the  mines  to  Maberley,  via  Prescott, 
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is  $4.28^  on  the  net  ton  basis ;  from  the  mines  to  Peterborough,  via  Oswego  and  Belle- 
ville, it  would  amount  on  the  assumed  cross-lake  rate  to  $4.30 — a  difference  of  only 
1^  Qpnts  a  ton.    Via  Genesee  Dock  and  Cobourg  it  amounts  to  $4.03  per  net  ton. 

The  through  rate  to  Lindsay,  via  Belleville,  would  be  $4.40;  to  Mountain  Grove, 
with  similar  mileage  from  Prescott,  it  is  $4.46^ ;  via  Cobourg  it  is  $3.93. 

In  the  following  table,  after  the  mileages,  I  show,  first,  the  rates  from  Belleville, 
taken  from  the  general  special  mileage  coal  tariff;  then  the  rates  from  Prescott  for 
the  same  or  approximate  distances,  the  Prescott  tariff  being  a  specific  station  tariff. 
The  Prescott  tariff  westwardly  has  been  taken  as  being,  for  the  reasons  stated,  more 
fairly  comparable  with  the  Belleville  movements: — 


From  Belleville  Harbour  to —       Miles.  Per  ton.  From  Prescott  to — >  Miles.    Per  ton. 


....  10 

90 

Spencerville  

10 

100 

Napanee  

....  25 

110 

23 

120 

....  53 

150 

Perth  

54 

140 

....  15 

100 

17 

110 

....  24 

110 

23 

120 

Colborne  

....  32 

120 

32 

120 

....  38 

120 

Manotick.  .  .  

40 

120 

....  30 

110 

32 

120 

....  20 

100 

23 

120 

Campbellford  .  .   .  .    .  . 

....  34 

120 

33 

120 

Hastings  

....  44 

140 

Welsh  

46 

130 

....  66 

150 

Maberlev  

69 

160 

Lakefield  

160 

Stittville  

73 

140 

Omemee  

....  79 

160 

79 

170 

....  89 

160 

Mountain  Grove   .  .    .  . 

88 

180 

Fenelon  Falls .  .    .  .    .  . 

....  103 

180 

104 

180 

Having  regard  to  the  fact  that  the  Prescott  tariff  is  a  specific  station  tariff,  while 
the  Belleville  rates  represent  10-mile  blocks  up  to  100  miles  and  25-mile  blocks  there- 
after, it  seems  fairly  clear  that  the  same  mileage  schedule  practically  forms  the  basis- 
of  the  rates  from  Prescott,  apart  from  the  fact  that  the  Prescott  rates  carry  the  gross 
ton. 

The  Canadian  Pacific  and  Canadian  National  can  participate  in  the  traffic  under 
the  General  Interswitching  Order  at  an  advance  of  10  cents  per  net  ton  over  their 
tariff  rates.  It  should  be  possible^- however,  for  joint  rates  to  be  arranged  to  some 
Canadian  Pacific  Railway  stations  that  would  give  the  Grand  Trunk  an  initial  haul 
to  Peterborough ;  and  on  the  principle  applied  by  the  Board  in  the  case  of  the  Alberta 
collieries  in  the  Western  Rates  Case,  namely,  an  addition  of  20  cents  per  ton  to  the 
rate  for  the  through  mileage,  such  an  arrangement  would  produce  lower  rates  than 
over  the  single  line  mileage  of  the  Canadian  Pacific  Railway  via  Sharbot  Lake.  Thus, 
to  Norwood  and  Havelock  the  through  rate  from  Belleville  on  this  basis  via  Peter- 
borough would  be  $1.80  compared  with  $2  via  Sharbot  Lake.  If  the  Grand  Trunk 
so  arranges  with  the  Canadian  Pacific  Railway,  as  it  might  be  required  to  dg,  the 
Canadian  Pacific  Railway  would,  of  course,  be  at  liberty  to  apply  the  same  rates  via 
Sharbot  Lake  over  its  own  rails. 

vSimilarly  with  the  Canadian  National  to  Tweed,  for  example;  its  distance  being- 
72  miles,  the  rate  would  be  $1.60,  compared  with  $1.90  via  Canadian  Pacific  Railway^ 
by  way  of  Sharbot  Lake,  plus  10  cents  per  ton  interswitching,  if  charged. 

I  have  obtained  the  American  rates  to  the  lake  and  river  ports,  and  the  following 
are  the  through  rates  to  Peterborough  and  their  factors  per  net  ton,  the  factors  being 
converted  from  the  gross  ton  where  necessary  in  order  to  obtain  a  common  net  ton 
basis;  assuming  that  the  Oswego-Belleville  vessel  rate,  as  mentioned  in  the  evidence, 
to  be  per  net  ton: — 

Via  Prescott. 

To  Oprdensburg-   $2  59 

Car  ferry   0  265 

Canadian  Pacific  railway   1  43    for  similar  distance  to  Maberly. 

Through   $4  281 


1702— U 
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Via  Cohourg. 

To  Genesee  Dock   $2  23     via  P.  &  R.  or  L.V. 

Ferry  and  Grand  Trunk  railway..        1  80 

$4  03 


Via  Black  Rock. 

$2  32 
1  80 

$4  12 


Via  Belleville. 

To  Oswego   ..      $2  05     via  D.L.  &  W. 

Vessel   075 

Grand  Trunk  railway   1  50 

$4  30 


The  rate  advantage  possessed  by  the  existing-  Cobourg  route  will  be  noted. 

To  the  more  easterly  destinations  Belleville,  with  its  present  tariff  and  the 
assumed  water  rate  from  Oswego,  would  have  the  advantage  of  Cobourg. 

It  should  be  pointed  out  that  coal  via  Prescott  or  Cobourg,  being  carried  through 
in  the  same  cars  to  its  destination,  entails  no  terminal  service  other  than  shunting  off' 
the  ferry,  while  at  Belleville  the  Grand  Trunk  has  to  switch  the  empties  to  the  wharf, 
leave  them  there,  and  subsequently  reswitch  them  back  two  and  one-third  miles  to 
Belleville  Junction  for  main  line  haulage. 

There  seems  from  the  evidence  to  be  a  disinclination  to  "use  the  Cobourg  route. 
It  is  true  that  this  route  was  opened  primarily  in  the  interests  of  the  Grand  Trunk 
fuel  department  for  the  handling  of  bituminous  coal  ex  B.R.  &  P.B.R.,  but  Mr.  Watson 
stated  that  during  1918  his  company  handled  over  a  quarter  million  tons  of  com- 
mercial coal  by  this  route.  There  are  two  ferry  steamers  in  operation,  and  six  of 
the  principal  anthracite  originating  railways  publish  tariffs  to  Genesee  Dock  in  con- 
nection with  the  B.R.  &  P. 

Any  reduction  in  the  rates  from  Belleville  might  be  expected  to  lead  to  applica- 
tions for  similar  concessions,  which  could  not  well  be  refused,  from  such  ports  as 
Toronto,  Port  Hope,  and  Kingston,  with  serious  results  to  the  falling  net  railway 
revenue,  without  any  compensatory  addition  to  the  total  tonnage.  The  interests  of 
\  the  interior  towns  would,  in  my  opinion,  require  an  additional  cross-lake  route  only 
in  the  event  of  failtire  of  the  Cobourg  route  to  give  a  reasonable  service. 

The  argument  was  advanced  that  because  the  distance  from  Buffalo  to  Dundas  is 
eight  miles  farther  than  from  Belleville  to  Peterborough  the  rate  in  the  latter  case 
ought  not  to  exceed  the  former,  Dundas  not  being  a  water  point.  Without  admitting 
the  relevancy  of  the  comparison,  it  may  be  mentioned  that  the  Grand  Trunk  has  been 
committed  to  the  Hamilton  rate  to  Dnndas  for  over  fifty  years  past,  and  the  Hamil- 
ton rate  has  always  been  held  dr)\vn  l)y  wnter  competition. 

Respectfully  submitted. 
Ottawa,  Xovember  1919. 


United  States 
Canadian .  .  . 


T.D.— 13029. 
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Refusal  of  the  railway  companies  to  allow  shippei's  to  prepay  shipments  going  from 
Canada  to  the  United  States. 

File  No.  29674.2 

JUDGMENT. 

Chief  Commissioner: 

This  case  arises  out  of  an  application  of  the  Montreal  Board  of  Trade  protesting 
against  the  provisions  of  a  circular  issued  by  the  different  railway  companies  to  their 
agents,  the  Grand  Trunk  copy  of  which  is  as  follows: — 

"Montreal,  Que.,  February  21,  1920. 

Circular  No.  1605. 

"  To  ALL  Agents. 

'*  On  account  of  the  existing  adverse  rate  of  exchange,  and  in  order  to 
avoid  discrimi-nation  as  between  shippers,  agents  must  not  accept  prepayment 
of  charges  from  shippers  or  connecting  railways  on  freight  traffic  from  Canada 
to  the  United  States,  except  on  such  classes  of  traffic  as  the  classification  or 
commodity  tariff  applicable  requires  prepayment. 
"Effective  March  1,  1920. 

,  -  FRANK  WATSON, 

General  Freight  Agent." 

And,  as  set  forth  in  the  circular,  the  proposed  change  was  made  by  the  railway  com- 
panies to  avoid  discrimination,  but  also  to  relieve  themselves  of  the  necessity  of 
paying  the  American  portion  of  the  freight  rate  in  American  funds,  upon  which 
there  would  be  a  loss  under  present  conditions  if  collected  in  advance  in  Canadian 
funds.  It  was  opposed  by  the  applicant  and  afterwards  by  shippers  of  practically  all 
classes  of  goods  from  the  Atlantic  to  the  Pacific  on  the  ground  primarily  that  they 
had  a  legal  right  to  prepay  in  Canadian  funds.  The  case,  therefore,  resolves  itself 
naturally  into  two  parts,  first,  the  rights  at  law  of  the  public  on  the  one  hand  to 
demand  prepayment  and  the  railway  companies  to  refuse  the  same,  and,  secondly, 
from  the  business  standpoint  considering  all  the  facts  involved  in  the  exchange 
situation. 

So  far  as  I  am  aware,  there  is  no  law  upon  the  subject  governing  the  railway 
companies  in  Canada  excepting  what  may  be  found  in  the  Railway  Act,  1919,  always, 
of  course,  having  regard  to  certain  principles  of  common  law  which  would  be  com- 
mon to  most  of  the  business  transactions  of  life,  and,  so  far  as  the  railway  company 
is  concerned,  the  sections  bearing  upon  the  same  seem  to  be  narrowed  down  to  sections 
:^23,  354,  355,  and  356. 

It  was  argued  by  the  representatives  of  the  railway  companies  that,  under  the 
provisions  of  section  323,  subsection  (1),  which  is  as  follows: — 

"  323.  (1)  The  company  or  the  directors  of  the  company,  by  by-law,  or  any 
officer  of  the  company  who  is  thereunto  authorized  by  a  by-law  of  the  com- 
pany or  directors  may  from  time  to  time  prepare  and  issue  tariffs  of  the  tolls 
to  be  charged  in  respect  of  the  railway  owned  or  operated  hy  the  company, 
and  may  specify  the  persons  to  whom,  the  place  where,  and  the  manner  in 
which  such  tolls  shall  be  paid." — 

they  had  the. right  to  name  the  place  where  the  tolls  should  be  paid,  and  it  was  argued 
that  that  gave  them  power  to  prevent  prepayment.  I  concur  in  that  suggestion  with 
the  condition  that  place  where  "  would  necessarily  be  a  place  within  the  Dominion 
of  Canada  and,  I  thin-k,  within  a  reasonable  distance  of  one  of  their  lines  or  stations. 
An  examination  into  the  history  of  this  section  would  lead  one  to  that  conclusion 
irrespective  of  the  proper  reading  of  the  section  itself,  and,  therefore,  I  think  very 
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little  turns  upon  this  section,  especially  when  the  proposal  of  the  railway  involves 
payment  of  the  freight  charges  at  some  point  in  the  United  States  and,  therefore,  out 
of  Canada. 

On  the  other  hand,  I  am  unable  to  find  any  positive,  or  even  inferential,  state- 
ment of  law  bearing  out  the  contention  of  the  shippers  that  they  have  a  right  to 
prepay  tolls  on  goods  shipped  to  a  foreign  country.  By  section  338  of  the  Eailway 
Act,  the  railway  company  is  compelled  to  file  a  joint  tariff  for  the  continuous  route 
from  Canada  to  a  foreign  country,  even  though  it  involves  a  portion  of  the  carriage 
over  a  foreign  railway.    The  section  is  as  follows: — 

"  338.  When  traffic  is  to  pass  over  any  continuous  route  from  a  point  in 
Canada  through  a  foreign  country  into  Canada,  or  from  any  point  in  Canada 
to  a  foreign  country,  and  such  route  is  operated  by  two  or  more  companies, 
whether  Canadian  or  foreign,  the  several  companies  shall  file  with  the  Board 
a  joint  tariff  for  such  continuous  route." 

Therefore,  when  the  shipper  'applies  to  the  railway  company  for  his  transporta- 
tion, he  knows  exactly  how  many  cents  per  100  pounds  the  railway  companies  are 
entitled  to  charge  and  which  he  must  pay  to  have  his  goods  transported,  and  what 
is  true  of  freight  is  equally  true  of  passenger  transportatioTL. 

As  sections  354,  355,  and  356  are  the  particular  ones,  in  fact  I  think  the  only 
ones,  in  the  Railway  Act,  directly  bearing  upon  the  payment  and  collection  of  tolls, 
I  quote  them  here  in  full  in  so  far  as  they  are  pertinent  to  the  question  under  dis- 
cussion: — 

"  354.  Every  passenger  who  refuses  to  pay  his  fare  or  produce  and  deliver 
up  his  ticket  upon  the  request  of  the  conductor  may,  by  the  conductor /of  the 
train  and  the  train  servants  of  the  company,  be  expelled  from  and  put  out  of 
the  train,  w^ith  his  baggage,  at  any  usual  stopping  place:  Provided  that  the 
conductor  shall  first  stop  the.  train  and  use  no  unnecessary  force. 

"  355.  In  case  of  refusal  or  neglect  of  payment  on  demand  of  any  lawful 
tolls,  or  any  part  thereof,  the  same  shall  be  recoverable  in  any  court  of  com- 
petent jurisdiction. 

"  356.  The  company  may,  instead  of  proceeding  as  aforesaid  for  the 
recovery  of  such  tolls,  seize  the  goods  for  or  in  respect  whereof  such  tolls  are 
payable,  and  may  detain  the  same  until  payment  thereof,  and  in  the  mean- 
time the  said  goods  shall  be  at  the  risk  of  the  owners  thereof. 

"  (2)  If  the  tolls  are  not  paid  within  six  weeks,  and,  where  the  goods  are 
perishable  goods,  if  the  tolls  are  not  paid  upon  demand,  or  such  goods  are 
liable  to  perish  while  in  the  possession  of  the  company  by  reason  of  delay  in 
payment  or  taking  delivery  by  the  eonsignee,  the  company  may  advertise  and 
sell  the  whole  or  any  part  of  such  goods,  and,  out  of  the  money  arising  from 
such  sale,  retain  the  tolls  payable  and  all  reasonable  charges  and  expenses  of 
such  seizure,  detention  and  sale." 

It  is  evident  that  the  railway  company  has  the  right  to  demand  prepayment  in 
the  case  of  a  passenger,  and,  if  he  refuses  to  pay  his  fare  or  produce  his  ticket,  he 
can  be  expelled  from  the  train.  In  the  case  of  freight  the  Act  is  not  so  plain,  but, 
as  the  company  has  power  under  section  323  to  specify  the  place  where  the  tolls  shall 
be  paid,  I  take  it  this  would  mean  the  right  to  demand  prepayment,  and  this  has 
been  the  ordinary  course  of  business  for  many  years  with  perishable  goods  or  any 
class  of  goods  upon  which  the  company's  lien  at  the  end  of  the  journey  might  not  be 
of  any  value  in  securing  payment  of  freight  charges,  but,  as  I  read  sections  365  and 
356  it  is  evident  that  the  whole  int^ention  of  the  Act  is  for  the  purpose  of  leaving 
it  to  the  discretion  of  the  railway  company  as  to  when,  where,  and  under  what  con- 
ditions the  freight  rate  shall  be  paid. 

For  instance,  in  the  ease  of  passengers,  it  is  very  clear  they  have  a  right  to 
demand  prepayment.    This  would  necessarily  have  to  be  so,  as  otherwise  the  only 
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method  of  securing-  it  would  be  by  a  suit  at  law  as  provided  for  by  section  355,  while 
under  section  S'oG  it  is  evident  that  provision  is  made  for  the  collection  of  tolls  after 
the  contract  of  carriasre  has  been  completed,  because  it  confirms  to  the  company 
what  ^t  would  have  at  common  law,  viz.,  a  lien  upon  the  goods  for  the  charges 
against  them,  and  then  provides  a  method  by  which  this  lien  shall  be  w^oriked  out, 
and  it  would  be  absolutely  unreasonable  to  hold  that  the  company  could  sell  the 
goods  under  the  lien  before  they  had  carried  out  the  contract  of  carriage. 

As  I  view  the  law,  the  discretion  is  entirely  in  the  hands  of  the  railway  com- 
panies. They  may  either  demand  prepayment,  or  they  may  say  that  they  will  carry 
the  goods  to  destination,  and,  so  long  as  they  OTily  ask  the  rates  legally  provided  by 
law,  then  I  do  not  think  the  shipper  has  the  right  to  elect  that  he  shall  pay  the  freight 
charges  in  advance,  and,  therefore,  I  hold  that  the  action  taken  by  the  railway  com- 
panies in  the  circular  above  referred  to  is  valid  under  the  law  and  this  Board  has  no 
right  to  interfere  with  the  reasonable  exercise  of  their  discretion.  - 

As  to  the  seco-nd  question  involved  in  this  discussion,  it  is  something  entirely 
new  in  the  history  of  international  transportation,  and,  therefore,  we  have  no  prece- 
dents to  guide  us  in  arriving  at  what  would  be  a  fair  and  just  conclusion  as  between 
the  parties. 

My  first  impression  was,  and  I  have  not  changed  my  views,  that,  as  a  matter  of 
equity,  the  Ca-nadian  shipper  should  be  allowed'  to  prepay  his  freight  for  the  Cana- 
dian portion  of  the  journey  in  Canadian  money  and  the  American  portion  in  Ameri- 
can funds,  but  the  railway  companies  contend  that,  should  they  attempt  to  work  out 
this  method,  it  w^ould  practically  remove  their  audit  offices  from  the  head  offices  of 
the  companies  to  the  boundary  line,  and,  as  the  CaTiadian  railways  cross  the  American 
boundary  at  so  many  points  in  the  3,000  miles  across  the  continent,  it  would  amount 
to  a  practical  impossibility  to  work  out.  It  would  involve  either  the  prepayment  of 
one  portion  and  the  payment  of  the  other  portion  at  the  end  of  the  journey,  or  the 
prepayment  of  the  whole,  the  Canadian  end  based  upon  Canadian  funds  and  a  daily 
or  weekly  addition  to  the  freight  rate  expressed  in  Canadian  funds  to  make  up  the 
difference  between  the  exchange  of  the  two  countries  for  that  given  time,  both  of 
which  would  be  highly  cumbersome  and  probably  would  have  to  be  based  upon  an 
arbitrary  assumption  in  most  cases  in  order  to  become  workable. 

The  shipper  contends  that  he  should  be  allowed  to  prepay  the  whole  rate  in 
Canadian  funds,  because,  as  one  of  the  witnesses,  Mr.  Jost,  of  Montreal,  put  it,  when 
questioned  by  me — 

"  You  would  not  prepay  the  freight  if  it  were  not  for  the  exchange  ?" — 
answered  as  follows  : — 

"  Xo.  I  am  quite  frank  in  saying  that  that  is  the  only  reason  I  am  doing 
it.  If  the' exchange  is  against  me  I  have  to  lose  it,  and  naturally  when  I  maj:e 
contracts  to  sell  pulpwood  the  rate  of  exchange  is  figured  on.  I  am  selling 
to-day  in  the  United  States  cheaper  than  I  am  selling  in  Canada.  At  Niagara 
Falls  it  is  $25.50  in  American  and  $26  in  Canadian  money." — 

and  it  was  contended  by  Mr.  Huff,  representing  the  Riordon  Pulp  and  Paper  Com- 
pany, Mr.  Thorpe  for  the  William  Davies  Company,  Mr.  Ayr  for  the  Harris  Abattoir 
Company,  and  Mr.  McCallum  for  F.  E.  Smith,  Limited,  of  Montreal,  that  they  had 
made  contracts  for  the  sale  and  delivery  of  large  quantities  of  goods  in  the  United 
States  based  upon  the  right  of  prepayment  in  Canadian  funds,  and,  if  not  allowed  to 
do  so,  they  would  lose  certain  sums  of  money  by  reason  thereof. 

I  can  accept  both  these  contentions  in  their  entirety,  but,  after  all,  they  are  both 
based  upon  the  assumption  that  the  Canadian  shipper  has  a  right  to  make  a  profit  on 
the  freight  rate  to  the  extent  to  which  the  exchange  is  against  Canadian  money  for 
the  time  being,  and  from  a  moral  and  business  standpoint  I  think  that  is  the  whole 
question  involved.  The  shipper  is  presumed  to  make  a  fair  profit  upon  the  goods 
which  he  sells.    It  is  admitted  without  argument  that,  if  the  rate  of  exchange  is 
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10  per  cent  and  he  sells  goods  which  net  him  $1,000  in  New  York  in  American  funds 
and  receives  an  American  cheque  therefor,  when  deposited  in  his  bank  in  Canada  he 
gets  credit  for  $1,100,  and,  therefore,  he  has  made  $100  in  Canadian  money  out  of 
the  transaction,  which  he  is  perfectlj'^  justified  in  making  as  one  of  the  incidents  of 
trade.  But  he  goes  further  and  contends  that,  if  the  freight  on  that  car  of  goods 
amounts  to  $150,  he  has  a  right  to  prepaj'  that,  when  of  course  it  would  be  collected 
at  the  other  end;  or  he  sells  his  goods  for  a  stated  price  at  destination  and  adds  the 
freight  to  the  price,  and,  therefore,  he  would  receive  not  o-nly  the  $150  back  but,, 
when  the  cheque  was  deposited  in  the  Canadian  bank,  he  would  receive  $15  as  the 
exchange  upon  the  freight  rate. 

The  railway  companies  contend  that,  were  he  allowed  to  do  this,  they  would  lose 
the  $15  or  a  portion  thereof  represented  by  the  rate  of  exchange  on  the  American 
portion  of  the  freight  charge.  To  use  the  same  illustration,  if  the  freight  were  $150, 
$50  Canadian  and  $100  American,  they  contend  that,  if  they  accept  the  $150  in 
Canadian  money,  they  will  be  compelled  to  settle  with  the  American  road  for  their 
portion  in  American  funds,  or,  in  other  words,  they  will  be  compelled  to  pay  the 
American  road  not  only  the  $100  but  10  per  cent  in  addition,  making  $110,  leaving 
them  $40  for  their  portion  of  the  rate  instead  of  $50,  and  this  brings  me  badx  to  the 
consideraton  of  the  former  question  as  to  whether  or  not,  as  a  matter  of  equity,  this 
is  a  right  which  should  be  accorded  the  shipper  or  whether  it  is  purely  an  incident  of 
transportation  with  which  they  have  no  legal  or  moral  concern. 

I  must  confess  I  am  strongly  inclined  to  the  latter  view.  It  is  the  business  of 
the  shipper  to  furnish  the  goods  and  deliver  them  to  the  railway  company  for  trans- 
portation, and  he  is  justified  in  selling  his  goods  in  the  best  mari'liet  and  for  the 
highest  price  which  he  can  obtain  for  them.  It  is  the  railway  company's  business  to 
transport  these  goods  to  destination  at  the  rates  which  have  been  provided  by  law 
for  the  service,  and,  therefore,  if  from  the  exigencies  of  exchange  any  money  is  to 
be  made  or  lost  upon  the  transportation  of  these  goods,  so  long  as  the  shipper  is  not 
asked  to  pay  a  greater  rate  than  that  provided  by  law,  this  gain  or  loss  belongs  to  the 
railway  company  and  not  the  shipper.  If  the  exchange  rate  were  the  other  way  and 
$100  in  Canadian  money  were  worth  $110  in  New  York,  I  do  not  think  any  shipper 
would  demand  the  right  to  prepay  the  freight,  but,  on  the  other  hand,  many  would 
strenuously  oppose  such  a  proceeding  if  adopted  by  the  railw^ay  companies>  because, 
in  that  case,  according  to  the  reasoning  above,  he  would  be  paying  in  money  of  greater 
value  than  he  would  be  obliged  to  do  if  paid  at  destination. 

This  assumption  is  borne  out  t>y  the  facts  as  to  the  manner  of  paying  freight 
adduced  at  the  hearing.  While  a  great  many  interests  were  represented  thereat,  the 
only  persons  who  alleged  that  they  had  been  in' the  habit  of  prepaying  freight  were 
the  Riordon  Pulp  k  Paper  Company  as  to  the  output  of  one  mill  which  was  admitted 
to  be  practically  an  interplant  account,  as  they  have  plants  in  both  the.  United  States 
and  Canada ;  the  Harris  Abbatoir  Company  and  the  William  Davies  Company,  meat 
packers,  who  alleged,  and  have  since  substantiated  it  by  actual  data,  that,  during  the 
past  year  or  year  and  a  half,  they  have  prepaid  the  freight  on  a  considerable  portion 
of  their  exports  to  the  United  States,  due  to  the  conditions  and  necessities  of  their 
business;  and  the  F.  E.  Smith  Co.,  Ltd.,  who  have  been  selling  metal  scrap  in 
American  centres,  claiming  that  it  was  more  beneficial  to  do  so,  as  having  the  freight 
prepaid  and  consigned  to  their  own  order  at  Pittsburgh,  they  were  in  a  better  position 
to  dicker  with  different  firms  in  order  to  obtain  the  best  price  possible.  With  these 
exceptions,  prior  to  the  exchange  situation  becoming  abnormal,  all  the  other  shippers 
had  been  in  the  habit  of  sending  their  goods  with  the  freight  to  be  collected,  but 
changed  their  method  of  doing  business  simply  because  by  prepaying  they  could  make 
the  exchange  on  the  freight  as  an  additional  profit. 

For  these  reasons,  therefore,  I  find  that  the  railway  companies  are  justified  in 
their  action  in  refusing  to  accept  prepayment  of  freight  as  set  forth  in  the  circular 
above  referred  to. 


March  27,  1920. 
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McLean,  Assistant  Chief  Co]snrissioxER : 

In  the  decision  of  the  Chief  Commissioner,  it  is  held  that  two  points  are  involved: 
(1)  the  rights  at  law  of  the  public,  on  the  one  hand,  to  demand  prepayment  and  the 
railway  companies  to  refuse  the  same;  (2)  the  matter  as  involved  from  the  business 
standpoint,  considering  all  the  facts  involved  in  the  exchange  situatio-n. 

As  the  matter  presents  itself  to  me,  the  only  matter  involved  is  a  clearly  defined 
\  legal  issue,  viz.,  what  are  the  Board's  powers  under  the  Railway  Act  to  compel  a 
railway  company  to  accept  prepayment  from  a  shipper;  or,  conversely,  what  is  the 
power  of  the  Board  to  prevent  a  railway  company  refusing  to  accept  prepayment. 

This  is  what  is  involved  and  no  more.  The  fact  that  it  is  the  exchange  situation 
which  by  its  eifect  on  international  freight  movements  has  created,  and  complicated, 
the  existing  state  of  facts  is  merely  illustrative,  and  does  not  go  to  the  root  of  the 
principle  involved.  The  fact  that  the  present  state  of  facts  may  have  resulted  in 
adventitious  gaiii  to  one  of  the  parties  to  the  contract  of  carriage  and  adventitious 
loss  to  the  other  neither  broadens  nor  modifies  the  principle.  The  discussion  of  the 
relative  equities  of  the  parties  to  the  contract  of  carriage  from  the  standpoint  of 
participation  in  the  gain  on  particular  shipments,  arising  from  the  international 
exchange  situation  as  affecting  freight  rates  on  international  traffic,  \vhile  illustrative 
of  the  effects  of  the  state  of  facts  concerned,  neither  modifies  nor  broadens  the 
principle.    The  principle  is  independent  of  the  particular  circumstances. 

The  Board  is  a  statutory  tribunal  and  its  powers  are  tied  down  to  Ihe  scope  of 
the  matters  falling  within  the  Railway  Act.  It  is  not  the  function  of  the  Board  to 
supplant  or  supplement  the  provincial  courts  in  the  exercise  of  their  ordinary  juris- 
diction. Duthie  vs.  G.T.R.  C<o.,  Jf  Can.  Ry.  Cas.,  SOJf-Sll.  The  comment  of  Bram- 
well,  L.J.,  in  passing  upon  the  scope  of  the  functions  of  the  English  Railway  and 
Canal  Commission,  is  pertinent:  "...I  must  say  that  I  think  one  ought  not  to  sup- 
pose that  the  legilsature  intended  to  give  to  the  commissioners  a  jurisdiction  in 
matters  which  could  be  quite  as  well  exercised  by  the  ordinary  courts  of  justice." 
Great  Western  Ry.  Co.  vs.  The  Railway  Commissioners  and  James  Brown,  7  Q.B.D., 
182-193. 

Subject  to  consideration  of  the  effect  of  a  discriminatory  exercise  of  discretion 
by  a  railway  company — if  and  when  this  is  alleged — I  agree  in  the  finding  in  law  by 
the  Chief  Commissioner,  that  the  Board  is  not  empowered  by  the  Railway  Act  to 
interfere  with  the  reasonable  exercise  of  discretion  by  a  railway  company  as  to 
whether  shipments  shall  move  collect  or  prepaid.  As  already  indicated,  my  opinion 
is  that  a  finding  in  law  concludes  the  matter. 
April  24,  1920. 


Commissioner  Boyce  : 

The  opinion  of  the  Cliief  Commissioner  who  presided  at  the  hearing  of  this 
application,  upon  any  question  arising  when  he  is  presiding,  which,  in  the  opinion  of 
the  other  members  of  the  Board,  is  a  question  of  law,  shall  prevail.  (Railway  Act, 
section  12,  35,  2.) 

In  so  far  as  the  question,  or  questions,  arising  and  which  are  involved  in  the 
decision  of  the  Board  as  to  the  circular  in  question,  issued  by  the  railways,  and  set 
forth  in  the  judgment  of  the  Chief  Commissioner,  involve,  matters  of  law,  I  cheer- 
fully defer,  as  I  am  bound  to  do,  to  the  views  of  the  learned  Chief  Commissioner, 
expressed  upon  those  questions  of  law,  and  any  views  I  express  with  reference  thereto, 
are  subject  as  above. 

The  declared  object  of  the  circular  in  question  is  "  to  avoid  discrimination  as 
between  shippers."  That  involves  a  question  which,  under  section  317,  the  Board  is 
required  to  determine  as  a  question  of  fact,  as  to  w^hether  (a)  traffic  is,  or  has  been 
carried  under  substantially  similar  circumstances  and  conditions;  {h)  whether  there 
has  been,  in  any  case,  unjust  discrimination,  or  undue  or  unreasonable  preference  or 
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advantage,  or  prejudice  or  disadvantage,  within  the  meaning  of  the  Railway  Act;  or, 
(c)  whether  in  any  case  the  company  has,  or  has  not,  complied  with  the  provisions 
of  sections  314,  315  and  316  of  the  Railway  Act. 

When  joint  tariffs  for  through  traffic  over  a  continuous  route  from  Canada  to 
any  foreign  country  are  filed  with  the  Board,  under  section  338,  all  the  provisions 
of  the  A<?t,  mentioned  in  section  341,  apply  to  such  tariffs,  as  regards  their  filing  and 
publication,  and  when  such  tarifi^s  are  so  filed,  the  company  or  companies  shall,  until 
the  same  are  superseded  or  disallowed,  charge  the  toll  or  tolls  as  specified  therein.  It 
would  appear  then  that  w^hen  joint  freight  rates  are  settled  upon  for  a  continuous 
route  over  more  than  one  railway  in  Canada,  or  from  a  point  in  Canada  to  a  foreign 
country  (the  United  States  in  this  instance),  they  become  subject  to  the  provisions 
of  section  341  and  preceding  sections  referred  to  therein,  to  the  extent  provided  in 
section  341. 

The  railway  is  only  entitled  to  charge  such  tolls  for  traffic  carried  as  are  per- 
mitted by  virtue  of  the  several  provisions  of  the  Railway  Act.  And,  as  I  have 
pointed  out,  as  regards  through  traffic,  the  company,  under  section  341,  is  authorized, 
when  the  statutory  procedure  as  regards  the  tariffs  is  complied  with,  to  charge  the 
toll  or  tolls  as  specified  therein,  and,  inferentially,  no  more.  There  is  express  statu- 
tory prohibition  [section  314,  (20]  against  the  railway  advancing  or  reducing  its 
tolls,  directly  or  indirectly,  as  there  is  also  a  penalty  provided  in  case  the  railway 
company  does  so  (sections  425,  429  and  430),  by  any  of  the  methods  in  the  statute  set 
out.  The  railways  are  required  (section  316)  to  afford,  according  to  their  respective 
powers,  all  reasonable  facilities  for  receiving,  forwarding  and  delivering  traffic,  with- 
out undue  preference  [subsection  3  (a)],  undue  (or  unjust)  discrimination,  differ- 
ence in  treatment  [subsection  3  (b)]  or  prejudice  or  disadvantage  [subsection  3  (c)]. 
The  railways  cannot  refuse,  without  lawful  reason,  to  accept  and  carry  the  goods 
offered  to  them,  as  common  carriers,  for  carriage.  To  do  so  would  give  the  shipper 
a  right  of  action  as  remedy  for  the  wrongful  refusal.  People  v.  Railroad,  2  Hun  53S; 
People  V.  Bdbcoch,  16  Hun  313;  Hutchinson  on  Carriers,  p.  116.  The  carrier  may 
demand  prepayment  of  the  freight  {Picl'ford  v.  The  Railway  8  M.  &  W.  372)  ;  and 
if  he  does  not  do  so,  he  maintains  his  lien  for  carriage  under  section  356  of  the  Rail- 
way Act. 

The  effect  of  the  arrangement  proposed,  as  regards' the  discrimination  clauses  of 
the  Act  above  referred  to  is  to  be  considered  not  as  regards  individual  shippers,  but 
as  regards  shippers  as  a  class.  The  whole  policy  and  spirit  of  our  legislation  is  to 
secure,  as  closely  as  possible,  absolute  equality  in  treatment  of  shippers  by  the  rail- 
ways and  in  the  cases  mentioned  in  section  319  of  the  Railway  Act,  the  railway  is 
charged  with  the  burden  of  proving  that  the  difference  of  treatment  in  the  section 
referred  to  does  not  amount  to  undue  preference  or- unjust  discrimination. 

As  regards  international  traffic  the  jurisdiction  of  the  Board  extends  only  to  and 
governs  the  relations  and  transactions,  and  the  effect  of  them,  directly  or  indirectly, 
between  shippers  and  carriers,  within  the  Board's  jurisdiction. 

The  proposal  of  the  railways  as  regards  all  international  traffic  between  Canada 
and  the  United  States  is  to  prevent  the  shipper  from  prepaying  the  freight  charges 
except  as  regards  perishable  traffic,  and  thereby  compelling  the  shippers  or  consignee 
to  pay  the  freight  charges  for  the  entire  route,  in  Canada  and  the  United  States,  at 
destination  point,  and  in  American  funds,  which  are  now  at  a  premium  of  about 
10  per  cent  over  Canadian  funds. 

A  circular  of  the  Michigan  Central  Railroad  Company,  dated  Ai)ril  28,  1920, 
and  effective  May  1  next,  and  filed  with  the  Board,  indicates  the  action  to  be  taken 
by  all  American  railways  as  regards  traffic  to  Canadian  points.  The  circular  is  as 
follows : — 

•"'Gextlkmen^ — For  your  information  I  enclose  copy  of  our  ^Circular 
Letter  No.  98  announcing  the  requirement  of  prepayment  of  freight  charges  on 
all  traffic  from  the  United  States  to  Canadian  points. 
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"  This  action  is  necessary  on  account  of  the  existing  adverse  rate  of 
exchange  and  the  fact  that  the  freight  rates  are  based  upon  United  States 
currency. 

Yours  truly, 

"  (Sg-d.)      A.  JOHXSOX, 

"  Chief  of  Tariff  Bureau:' 

The  latter  part  of  the  second  paragraph  has  some  significance.  The  Canadian 
shipper  makes  the  same  claim  and  with  considerable  force.  The  tariffs  from  Canada 
to  the  United  States  show  tolls  payable  in  Canadian  currency.  I  do  not  know  of  any 
.  power  that  this  Board  possesses  to  order,  or  permit,  that  these  tolls  shall  be  paid  in 
foreign  currency  and  not  in  Canadian  money. 

Let  us  consider  a  working  example  under  the  proposed  arrangement.  It  is  per- 
haps an  extreme  one,  but  not  an  improbable  one. 

{a)  "A,"  at  Vancouver,  B.C.,  delivers  to  the  C.P.E.  a  carload  (minimum 
50,000  pounds)  of  fir  lumber  for  delivery  to  "  B,"  at  Detroit,  Mich.  The  distance  is 
2,918-8  miles,  rate  70^  cents  per  100  pounds,  via  CP.,  direct  (freight  charges  $352.50), 
CP..  Tariff  CR.C  W.  2405,  Sup.  6. 

{h)  "  C,"  at  Vancouver,  B.C.,  delivers  to  the  CP. P.  a  carload  of  fir  lumber  for 
delivery  to  "  D,"  at  Windsor,  Ont.,  the  distance  being  2,9'15-7  miles,  73  cents  per 
100  pounds  (freight  charges  $365),  CP.  Tariff  CR.C  W.  2503. 

The  rate  to  Detroit  is  2J  cents  lower  than  the  Windsor  rate,  Detroit  being  a  com- 
petitive point.  The  freight  on  the  car  to  Windsor  ($365)  is  paid  at  destination — 
or  prepaid — by  Canadian  legal  tender.  If  the  proposed  arrangement  now  under  con- 
sideration were  effective,  and  the  shipper  "  A,"  being  prohibited  from  prepaying  his 
freight,  his  consignee  "  B "  would  pay  the  freight  in  American  funds,  giving  the 
railway  in  Detroit  (on  a  10  per  cent  basis  of  exchange)  funds  to  the  value  of  $387.75 
— or  an  advance  of  $35.25  on  the  published  through  toll  to  cover  transportation  6i 
the  car  for  less  than  three  miles.  In  the  example  cited  which  is  based  upon  published 
tariffs,  the  shipper  or  consignee  in  the  first  place  would  be  penalized  to  the  extent  of 
$35.25  (on  a  10  per  cent  basis  of  exchange)  in  advance  of  the  published  tariff  rate, 
while  the  Windsor  consignment,  which  travelled  three  miles  less,  would  be  delivered 
at  $365,  the  tariff  rate. 

On  the  movement  described,  the  railway  has,  I  think,  its  own  car  ferry  and, 
therefore,  would  have  exacted  the  whole  of  the  excess.  But,  upon  the  supposition 
that  the  Canadian  Pacific  Railway  at  Windsor  turns  the  car  over  to  an  American 
road  the  American  road  at  Detroit  collects  the  full  rate,  $352.50,  in  American  funds, 
remits  to  the  Canadian  railway  the  difference,  after  deducting  its  own  proportion  of 
the  rate  for  the  infinitesimal  portion  of  the  carriage  performed  by  it,  and  the  Cana- 
dian railway  actually  receives  as  a  result  of  the  transaction  10  per  cent  more  than  it 
would  have  been  entitled  to  had  the  freight  been  prepaid.  In  other  words,  upon 
settlement  being  effected,  the  Canadian  railway  would  receive  from  shipper  "  A,"  or 
consignee  "  B,"  through  its  American  agent  at  Detroit,  for  the  carriage  from  Van- 
couver to  Windsor  10  per  cent  more  in  freight  charges  than  the  tariff  authorized,  or 
than  was  paid  by  shipper  C,"  or  consignee  "  D,"  for  the  shipment  of  similar  goods. 
I  am  unable  to  see  what  justification  the  Canadian  railway  could  have  for  holding 
the  excess.  It  has  performed  no  service  for  it.  It  is  an  advance  on  tariff  rates  and 
I  think  that  the  shipper,  or  consignee,  whichever  paid,  could  maintain  an  action  to 
recover  it  back.  Great  W estern  Ry.  v.  Sutton,  L.R.  Jf,  H.L.  Case  "226;  Heiserknan  v. 
Burlington  By.  63  I  ova,  732.  If  the  American  railway  deposited  in  a  Canadian  bank 
the  money  so  received  and  remitted  the  Canadian  railway  by  cheque  on  that  bank 
the  American  raiiway  would  take  the  profit  on  the  exchange. 

In  the  instances  cited  there  would,  in  the  result,  be  a  disturbance  and  dislocation 
of  that  equality  of  tolls  required  by  section  342  (1)  as  regards  carriage  of  both  cars 
at  Vancouver  to  Windsor;  there  would  be  (indirectly)  section  342,  subsection  (2), 
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an  advance  in  toll  for  the  same  service  against  shipper  "  A  "  or  consignee  "  B "  to 
which  shipper  "  C "  or  consignee  "  D "  would  not  be  subject,  and  the  amount  in 
excess  of  toll  which  the  Detroit  shipment  would  be  taxed  would  be  in  respect  of  the 
railway  service  within  Canada.  The  railway  compaTiy  would  profit  by  10  per  cent 
on  its  authorized  tolls — it  would,  in  the  result,  and  without  authority  of  tariff,  exact 
an  increase  thereupon  contrary  to  law. 

If  in  the  instance  cited,  the  transaction  would  so  result,  I  thinll:  there  would  be 
little  difficulty  in  holding,  on  the  facts,  that  such  would  amou-nt  to  undue  or  unreason- 
able preference,  or  advantage,  to  which  the  Detroit  shipment  so  far  as  its  route 
through  Canadian  territory  was  concerned  would  be  subjected  (section  316,  sub- 
section 3  (c). 

A  consideration  of  the  converse  case,  viz.,  a  shipment  from  Detroit  to  Vancouver, 
via  Canadia-n  Pacific  Railway  (upon  the  supposition  that  the  proposal  of  the  Ameri- 
can roads  is  made  effective),  the  shipper  would  be  compelled  to  pay,  in  American 
funds,  the  freight  for  the  whole  distance — 2,918-8  miles — while  the  distance  in 
American  territory  was  less  than  3-1  miles.  The  whole  of  the  balance  of  the  route, 
2,915-7  miles,  would  be  subject  to  10  per  cent  addition  to  the  published  tariff  rate; 
that  is,  the  Canadian  railway,  on  adjustment  with  the  American  road  of  the  prepaid 
freight,  would  actually  receive  a  remitta-iice  which  would  net  to  it  a  bonus  of  10  per 
cent  (or  whatever  current  rate  of  exchange  then  was)  over  and  above  tariff  rate, 
while  a  Windsor-Vancouver  shipment  would  be  subjected  to  no  such  difference  of 
treatment. 

As  regards  the  generality,  or  perhaps  average,  of  cases  to  which  the  proposed 
arrangement  would  apply,  viz.,  cases  where  the  Canadian  haul  was  equal  to  or  shorter 
than  the  American  haul,  there  would  exist  as  regards  particular  shipments  the  same 
dislocation  of  equality  or  difference  in  treatment  to  a  varying  degree.  The  railways 
contend  that  it  would  "average  up"  on  a  fair  basis,  that  is,  that  on  the  whole  inter- 
national traffic  from  Canada  to  the  United  States,  they  would  make  no  profit  above 
published  tariffs  as  a  result  of  the  proposed  arrangement.  That  might  be  the  case; 
I  question  it.  One  thing  appears  to  be  certain  and  that  is,  that  as  regards  particular 
shipments  there  would  be  inequality,  difference  of  treatment  and  possible  profits  to 
the  Canadian  railways  over  and  above  tariff  rates,  the  retention  of  which  without 
authority  of  this  Board  under  the  Bailway  Act,  it  would  be  difficult  for  them  to 
justify. 

It  seems  to  me  that  the  most  that  can  be  argued  as  to  the  effect  of  the  proposed 
arra-ngement  is  that  while  in  one  case  the  Canadian  railways  would  make  a  profit  out 
of  a  shipping  transaction  over  and  above  what  lawful  tariff  allows  them,  in  other 
cases  they  might  be  exposed  to  loss  and  that,  on  the  whole  international  traffic,  the 
one  would  balance  the  other,  to  the  protection  of  the  Canadian  railways  from  loss  on 
exchange.  Whether  this  would  be  the  effect  or  not  (and  the  geography  of  Canada  and 
its  general  rail  movement,  and  broad  distances  of  haul,  are  such  as  to  cause  me  to 
question  it  seriously),  the  proposition  or  argument  seems  to  me  to  be  unsound.  It 
would,  in  the  result,  seem  like  a  case  of  "  robbing  Peter  to  pay  Paul "  (I  quote  with- 
out invidiousness)  ;  one  shipper  would  pay  an  excess  while  another  would  not;  the 
profit  over  tariff  rate  taken  by  the  railways  from  the  one  would  be  offset  against  a 
loss  by  exchange  on  the  dealings  with  the  other.  Surely  such  an  arrangement  would 
not  be  an  equitable  one  or  tend  to  preserve  equality  of  treatment  even  if  it  could  be 
justified  in  law. 

The  effect  is  exemplified  by  an  application  of  the  proposed  arrangement  to  prepay 
perishable  shipments.  On  a  shipment  of  a  carload  of  perishable  goods,  Vancouver  to 
Detroit,  the  Canadian  railway  is  paid  the  tariff  rate  in  advance.  It  remits  on  settle- 
ment to  the  American  road  for  that  part  of  the  journey  (three  miles)  in  American 
territory  and,  to  the  extent  of  difference  in  exchange,  it  loses  on  the  transaction.  But 
it  profits,  by  the  exchange,  on  the  freight  on  the  car  of  fir  lumber  to  the  extent  of 
$35,50,  which  more  than  repays  its  loss. 
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I  am  strongly  of  opinion,  upon  the  facts,  that  it  is  not  an  arrangement  which 
ought  to  receive  the  sanction  of  this  Board,  having  regard  to  the  express  provisions 
of  the  Railway  Act,  its  spirit,  policy  and  intent,  which  it  is  the  duty  of  this  Board 
to  administer  with  a  primary  desire  to  preserve  in  all  cases  and  in  every  individual 
case,  equality  of  treatment,  and  to  prevent  and  restrain  measures  which  would 
inevitably  lead  to  difference  of  treatment,  unfair  advantage,  prejudice,  if  not  to 
unjust  discrimination  in  particular  instances. 

With  American  roads  requiring,  as  they  have  a  right  to  do,  prepayment  for  the 
whole  distance  of  international  travel,  it  seems  to  me  that  the  Canadian  roads  would 
be  exposed  to  little  danger  of  loss.  The  argument  that  their  apprehended  loss  would 
be  made  up  on  general  average — and  offset — would  be  met  by  the  action  of  American 
roads  in  requiring  prepayment  on  that  class  of  traffic.  The  amount  of  Canadian 
traffic  originating  in  the  United  States  and  prepaid  in  American  funds  on  which  the 
Canadian  railways  would  receive  a  premium,  ought  to  offset  any  loss  in  exchange 
suffered  by  maintaining  the  integrity  of  the  Canadian  dollar  as  a  factor  recognized 
by  our  Currency  Act  for  discharging  debts  incurred  in  Canada. 

There  is,  undoubtedly,  a  right  to  the  railways  to  require  prepayment  of  freight 
in  advance.  They  exercise  that  right  and  maintain  it  for  their  protection  in  the 
present  arrangement.  It  has  no  effect  directly,  or  indirectly,  in  reducing,  or 
advancing  tolls.  With  very  great  respect,  I  think  it  might  fairly  be  said  that  the 
Canadian  railways  do  not  possess  the  right  to  prevent  the  shipper  from  satisfying  his 
debt  for  freight  according  to  tariff,  which  arises  upon  tender  of  his  goods  for  carriage 
(no  receipt,  bill  of  lading,  or  other  writing  being  necessary  to  subject  the  carrier  to 
the  duty  to  carry  any  liability  as  insurer  of  the  goods  (Hutchinson  on  Carriers,  sec- 
tions 118  and  729)  ;  not  to  insist  that  payment  be  made  for  the  Canadian  part  of 
through  route  at  destination,  in  the  funds  of  a  foreign  country,  thereby,  and  because 
the  foreign  money  is  at  a  premium,  indirectly  reaping  a  profit  on  the  Canadian  part 
of  the  carriage  in  excess  of  tolls,  or,  by  their  action,  giving  such  profit  to  the  Ameri- 
can railway,  if  the  latter  remits  for  the  Canadian  tolls  in  Canadian  funds,  and  sub- 
jecting the  shipper  to  the  loss  of  that  amount  upon  payment-'for  the  goods. 

There  is  no  provision  in  the  Railway  At;t  whereby  this  Board  can  compel  a  rail- 
way company  to  accept  prepayment  of  authorized  tolls.  There  is,  on  the  other  hand, 
no  power  in  this  Board,  either  (a)  to  compel  a  shipper  to  pay  the  tolls  at  destination 
and  in  foreign  money,  or  (h)  to  deprive  a  shipper  of  any  common  law  right  he  might 
have  to  discharge  as  ascertained  debt,  or  liability  for  tolls,  at  point  of  shipment  by 
payment  in  coin  of  the  realm,  the  laws  of  which  govern  the  contract. 

There  are  involved  in  this  matter  questions  which,  in  my  opinion,  are  outside  of 
the  Railway  Act,,  and  which  appertain  to  the  jurisdiction  of  ordinary  courts  of 
justice,  and  for  this  Board  to  approve,  in  assuming  jurisdiction,  under  the  Railway 
Act,  of  the  proposed  arrangement,  would,  in  the  view  I  take,  be  to  entrench  upon 
the  provinces  of  the  courts  as  regards  matters  of  dispute  and  claims  arising  as  a 
result  of  the  Board's  ratification,  and  which  are,  as  is  pointed  out  by  the  Assistant 
Chief  Commissioner,  beyond  the  functions  of  this  Board.  See  re  Dunville  Ice  Co., 
Killam,  Chief  Commissioner,  Xovember  11,  1907;  also  file  23928.10,  re  Baggage 
Regulations,  judgment  of  Board,  April  8,  1920. 

The  Chief  Commissioner  is  of  opinion  that  this  Board  has  no  jurisdiction,  under 
the  Railway  Act,  to  interfere  with  the  discretion  of  the  railway  companies,  as  to  whether 
shipments  shall  move  collect  or  prepaid.  With  that  view,  the  Assistant  Chief  Com- 
missioner concurs.  These  opinions  are,  of  course,  subject  to  the  effect  such  an 
arrangement  may  have  in  particular  instances,  or  generally  in  giving  rise  to  com- 
plaints as  to  discrimination,  undue  preference,  prejudice,  disadvantage,  difference  in 
treatment,  or  as  to  any  other  elements  contemplated  by  and' within  the  purview  of  the 
Railway  Act,  involving  disturbance  or  dislocation  of  tariff  conditions  which  might 
have  such  effect,  in  which  case  the  Board's  jurisdicton  is  preserved  to  it. 

With  this  qualification,  and  to  this  extent,  I  agree  with  the  view  of  the  Chief 
Commissioner  and  the  Assistant  Chief  Commissioner.  •  But  I  think,  that  to  empha- 
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size  that  view,  and  preserve  what  jiirisdictio-n  it  has,  whilst  leaving  to  the  courts, 
unfettered  by  any  express  approbation  of  the  proposed  arrangement  by  this  Board, 
the  free  exercise  of  such  functions  as  belong  to  them,  no  approval  ought  to  be  given 
to  the  proposed  action  of  the  railway  companies.  If  they  have  power  to  enforce  what 
they  propose,  that  power  is  not  derived  from  this  Board;  if  they  have  not  that  power 
I  do  not  think  that  it  is  within  the  jurisdiction  of  this  Board  to  gra-nt  it. 

To  leave  all  the  effects  of  the  proposed  step  entirely  to  the  responsibility  of  the 
railways  who  propose  it,  and  who  are  now  enforcing  it,  I  would  neither  approve  nor 
disapprove  it.  I  think  the  Board  has  jurisdiction  to  do  neither.  The  application  is 
not  made  by  the  railways  for  approval.  They  took  the  step  without  approval  of  the 
Board.    The  application  is  on  behalf  of  shippers  to  disallow  it. 

For  the  reasons  given,  I  would  dismiss  the  application. 
Ottawa,  April  30,  1920. 


GENERAL  ORDER  No.  2i9'5. 

hi  tJic  mniier  of  the  complaints  of  the  Montreal  Board  of  Trade,  ilie  Canadian 
Manufacturers'  Association,  and  the  Toronto  Board  of  Trade,  et  al,  against 
the  regulation  of  the  railway  companies,  effective  March  1,  1920,  directing  their 
agents  not  to  accept  prepayment  of  charges  from  shippers  on  freight  traffic 
from  Canada  to  the  United  States,  except  on  traffic  on  which  the  freight  classi- 
fication or  tariff  requires  prepayment. 

Eile  No,  20674.2 
AVedxesday,  the  5th  day  of  May,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLeax,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  hearing  the  complaints  at  the  sittings  of  the  Board  held  in  Toronto, 
March  6,  1920,  and  Ottawa,  March  16  and  17,  1920,  the  complainants,  the  Montreal 
Corn  Exchange,  certain  manufacturers  iii  the  province  of  Quebec,  the  Riordon  Pulp 
and  Paper  Company,  the  Canadian  Lumbermen's  Association,  the  apple  and  potato 
shippers  of  Nova  Scotia,  the  Border  Chamber  of  Commerce,  the  Ford  Motor  Company, 
certain  pulpwood  industries,  the  J.  B.  Belanger  Mining  Company,  the  Canadia-n 
Carbide  Company,  F.  E.  Smith,  Limited,  the  Canadian  Traffic  Agency,  Wm.  Davies 
Company,  Limited,  the  Harris  Abattoir  Company,  Limited,  the  Canadian  Pacific  and 
Grand  Trunk  Railway  Companies,  the  Canadian  National  Railways,  and  the  Michigan 
Central  Railroad  Company  being  represented  at  the  hearing,  and  what  was  alleged; 
and  upon  reading  the  submissions  filed — 

It  is  ordered:  That,  for  want  of  jurisdiction  over  the  subject  matter  thereof,  the 
said  complaints  be,  and  they  are  hereby,  dismissed. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  Canadian  National  Railways  for  an  order  directing  the  N.  W.  Paterson 
Company  to  hear  all  costs  of  installation  and  maintenance  of  crossing  of  Cana- 
dian Government  railways  on  Queen  street,  Fort  Williani,  Ont. 

File  28056.2. 

JUDGMENT. 

McLean,  Assistant  Chief  Commissioner  : 

Order  Xo.  27524  of  August  7,  1918,  was  a  permissive  order  authorizing  the  Cana- 
dian Pacific  Railway  to  construct.  The  order  recited  that  there  were  consents  of  the 
Canadian  Pacific  and  of  the  city  of  Fort  William,  and  that  no  objection  was  interposed 
by  the  Canadian  Government  to  the  crossing  on  Queen  street.  The  order  was  simply 
an  authorizing  order  issued  in  the  belief  that  all  parties  were  agreed.  The  Canadian 
Pacific  took  no  action  under  this  order. 

From  the  letter  of  Morris  &  Babe,  solicitors  for  the  Paterson  Company,  dated 
September  5,  1918,  the  diamond  was  secured  by  the  Paterson  Company.  The  evidence 
is  contradictory,  but  apparently  the  great  bulk  of  the  work  at  least  was  performed 
by  the  Paterson  Company,  and  the  Canadian  Government  Railways  did  not  oppose 
the  crossing  of  their  track. 

Under  date  of  July  2,  1Q19,  the  Paterson  Company  wrote  in  stating  that  the 
track  had  been  constructed  in  accordance  with  the  blue-print  attached  to  Order  27524 
as  far  as  the  C.P.R.  right  of  way,  and  it  was  stated  the  Canadian  Pacific  Railway 
said  they  had  no  authority  to  operate  over  the  track  in  question  and  they  would  not 
make  a  connection  with  it  without  an  order  of  the  Board. 

Order  No.  28513  of  July  9,  191'9,  issued  directing  "the  Canadian  Pacific  Railway 
to  connect  its  track  with  the  spur  constructed  from  the  Paterson  elevator  on  Montreal 
street,  crossing  King  and  Queen  streets,  and  the  Canadian  Government  railway  on 
Queen  street,  in  the  city  of  Fort  William. 

The  situation  in  substance  is  this  : —  , 

(1)  There  is  in  existence  a  spur  track  built  almost  wholly  by  the  Paterson  Com- 
pany— it  is  alleged  that  some  of  the  work  in  connection  with  the  crossing  of  the 
Canadian  Government  railways  was  looked  after  by  subordinate  officials  of  that  rail- 
way. 

(2)  The  record  shows  that  the  Canadian  Pacific  did  not  construct  under  the 
permissive  order  and  that  its  work  was  limited  to  making  the  connection  Under  the 
second  order,  it  being  stated  at  the  hearing  by  Mr.  Flintoft,  on  behalf  of  the  Cana- 
dian Pacific  Railway,  that  the  work  done  by  the  Canadian  Pacific  Railway  in  this 
connection  was  only  witlfin  and  up  to  the  limit  of  its  right  of  way. 

(3)  The  cost  of  the  diamond  and  of  its  maintenance  was  not  provided  for. 

(4)  There  is  also  the  question  of  what,  if  any,  protection  should  be  provided  and 
-  who  should  provide  for  it. 

The  Canadian  National,  which  now  takes  the  place  of  the  Canadian  Government 
Railways,  is  senior,  and  it  is  admitted  that  no  order  in  respect  of  the  diamond  or 
protection  in  connection  with  the  spur  in  question  should  be  made  against  it.  The 
Canadian  Pacific  has  no  interest  in  the  matter  aside  from  Order  No.  27524.  This 
leaves  the  Paterson  Company  as  the  only  party  in  interest.  The  Board  can  make  no 
order  against  this  company  either  as  to  the  diamond  or  as  to  the  protection.  The 
matter,  therefore,  will  have  to  be  dealt  with  by  agreement  between  the  Paterson  Com- 
pany and  the  Canadian  National.  While  there  is  no  formal  sanction  of  the  crossing, 
it  has  whatever  weight  attaches  to  lack  of  opposition  on  the  part  of  the  railway. 

Mr.  Scott,  who  represented  the  Patterson  Company  at  the  hearing,  applies  for 
a  nunc  pro  tunc  order  whereunder  the  Paterson  Company,  after  having  constructed  a 
private  siding  or  private  branch  railway,  would  be  put  in  the  same  position  as  if  they 
had  constructed  in  the  first  instance  under  section  226  of  the  former  Railway  Act 
(section  185  of  the  present  Act),  and  as  a  necessary  consequence  of  this  direction  be 
given  as  to  refund  of  the  cost. 


126 


It  seems  to  me  that  section  185  is  essentially  concerned  with  a  situation  where 
an  industry  established,  or  intended  to  be  established,  within  the  distance  limited,  is 
unable  to  obtain  any  railway  facilities,  and  the  Board  is  then  given  power  to  order 
installation  of  railway  spur  track  on  terms.  The  section,  as  will  be  noted,  refers  to 
"  the  railway,"  and  also  speaks  of  the  o\nier  of  the  industry  or  business  being  unal)le 
to  agree  with  "  the  company  "  as  to  construction  of  a  spur  or  branch  line  from  "  the 
railway." 

Again,  provision  is  made  that  when  the  Board  is  satisfied  that  the  spur  is  neces- 
sary in  the  interests  of  trade,  it  may  order     the  company  "  to  construct. 

If  the  application  had  been  placed  before  the  Board  in  the  first  instance  for 
the  construction  of  the  spur  line  for  the  applicant  under  the  forced  construction  sec- 
tion and  it  had  been  pointed  out,  as  was  the  fact,  that  the  applicant  had  railway 
communication  through  interchange  facilities,  I  more  than  question  whether  the 
Board  would  have  ordered  the  construction  of  the  spur  under  the  forced  construction 
section. 

At  any  rate  it  seems  to  me  that  the  fact  that  the  applicant  had  interchange 
facilities  created  a  condition  which  would  on  an  original  application  have  been  given 
great  weight  by  the  Board  in  determining  as  to  whether  construction  under  the  forced 
construction  section  should  have  been  directed.  Personally,  I  am  of  opinion  that  the 
granting  of  an  order,  under  section  185,  for  spur  line  connection  where  interchange 
connection  already  exists  is  not  within  the  intention  of  the  section. 
April  8,  1920. 

The  Chief.  Commissioner  : 

I  concur  in  the  conclusions  arrived  at  by  Mr.  Commissioner  McLean,  but  am 
unable  to  entirely  agree  with  the  view  expressed  by  him  on  page  three  hereof  wherein 
he  contends,  that  section  185  is  essentially  concerned  with  a  situation  where  an 
industry  established,  or  intended  to  be  established,  within  the  distance  limited,  is 
unable  to  obtain  any  railway  facilities,  and  the  Board  is  then  given  power  to  order 
installation  of  railway  spur  track  on  terms." 

I  quite  agree  with  him  that,  if  the  industry  already  enjoys  connection  with  one 
railway  company  which  has  interchange  facilities  with  another,  very  great  weight 
should  be  given  to,  this  before  ordering  the  construction  of  the  second  siding,  and, 
in  such  a  case,  I  would  require  very  strong  evidence  before  consenting,  but  would 
not  like  to  lay  down  as  a  hard  and  fast  principle  of  law  that  this  Board  has  no  juris- 
diction to  grant  the  second  siding  if  it  thinks  a  proper  case  has  been  made  out. 
April  22,  1920. 
Commissioner  Boyce: 

I  agree  in  the  conclusions  in  the  judgment  of  the  Assistant  Chief  Commissioner. 

The  Deputy  Chief  Commissioner  and  Commissioner  Goodeve  concurred. 
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ALLOWANCES  FOR  TEMPORARY  GRAIN  DOORS. 

In  the  matter  of  the  complaints  of  D.  Camphell,  Winnipeg ;  the  United  Grain  Growers, 
Limited,  Calgary;  J.  B.  Strifiger  &  Compamy^  Chatham;  and  Elliott  &  Com- 
pany, Ridgetown — against  the  allowances  provided  hy  the  Gene/ral  Order  of  the 
Board  No.  50,  dated  December  10,  1909,  as  amended  hy  General  Order  No.  18Jf, 
dated  March  22,  1917,  to  shippers  who  are  compelled  to  furnish  temporary  doors 
to  cars  loaded  with  grain. 

File  No.  4106. 

The  following  is  a  copy  of  the  report  of  the  Chief  Traffic  Officer  of  the  Board,  in 
•which  the  Board  concurs  and  adopts  as  its  judgment : — 

The  Board's  General  Order  No.  50,  December  10,  1909,  as  amended  by  General 
Order  No.  184,  March  22,  1917,  provides  for  the  following  allowances  to  shippers  who 
are  compelled  to  furnish  temporary  grain  car  doors : — 

At  and  west  of  Port  Arthur;  lower  doors,  each   $150 

"           "                 "               upper  doors,  each   0  75 

East  of  Port  Arthur:  lower  doors,  each   0  50 

"               "              upper  doors^  each   0  50 

In  the  West,  the  allowance  prescribed  for  wheat  lading  is  therefore  $3  for  the  two 
doors;  for  coarse  grains  requiring  upper  doors  it  is  $4.50  for  the  four  doors. 

The  prescribed  totals  in  the  East  are  $1  for  wheat  and  $2  for  coarse  grain. 

The  applications  before  the  Board  result  from  the  increased  cost  of  lumber. 
Mr.  Kirkpatrick,  for  the  Canadian  Pacific  Railway,  and  Mr.  Manders  for  the  Cana- 
dian National,  both  speaking  at  Winnipeg  for  western  lines,  were  willing  to  increase 
the  total  allowance  $1,  from  $4.50  to  $5.50. 

It  is  admitted  that  the  allowance  ought  not  to  be  so  liberal  as  to  afford  induce- 
ment to  shippers  to  provide  their  own  doors  rather  than  wait  a  reasonable  time  for 
equipped  cars,  and  I  therefore  propose  to  attempt  to  find  a  reasonable  average  for 
the  cost  of  the  lumber,  eliminating  the  item  of  labour.  Nails,  for  which  Mr.  Acheson 
charges  3  cents  and  Mr.  Campbell  75  cents  per  door,  may  be  considered  taken  care  of 
in  the  allowances  herein  recommended. 

The  prevailing  door  width  on  the  Canadian  Pacific  Railway  is  5  feet,  only  a  small 
percentage  being  6  feet.  The  great  bulk  of  Canadian  Northern  Railway  and  all  Grand 
Trunk  Pacific  cars  have  6-foot  doOrs. 

Taking  lumber  alone;  Mr.  Campbell  at  the  hearing  estimated  for  lower  6-foot 
doors  "  abotit  "  75  feet  per  door,  or  150  feet  for  the  two,  with  50  per  cent  added  for 
the  upper  doors,  or  225  feet  for  a  complete  set. 

The  L'nited  Grain  Growers'  letter  calls  for  34  pieces  or  130  feet  for  the  two 
doors,  and  42  pieces  or  166  feet  complete.  They  use  the  word  "  manufacture,"  how^- 
ever;  but,  as  pointed  out  in  Mr.  Kirkpatrick's  written  answer,  it  is  not  a  manufac- 
tured door  that  the  shipper  furnishes. 

Mr.  Acheson,  the  Canadian  Pacific's  general  agricultural  agent,  allows  for  wheat 
in  80,000-pound  cars,  with  77-inch  load  line,  ten  boards  6  feet  long  and  8  inches  wide, 
thus  loading  up  to  80  inches  and  leavinar  a  free-board  of  3  inches  and  a  bracer;  or 
twenty-two  pieces  measuring  88  feet  for  the  two  doors. 

For  60,000-pound  cars,  Acheson's  figures  are  eighteen  pieces  of  the  same  dimen- 
sions', or  72  feet. 

For  oats,  requiring  upper  doors,  his  requirement  is  eight  nddHional  boards  in 
the  60,000-pound  cars  and  four  in  the  80,000-pound  car,  or  32  and  16  feet,  respectively, 
for  his  5-foot  opening;  an  average  of  24  feet  or  12  feet  per  upper  door. 

For  the  6-foot  opening,  with  the  same  number  of  piece's,  his  measurements  are 
38  and  19  feet;  average  29  feet,  or,  say,  15  feet  per  upper  door. 

As  to  the  price,  Mr.  Acheson  figures  on  $50  per  M  feet  n noted  him  for  British 
Columbia  lumber,  retail,  in  Carberry.    Mr.  Mandefs  filed  a  letter  from  a  Winnipeg 

1702—2 


12S 


firm,  dated  December  2,  1919,  quoting  $52  M,  retail,  for  No.  1  common  dimension, 
and  saying  the  1920  spring  price  would  probably  be  about  $60.  Mr.  Campbell  based 
his  evidence  on  $65;  his  application  dated  October  10  mentioned,  as  quoted  him  in 
Winnipeg,  $60  for  No.  3  common  boards.  The  United  Grain  Growers'  letter  of  Feb- 
ruary 9  mentions  $60  as  a  conservative  estimate  for  the  kind  used  in  the  "  manu- 
facture "  of  car  doors,  and  they  base  their  proposed  allowance  on  $55  as  an  average 
price. 

The  present  allowances  apply  to  both  the  60,0i00  and  80i,000  pound  cars,  and  to 
both  widths  of  door.  Instead;  how^ever,  of  the  flat  allowance,  I  consider  it  fairer  to 
the  company  whose  cars  have  practi-cally  all  the  5-foot  opening  that  a  difference 
should  be  made  between  the  two  widths;  but  for  the  sake  of  simplicity  I  would  aver- 
age the  quantities  required  for  the  (?ars  of  the  two  capacities ;  and  taking  Mr.  Ache- 
son's  measurements  this  suggestion  would  result  as  follows: — • 


60.000-lb.  cars  with  5-ft.  doers — 2  lowers   72  feet. 

80,000      "           "           "                   "    88  " 

Average.  ^   SO 

or   40  "  per  door. 

60.000      "           "           "            2  uppers   32 

80,000      "            "           "                   "    16  " 

Average   24  " 

or   12  "  per  door. 

60,000      "           "    6-ft.  doors— 2  lowers   84  " 

80,000      "           "           "                   "        ..    .:   103  " 

Average   94 

or.  {   47  "  per  door. 

60,000      "           "           "            2  uppers   38 

80.000      "           "           "                   "    19  " 

Average   29  " 

or                                                      .  15  per  door. 


The  following  is  a  comparison  of  these  average  measurements  at  $55  M  and  $60 
M,  compared  with  the  present  allowances : — 


Present.  At  $55  M.  At  $60  M. 

5-  ft.  door — lower   $1  50  each.  $2  20  each.  $2  40  each. 

upper                                                0  75     "  0  66     "  0  72  " 

per  car                                           4  50  5  72  6  24 

6-  ft.  door— lower                                                 1  50     "  2  58     "  2  82  " 

upper                                                0  75     "  0  83     "  0  90  " 

per  car                                           4  50  6  82  7  44 


Having  regard  to  the  variations  in  prices  quoted  and  their  upward  tendency,  I 
would  suggest  the  following  allowances: — 

5-  ft.  door:   lower,  $2  25;  upper,  75  cents;  full  set,  $6  00. 

6-  ft.  •  "  "         2  60       "      90      "  "  7  00. 

This  recommendation  is  based  on  the  Winnipeg  evidence:  but  similar  applica- 
tions were  submitted  by  Stringer  &  Co.,  of  Chatham,  and  Elliott  &  Co.,  of  Kidgetown, 
Ont.,  and  were  subsequently  brought  to  a  hearing  at  Ottawa.  Applicants  were  not 
represented  and  the  railway  representatives  were  unable  to  furnish  definite  price 
statistic.^. 

Although  the  original  allowances  were  increased  in  the  West  to  the  amounts  set 
out  at  the  beginning  of  this  report,  the  eastern  allowance  was  not  changed,  still  being 
50  cents  per  door,  whether  upper  or  lower. 

Elliott  &  Co.  (file  4106.25)  claim  that  even  $1  per  door  ($4  per  car")  is  less  than 
half  cost.  Stringer  «^  Co,  (file  4106.27)  allege  actual  disbursements  of  $4  per  car, 
and  for  the  la  rarer  doors  $4.50  per  car.  Tt  is  doubtful  whether  lumber  can  be  had  at 
an  eastern  mill  for  less  than  $55  or  $60  M;  but  the  hauls  from  the  mills  are  shorter 
and  the  freight  rates,  therefore,  lower  than  in  the  West,  and  the  Board  recognized 
the  advisability  of  a  difference  in  the  first  instance. 

Prior  to  the  amendment  of  ^farch  22,  1917,  the  western  allowances  were  $1  for 
tlio  lower  and  50  cents  for  the  upper;  in  other  words,  the  eastern  worked  out;  (I  do 


129 


not  say  premeditatedly)  the  same  as  the  western  for  the  upper  and  50  per  cent  less, 
for  the  lower.  On  the  same  basis,  as  applied  to  the  amounts  recommended  for  the 
West,  the  result  would  be  for  the  5-foot  opening,  $1.12 J  per  lower  and  75  cents  ptr 
upper  door,  or  $3.75  per  car;  for  the  6-foot  width,  $1.30  per  lower  and  90  cents  per 
upper,  or  $4.40  per  car. 

By  making  a  little  change  in  these  figures  agreement  may  be  had  wifh  those  of 
both  complainants,  and  reasonably  so,  I  think,  having  regard  to  their  costs  and  to  the 
allowances  recommended  for  the  West.    I  therefore  propose  the  following : — 

5-  ft.  door:   lower,  $1  25;  upper,  75  cents;  full  set,  $4  00. 

6-  ft.     "  "         1  35  90      "  "  4  50. 

Respectfully  recommended. 
Ottawa,  April  10,  1920. 
T.D.  346. 

Since  making  the  above  report  I  have  obtained  the  grain  load  limits  of  the  Cana- 
dian Pacific  Railway  grain  cars,  and  bearing  in  mind  that  oats  may  be  loaded  to  the 
full  visible  capacity  of  the  car,  Mr.  Acheson's  figures  appear  to  me  to  be  verified,  as 
follows : — 

(a)  80,000-pound  cars:  The  Canadian  Pacific  Railway  have  between  950 
and  960  with  6-foot  3-inch  wheat  load  line;  but  Mr.  Acheson  figures  on  the  ^ 
height  of  the  great  majority,  which  is  6  feet  4 J  inches.    This  equals  76^  inches, 
which  he  calls  77  inches,  requiring  ten  8-inch  boards,  thus  leaving  the  3-iich 
free-board  I  have  mentioned. 
—  The  highest  door  is  7  feet  9  inches  (Canadian  Xorthern  Railway),  or  93 

inches,  requiring  two  extra  boards  (16-inch)  for  the  upper  open  space  of  ]3 
inches;  or  four  pieces  for  the  two  upper  doors,  as  stated. 

(h)  60,000-pound  cars:  The  standard  36-foot  car  of  this  capacity  has  a 
wheat  load  line  of  4  feet  6  inches;  in  the  shorter  34-foot  4-inch  or  34-foot 
5-inch  cars  the  line  is  at  4  feet  10  inches.  The  latter  gives  Mr.  A-cheson's  figures 
of  eight  pieces,  or  64  inches,  leaving  a  free-board  of  6  inches. 

The  7-foot  9-inch  door  therefore  requires  four  more  pieces  8-inch  wide  to 
fill  the  upper  opening  of  29  inches. 

By  allowing  in  each  case  for  the  largest  lower  door,  Mr.  Achesoi),  necessarily 
reduce^  the  allowances  for  the  uppers  below  what  they  would  be  if  the  smallest  lowers 
were  made  the  basis. 

Ottawa,  April  14,  1920. 
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GENERAL  ORDER  No.  294. 

In  the  matter  of  the  complaints  of  D.  Camphell,  Wiimipeg;  the  United  Grain  Growers, 
.  Limited,  Calgary;  J.  B.  Stringer  &  Company,  Chatham;  and  Ellhtt  &  Com- 
pany, Ridgetown,  against  the  allowances  provided  hy  the  General  Order  of  the 
Board  No.  50,  dated  Decemher  10,  1909,  as  amended  hy  General  Order  No.  18J^, 
dated  March  22,  1917,  to  shippers  who  are  compelled  to  furnish  temporary  doors 
to  cars  loaded  with  grain. 

File  No.  4106. 

FRroAY,  the  30th  day  of  April,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLeax,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  complaints  at  the  sittings  of  the  Board  held  in  Winnipeg, 
November  15,  1919,  and  in  Ottawa,  December  18,  1919,  in  the  presence  of  D.  Campbell, 
eounsel  for  and  representatives  of  the  Canadian  Pacific,  Grand  Trunk,  and  Grand 
Trunk  Pacific  Railway  Companies,  the  Canadian  National  Railways,  the  Michigan 
Central  Railroad  Company,  and  the  Montreal  Board  of  Trade,  and  what  was  alleged; 
and  upon  reading  the  submissions  filed,  and  the  report  and  recommendation  of  the 
Chief  Traffic  Officer  of  the  Board,— 

It  is  ordered  as  follows : — 

1.  That  the  said  General  Order  No.  50,  as  amended  by  General  Order  No.  184, 
requiring  that  where  shippers  upon  all  or  any  railways  subject  to  the  jurisdiction  of 
the  parliament  of  Canada  are  compelled  to  furnish  car  doors  to  enable  cars  to  be  us^d 
for  traffic,  allowance  therefor  to  such  shippers  be  made  upon  the  following  basis : — 


(a)  At  and  west  of  Port  Arthur,  lower  doors,  each   $150 

upper  doors,  each   0  75 

(b)  East  of  Port  Arthur,  lower  doors,  each   0  50 

upper  doors,  each   0  50 

be,  and  it  is  hereby,  amended  to  provide  that  the  said  allowances  for  doors  so  fur- 
nished to  enable  cars  to  be  used  for  grain,  be  increased'  as  follows,  namely: — 

(a)  At  and  west  of  Port  Arthur — 

For  doorways,  5  feet  wide:   lower  doors,  each   $2  25 

upper  doors,  each   0  75 

For  doorways,  6  feet  wide:   lower  doors,  each   2  60 

upper  doors,  each   0  90 

(b)  East  of  Port  Arthur — 

For  doorways,  5  feet  wide:   lower  doors,  each   $1  25 

upper  doors,  each   0  75 

For  doorways,  6  feet  wide:   lower  doors,  each   1  35 

upper  doors,  each..   0  90 


F.  B.  CARVELL, 

Chief  Commissioner. 
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Complaint  of  John  Stirrett  and  Sons,  of  Fort  Arthur,  Out.,  against  refusal  of  B.  L. 
Morrison  to  allow  them  to  use  his  spur  line  ( which  is  not  now  in  use  by  the 
owner)  for  loading  lumber  at  mileage  30,  Canadian  National  Railways. 

File  26825.39. 

JUDGMENT. 

Commissioner  Boyce: 

The  applicants,  Messrs.  John  Stirrett  &  Sons,  Port  Arthur,  Ont.,  ask  the  Board 
to  assist  them  to  obtain  from  Mr.  B.  L.  Morrison  the  use  of  the  spur  of  the  latter 
connecting  with  the  tracks  of  the  Canadian  National  Railway.  The  application 
invokes  any  jurisdiction  the  Board  may  have  to  compel  by  its  order  what  Mr.  Mor- 
rison refuses  to  do  upon  the  applicants'  request. 

It  is  admitted  by  the  applicants  that  Morrison  constructed  this  spur  for  his  own 
convenience,  and  used  it  for  that  purpose  up  till  a  year  or  more  ago,  since  which 
time.it  has  been  idle,  and  the  railway,  when  applied  to,  informs  the  Board  that  the 
spur  was  built  for  Morrison's  use  and  at  his  expense  upon  private  property,  under 
the  usual  form  of  siding  agreement  between  it  and  Morrison,  and  that  the  siding  has 
not  been  approved  by  the  Board  under  the  Railway  Act,  and  has  not,  in  any  sense, 
become  a  part  of  the  railway. 

The  agi'eement  under  which  the  siding  was  constructed  and  operated  was  not 
sanctioned  or  approved  by  the  Board.  It  does  not,  therefore,  come  under  the  pro- 
visions of  section  181'-4,  nor  of  section  185. 

The  situation  involved  is  very  similar  to  that  in  question  in  Blackwood  v.  C.N.R. 
et  al,  12  C.R.C.,  at  p.  40;  and,  in  appeal,  44  S.C.R.  92;  12  C.R.C.  45;  although  in 
the  Blackwood  case  it  was  alleged  that  the  owner  of  the  spur  had  consented,  in 
writing,  in  such  a  way  as,  in  the  opinion  of  the  Board  in  giving  judgment,  to  justify 
the  making  of  an  order.  Upon  appeal  to  the  Supreme  Court,  the  Board's  order  was 
held  to  be  without  jurisdiction,  the  unanimous  opinion  of  the  judges  in  appeal  being, 
that  as  the  spur  in  question  was  the  private  property  of  the  appellants,  used  only  in 
connection  with  the  business  of  such  owner,  this  Board  had  no  power  (except  on 
expropriation  or  the  consent  of  the  owner)  to  order  that  such  a  privately-owned  spur 
should  be  also  used  and  operated  as  a  branch  of  the  railway. 

See  also — 

Clover  Bar  Coal  Co.  vs.  Humberstone,  G.T.P.R.  et  al,  13  C.R.C.  162;  45  Can. 

S.C.R.  345. 
Boland  vs.  G.T.R.  18  C.R.C.  60. 

'Beverley  Coal  Mines  and  Humberstone  Coal  Co.  vs.   G.T.P.R.  Co.,  23 
C.R.C.  64. 

It  is  true  that  since  these  decisions  section  186  of  the  Railway  Act,  1919,  became 
law.   It  is  a  new  enactment  and  reads  as  follows : — 

"  Notwithstanding  anything '  done  under  the  last  preceding  section  and 
notwithstanding  any  agreement  made  thereunder  or  otherwise  the  Board  may,  on 
application,  permit  any  owner  of  another  industry  or  business  or  any  person 
intending  to  establish  another  industry  or  business,  within  six  miles  of  the 
railway,  to  have  traffic  carried  over  any. spur  or  branch  line,  or  any  part  thereof, 
constructed  pursuant  to  the  said  section  or  to  have  such  spur  or  branch  line 
extended :  Provided  that  any  terms  and  conditions  which  the  Board  thinks 
just  and  reasonable  shall  always  be  imposed,  and  regard  shall  always  be  had 
to  the  convenience  of  the  owner  or  person  having  senior  rights  in  such  spur 
or  branch  line." 

This  section  refers  only  to  any  spur  or  branch  line,  "  or  any  part  thereof,  con- 
structed pursuant. to  the  said  section"  (section  1&5).  In  the  case  under  considera- 
tion it  is  quite  clear  that  the  spur  was  privately  built  and  owned  and  that  neither 
section  18'5  nor  the  sections  preceding  it  could  apply  to  or  affect  such  a  spur  or  siding. 
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I  am  of  opinion  that  nothing  in  the  new  section  (186)  confers  upon  this  Board, 
as  regards  the  particular  case  submitted,  a  jurisdiction  to  interfere,  which  the 
decisions  I  have  quoted  conclusively  show  the  Board  did  not  possess  theretofore. 

There  is,  therefore,  no  claim  in  respect  of  which  the  Board  has  jurisdiction  to 
grant  the  relief  sought. 

Ottawa,  April  27,  1020. 

The  Assistant  Chief  Commissioner  and  Commissioner  Goodeve  concurred. 


Application  for  an  informal  opinion  of  the  Board  in  the  matter  of  the  right  of  the 
railway  company  to  collect  demurrage  or  storage  under  circumstances  where 
cars  are  delayed  hy  customs  and  the  testing  or  inspection  of  the  goods  in  the  car. 

Complaint  of  the  Canada  Seed  Company,  Toronto,  Ont.,  per  Department  of  Agricul- 
ture {Seed  Commissioner)  re  M.  C.  R. 

File  1700.220.1 

JUDGMENT. 

Commissioner  Gtoodeve: 

There  are  two  applications  upon  this  file,  in  both  of  which  the  same  principle  is 
involved.  The  first  is  an  application  from  Mr.  W.  J.  Collins,  Manager  of  the  Canadian 
Car  Demurrage  Bureau,  in  connection  with  a  carload  of  lima  beans,  apparently  Asiatic, 
consigned  to  Montreal  from  60th  street,  New  York,  ex  s.s.  Port  Albany  from  London, 
and  which  arrived  in  Montreal  on  February  9,  and  was  released  by  the  Appraiser  on 
February  19,  1920. 

The  application  is  for  an  informal  ruling  of  this  Board  in  the  matter  of  the  right 
of  the  railway  company  to  collect  demurrage  or  storage  under  the  circumstances  where 
cars  are  delayed  by  customs  and  the  testing  or  inspection  of  the  goods  in  thie  car. 

Ten  dollars  ($10)  demurrage  was  assessed  on  this  car  which  the  consignee,  the 
Universal  Importing  Company,  refused  to  pay  on  the  ground  that  the  Department  of 
Customs  would  not  allow  them  to  take  delivery  of  the  car  until  the  beans  were  tested 
by  the  chief  analyst  at  Ottawa.  The  superintendent  of  the  Car  Service  Bureau,  Mr. 
F.  Price,  wrote  Mr.  Costigan,  Customs  Department,  Inland  Revenue,  Montreal,  P.Q., 
under  date  of  April  5,  as  follows: — 

"  We  respectfully  refer  you  to  the  inclosed  papers  covering  delay  to  car 
43909  at  Montreal  between  February  9  and  16,  1920.  This  car  arrived 
Montreal  February  9,  and  it  is  claimed  by  the  consignee  that  the  Customs 
Department  would  not  allow  them  to  take  delivery  of  the  car  until  the  ship- 
ment, which  consisted  of  beans,  had  been  tested  by  the  chief  analyst  at  Ottawa. 
Note  letter  from  appraiser,  Mr.  O'Shea,  and  kindly  advise  exact  date  this  ship- 
ment was  released  by  the  Customs  Department." 

To  which  Mr.  Costigan  replied,  under  date  of  April  6 : — 

"  In  re  car  43909 :  I  would  beg  to  advise  you  that  said  car  was  released  on 
report  of  analysis  under  date  of  February  19,  1920." 

This  inspection  was  in  compliance  with  a  circular  issued  by  the  Department  of 
Customs,  dated  at  Ottawa,  January  28,  1920,  instructing  all  collectors  of  customs  to 
withhold  delivery  of  East  Indian,  or  Oriental  beans,  or  beans  of  Asiatic  or  East  India 
origin,  pending  a  receipt  of  a  report  from  the  authorities  of  the  Department  of  Health. 

The  second  application  is  the  complaint  of  the  Canada  Seed  Company,  Toronto, 
Out.,  per  Department  of  Agriculture,  Canada  (Seed  Commissioner),  in  connection 
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with  a  carload  of  clover  seed  consigned  to  the  Canada  Seed  Company,  Brantford,  and 
held  for  inspection  under  the  seed  importation  regulations  of  the  Department  of 
Agriculture.  These  regulations  were  contained  in  a  circular  issued  to  the  collectors 
of  customs  throughout  Canada,  under  date  of  October  26,  1918,  Customs  file  94351- 
No.  2550  B.  This  car  No.  11840,  was  'held  in  bond  from  September  17  to  September 
29;  1919,  at  Brantford,  Ont.,  and  $30  demurrage  charges  assessed  against  it. 

''The  following  letter  from  the  collector  at  Brantford  to  the  agent  of  the  Grand 
Trunk  Railway  makes  clear  the  situation: — 

"  Dear  Sir— Re  your  file  L-2849,  March  30,  1920.    Entry  No.  5229. 
"  I  have  yours  dated  as  above  re  car  D.S.A.  11840  for  Canada  Seed  Com- 
pany. 

"  These  papers  for  this  car  arrived  in  Brantford  from  Toronto,  September 
19,  1919,  sworn  to  at  Toronto  September  18,  1919.  Samples  drawn  according 
to  the  customs  regulations  sent  to  Department  of  Agriculture  to  test  as  to 
purity.  Instructions  received  from  them  dated  September  27,  1919,  received 
here  September  29,  to  release  shipment  as  O.  K.  and  papers  sent  same  date  to 
G.  T.  R.  to  release  car. 

"  Yours  truly, 

"  JNO.  W.  SPENCE, 

''Collector." 

It  is  quite  clear  from  the  written  statements  of  Mr.  J.  T.  Costigan,  General 
Inspector,  and  Mr.  J.  W.  Spence,  Collector,  that  in  both  these  cases  the  delay  was  due 
to  Government  regulations.  These  regulations  are  general  in  their  application;  and 
the  delay  to  the  two  cars  under  consideration  was  not  due  to  any  inherent  cause  in 
these  two  particular  consignments. 

I  am,  therefore,  of  the  opinion  that  under  rule  8  of  the  Canadian  Car  Demurrage 
Kules,  which  is  as  follows : — 

"  CUSTOMS  OR  INSPECTION  DELAYS." 

Demurrage  shall  not  be  collected  from  the  consignee  for  any  del^iys  for 
which  Government    ....    officials  may  be  responsible." 

the  railway  company  is  not  entitled  to  collect  demurrage. 

Ottaava,  April  28,  1920. 


MEMORANDUM  IN  CONCURRENCE. 

McLean,  Assistant  Chief  Co:srMissioNER : 

Rule  8  of  the  Demurrage  Rules,  which  is  headed  "  Customs  or  Inspection  Delays," 
as  it  stands  is  ambiguous.  It  is  open  to  two  constructions:  (1)  that  the  exemption 
from  demurrage  "  for  which  Government  ....  officials  may  be  responsible,"  is 
an  exemption  arising  out  of  neglect  on  the  part  of  said  officials;  (2)  that  the  exemption 
may  arise  where  there  is  a  delay  from  general  governmental  regulations,  under  which 
the  Government  officials  are  working. 

The  position  taken  by  the  Canadian  Car  Demurrage  Bureau  is  that  the  exemption 
applies  only  where  the  delay  is  attributable  to  an  act  or  neglect  of  customs  officials. 

It  may  be  that  the  rule  is  not  clear  in  wording  in  regard  to  its  intent.  It  is, 
however,  an  established  rule  of  construction  in  regard  to  tariffs,  classifications,  etc.. 
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that  where  the  rule  or  item  is  ambiguous,  the  rule  or  item  is  to  be  construed  strictly 
against  the  railway. 

Looking  at  the  matter  from  this  standpoint,  I  agree  in  the  finding  of  Commis- 
sioner Goodeve. 

April  29,  1930. 


Application  of  the  Canadian  Pacific  Railway  Com  puny  for  an  order  din^ecting  tlmt  trie 
protedtion  previously  furnished  at  Hunter  street,  Peterborough,  Out.,  he  con- 
tinued at  Simcoe  street  until  the  bridge  at  Hunter  street  is  completed;  the 
expense  to  he  home  hy  either  the  city  of  Peterhofough  or  the  Quaher  Oats 
Company. 

File  22753-4. 

Heard  at  Peterborough,  Ont.,  April  15,  1920. 

J.  D.  Spence  appeared  for  the  Canadian  Pacific  Railway,  C.  R.  Widdifield  for 
the  city  of  Peterborough,  F.  D.  Kerr  for  the  Quaker  Oats  Company. 

JUDGMENT. 

Commissioner  Goode\'e: 

This  is  an  application  of  the  Canadian  Pacific  Railway  Company  for  temporary 
protection  at  Simcoe  street  of  its  spurs  leading  into  the  Quaker  Oats  Company's 
property ;  the  expense  of  such  protection  to  be  borne  either  by  the  city  of  Peterborough 
or  the  Quaker  Oats  Company.  The  circumstances  which  led  up  to  this  application 
are  as  follows : — 

For  many  years  there  has  been  a  number  of  industrial  spurs  leading  into  the 
Quaker  Oats  Company^s  property  from  the  Canadian  Pacific  Railway,  and  crossing 
Hunter  street  at  grade.  Under  an  order  of  this  Board,  No.  109&9,  of  June  25,  1910, 
these  crossings  have  been  protected  by  watchmen  at  the  expense  of  the  Quaker  Oats 
Company.  At  this  point,  and  connecting  with  Hunter  street,  there  has  been  for  at 
least  thirty  years  or  more,  a  bridge  crossing  Qtonabee  river,  connecting  that  portion 
of  the  city  of  Peterborough  which  was  formerly  the  village  of  Ashburnham,  with  the 
central  portion  of  the  city,  and  was  the  only  means  of  access  for  a  considerable  por- 
tion of  the  population.  The  bridge  having  outlived  its  usefulness,  it  was  decided  by  the 
city  to  construct  a  new  high  level  bridge  to  take  the  place  of  the  former  one  which 
was  at  grade.  There  were  certain  agreements  entered  into  between  the  Quaker  Oats 
Company  and  the  city  of  Peterborough  in  connection  with  the  construction  of  this  new 
bridge,  and  it  was  stated  in  evidence  that  the  building  of  this  bridge  was  one  of  the 
conditions  upon  which  the  Quaker  Oats  Company  agreed  to  reconstruct  its  plant, 
which  had  been  burned  down,  and  continue  business  in  the  city  of  Peterborough.  I 
do  not  think,  however,  that  these  agreements  affect  the  principle  involved. 

It  was  necessary,  for  the  accommodation  of  the  citizens  of  Peterborough,  that  a 
temporary  bridge  be  constructed  to  accommodate  the  trafiic  across  the  river  during 
the  construction  of  the  new  bridge;  and  it  was  decided  that  this  temporary  bridge 
should  divert  the  traffic  to  Simcoe  street  on  the  west  side  of  the  river,  and  which  is 
the  first  street  south  of  Hunter  street. 

Originally,  Simcoe  street  only  extended  easterly  to  a  government  road  reservation 
running  parallel  with  the  river  Otonabee,  the  Canadian  Pacific  Railway  owning  the 
land  east  of  the  government  road  reservation  on  which  its  tracks  were  con«tvucted 
at  that  point.  Afterwards,  an  agreement  was  entered  into  between  the  city  of  Peter- 
borough and  the  Canadian  Pacific  Railway  Company,  extending  Simcoe  street  over 
the  tracl<s  of  the  company  at  this  point. 
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Clause  2  of  the  order  above  referred  to  sets  out — 

That  when  Simcoe  street  is  opened  east  across  the  property  of  the  appli- 
cant company  any  movable  rails,  frogs,  or  other  obstructions  be  removed  by  the 
applicant  company,  at  its  own  expense  off  the  street;  and  that  thereafter  no 
movable  rails,  frogs  or  other  obstructions  be  placed  on  Simcoe  street  as 
extended." 

Clause  6 — 

"  That  cars  be  not  allowed  to  remain  on  the  spur  or  siding  where  it  crosses 
the  street,  nor  shall  it  be  used  except  for  the  business  of  the  Quaker  Oats  Com- 
pany or  its  successors." 

No  other  protection  w^as  provided'  for  at  this  point,  as  apparently  the  object  of 
the  city  in  entering  into  this  agreement  with  the  railway  company,  for  the  extension 
of  Simcoe  street  over  its  tracks,  was  to  get  access  to  a  strip  of  reclaimed  land  paral- 
leling the  river,  which  it  was  intended  at  some  future  time  to  use  for  park  purposes. 

The  statement  of  Mr.  Widdifield,  solicitor  for  the  city  of  Peterborough,  "  that 
practically  the  only  traffic  at  this  point  was  that  of  scavenger  vehicles,  and  other 
employees  of  the  city,"  was  not  denied. 

The  result  of  this  temporary  diversion  has  been  to  throw  all  the  traffic,  which 
formerly  crossed  Hunter  street  at  this  point,  over  the  Simcoe  street  crossing,  and  it 
was  in  order  to  protect  this  traffic  that  the  application  of  the  railway  company  was 
made. 

The  Quaker  Oats  Company  asked  to  be  relieved  of  any  cost  in  the  protection  of 
Simcoe  street,  on  the  ground  that  notwithstanding  the  diversion  of  the  general  traffic 
to  this  point,  it  was  still  necessary  for  it  to  continue  to  employ  watchmen  at  Hunter 
street,  owing  to  the  fact  that  all  its  em-ployees,  after  reaching  Simcoe  street,  were 
obliged  to  walk  down  that  portion  of  the  land  occupied  by  these  spurs,  crossing  the 
same  at  Hunter  street,  in  order  to  obtain  access  to  the  mill  and  warehouses;  that  they 
employed  something  over  five  hundred  persons  who  had  to  obtain  ingress  and  egress 
three  times  a  day,  in  addition  to  which  there  were  a  large  number  of  farmers  and 
others  doing  business  with  their  company  who  had  to  use  the  same  means  of  access. 

Mr. 'Widdifield.  on  behalf  of  the  city,  argued  that  if  the  Quaker  Oats  Company 
found  it  necessary  to  continue  watchmen  at  Hunter  street,  in  order  to  protect  its  own 
employees  and  those  doing'business  with  it,  that  that  was  a  matter  of  its  own  concern, 
and  to  which  the  city  should  not  be  asked  to  contribute.  Mr.  Kerr,  who  appeared  for 
the  Quaker  Oats  Company,  contended  that  although  they  were  employees  of  that  com- 
pany, they  were,  nevertheless,  citizens  of  Peterborough,  and  as  such  had  a  right  to 
claim  protection,  and  the  responsibility  for  such  protection  must  rest  upon  the  muni- 
cipality. 

Evid.  Vol.  327,  p.  2580:— 

"  Mr.  Widdifield  :  The  distance  between  Simcoe  street  and  Hunter  street 
is  not  very  great-;  it  is  a  very  short  block;  and  if  the  Quaker  Oats  deem  it  neces- 
sary to  continue  the  protection  of  Hunter  street,  entirely  for  their  own  cus- 
tomers and  for  their  own  workmen  and  on  their  own  property  practically  then 
the  city  of  Peterborough  should  not  be  saddled  with  that  expense  which  was 
borne  by  the  Quaker  Oats  Company. 

The  Quaker  Oats  Company  maintain  that  they  will  have  to  have  an 
additional  set  of  watchmen.  I  maintain  that  that  expense  is  practically  nothing' 
compared  to  what  the  city  would  have  to  do  if  they  were  responsible  for  the 
Simcoe  street  crossing,  because  they  would  be  responsible  I  submit  not  only  at 
Simcoe  street  proper  but  also  between  Simcoe  street  and  Hunter  street,  which 
is  practically  the  Quaker  Oats  duty  now.    I  submit  that  under  the  situation,  as 
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it  is  now,  the  Quaker  Oats  people  should  not  only  continue  their  protection  at 
Hunter  street,  if  they  consider  it  necessarj',  hut  also  should  give  us  the  same 
protection  at  Simcoe  street. 

"  Commissioner  Boyce  :  ....  Tf  in  consequence  of  any  public  work, 
no  matter  how  it  originates  or  who  is  responsible  for  it,  there  is  a  large  amount 
of  traffic  thrown  on  one  street,  you  cannot  get  rid  of  your  obligation  to  protect 
that  traffic  by  reason  merely  of  the  fact  that  there  is  a  private  arrangement 
with  regard  to  the  protection  of  it  at  the  point  where  it  is  obstructed. 

"  Mr.  WiDDiFiELD :  I  submit  that  would  be  correct  if  we  did  not  have  this 
agreement  with  the  Quaker  Oats,  which  shows  that  this  spur  was  put  there  for 
their  exclusive  benefit,  and  in  view  of  their  argument  that  it  is  necessary  to 
continue  the  protection  at  Hunter  street  for  the  benefit  of  their  own  business. 

'*  Com:\[issioxer  Boyce:    The  bridge  at  Hunter  street  is  a  city  bridge? 

"  Mr.  WiDDiFiELD :  Yes,  it  is  built  by  the  city. 

"Commissioner  Boyce:  And  the  diversion  of  the  traffic  caused  by  the 
obstruction  of  Hunter  street  is  the  ordinary  result  of  the  construction  of  that 
bridge. 

^'  Mr.  AViddifield  :  Absolutely,  except  that  we  built  it  under  an  agreement 
with  the  Quaker  Oats  because  they  practically  told  us  they  would  not  rebuild 
their  plant  if  we  did  not. 

"Commissioner  Boyce:  Why  should  the  Quaker  Oats  people  be  subjected 
to  a  double  charge  of  protecting  two  streets  when  they  are  only  under  obliga- 
tion to  protect  one? 

"  Mr.  WiDDiFiELD :  Because  the  Quaker  Oats  people  are  interested  more 
than  any  other  individual,  because  of  the  arrangement  made  with  them. 

"  Commissioner  Boyce  :  You  admit  that  it  benefits  the  city  at  large,  the 
substantial  bridge  which  is  being  built  now? 

Mr.  WiDDiFiELD :    I  think  that  is  not  disputed." 

In  my  opinion,  these  quotations  cover  the  whole''  question  at  issue  between  the 
Quaker  Oats  Company  and  the  city  of  Peterborough,  because  it  was  admitted  by  the 
representatives  of  both  the  city  and  the  Quaker  Oats  Company  that  the  Canadian 
Pacific  Kail  way,  should  not  be  asked  to  contribute  to  the  cost  of  protection. 

In  order  that  we  may  understand  more  clearly  the  position,  I  would  like  to  refer 
a  little  more  in  detail  to  Order  No.  10989,  issued  June  25,  1910,  because  in  my  opinion 
the  whole  question  at  issue  must  be  settled  having  regard  to  the  terms  contained  in 
the  by-laws  of  the  municipality  covering  the  agreements  made  with  the  Quaker  Oats 
Company,  and  made  a  condition  of  the  order,  and  such  other  conditions  as  are  specifi- 
cally set  out  in  the  different  clauses  of  said  order.  I  would  quote  the  following  from 
the  recital  portion  of  the  order: —  < 

"  Upon  the  report  of  an  Engineer  of  the  Board  approving  of  the  said  plan, 
profile,  and  book  of  reference,  the  consent  of  the  corporation  of  the  city  of 
Peterborough  by  by-laws  Nos.  95G,  977,  and  1176,  dated  respectively  October 
21,  1901,  May  20,  1902,  and  September  25,  1905,  and  by  resolution  dated 
April  16,  1910,  certified  copies  of  which  are  on  file  with  the  Board  under  file 
No.  14550  .... 

"  It  is  ordcrnd:  That,  subject  to  the  terms  and  conditions  set  forth  in  the 
said  hij-laws  and  resolution,  and  the  conditions  hereinafter  recited,  the  appli- 
cant company  be,  and  it  is  hereby,  authorized  to  construct,  maintain  and  oper- 
ate the  said  spurs  for  the  Quaker  Oats  Company  at  Peterborough,  Ont.    .    .  ." 

Clause  4,  of  By-law  950,  referred  to  in  said  recital,  is  as  follows: — 

"  That  in  each  case  from  the  increase  of  railway  traffic  on  such  sidings  or 
of  the  ordinary  >treet  traffic  on  Hunter  street  it  shall  at  any  time  be  deemed 
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necessary  and  the  town  engineer  shall  so  certify,  to  have  protection  by  railway 
gates  or  otherwise  the  same  shall  be  provided  and  maintained  with  the  necessary 
watchman  therefor  by  the  said  company  without  exx)ense  to  the  corporation  of 
the  town  of  Peterborough." 

It  was  under  this  clause  that  the  protection  at  Hunter  street  has  always  been  main- 
tained and  paid  for  by  the  Quaker  Oats  Company. 

Now,  while  I  agree  with  the  principle  laid  down  by  Commissioner  Boyce  as  above 
quoted,  with  regard  to  the  obligation  of  a  municipality  to'  protect  its  citizens,  I  am 
of  the  opinion  that  that  obligation  has  been  fulfilled  by  the  agreement  made  with  the 
Quaker  Oats  Company  by  the  municipality,  wherein  the  former  undertook  to  pay  for 
the  cost  of  all  protection  that  was  necessary  due  to  the  construction  of  these  tracks 
across  the  highway. 

It  must  be  borne  in  mind  that  these  are  private  tracks  for  the  use  of  the  Quaker 
Oats  Company  only,  and  are  not  used  by  any  other  persons,  or  for  any  other  purpose 
except  for  the  business  of  that  company;  that  temporarily  diverting  the  traffic  to 
Simcoe  street  no  new  danger  to  the  public  had  been  created  other  than  that  caused 
by  the  traffic  on  these  tracks  for  the  purposes  of  this  company  only;  that  is  to  say, 
that  the  mere  building  of  the  temporary  bridge,  and  the  diversion  of  the  traffic  was  not 
in  itself  a  danger  to  the  public,  and  if  these  tracks  had  not  been  there  no  protection 
would  have  been  required. 

It  was  admitted  that  this  diversion  was  of  a  temporary  character,  and  that  there 
was  no  intention  at  the  present  time  to  permanently  extend  Simcoe  street,  and  that 
as  soon  as  the  new  bridge  had  been  completed  the  temporary  bridge  would  be  removed 
and  the  traffic  would  revert  to  the  same  condition  in  which  it  was  before  the  tem- 
porary diversion.  So  that  the  question  of  the  opening  up  of  a  new  highway  for  the 
benefit  of  the  citizens  generally  is  not  involved. 

An  examination  of  the  locus  in  quo  made  by  Commissioner  Boyce  and  myself 
makes  it  clear  that  the  protection  at  this  point  is  really  only  a  temporary  extension 
of  the  protection  required  at  Plunter  street  due  to  the  situation  of  the  tracks  and  the 
necessity  of  crossing  the  same  in  order  to  obtain  access  to  the  Quaker  Oats  Com- 
pany's plant. 

There  is  another  point  to  be  considered  with  regard  to  the  argument  on  behalf 
of  the  Quaker  Oats  Company  that  it  would  be  placing  double  liability  upon  it,  and 
that  is  that  as  soon  as  the  new  bridge  is  completed,  it  being  a  high-level  structure 
under  which  the  tracks  to  the  Quaker  Oats  Company  ^^-ill  pass,  the  Quaker  Oats 
Company  will  be  relieved  of  the  responsibility  and  expense  in  connection  with  the 
maintenance  of  protection  at  Hunter  street.  So  that  looking  at  it  from  the  mere 
matter  of  costs,  the  final  result  will  be  a  substantial  annual  saving  to  the  Quaker  Oats 
Company. 

It  is  estimated  that  from  eight  to  twelve  months  will  elapse  before  the  new  bridge 
is  completed,  and  traffic  allowed  to  resume  its  normal  channel. 

It  was  pointed  out  that  the  switching  on  these  tracks  took  place  during  certain 
hours  in  the  forenoon  and  the  afternoon,  arranged  to  suit  the  convenience  of  the 
Quaker  Oats  people,  and  as  it  was  admitted  that  protection  was  only  required  during 
the  movement  of  cars,  it  was  suggested  that  possibly  an  arrangement  might  be  made 
by  the  company  so  that  all  its  switching  could  be  done  within  a  limited  period  that 
would  only  require  one  watchman  within  an  eight-hour  period,  which  is  the  limit 
fixed  under  railway  regulations. 

The  Quaker  Oats  Company,  however,  pointed  out  that  with  their  large  amount 
of  business  it  was  necessary  to  spread  these  movements  over  different  hours  of  the 
day  in  order  to  prevent  congestion. 

Having  in  view,  therefore,  all  the  circumstances  and  the  fact  that  the  need  for 
protection  is  entirely  due  to  the  private  business  of  the  Quaker  Oats  Company  at 
hours  to  sijit  its  convenience,  and  its  undertaking  as  covered  by  the  by-law,  and  the 
Board's  order  above  referred  to,  I  am  of  the  opinion  that  the  cost  of  protection  neces- 
sary at  this  crossing  should  be  borne  by  the  Quaker  Oats  Company, 
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There  was  one  other  point  raised  at  the  hearing  when  it  was  suggested  that  there 
was  one  track  which  crosses  Simcoe  street  used  by  the  Hydro-Electric  Commission 
for  getting  in  supplies  to  its  gas  plant,  and  it  should  be  made  a  party  to  the  applica- 
tion. It  was  pointed  out  that  they  had  not  been  made  a  party  to  it,  and  no  notice 
had  been  served  upon  them.  In  view  of  that  fact  that  there  is  at  present  an  applica- 
tion pending  before  the  Board  under  file  INo.  22753.9,  for  an  industrial  spur  across 
Simcoe  street  at  grade  for  the  use  of  this  plant,  and  that  there  is  a  letter  on  file  under 
date  of  April  21  consenting  to  the  application  on  condition  that  provision  be  inserted 
in  the  order  that  the  Hydro-Electric  Power  Commission  are  responsible  for  any 
damage  which  may  occur,  and  for  the  cost  of  any  protection  which  may  be  necessary 
either  now  or  in  the  future,  I  do  not  think  this  should  affect  the  present  application. 
May  1,  1920. 

The  Chief  Commissioner  and  the  Assistant  Chief  Commissioner  concurred. 
Commissioner  Boyce: 

Because  Hunter  street  was,  and  is,  by  reason  of  the  bridge  at  its  foot,  crossing 
the  Otonabee  river,  and  now  being  renewed  and  extended  so  as  to  include  and  cover 
the  private  spur  tracks  of  the  Quaker  Oats  Company,  a  thoroughfare  carrying  traffic 
beyond  the  tracks  of  that  company  and  across  the  river ;  and  because  during  the  recon- 
struction of  the  bridge  that  traffic  is  entirely  blocked,  and  is  consequently  diverted  to 
Simcoe  street,  at  the  foot  of  which  a  temporary  bridge  to  accommodate  the  diverted 
traffic  otherwise  passing  along  Hunter  street  has  been  erected  by  the  municipality, 
and  is  now  in  use;  and  because  of  the  by-laws  and  agreement  between  the  city  and 
the  Quaker  Oats  Company  referred  to  in  the  judgment  of  Mr.  Commissioner  Good- 
eve,  I  think  that  the  city  ought  to  be  relieved,  during  construction  of,  and  until  the 
Hunter  Street  bridge  is  completed,  and  is  opened  for  traffic,  of  the  cost  of  protection 
of  the  diverted  traffic  across  the  private  spurs  of  the  company  at  the  foot  of  Simcoe 
street,  and  I  agree  with  the  conclusions  of  Mr.  Commissioner  Goodeve. 

Ottawa,  :\ray  3,  1020. 


ORDER  Xo.  2960S. 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  hereinafter 
called  the  "applicant  company,"  for  an  order  requiring  that  the  protection  pre- 
viously furnished  at  Hunter  street,  Peterhorough,  under  the  order  of  the  Board, 
No.  10989,  dated  Jun^e  25, 1910,  he  dmtwM-ed  at  Smiooe  streef.],  p^e^nding  the  c^om- 
pletion  of  proposed  new  bridge  at  Hunter  street;  the  expense  of  such  protection 
to  he  home  cither  hy  the  city  of  Peterhorough  or  the  Quaker  Oats  Company. 

Eile  No.  22753.4. 

Thursday,  the  6th  day  of  May,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  C'liief  Commissioner. 
S.  J.  ^IcLeax,  A.fsistant  Chief  Commissioner. 
A.  S.  GfK)DK\E,  Commissioner. 
A.  C.  Bovf  E,  K.C.,  Commissioner. 

The  evidence  in  this  application  having  been  heard  at  Petei'borough,  April  15, 
1920,  by  two  Commissioners  aprx>inted  under  section  12  of  the  Railway  Act,  1919,  in 
the  presence  of  counsel  for  the  applicant  company,  the  city  of  Peterborough,  and  the 


139 


Quaker  Oats  Company,  the  said  Commissioners  having  reported  to  the  Board,  and  the 
said  report  having  been  adopted — 

It  is  Ordered:  That,  pending  the  construction  of  the  new  high  level  hridge  at 
Hunter  street,  in  the  city  of  Peterborough,  province  of  Ontario,  the  spurs  of  the 
Canadian  Pacific  Railway  Company  at  Simcoe  street,  leading  to  the  premises  of  the 
Quaker  Oats  Company,  be  protected  by  whatchmen;  the  cost  of  such  protection  to  be 
borne  and  paid  by  the  Quaker  Oats  Company. 

S.  J.  McLEAX, 

Assistant    Chief  Commissioner. 


ORDER  Xo.  29585. 

In  the  matter  of  the  application  of  the  Canadian  Freight  Asso'^^iation,  on  behalf  of 
the  railway  compames  subject  to  the  jurisdiction  of  the  Board  under  section 
322  of  the  Railway  Act,  1919,  for  approval  of  a  proposed  Supplement  No.  13 
to  the  Canadian  Freight  Classification  No.  16,  containing  certain  increased, 
reduced,  and  additional  ratings,  on  file  ivith  the  Board  under  file  No.  19367.100. 

Friday,  the  16th  day  of  April,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Coinmissioner. 
S.  J.  McLeax,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
A.  C.  BoYCE,  K.C.,  C ommissioner. 

Notice  having  been  given  by  the  railway  companies  in  the  Canada  Gazette,  as 
required  by  section  3'22  of  the  Railway  Act,  1919,  and  to  the  mercantile  organizations 
enumerated  in  the  general  order  of  the  Board  No.  271,  dated  September  10,  1919, 
and  the  proposed  supplement  having  been  reviewed  at  a  conference  of  the  represepta- 
tives  of  the  Grand  Trunk,  Canadian  Pacific,  and  Canadian  National  Railways,  the 
Canadian  Manufacturers'  Association,  and  the  Montreal  and  Toronto  Boards  of  Trade, 
the  Board  of  Railway  Commissioners  being  also  represented,  held  at  Montreal  on  the 
19th  day  of  February,  1920,  when  various  objections  filed  with  the  Board  were  con- 
sidered and  the  proposed  changes  and  additions  agreed  to,  modified,  or  eliminated; 
and  upon  the  consideration  of  what  has  been  filed,  and  upon  the  report  and  recom- 
mendation of  the  Chief  Traffic  Officer  of  the  Board, — 

It  is  ordered:  That  the  proposed  Supplement  No.  13  to  the  Canadian  Freight 
Classification  No.  16,  as  finally  revised  and  submitted  for  approval  by  G.  C.  Ransom, 
chairman  of  the  Canadian  Freight  Association,  by  his  letter  dated  April  10,  1920, 
be,  and  it  is  hereby,  ar)proved;  subject  to  the  omission  therefrom  of  the  proposed 
ratings  under  the  general  heading  of  polishing  compounds. 

And  it  is  also  ordered:  That  the  general  order  of  the  Board  No.  190,  dated  May 
25,  191-7,  be,  and  it  is  herby,  rescinded. 

And  it  is  further  ord<3red:  That  the  order  of  the  Board  No.  11866,  dated  October 
4,  1910,  be,  and  it  is  hereby,  amended  in  so  far  as  rule  No,  6  is  concerned,  by  the  addi- 
tion of  the  following: — 

Note. — A  box  or  stock  car  as  referred  to  herein  is  one  whose  dimensions 
do  not  exceed  36  feet  6  inches  in  length  by  8  feet  6  inches  in  width  by  8  feet 
in  height  (inside  measurement),  the  centre  side  doorway  of  which  does  not 
exceed  6  feet  in  width  by  7  feet  6  inches  in  height. 

F.  B.  CARVELL, 
  Chief  Commissioner. 


ORDER  No.  29-565. 

In  the  matter  of  the  application  of  the  Railway  Association  of  Canada,  on  hehalf  of 
raihcay  companies  subject  to  the  jurisdiction  of  the  Board,  for  free  transporta- 
tion under  section  3Jf5  of  the  Bailway  Act,  1919: 

File  No.  496-29. 

Friday,  the  23r(i  day  of  April,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLeax,  Assistant'  Chief  Commissioner. 
A.  C.  B'OYCE,  K.C.,  Commissioner. 

Upon  reading  the  application  and  considering:  what  has"  been  urged  in  support 
thereof — 

It  is  ordered:  That  the  railway  companies  subject  to  the  jurisdiction  of  the 
Board,  be,  and  they  are  hereby,  permitted,  uiltil  further  order,  to  issue  free  trans- 
portation in  the  following  instances,  namely: — 

(a)  Dominion  and  Provincial  Agricultural  Demonstration  Cars  and'  necessary 
attendants. 

{!))  Provincial  Governments'  Fish  Cars  and  necessary  attendants. 

(c)  Canadian  Forestry  Association's  Demonstration  Car  and  necessary  attendants. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


ORDER 'No.' 29564. 

In  the  matter  of  the  application  of  the  Montreal  and  Southern  Counties  Railwai/ 
Company,  hereinafter  called  the  applicant  company,"  for  an  order  permitting 
it  to  file  tariffs  providing  for  an  increase  of  twenty  per  cent  (20  %)  in  its  fares 
now  charged  for  the  carriage  of  passengers. 

File  No.  28439-3. 

Saturday,  the  24th  day  of  April,  A.D.  1920. 

TTon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

lion.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE',  K.C,  Commissioner. 

V\)()j\  hearing  the  application  at  the  sittings  of  the  Board  held  in  Montreal,  March 
0.  1920,  in  the  presence  of  counsel  for  and  representatives  of  the  applicant  company, 
the  South  Shore  Welfare  League,  the  towns  of  St.  Lambert  and  Longueuil,  the  city  of 
Montreal,  and  other  parties  interested,  and  what  was  alleged — 

It  is  ordered:  That  the  applicant  company  be,  and  it  is  hereby,  authorized  to 
imblish  and  file  tariffs  making  an  increase  of  twenty  per  cent  (20  %)  in  its  present 
papsenper  fares;  and  that  the  said  tariffs  may  be  made  effective  within  seven  days 
from  the  date  of  this  order. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


141 

GENERAL  ORDER  Xo.  293. 

In  the  matter  of  ihe  application  of  the  Brotherhood  of  Railroad  Trainmen  for  an 
order  requiring  railway  companies  to  provide  suitable  seating  accommodation  in 
locomotive  cabs  for  front  end  brakenien  on  freight  trains,  who  are  required  to 
ride  the  engine: 

File  Xo.  25279. 

^  Monday,  the  26th  day  of  April,  A.D.  1920. 

Hon.  E.  B.  Carvj:ll,  K.C.,  Chief  Commissioner. 
S.  J.  McLeax,,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
^  A.  C.  BoYCE',  K.C.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  hehalf  of  the  Rail- 
way ^Association  of  Canada;  and  upon  the  report  and  recommendation  of  the 
mechanical  expert  of  the  Board,  concurred  in  by  its  chief  operating  ofHcer, — 

It  is  ordered  as  follows : — 

1.  That  all  locomotives  of  railway  companies  subject  to  the  jurisdiction  of  the 
Board  be  equipped  with  a  seat  for  the  brakemen. 

2.  That  the  seat  provided  be  of  a  comfortable  design,  and  where  practicable 
equipped  with  back  and  window  arm  rest. 

3.  That  such  seating  accommodation  be  provided  by  the  1st  day  of  May,  1921. 

S.  J.  McLEAX, 
Assistant  Chief  Commissioner. 


ORDER  Xo.  29571. 

In  the  matter  of  the  application  of  the  Montreal  and  Southern  Counties  Railway 
Company,  hereinafter  called  the  ''applicant  company,''  for  an  order  permit- 
ting it  to  file  tariffs  providing  for  an  increase  of  tv>nity  per  cent  (20%)  in 
its  fares  now  charged  for  the  carriage  of  passengers : 

File  Xo  28439.3. 

Monday,  the  26th  day  of  April,  A.D.  1920. 

S.  J.  McLeax,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Xaxtel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner.  ^ 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held'  in  Montreal, 
March  9, 1920,  in  the  presence  of  counsel  for  and  representatives  of  the  applicant  com- 
pany, the  South  Shore  Welfare  League,  the  towns  of  St.  Lambert  and  Longueuil,  the 
city  of  Montreal,  and  other  parties  interested,  and  what  was  alleged, — 

It  is  ordered:  1.  That  the  applicant  company  be,  and  it  is  hereby,  authorized  to 
publish  and  file  tariffs  making  an  increase  of  twenty  (20%)  per  cent  in  its  present 
passenger  fares;  the  said  tariffs  to  become  effective  when  the  standard  tariffs  are 
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published  with  a  notice  of  their  approval  in  the  Canada  Gazette,  in  compliance  with 
the  provisions  of  the  Railway  Act,  1919. 

2.  That  the  order  of  the  Board  No.  29564,  dated  April  24,  1920,  made  herein, 
be  rescinded. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


OEDER  NO.  29575. 

In  the  matter  of  the  application  of  tlie  Bed  Deer  Valley  Coal  Operators'  Association, 
hereinafter  called  the  "applicant,"  for  a  reduction  in  the  existing  rates  on  coal 
from  the  mines  in  the  province  of  Alberta  to  destinations  in  Eastern  Saskatche- 
wan and  in  Manitoba. 

File  No.  28678.5 

Monday,  the  26th  day  of  April,  A.B.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean^  Assistant  Chief  Commissioner. 
J.  G.  Rutherford^  C.M.G.,  Commissioner. 

UlX)n  hearing  the  application  at  the  sittings  of  the  Board  held  in  Winnipeg, 
March  3  and  4,  1919,  the  applicant,  the  Canadian  National  Railways,  and  the  Canadian 
Pacific  Railway  Company,  being  represented  at  the  hearing,  and  what  was  alleged;  and 
upon  reading  the  submissions  filed, — 

It  is  ordered:    That  the  application  be,  and  it  is  hereby,  dismissed. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


GENERAL  ORDER  No.  292-A. 

In  the  matter  of  the  applidation  of  the  Quebec  Central  Railwdy  Com-pany  for  the 
approval  of  increases  in  its  Standard  Tariff  of  Maximum  Sleeping  and  Parlour 
Car  Tolls,  and  of  the  General  Order  of  the  Board  No.  292,  dated  April  22,  1920, 
approving  increased  Standard  Tai^iffs  of  Maximum  Sleeping  and  Parlour  Car 
Tolls  of  various  railway  compariies : 

File  No.  9451-21. 

Tuesday,  the  27th  day  of  April,  A.D.  1920. 

S.  T.  McLean',  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE',  K.C.,  Commissioner. 

The  tariff  of  the  Quebec  Central  Railway  Company  showing  increases  in  its 
maximum  sleeping  and  parlour  car  tolls  on  the  same  basis  as  those  approved  under  the 
said  General  Order  No.  20'2  having  been  filed  for  the  approval  of  the  Board, — 

Jt  is  orderrd:  That  the  said  General  Order  No.  292,  dated  April  22,  1920,  be, 
and  it  is  hereby,  amended  by  adding  thereto,  at  the  end  of  the  order,  the  words, 
"  Quebec  Central  Railway,  C.R.C.  No.  S-3." 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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OKDER  NO.  29581. 

In  the  matter  of  the  application  of  the  Express  Traffic  Association  of  Canada,  on  behalf 
of  the  express  companies  subject  to  .the  jurisdiction  of  the  Board,  under  section 
360  of  the  Railway  Act,  1919,  for  approval  of  a  proposed  supplement,  No.  2,  to 
the  Express  Classification  for  Canada,  No.  k,  containing  certain  increased, 
reduced,  and  additional  ratings;  the  said  supplement  having  originally  been 
submitted  for  approval  as  Supplement  "  H"  to  the  Express  Classification  for 
Canada  No.  S. 

File  No.  4397.47 

Tuesday,  the  27th  day  of  April,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  EoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Notice  of  submission  for  the  Board's  approval  having  been  given  by  the  express 
companies  in  The  Canada  Gazette,  as  required  by  sections  321  and  348  of  the  Railway 
Act,  1907,  and  to  the  mercantile  organizations  enumerated  in  the  general  order  of  the 
Board  No.  153,  dated  November  4,  1915;  and  upon  thie  consideration  of  objections 
filed  with  the  Board  to  certain  proposed  increased  ratings  and  charges;  and  upon  the 
report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 

It  is  ordered:  That  the  proposed  Supplement  No.  2  to  the  Express  Classification 
for  Canada  No.  4,  be,  and  it  is  hereby,  approved,  with  the  following  exceptions, 
namely : — 

(1)  Conditions  of  Carriage  No.  3  to  be  struck  out,  having  since  been  included  in 
the  Express  Classification  for  Canada  No.  4,  approved  by  the  order  of  the  Board  No. 
28627,  dated  August  11,  1919. 

(2)  The  items  referring  to  liquids  and  to  scale  "K"  to  be  struck  out,  having  been 
withdrawn  by  the  companies  for  further  consideration. 

(3)  Gas  mantles,  incandescent :  1^  1st  class,  instead  of  twice  times  1st  class  as 
proposed. 

(4)  Hand  pumps:  1st  class  when  boxed  or  crated;  11  1st  class  if  packed  otherwise, 
instead  of  twice  times  1st  class  as  proposed. 

(5)  Organs:  Minimum  charge  to  be  the  same  as  proposed  and  hereby  approved 
for  automatic  piano  player  attachements. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 
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ORDER  NO.  29582. 

In  the  matter  of  the  application  of  the  corporation  of  the  city  of  Vancouver,  in  the 
province  of  BritisJi  Cohimhia,  hereinafter  called!  the  "applicant"  under  section 
256  of  the  Railway  Act,  1919,  for  an  order  allowing  and  fequiring  the  construc- 
tion of  Hastings,  Pender,  Keefer,  and  ^Harris  sti^zets,  'by  means  of  overheard 
bridges  or  viaducts,  over  the  railway  of  the  Vancouver,  Victoria  &  Eastern 
JRailway  and  Navigation  Company  at  its  intersection  with  the  said  streets. 

*     File  Nos.  20062  and  27095 

Tuesday,  the  27th  day  of  April,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Whereas,  by  the  order  of  the  Board  No.  17840,  dated  October  14,  1912,  authority 
was  gi'anted  the  applicant  to  construct  the  streets  set  out  in  the  application,  by  means 
of  overhead  bridges,  across  the  tracks  of  the  Vancouver,  Victoria  &  Eastern  Railway 
and  Navigation  Company,  and  apportioning  the  cost  for  such  construction; 

And  whereas,  by  order  No.  2:^074,  dated  Decemlber  31,  1914,  the  said  Order  No, 
17840  was  rescinded  in  so  far  as  it  related  to  the  overhead  crossings  at  Pender,  Keefer 
and  Harris  streets; 

And  whereas  it  appears  that  certain  work  has  been  done  and  payments  made  by 
the  applicant  in  connection  with  the  construction  of  the  said  crossings  at  Pender, 
Keefer,  and  Harris  streets  before  the  date  of  the  issue  of  the  said  rescinding  order; 

And  whereas,  in  the  opinion  of  the  Board,  the  work  performed  at  such  crossings 
should  properly  be  regarded  as  construction  work  and  taken  into  account  in  any 
apportionment  of  the  cost  in  connection  therewith, — 

It  is  therefore  ordered: 

1.  That  the  cost  hereinabove  referred  to  of  the  work  in  connection  with  the  cross- 
ings on  Pender,  Keefer  and  Harris  streets  be  borne  and  paid  as  follows,  namely:  In 
respect  of  Pender  and  Keefer  streets,  twenty-five  (25)  per  cent  by  the  railway  company 
and  seventy-five  (75)  per  cent  by  the  applicant;  in  respect  of  Harris  street,  sixty  (60) 
per  cent  by  the  railway  company  and  forty  (40)  per  cent  by  the  applicant. 

2.  That  the  order  of  the  Board  No.  17840,  dated  October  14,  1912,  be,  and  it  is 
hereby,  amended  to  provide  that  $15,000  of  the  cost  of  constructing  the  Hastings  Street 
bridge  be  paid  out  of  "  The  Railway  Grade  Crossing  Fund;"  forty  (40)  per  cent  of  the 
remainder  to  be  paid  by  the  applicant  and  sixty  (60)  per  cent  by  the  railway  company. 

F.  B.  CARyELL, 

  Chiej  Commissioner. 

ORDER  NO.  29580. 

In  the  matter  of  the  application  of  the  Montreal  &  Southern  Counties  Railway  Com- 
pany, hereinafter  called  the  "Applicant  Company,"  for  approval  of  its  Standard 
Tariff  of  Maximum  Passenger  Tolls: 

File  No.  12256.3 

Wednesday,  the  28th  day  of  April,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner.  f 

A.  S.  Goodeve.  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

The  applicant  company  having  filed  its  Standard  Tariff  of  Maximum  Passenger 
Toll>  on  the  basis  prescribed  in  the  order  of  the 'Board  No.  29571,  dated  April  26, 
1920,— 
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It  is  ordered:  That  the  applicant  company's  Standard  Tariff  of  Maximum  Pas- 
senger Tolls,  C.R.C.  No.  24,  be,  and  the  same  is  hereby,  approved;  the  said  tariff, 
together  with  a  reference  to  this  order,  to  be  published  in  at  least  two  consecutive 
weekly  issues  of  The  Canada  Gazette  before  being  made  effective. 

S.  J.  McLEAj^^, 

Assistant  Chief  Commissioner.  / 


ORDER  No.  29586. 

In  the  matter  of  the  application  of  the  rural  rnvhiicipality  of  St.  Clements,  in  the 
province  of  Manitoba,  for  an  order  directing  the  Canadicm  National  Railways 
to  appoint  a  station  agent  at  LVjau  Station,  Manitoba: 

File  Xo.  4205-257. 

Wednesday,  the  28th  day  of  April,  A.D,  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A,  S.  GooDETE,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
railway  company,  and  the  report  and  recommendation  of  an  inspector  of  the  Board, 
concurred  in  by  its  Chief  Operating  Officer, — ■ 

It  is  ordered:  That  the  Canadian  Xational  Railways  be,  and  they  are  hereby, 
directed  to  appoint  and  maintain  a  station  agent  at  Libau,  in  the  province  of  Manitoba, 
for  six  months,  commencing  October  1,  1920,  and  ending  March  31,  1921. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  Xo.  29588. 

In  the  matter  of  the  applications  of  the  rural  municipality  of  Mossey  River  and  the 
Mossey  River  United  Farmers  of  Ma^nitoha,  for  an  order  directing  the  Canadian 
National  Railimys  to  construct  a  new  station  at  Fork  River,  Manitoba,  so  as  to, 
provide  for  the  handling  of  the  increasing  traffic  at  that  point. 

File  Xo.  29889. 

MoxDAY,  the  3Td  day  of  May,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  S.  GooDi:\'K,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  ^vhat  is  filed  in  support  of  the  applications  and  on  behalf  of  the 
Railway  Company — 

It  is  ordered:  That  the  Canadian  Xational  Railways  be,  and  they  are  hereby, 
directed  to  construct  a  third-class  station  building  at  Fork  River,  in  the  province  of 
Manitoba;  the  work  to  be  completed  by  the  1st  day  of  October,  1920. 

F.  B.  CARVELL, 

•  Chief  Commissioner. 
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OKDER  NO.  29587. 

7/2  the  matter  of  the  Canadian  Pacific  Railway  Company,  hereinafter  called  the 
''applicant  company/'  under  section  33Jf  of  the  Railway  Act,  1919,  for  approval 
of  its  Local  Standard  Passenger  Tariffs  C.R.C.  No.  189,  containing  tolls  for 
special  train  movements  in  connection  with  special  events,  effective  May  17, 
1920. 

File  No.  30143 

Tl.esday,  the  4tli  day  of  May,  A.D.  1920. 

•    Hon.  F.  B.  Car  YELL,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 
It  is  ordered:  That  the  applicant  company's  Local  Standard  Passenger  Tariff, 
C.R.C.  No.  189,  containing  tolls  for  special  train  movements  in  connection  wi,th  special 
events,  on  file  with  the  Board  under  file  No.  30143,  be,  and  it  is  hereby,  approved;  the 
said  tariff,  with  a  reference  to  this  order,  to  be  published  in  at  least  two  consecutive 
weekly  issues  of  The  Canada  Gazette. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  29614. 

In  the  matter  of  the  application  of  residents  of  Deepdale,  Manitoba,  for  an  Order 
directing  the  Canadian  National  Railways  to  appoint  a  station  agent  at  Deep- 
dale. 

File  No.  4205.261 

Thursday,  the  6th  day  of  May,  A.D.  19'20. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  Goodeve,  Commissioner. 

J.  G.  Rutherford,  CM.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  the  report  of  an 
Inspector  of  the  Board,  concurred  in  by  its  Chief  Operating  Officer — 

It  is  ordered:  That  the  Canadian  National  Railways  be,  and  they  are  hereby, 
directed  to  appoint  a  station  agent  at  Deepdale,  in  the  province  of  Manitoba,  by  the 
1st  day  of  September,  1920. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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Re  William  Street  and  Maitland  Street  Crossings  of  the  Grand  Trunlc  Railway  in 

the  City  of  London,  Ont. 

Files  94:3T.&23  and  9437.1195. 

JUDGMENT. 

McLeax,  Assistant  Chief  Commissioner: 

Under  Orders  Xos.  25012,  of  May  27,  1916,  and  26833,  of  December  15,  1917, 
provision  was  made  for  protection  at  Waterloo,  Colborne,  Adelaide,  Rectory,  and 
Burwell  streets  in  respect  of  the  crossings  over  the  tracks  of  the  Grand  Trunk  Rail- 
way Company  in  the  city  .of  London,  Ont. 

A  report  has  been  called  for  and  obtained  regarding  the  traffic  using  William 
and  Maitland  Street  crossings.  The  returns  made  are  for  two  24-hour  periods,  from 
6  a.m.,  of  April  12,  1920,  to  6  a.m.,  of  April  14,  1920.  Dividing  these  returns  accord- 
ing to  day  and  night  movements,  the  following  is  available: — 

Day  movements,  totals  and  averages  per  hour,  for  24-hour  period: — 

Trains.  Switch  movements.  Pedestrians.  Vehicles. 

Street.                 Total.    Av.  Total.         Av.  Total.            Av.  Total.  Av. 

William                               45        1.8  70            2.9  1,097            45.7  458  18.7 

Maitland                            58        2.8  144           €.0  935           38.9  409  17.1 

Night  movements,  totals  and  averages  per  hour,  for  24-hour  period: — ■ 

Trains.  Sv.^itch  movements.  Pedestrians.  Vehicles. 

Street.                  Total.    Av.  Total.         Av.  Total.             Av.  Total.  Av. 

William                               35        1.4  63            2.6  631           20. 2  151  6.2 

Maitland                            40        1.6  100           4.1  257           14.4  79         3.2  • 

As  set  out  in  the  Board's  Order  Xo.  27768,  of  October  9,  1918,  the  Grand  Trunk 
Railway  Company  at  present  maintains  watchmen,  by  its  voluntary  action,  at  William 
and  Maitland  streets  between  the  hours  of  7  a.m.  and  7  p.m.  The  order  in  question 
recognizing  it  was  in  the  interest  of  public  safety  that  such  watchmen  should  be 
maintained  directed  their  continuance. 

On  the  analysis  of  the  traffic  above  set  out,  further  protection  at  the  two  cross- 
ings in  question  is  justifiable. 

On  present  costs,-  the  installation  of  gates  costs  approximately  $3,000.  The 
operation  of  gates  on  three  8-hour  shifts  costs  $90  per  month  for  each  of  the  watch- 
men; and  the  maintenance  and  other  costs  incidental  thereto  bring  the  cost  up  to 
approximately  $4,000  a  year.  To  the  operation  and  maintenance,  no  contribution 
can  be  made  from  the  Railway  Grade  Crossing  Fund.  Protection  by  watchmen 
operating  on  three  8-hour  shifts  costs,  at  present,  $270  per  month. 
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The  city  and  the  railway  company  should  tie  asked  to  show  cause  why  protec- 
tion, by  watchmen,  should  not  also  be  provided  from  7  p.m.  to  7  a.m.;  and' in  respect 
of  this  additional  protection,  the  cost  to  be  divided  60  per  cent  to  be  borne  by  the 
railway  company  and  40  per  cent  by  the  city.  On  account  of  the  provisions  of  the 
Railway  Grade  Crossing  Fund,  the  grants  therefrom  being  limited  to  aid  actual  con- 
struction, no  grant  can  be  made  in  ease  of  the  expense  of  the  installation  of  watchmen. 

On  submission?  being  received  from  the  city  and  the  railway  company,  the  matter 
will  be  further  dealt  with. 

April  2C,  1920. 

TiiK  Chief  Commissioner: 

I  concur.  But  as  I  expect  to  be  in  London  for  a  few  days,  I  wnsh  the  matter 
to  stand  over  for  a  short  time,  as  I  will  take  the  opportunity  of  discussing  the  solu- 
tion while  there. 

April  2S,  1920. 


Application  under  sections  251  and  256  for  authority  to  renew  ovfrJiead  bridge  at 
Mile  Post  SOJf.OO  on  the  7th  District,  Belleville  Division,  of  its  railway,  carry- 
ing puhlic  highway  Vnown  as  Broch  street,  Whithy,  Ontario. 

File  26427.9 

EEPORT. 

Commissioner  Boyce  and  I  visited  Whitby  on  the  morning  of  April  12  last.  We 
were  met  by  Mr.  J.  E.  Farewell,  K.C,  solicitor  for  the  to\vTi,  Mayor  Hooper,  Alder- 
men Burns  and  Maw,  and  Mr.  Joseph  White,  clerk,  who  were  representing  the  town. 

Mr.  J.  P.  Pratt,  Mr.  MacMillan,  superintendent,  and  Mr.  Stewart,  bridge 
engineer,  were  present  on  behalf  of  the  Grand  Trunk  Railway  Company. 

After  having  inspected  the  locus  in  quo,  we  adjourned  to  the  station,  where 
.  discussion  took  place  as  to  the  questions  raised  by  the  municipality.  It  was  explained 
to  the  representatives  of  the  municipality  that  the  standard  clearance,  22  feet  6  inches 
from  the  base  of  the  rail  of  the  proposed  struture  would  not  increase  the  grade 
approaches,  but  on  the  contrary,  these  would  be  reduced  to  the  standard  5  per  cent 
grade.  It  was  further  pointed  out  that  they  would  have  the  use  of  the  full  width  of 
the  bridge,  as  the  flooring  would  extend  at  the  same  level  over  the  entire  structure. 

The  question  was  also  raised  by  the  representatives  of  the  municipality  in  regard 
to  the  possible  future  use  of  the  crossing  of  this  bridge  by  the  street  cars,  the  repre- 
sentatives of  the  company  pointing  out  that  this  was  taken  care  of  in  their  arrange- 
ment with  regard  to  the  flooring;  that  the  5-inch  planking  would  enable  them  at  any 
time,  when  necessary,  to  lay  the  street  car  rails  in  such  a  manner  as  to  place  them  on 
the  standard  level  with  regard  to  the  balance  of  the  bridge  flooring.  The  solicitor  and 
superintendent,  on  behalf  of  the  railway  company,  undertook  to  make  the  necessary 
alterations,  when  required,  in  the  flooring  of  the  bridge  to  provide  for  the  laying  of 
the  street  car  rails.  It  was  further  pointed  out  by  the  engineer  present,  that  the 
proposed  structure  would  be  sufficiently  strong  for  the  carrying  of  the  street  cars. 

Upon  this  undertaking  of  the  company,  and  with  the  explanations  given,  it  was 
decided  to  approve  the  present  plans.  Order  should,  therefore,  issue  immediately 
approving  plans  as  submitted. 

A.  S.  GOODEVE, 
A.  C.  BOYCE, 

Commissioners. 

Ottawa,  April  27,  1920. 

The  Chief  Commissioner,  the  Assistant  Chief  Commissioner  and  Commissioner 
Rutherford  concurred. 
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AppJication  of  the  OaLridge  Association  of  Ratepayers,  per  D.  Siviter,  East  Toronto, 
Ont.,  for  an  order  of  the  Board  directing  that  some  form  of  protection  he  pro- 
vided at  Grand  Trunk  Railway  crossing  on  Victoria  Park  avenue,  formerly 
Hicl'son  avenue.  East  Toronto,  Ont. 

File  26765.152. 

REPORT. 

Mr.  Commissioner  Boyce  and  I  visited  this  crossing  on  the  morning  of 
April  12  last,  and  inspected  the  locus  in  quo.  J.  P.  Pratt  and  Mr,  MacMillan, 

superintendent,  were  present  on  behalf  of  the  Grand  Trunk  Railway  Company. 

Owing  probably  to  the  season  of  the  year,  the  frost  coming  from  the  ground  and 
the  recent  rains,  we  saw  the  crossing  under  the  most  adverse  conditions. 

There  are  six  tracks  over  Victoria  Park  avenue  at  this  point,  and  it  is  located 
close  to  the  east  end  of  the  yard,  with  the  result  that  there  is  almost  constant  train 
or  switching  movements.  The  view  may  be  considered  as  reasonably  good,  although 
it  would  be  more  obstructed  when  the  sidings  are  occupied  by  cars.  The  attention 
of  the  Superintendent  was  called  to  the  fact  that  the  highway  between  the  rails  and 
between  the  several  tracks,  both  on  the  roadway  and  that  portion  used  for  pedestrian 
traffic,  was  not  in  good  condition  and  should  be  given  immediate  attention  by  filling 
in  between  the  several  tracks  and  the  approaches  thereto  with  cinders,  or  properly 
screened  gravel,  and  renewing  of  the  planking  at  the  sidewalk,  in  order  that  the 
'•rossing  should  be  placed  in  first-class  condition. 

Mr.  Mountain  also  called  attention  to  the  fact  that  the  rails  at  one  side  of  one 
set  of  tracks  seemed  to  be,  from  a  visual  inspection,  out  of  alignment — that  is,  too^ 
high.    Mr.  MacMillan,  Superintendent,  promised  that  he  would  give  this  matter 
immediate  attention,  and  see  that  the  defects  pointed  out  were  remedied. 

It  must  be  clearly  apparent  to  anyone  approaching  this  crossing  from  either 
direction,  that  care  should  be  exercised,  as  all  the  surrounding  conditions,  in  addition 
to  the  regular  crossing  signs,  indicate  this  to  be  a  railway  crossing  in  frequent  use,  and 
that  by  the 'exercising  of  reasonable  precaution  no  accidents  should  happen. 

I  think,  therefore,  that  if  the  file  was  sent  to  the  Engineering  Department  to  keep 
in  touch  with  Superintendent  MadMillan  until  this  work  was  completed,  no  further 
protection  would  be  necessary  at  this  time. 

A.  S.  OOODEYE, 
A.  C.  BOYCE, 

Commissioners. 

Ottawa,  April  29,  1920. 

The  Chief  Commissioner  and  the  Assistant  Chief  Commissioner  concurred. 


Application  of  the  city  of  Montreal,  under  section  35  of  the  Railway  Act,  1919,  for  an 
order  diijecting  the  Grand  Trunk  Railway  Compalny  to  run  and  opei^ate,  under 
the  agreement  between  it  and  the  former  town  of  Cote  Si.  F<t(u2,  six  passenger 
trains  and  one  freight  train  between  the  station  located  in  the  former  town  of 
Cote  St.  Paul  and  Bonaventure  station,  in  the  city  of  Montreal,  each  way 
each  day. 

File  29808. 

JUDGMENT.  . 
Heard  at  Montreal,  March  9,  1920. 

Commissioner  Boyce: 

This  is  an  application  by  the  city  of  Montreal  invoking  the  jurisdiction  of  the 
Board,  under  section  35  of  the  Railway  Act,  1919,  and  asking  for  an  order  directing 
the  Grand  Trunk  Railway  Company,  pursuant  to  an  agreement  between  that  com- 
pany and  the  former  town  of  Cote  St.  Paul,  dated  June  7,  1894  (and  to  the  benefits 
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of  which  ag-reement  on  annexation  of  the  said'  town  of  Cote  St.  Paul  to  the  city  of 
Montreal,  under  statute  of  the  province  of  Quebec,  1  Geo.  V,  cap.  4&,  sec.  1,  the  city 
of  Montreal  became  entitled)  to  run  and  operate  six  passenger  trains  daily  each 
way,  and  one  freight  train  daily  each  way,  between  the  railway  station  located  in  the 
former  town  of  Cote  St.  Paul  and  Bonaventure  station  in  the  city  of  Montreal. 

The  agreement  relied  upon  by  the  city  shows  that  the  former  town  of  Cote  St. 
Paul  gave  a  bonus  to  the  railway  company  of  $15,000  in  bonds  or  debentures  and  for 
a  period  of  twenty-five  years  agreed  to  exempt  the  railway  company  from  all  muni- 
cipal taxes,  in  consideration  of  the  company  furnishing  a  service.  It  is  also  in 
evidence  that  the  bonus  w^as  paid  and  that  the  railway  company  has  enjoyed  the 
exemption  of  taxes  provided  by  the  agreement  and  by  the  by-law  of  the  former  town  of 
Cote  St.  Paul  ratifying  it.  Both  agi-eement  and  by-law  are  filed.  In  pursuance  of 
the  agreement,  the  railway  company  did,  at  a  large  expense,  institute  and  maintain 
the  service  and  continued  it  until  the  month  of  March,  1917,  when,  in  consequence 
of  continued  large  deficits  of  the  service,  and  the  exigencies  of  war,  the  service  was 
discontinued.  The  city  now  applies  to  this  Board'  to  compel  its  restoration,  inferen- 
tially,  for.  specific  performance  of  the  agreement.  The  city  does  not  complain  of  the 
discontinuance  of  the  service  as  a  war  measure.  Section  Y  of  the  agreement  relied 
upon,  provides  that  the  obligation  of  the  railway  company  to  maintain  the  service 
agreed  for  shall  be  subject  to  the  occurrence  of  strikes,  inundations  or  other  causes 
beyond  the  control  of  the  said  company. 

The  arrangement  was  entered  into  in  the  year  1894,  when  Cote  St.  Paul  was  a 
village,  for  the  purpose  undoubtedly,  of  providing  reasonable,  frequent,  and  cheap 
transportation,  between  Cote  St.  Paul  and'  the  adjoining  city  of  Montreal.  At  that 
time  there  was  no  tram  service  between  Cote  St.  Paul  and  the  city  of  Montreal 
nearer  than  St.  Henri  Place,  across  the  Lachine  canal,  so  that  the  agreement  with 
the  railway  company  provided  for  the  only  method  of  cheap  and  rapid  transportation 
at  that  time  available  to  the  public.  With  the  growth  of  the  suburban  pDint  the 
street  car  lines  were  extended  in  1896,  in  1901,  in  1904,  and  suibsequently,  to  the 
area  formerly  known  as  the  village  or  town  of  Cote  St.  Paul.  The  annexation  of  this 
area,  by  the  city,  together  with  the  growth  of  the  city  created  a  large  increase  in 
settlement  and  population  of  Cote  St.  Paul  as  a  suburban  area,  and  since  the  advent 
of  the  street  car  service  affording  rapid,  frequent,  and'  cheap  transportation,  between 
Cote  St.  Paul  and  Montreal,  the  railway  company  though  maintaining  the  service, 
under  its  agreement,  did  so  with  constantly  decreasing  revenue  and  alarmingly 
increased  deficits.  The  public  of  Cote  St.  Paul  availed  themselves  of  the  railway 
service  afforded  under  the  agreement  by  the  Grand  Trunk  Eailway  Company  so  long 
as  that  service  was  the  most  convenient,  the  most  frequent,  and'  the  cheapest,  but 
so  soon  as  the  street  car  service  with  Montreal  became  the  preferable  service  and 
the  cheaper  service,  the  public  naturally  utilized  that  service  in  preference  to  the 
railway  service.  Mr.  August  Boddart,  called  by  the  city,  states  the  situation,  at 
page  1940,  vol.  325,  as  follows: — 

"  Now,  in  the  beginning  of  the  annexation,  when  we  had  street  cars  at  3 
cents,  there  were  not  so  many  who  travelled  by  the  trains,  but  since  the  street 
cars  have  raised  their  fares,  everyone  has  gone  over  to  the  Grand  Trunk." 
CThe  street  railway  fare  is  now  raised  to  7  cents). 

The  railway  fare,  between.  Cote  St.  Paul  and  Montreal,  of  5  cents,  induced  the 
traffic  from  the  street  railways  connecting  between  Cote  St.  Paul  and  Montreal,  only 
during  such  period  as  the  street  car  fares  were  below  the  5  cents.  The  general  cur- 
rent of  the  evidence  is  to  the  effect  that  whenever  the  street  car  service  was  supplied 
between  these  points  at  a  less  or  equal  fare  to  that  charged  by  the  railway  company, 
the  street  car  service  was  preferred,  and  consequently  the  railway  service  main- 
tained at  much  higher  expense,  suffered  as  above  stated. 

The  railway  company  does  not  deny  its  obligations  under  the  agreement.  It  is 
impossible  fr»r  them  to  do  so,  but  in  reply  to  the  application  to  this  Board  invoking 
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the  jurisdiction  of  the  Board',  under  section  35,  to  compel  them  to  do  so,  they  said 
in  effect,  and  in  substance,  that  it  would  not  be  reasonable  or  expedient  for  the 
Board,  in  consequence  of  the  discretion  given  to  it  by  that  section,  to  order  them  to 
do  so,  because  the  restoration  of  the  service  and  its  maintenance  would  entail  upon 
the  railway  company  grevious  burdens  which  they  are  unable  financially  to  under- 
take without  greatly  impairing  their  traffic  generally,  and  that  the  restoration  of  the 
service  would  not,  in  the  circumstances,  give  the  benefit  to  the  public  originally 
contemplated  by  the  agreement.  It  is  pointed'  out  that  the  earnings  have  decreased, 
and  the  following  table  of  the  earnings  from  1897  to  1917,  is  filed  by  the  railway 


company : — 

Year.  Earnings. 

1897   $2,160 

1898    1,760 

1899   1,587 

1900   1,462 

1901   1,190 

1902.   811 

1903   961 

1904   1,106 

1905   852 

1906   93(V 

•    1907   1,005 

1908   873 

1909    1,050 

1910   1,306 

1911    1,682  . 

1912   1,877 

1913   2,210 

1914   2,262 

1915   1,610 

1916   847 

1917   115 


As  an  instance  of  the  decrease  in  the  use  of  this  line,  by  the  public,  it  is  shown 
that  in  1914,  the  total  number  of  passengers  carried  was  46,335;  in  1915  the  total 
number  carried  was  33,703 ;  in  1916,  17,358 ;  while  in  1917,  for  two  months,  2',30'2,  or 
on  an  an-nual  basis,  13,872.  The  railway  company  further  submits  the  following 
statement  of  revenue  and  expense  in  connection  with  the  service  for  twelve  months, 
together  with  the  present  cost  on  a  very  largely  increased  ratio  of  the  re-establishment 
of  the  service : — 


Present  Cost  to 

Year  end; 

ing 

Re-establish 

Oct.  31,  : 

1913. 

Service. 

Motive  Power  department  wages  

$  2,352 

00 

$  4,507 

20 

272 

31 

1,104 

89 

2,948 

'08 

5,904 

74 

1,252 

00 

3,305 

28 

3,187 

12 

7,918 

64 

Car  department  ref)airs,  cleaning,  lighting 

and 

800 

00 

1,345 

61 

$10,811 

51 

$24,086 

36 

1,277 

50 

1,277 

50 

440 

O'O 

495 

00 

$12,529 

00 

$25,858 

86 

2,143 

40 

$10,385 

60 

The  railway  company  further  states  that  the  restoration  of  this  service  would 
mean  additional  delays  in  the  operation  of  the  already  congested  freight  service  at 
St.  Henri,  where,  under  present  conditions  it  is  shown  that  frequent  delays  occur  to 
trains,  and  to  increase  the  trains  through  that  narrow  neck  would  serve  to  further 
increase  delays  of  freight  and  pas&enger  service  on  that  important  line.  It  is  also  in 
evidence  that  the  operation  of  this  service  would  interfere  with  the  switching  service 


on  the  Cote  St.  Paul  branch,  where  there  are  twelve  private  sidings  as  well  as  the 
team  tracks  at  Cote  St.  Paul  which  have  to  be  switched,  and  it  is  necessary  to  switch 
all  sidings  from  the  main  line.  It  is,  therefore,  not  feasible  for  the  railway  company 
to  operate  and  switch  engines  on  the  Cote  St.  Paul  branch  during  the  hours  of 
passenger  service,  which  would  be  from  5.-40  a.m.  to  9.20  a.m.,  12.15  p.m.  to  1.30  p.m., 
and  5.15  p.m.  to  T.0'5  p.m. 

The  interests  of  the  public  are  not  directly  involved  so  far  as  actual  transportation 
is  concerned.  Where  they  are  involved  is  in  obtaining,  if  the  railway  service  was 
ordered  to  be  restored,  a  decrease  of  2  cents  in  fare  to  Montreal  over  the  street  car 
service,  which  is  7  cents.  I  have  already  shown  that  when  the  street  car  fare  was 
3  cents  and  the  railway  fare  5  cents,  the  public  naturally  patronized  the  street  car 
service  to  a  larger  extent. 

There  is  not  before  the  Board,  therefore,  a  vital  question  of  public  interest,  and 
the  application  resolves  itself  into  the  bare  question  as  to  whether  this  Board  should, 
imder  its  powers,  in  its  discretion,  and  having  regard  to  all  the  circumstances  of  the 
case,  order  the  restoration  of  the  service,  calamitous  as  the  result  may  be  to  the  rail- 
way company,  from  a  financial  and  operating  point  of  view. 

I  was  not  impressed  by  ^Ir.  Butler's  contention  on  behalf  of  the  city  of  Montreal, 
that  section  35  gave  the  Board  no  discretion  in  the  case  of  apparent  breach  of  an 
agreement,  except  to  decree  that  the  agreement  would  be  carried  out,  or,  in  other 
words,  that  it  be  specifically  performed,  no  matter  how  harsh,  onerous,  difficult,  and 
unreasonable  from  a  public  point  of  view  its  terms  might  be.  The  section  (now 
section  35)  came  into  the  Railway  Act  by  amendment  8-9  Edward  YII,  1909,  as 
section  26  (a),  and  with  the  exception  of  the  omission  of  the  words  at  the  end  of  the 
clause  appearing  in  the  original  section,  "■  having  regard  to  all  the  circumstances  of 
the  case,"  which  appear  from  the  context  to  be  unnecessary,  that  section  was  incor- 
porated into  the  Consolidated  Act  of  1919  and  became  section  35.  It  provides  no 
more  than,  that  where  it  is  complained  by  or  on  behalf  of  the  parties  named,  that  a 
railway  company  has  violated  or  committed  a  breach  of  an  agreement,  applicable  to 
certain  matters  (of  which  the  one  in  question  is  one)  that  the  Board  shall  hear  all 
parties,  relating  to  such  violation  or  breach,  and  shall  make  such  order  as  to  the 
Board  may  seem  reasonable  and  expedient,  and  any  such  order  may,  in  its  discretion, 
direct  the  company,  etc.,  to  do  such  things  as  are  necessary  for  the  proper  fulfilment 
of  such  agreement,  or  to  refrain  from  doing  such  acts  as  constitute  a  violation,  or  a 
breach  thereof.  It  is,  I  think,  quite  clear  that  under  this  section  the  Board,  while 
required  to  hear  all  matters  relating  to  the  alleged  violation,  or  breach,  has  a  full  and 
open  judicial  discretion  to  make  such  order  as  to  it  may  seem  reasonable  and  expedient, 
and  may,  in  its  discretion  (not  shall)  direct  the  company  to  perform  the  agreement, 
or  to  refrain  from  committing  acts  which  violate  it.  This  Board  has  not  the  functions 
of  a  court  of  equity,  and  is  not  required  in  the  exercise  of  its  jurisdiction  to  apply 
eriuitable  principles,  or  to  adjust  equities  between  parties.  These  functions-  are 
confined  within  the  limits  of  the  Railway  Act,  and  for  the  administration  thereof  in 
adjusting  and  settling  rights  and  liabilities  as  between  the  railways  under  its  jurisdic- 
tion and  the  public,  for  the  more  effective  carrying  out  of  the  transportation  system 
of  this  country,  its  powers  and  its  jurisdiction,  with  r^ard  to  the  enforcement  of 
agreements,  are  distinctly  limited  by  statute.  It  has  the  judicial  discretion,  under 
section  35,  in  connection  with  agreements  to  make,  an  order  having  the  effect  of  an 
order  for  specific  performance,  but  only  with  regard  to  its  general  jurisdiction  in  the 
administration  of  the  Railway  Act,  or  in  other  words,  that  its  powers  as  to  the 
enforcing  of  agreements  under  the  section  in  question,  are  clearly  conferred  upon  it 
only  as  an  auxiliary  to  its  general  jurisdiction  as  an  administrative  body,  under  the 
Railway  Act  and  for  the  purposes  therein.  Therefore,  as  by  the  section  in  question 
is  intended  and  expressed,  the  function  of  this  Board  in  connection  with  the  enforce- 
ment of  agreements  is  to  inquire  into  the  whole  subject  matter,  and  to  determine  as 
regards  the  administration  of  the  Railway  Act  what  would  be  the  reasonable  and 
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expedient  order  to  make,  in  the  language  of  the  section  as  originally  framed,  the 
spirit  of  which  is  still  maintained — "  having  regard  to  all  the  circumstances  of  the 
case,"  which  I  take  it  to  mean  it©  general  functions  as  administrative  of  the  Railway 
Act. 

At  the  hearing  (p.  19-33)  I  put  this  case  to  Mr.  Butler,  and  quote  his  reply: — 

Commissioner  Boyce  :  Suppose  that  you  have  a  covenant  by  the  railway 
company  that  they  will  run  six  trains  a  day,  suppose  that  Cote  St.  Paul  had 
ceased  to  be,  with  regard  to  traffic,  of  any  importance  to  the  road;  assume 
that  the  traffic  returns  show  that  there  were  only  fifteen  people  per  day  tra\'el- 
ling  from  Cote  St.  Paul  to  Montreal  and  back ;  would  jo\i  say,  coming  here  with 
such  an  agreement  as  that,  and  with  the  language  of  the  section  to  be  applied 
to  it  as  it  is,  that  the  Board  would  be  bound  to  impose  that  agreement  upon 
the  company  notwithstanding  that  it  would  not  be  reasonable  and  it  would  not 
be  expedient  for  it  to  do  so  having  regard  to  the  facts? 

Mr.  Butler:  "I  do  not  know  that  I  would  go  as  far  as  that,  Mr.  Commis- 
sioner." 

I  do  not  find,  in  any  of  the  circumstances  relied  upon  by  the  complainants,  any 
facts,  which  urge  me  to  the  conclusion  that  it  would  be  reasonable  or  expedient  as 
a  proper  remedy,  having-  regard  to  the  public  interest,  and  to  the  functions  of  this 
Board,  in  the  proper  administration  of  the  Railway  Act,  to  order  the  railway  com- 
pany to  restore  the  service,  which  it  is  shown  is  made  little  use  of,  or  the  use  of 
which  was  waning  almost  to  vanishing  point  at  the  time  of  its  discontinuance,  and 
which,  if  ordered,  would  not  be  of  material  benefit  to  the  public,  and  would,  without 
doubt,  involve  unnecessary  and  unreasonable  financial  burdens  upon  the  railway,  and 
would  so  complicate  their  operations  in  other  respects  that  the  public  interests  would 
suffer. 

While  I  am  of  that  opinion,  I  do  not  desire  it  to  be  considered  that  the  agree- 
ment is  not  one  in  which  the  city  of  Montreal  has  no  remedy.  The  railway  company 
received  financial  considerations  for  the  service,  and  the  railway  incurred  consequent 
obligations.  Whatever  rights,  or  remedies,  are  open  to  the  city  in  the  civil  courts 
are  preserved  to  it. 

I  am  of  opinion  upon  the  facts,  that  it  would  be  neither  reasonable  nor  expedient 
to  make  the  order  asked  for  upon  the  circumstances  shown. 

The  case  is  similar,  as  regards  the  facts,  to  what  was  involved  in  the  case  of  the 
City  of  Hamilton  v.  G.T.R.  (see  Judgments  and  Orders  of  the  Board,  1917,  p.  333), 
in  the  conclusions  in  which  judgment  I  fully  concur.  All  matters  relating  to  the 
alleged  violation,  or  breach  of  the  agreement  in  question  having  been  heard  by  this 
Board,  I  am  of  opinion  that  it  would  not  be  reasonable,  or  expedient,  to  grant  the 
order  asked,  and  the  complaint  should  be  dismissed. 

Ottawa,  April  29,  1920. 

The  Chief  Commissioner  and  the  Deputy  Chief  Commissioner  concurred. 
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Application  of  the  ^lunicipal  Corporation  of  the  town  of  Ford  City,  Ontario,  under 
section  237,  for  an  order  directing  the  Grand  Trunh  Bailiuay  Company  to 
provide  and  construct  a  suitahle  highway  crossing  where  Albert  road,  in  the^ 
said  town,  interests  said  railway  company's  l-ands,  being  lot  98  in  the  Isi 
concession  of  the  township  of  Sandwich  East. 

File  29>%2 

Heard  at  Windsor,  Ont.,  April  14,  1920,  before  Commissioners  Goodeve  and  Boyce. 

JUDGMENT. 

Commissioner  Boyce: 

The  applicants,  the  municipal  corporation  of  the  town  of  Ford  City,  Ont.,  apply, 
under  section  237  of  the'Eailway  Act,  for  an  order  directing  the  Grand  Trunk  Kail- 
way  Company  to  construct  a  suitable  highway  across  where  it  is  alleged  Albert  road 
crosses  the  railway  lands  on  lot  No.  98,  in  the  first  concession  of  the  township  of 
Sandwich  East. 

The  crossing  in  question  was  originally,  and  before  subdivision,  a  farm  crossing 
connecting  one  part  of  lot  98,  1st  concession,  Sandwich  East,  with  another  part.  It 
was  one  of  the  lots  covered  by  the  original  French  survey,  and  the  first  owners  of  the 
lot  reached  the  rear  of  the  lot  by  what  is  called  a  lane,  running  approximately  through 
the  centre  of  the  lot  from  the  river.  By  grant,  under  seal,  dated  December  20,  A.D. 
1852,  Shadrack  Jenkins,  the  then  owner,  conveyed  to  the  Great  Western  Railroad 
Company,  the  predecessors  in  title  of  the  Grand  Trunk  Railway  Company,  all  the  land 
in  the  township  of  Sandwich,  in  the  county  of  Essex,  containing  by  admeasurement 
94/lOOths  of  an  acre,  being  the  same  more  or  less,  being  composed  of  parts  of  lots 
numbers  97  and  98  in  the  first  concession  of  the  township  of  Sandwich,  and  whi«h 
said  parcel  or  tract  of  land  and  premises  may  be  better  known  and  described  as  the 
same  is  described  and  laid  down  on  a  plan  of  the  survey  of  said  railroad  as  it  runs 
through  the  said  township  of  Sandwich  and  as  the  line  is  marked  and  laid  down  on 
the  said  plan  which  is,  or  will  be  deposited  in  the  registry  ofiice  for  the  county  of 
Essex  by  the  said  company,  the  same  having  been  selected  by  the  said  company  for 
purposes  connected  with  their  road. 

At  that  time  no  portions  of  lots  97  or  98  were  subdivided,  or  laid  out,  and  there 
was  no  reservation  in  the  deed  cited  above  of  any  right  of  way  such  as  it  is  claimed 
existed  prior  to  such  grant,  from  one  side  of  the  strip  granted  to  the  railway  company, 
to  the  other,  or  vice  versa.  The  grant  is  in  fee  simple  and  without  reservation  or 
limitation. 

The  Great  Western  Railway  Company  constructed  its  railway,  which  subsequently 
became  a  part  of  the  Grand  Trunk  Railway  System.  It  permitted,  for  a  number  of 
years,  access  across  its  tracks,  at  the  point  which  has  since  been  laid  out  on  the  plan 
as  Albert  road.  Albert  road,  or  Albert  street,  was  laid  out  under  a  plan  of  subdivision 
of  part  of  lot  98.  It  was  only  projected  on  the  plan  as  far  as  the  right  of  way  of  the 
Grand  Trunk  Railway  to  the  north.  It  is  contended  that  there  should  be  thorough- 
-fare  established  from  Albert  road  diagonally  across  the  railway  track  to  join  Jenkins' 
lane  on  the  north  side  of  the  track  a  little  to  the  east,  but  as  it  is  at  present,  Albert 
road  if  projected  north  in  a  direct  line  would  not  join  Jenkins'  lane  but  would 
parallel  it.  It  is  contended  that  the  crossing  from  what  is  now  described  on  the  plan 
filed  as  Albert  road  to  Jenkins'  lane,  was  the  original  right  of  way,  or  farm  crossing, 
enjoyed  by  the  owner  of  the  original  lots,  who  conveyed  to  the  Great  Western  Rail- 
way, the  predecessors  in  title  of  the  Grand  Trunk  Railway. 

The  necessity  for  a  farm  crossing  ceased  to  exist  when  the  several  portions  of  the 
farm  were  subdivided.  It  does  not  appear  to  have  been  retained  as  a  street  or  lane 
on  any  plan  or  subdivision  as  against  the  railw^ay' company,  nor  do  I  think  it  could 
be  so  retain(;d,  and,  under  the  circumstances,  if  any  such  farm  crossing  ever  existed, 
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it  was  abandoned  by  virtue  of  the  conveyance,  without  reservation,  and  by  virtue  of 
the  cessation  of  the  necessity  for  such  a  farm  crossing.  Midland  By.  Co.  v.  Grihhle 
{1895),  2  Chancery  Division,  p.  827. 

There  was  no  by-law  opening  Albert  road,  or  Albert  street,  across  the  right  of 
way  of  the  Grand  Trunk  Railway,  nor  was  there  such  a  by-law  with  reference  to 
Jenkins^  lane.  Mr.  Davis,  for  the  town  of  Ford  City,  offered  in  evidence  a  copy  of 
bylaw  Xo.  189,  passed  April  6,  1920  (after  this  application  was  filed  with  the  Board), 
that  bylaw  does  not  apply  to,  or  assist  the  applicants  in  obtaining  the  relief  claimed 
because:  (a)  it  was  not  passed  at  the  time  of  this  application,  and  then  only  probably 
as  ancillary,  or  auxiliary  to  it,  and  (h)  because  it  does  not  provide  for  the  carrying 
of  Albert  road  across  the  right  of  way  of  the  railway.  The  railway  company  refers 
to  two  divisions  of  the  original  farm  lots ;  the  one  on  the  south  side  of  the  track 
covered  by  plan  Xo.  507,  registered  April  15,  1905;  that  on  the  north  side  of  the 
track,  lot  D,  subdivided  by  registered  plan  Xo.  255,  September  6,  1883.  Xeither  of 
these  plans  show  any  streets  or  lanes  carried  across  the  right  of  way,  nor  any  reserva- 
tion which  would  affect  the  grant  of  December  20,  1S52,  from  Jenkins  to  the  Great 
Western  Railway,  nor  does  the  copy  of  original  plan  Xo.  252,  on  file  Xo.  9437.1306 
(Drouillard  road),  show  any  such  crossing. 

The  applicants  relied  upon  the  user  of  the  crossing  and  upon  the  fact  that  the 
railway  company  recognized  it  as  a  crossing,  and  have  maintained  it  as  such  for  a 
number  of  years,  and  have  treated  it  as  a  public  highway  by  putting  up  a  highway 
crossing  sign  and  not  objecting  to  the  tra:Sc  across  it.  The  claim,  therefore,  is 
founded  on  prescriptive  right  which,  in  the  circumstances,  can  afford  the  applicants 
no  rights  to  the  order  asked.  The  crossing  has  never  been  sanctioned  by  this  Board  and, 
therefore,  the  application  must  rest  upon  the  grounds — first,  as  to  whether  there  ever 
was,  and  is,  a  highway  to  be  carried  across  the  railway,  and  secondly,  whether,  if 
there  be  a  highway,  it  would  be  in  the  public  interest,  having  regard  to  public  safety, 
to  make  an  order  to  open  it.  The  effect  of  the  qualified  recognition  by  the  railway 
company  of  this  as  a  crossing  by  maintenance  of  a  post  with  a  highway  crossing 
sign  on  it,  and  by  permitting  the  public  to  cross  the  track  at  that  point,  does  not 
make  that  a  highway.  It  is  not  in  fact  a  highway  in  the  absence  of  fhe  approval  of 
this  Board.  This  was  discussed  in  Bird  v.  C.P.E.  7  C.R.C.  195,  and  in  appeal  8  C.R.C. 
SU. 

So  far  as  these  decisions  carry  us,  the  only  effect  of  such  recognition  by  the 
railway  company  of  this  crossing  as  is  affirmed  would  be  as  to  the  liability  of  the 
railway  company  for  any  accident  occurring  upon  a  crossing  not  sanctioned  by  this 
Board,  but  recognized  or  permitted  as  such  by  the  railway  company.  There  being 
no  bylaw  establishing  this  as  a  highway  across  the  tracks  of  the  railway,  there  can 
be  no  right  in  the  municipality  to  make  the  application.  If  there  were  such  a  high- 
way as  is  contended  on  behalf  of  the  applicants,  which  the  applicants  seek  to  carry 
across  the  railway,  then  the  railway  being  prior  in  title  would  not  be  subject  to  the 
establishment  of  such  highway  across  its  tracks,  without  its  consent,  and  to  that  extent 
the  bylaw  of  the  municipality  would  be  inoperative.  {Be  Beid  and  Canada  Atlantic 
By.  Co.,  k  C.B.C.  272. 

The  railway  acquired  its  rights  as  mentioned  before,  by  grant  from  the  original 
owner  of  the  farm  land  in  1852.  The  railway  was,  therefore,  not  subject  at  that 
time,  nor  did  it  become  subject  since,  to  the  provisions  of  the  Dominion  Railway 
Act  of  1888,  section  191,  which  required  the  railway  to  make  crossings  for  persons 
across  whose  lands  the  railway  is  carried,  that  Act  not  being  retrospective.  {Ontario 
Lands  and  Oil  Co  v.  Canada  By.  Co.  1  C.B.C.  17.) 

Under  the  circumstances,  the  use  by  private  individuals,  or  by  the  public,  of  the 
alleged,  though  not  established,  farm  crossing  in  by-gone  days,  indefinite  as  it 
appears  to  be,  could  not  ripen  into  a  prescriptive  right,  so  as  to  entitle  the  munici- 
pality as  representing  the  public  to  regard  that  which  was  merely  a  travelled  path 
as  a  highway,  nor  could  any  rights  to  highway  crossing  be  thereupon  founded  so  as 
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to  bring  the  matter  before  the  Board  und'er  the  Railway  Act.  (C.P.R.  i\  Guthri",  1 
C.R.C.  p.  9,  31  S.C.R.  55,  reversing  the  decision  of  the  Court  of  Appeal  of  Ontario, 
reported  1  C.R.C.  1,  21  A.R.  6Jf.) 

The  applicants  have  failed,  in  fact,  to  establish  their  right  to  designate  this 
crossing  as  a  highway  crossing,  and  in  my  opinion,  they  fail  in  law  to  establish  any 
right  to  carry  such  a  crossing  as  they  aver  has  existed,  across  the  right  of  way  of 
the  railway. 

On  what  is  before  us,  in  evidence  and  fact,  an  inspection  of  the  crossing  on  the 
ground,  and  having  regard  to  the  comparative  ease  with  which  the  public  affected 
could  be  served'  by  already  established  crossings,  I  should  not  hesitate,  were  the  case 
a  clear  one,  so  far  as  fact  and  law  was  concerned,  under  the  Railway  Act,  to  express 
the  o^)inion  that,  owing  to  the  congested  nature  of  the  area  and  the  general  dm- 
gerors  surroundings  of  the  locus  in  quo,  that  this  would  be  a  most  inconvenient  and 
dangerous  place  to  establish  a  highway  crossing. 

The  application  must  be  dismissed. 

Ottawa,  April  80,  1920. 

The  Chief  Commissioner,  the  Assistant  Chief  Commissioner  and  Commissioner 
Ooodeve  concurred. 


Application,  Department  of  Puhlic  Worls,  for  an  order  directing  the  London  and 
Port  Stanley  Railway  Company  to  provide  a  shelter  located  at  the  Base  Line 
Road  crossing,  Westminster  Psychopathic  Hospital,  London,  Out.;  and  in 
the  matter  of  the  order  of  the  Board  No.  291^78,  dated  March  18,  1920,  directing 
the  London  and  Port  Stanley  Railway  Company  to  erect  forthwith  a  shelter 
at  the  east  end  of  the  Base  Line  road,  Westminster  Psychopathic  Hospital, 
I^ondon,  Ont. 

File  No.  29'90T. 

JUDGMENT. 

Tut:  Chief  Commissioner: 

On  the  20th  January  last  an  application  was  made  by  the  ch'ef  architect  of  the 
Public  Works  Department  for  the  purpose  of  establishing  a  shelter  on  the  line  of  the 
London  and  Port  Stanley  Railway  tind  the  erecting  of  a  new  stopping  place  on  said 
railway  at  a  point  "A"  marked  on  a  plan  furnished  later,  being  1,400  feet  south  of 
stop  1,  which  is  on  the  southern  limits  of  the  city  of  I^ondon,  and  1,850  feet  north 
of  stop  2,  which  is  at  the  intersection  of  the  Commissioners'  road  with  the  said  rail- 
way. Notice  was  given  to  the  railway  company,  but,  as  no  objection  was  taken,  the 
application  was  treated  in  the  ordinary  way,  and,  on  the  18th  day  of  March,  an 
order  was  issued  by  this  Board  directing  the  comij^any  to  forthwith  erect  a  shelter, 
provided  with  heating  apparatus  and  properly  lighted,  at  the  point  suggested. 
Shortly  thereafter,  oxcei)tion  was  taken  to  this  order  by  Sir  Adam  Beck,  the  head 
of  the  commission  operating  the  railway,  and  on  the  21st  of  April  last  a  hearing  was 
lifhl  at  Ottawa,  when  all  parties  were  represented. 

Being  very  much  impressed  with  the  arguments  put  forward  by  the  railway  com- 
pany, T  decided  to  visit  the  locus,  which  I  did  on  Monday,  the  8rd  day  of  May, 
instant,  and,  after  a  very  careful  physical  examination  not  only  of  the  railway  but 
also  of  all  the  lands  occupied  by  the  hospital  ])remises,  I  have  come  to  the  conclusion 
that  there  is  very  much  in  the  contention  of  the  railway  company. 

The  general  entrance  to  the  hospital  buildings  will  be  from  what  is  called  the 
Administration  Building,  being  the  farthest  north  of  any  of  the  whole  set  of  build- 
ings, and  the  apj)lioation  involves  on  the  part  of  the  hospital  authorities  the  con- 
struction of  a  road  from  the  Administration  Building  to  what  is  called  the  Base 
Line  road  due  north,  thence  easterly  to  the  point  at  which  the  proposed  shelter  is 
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to  be  located.  1  tiiid  on  a  physical  exaiiii nation  that  the  Base  Line  road  has  never 
been  graded,  but  looks  as  though  it  had  been  used  as  a  pasture  field.  Then,  before 
coming  to  the  right  of  way  of  the  railway,  a  very  h.ea\j  gully  is  encountered  from 
which  the  railway  is  constructed  on  an  embankment  about  10  feet  in  height,  and, 
in  order  to  make  the  road  at  all  passable  even  for  foot  passengers,  it  would  require 
grading  the  road  allowance  itself  and  the  construction  of  a  pretty  heavy  trestlework 
across  the  gully,  and,  in  case  a  shelter  were  to  be  erected,  it  would  also  involve  the 
construction  of  a  foundation  for  it.  This  would  only  allow  of  its  use  by  foot  pas- 
sengers, and,  in  cases  where  an  ambulance  or  conveyance  of  any  kind  would  be 
required  to  transport  patients,  it  would  be  entirely  impracticable  excepting  by  the 
expenditure  of  more  money  than  in  my  judgment  would  be  justifiable. 

On  the  other  hand,  the  Commissioners'  road  is  a  well-established  county  road 
running  east  and  west  the  whole  length  of  the  hospital  property  and  crossing  the 
railway  at  what  is  known  as  stop  2,  at  which  the  company  have  installed  a  signal 
bell,  have  erected  a  gravel  platform,  and  are  making  arrangements  to  construct  there- 
on a  shelter.  The  main  entrance  to  the  hospital  property  is  to  be  from  the  Com- 
missioners' road  running  northerly  and  thence  westerly  to  the  Aministration  Build- 
ing, having  on  the  westerly  side  thereof  the  hospital  buildings  proper  and  on  the 
eastern  side  the  power  plant,  garage,  and  other  mechanical  buildings.  The  work  of 
constructing  a  permanent  roadway,  as  above  described,  is  now  in  progress.  The  dis- 
.  taiice  from  the  Administration  Building  to  the  proposed  shelter  would  be  1,800  feet, 
and  from  the  same  point  to  the  existing  stop  at  the  crossing  of  Commissioners'  road 
3,280  feet,  or  a  difference  of  1,980  feet,  but  the  distance  from  the  rear  of  the  hospital 
buildings  to  stop  2  would  be  only  a  few  feet  greater  than  that  to  stop  A..  In  other 
words,  if  a  person  wished  to  enter  or  leave  the  hospital  buildings  at  the  front,  it 
would  be  somewhat  nearer  to  the  proposed  stop  at  "  A,"  but,  if  entered  or  left  from 
the  rear  of  the  buildings,  there  would  be  very  little  difference  in  distance.  The  road  all 
the  way  from  either  the  front  or  rear  of  the  hospital  buildings  to  the  commissioners' 
road  and  thence  along  the  same  to  within  about  50  feet  of  the  stop  is  a  level,  well- 
graded  road,  and  then,  just  before  reaching  the  railway,  there  is  a  slight  incline, 
I  should  judge  about  75  feet  long,  and  perhai>3  a  10  or  12  per  cent  grade  which  could 
be  easily  levelled  to  some  extent  and  without  levelling  at  all  or  any  change  whatever 
an  ambulance  or  other  conveyance  could  be  driven  directly  to  the  stop  with  plenty 
of  chances  for  turning  and  as  good  accommodation  as  could  be  found  in  99  per  cent 
of  railway  stops  anywhere  in  the  country. 

It  was  alleged  by  the  railway  company  at  the  hearing  that  a  stop  at  point  '*A" 
would  be  dangerous  from  an  operating  standpoint  to  a  train  approaching  from  the 
south,  which  I  find  to  be  correct.  Coming  from  the  north  the  line  of  vision  is  not 
obstructed,  and  a  train  could  be  flagged  at  point  "A"  without  difficulty,  and  it  must 
be  understood  it  is  only  intended  that  a  train  would  be  stopped  at  this  point  by 
flagging;  but,' coming  from  the  south,  while  the  curvature  is  very  slight,  the  road 
passes  through  a  fairly  deep  cut  within  about  300  feet  of  the  proposed  stop,  and  a 
motorman  would  not  be  able  to  see  the  crossing  until  within  about  that  distance. 
This  would  be  a  very  serious  handicap  from  an  operating  standpoint. 

For  all  these  reasons  and  without  at  all  considering  the  unnecessary  expenditure 
of  public  moneys  but  purely  from  the  transportation  standpoint,  I  am  convinced 
that  it  is  unnecessary  and  not  reasonable  to  direct  the  company  to  make  this  addi- 
tional stop,  and,  therefore,  in  my  judgment,  the  order  of  this  Board  Xo.  29178,  dated 
March        1920,  hereinbefore  referred  to,  should  be  rescinded. 

Ottawa,  Ont.,  May  5,  1920. 

/■  ^ 

The  Assistant  Chief  Commissioner  and  Commissioner  Goodeve  concurred. 
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Complaint  of  the  town  of  N anion,  AJherta,  regarding  the  Canadian  Pacific  Railway 
Company's  train  service  on  its  Calgary-Macleod  subdivisionr 

File  2''756'3.56.8 

JUDGMENT. 

CoMMIssIO^'ER  Rutherford: 

This  complaint  of  the  town  of  Nanton,  Alberta,  was  brought  to  the  attention 
of  the  Board  by  a  letter  from  Mr.  H.  M.  Shaw,  M.P.,  of  date  April  8,  1920,  in  which 
he  stated  that  the  town  was  under  the  impression  that  the  train  taken  off  the  Calgary- 
Macleod  service  in  January  of  this  year  is  not  to  be  again  put  on  with  the  coming 
into  effect  of  the  spring  schedule,  and  asking  the  reaso^n  for  this  action  on  the  part 
of  the  railway  company.  A  copy  of  Mr.  Shaw's  letter  was  on  April  13  sent  to  the 
Canadian  Pacific  Railway  Company  at  Montreal,  and  the  matter  has  since  been  the 
subject  of  investigation  and  report  by  tthe  Board's  Inspector  at  Calgary. 

Inspector  Shinnick  reports  that  on  April  24  he  made  a  trip  over  the  Calgary- 
Macleod  subdivision  for  the  purpose  of  ascertaining  the  actual  conditions  regarding 
passenger  traffic,  being  accompanied  by  Superintendent  Mcintosh,  of  the  Canadian 
Pacific  Railway  Company. 

Having  been  -notified  in  advance,  the  residents  of  the  various  towns  served  by 
this  line,  including' town  councillors,  boards  of  trade,  etc.,  met  the  Board's  Inspector 
at  the  several  points  visited. 

It  is  evident  from  the  inspector's  report  that  the  present  train  service  between 
M'acleod  and  Calgary,  comprising  one  train  per  day  each  way,  namely,  a  morniTig 
train  from  Macleod  to  Calgary  and  an  evening  train  from  Calgary  to  Macleod,  is 
more  or  less  inconvenient,  especially  in  the  case  of  such  persons  as  are  compelled  to 
visit  Macleod.  There  was,  however,  general  agreement  that  the  service  to  Calgary 
was  much  better  a-nd  that,  without  the  addition  of  more  trains,  the  schedule  could 
not  be  improved. 

The  complainants  apparently  .feel  somewhat  aggrieved  because  of  the  more 
frequent  service  on  the  Aldersyde-Lethbridge  line,  but  as  the  latter  forms  part  of  the 
through  Calgary-Crow's  ISTest  Pass  and  Spokane  route,  the  comparison  is  scarcely  a 
justifiable  one. 

TTie  public  generally  admit  that  as  a  result  of  the  light  crops  of  the  past  two 
years,  the  passenger  traffic  on  the  line  concerned  has  fallen  off  to  a  very  considerable 
extemt,  but  still  think  the  present  service  inadequate. 

The  report  of  the  Board's  Inspector  is  accompanied  by  statistics  showing  the 
comparative  ticket  sales  for  the  months  of  February  and  March  for  the  last  three 
years,  at  the  principal  points  on  the  line  in  question,  as  also  a  number  of  other  details 
relative  to  the  falling-off  in  the  passenger  traffic. 

Following  are  the  figures  secured  by  the  inspector  with  regard  to  ticket  sales  at 
seven  stations  on  this  \\z\e  during  the  months  of  February  and  March  of  1918,  1919, 
and  1920:— 


Granum—  1918.  1919.  1920. 

February   $1,045  50  $    12^o  55  $    652  00' 

March   1,245  20  1,016  27  882  60 

Claresholm — 

February   $1,626  05  $1,414  50  $1,369  30 

March   3,178  50  2,265  05  2,369  51 

Staveley — 

February   $    834  65  $    601  50  $    428  70 

March   f)'j8  35  911  60  837  15 

Parkland — 

February   $    335  7'5  $    221  50  $    152  0'5 

March   441  65  426  40  269  65 

Nan  ton — 

February   $1,566  4-0  $1,239  15  $    966  75 

Mar'h   1,737  6-0  1,764  15  1,836  30 
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Cayley—  1918.  1919.  1920. 

February   $    3.S7  70  $    364  95  $    343  80 

March   686  1-5  368  15  445  4'5 

High  River — 

February   $1,271  4i5  $1,911  60  $1,467  20 

March   2,567  30  2,468  80'  2,089  85 


Totals   $17,882  25         $15,699  17         $14,110  31 


The  Board's  Inspector  states  that  after  careful  consideration,  he  does  not  feel 
that  the  present  volume  of  business  on  this  line  warrants  an  increase  in  the  frequency 
of  the  train  service  at  this  time. 

He  recommends  that  the  application  be  refused,  o-n  the  understanding  that  if 
the  applicants  so  desire,  a  further  inquiry  be  made  not  later  than  July  20,  1920,  when 
it  can  be  ascertained  whether  or  not  the  crop  prospects  in  the  district  warrant  the 
re-establishment  of  the  former  train  service. 

The  in&pector  has  discussed  this  matter  very  fully  with  Superintendant  Cameron 
of  the  Alberta  district  of  the  Canadian  Pacific  Railway,  who  advises  that  if  crop  con- 
ditions are,  by  August  1,  1920,  sufficiently  favourable,  the  company  will  be  glad  to 
again  give  the  question  of  train  service  due  consideration. 

In  view  of  the  nature  of  the  facts  as  set  forth  in  the  report  of  the  Board's 
Inspector,  and  its  general  tenor,  I  am  of  opinion  that  the  complaint  should  be  dis- 
missed, on  the  understanding  that  further  inquiry  and  investigation  will  be  made 
into  the  matter  on  or  about  July  20,  1920. 
Ottawa,  May  6,  1920. 

The  Assistant  Chief  Commissioner  and  Commissioner  Goodeve  concurred. 


GENERAL  ORDER  Xo.  297. 

In  the  matter  of  the  application  of  the  Great  North  Western  Telegraph  Company,  the 
Canadian  Pacific  Railway  Company,  the  Grand  Trunk  Pacific  Telegraph  Com- 
pany, and  the  Western  Union  Telegraph  Company,  on  behalf  of  all  telegraph 
companies  operating  in  Canada,  hereinafter  called  the  ''Applicant  Companies," 
for  authority  to  increase  their  tariffs  of  tolls  by  about  25  per  cent,  notwith- 
standing the  provisions  of  any  legislation  heretofore  passed  or  of  any  rate- 
limiting  agreement  heretofore  made. 

File  Iso.  10041.88. 

Friday,  the  21st  day  of  May,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Uix)n  heari^ig  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  Novem- 
ber 11  and  12,  1919,  Winnipeg,  November  15,  1919,  Vancouver,  November  21,  1919, 
Victoria,  November  24,  1919,  Calgary,  November  27,  1919,  Edmonton,  November  28, 
1919,  Saskatoon,  November  29,  1919,  Regina,  December  1,  1919,  Winnipeg,  December 
2,  1919,  Fort  William,  December  3,  1919,  Halifax,  December  1.5,  1919,  St.  John, 
December  16,  1919,  and  Ottawa,  January  27,  1920,  in  the  presence  of  representatives 
of  the  applicant  companies,  the  Boards  of  Trade  of  Toronto,  Winnipeg,  Calgary, 
Edmonton,  Saskatoon,  Regina,  Halifax,  and  St.  John,  the  cities  of  Toronto,  Hamilton, 
Regina,  and  St.  John,  the  province  of  Prince  Edward  Island,  the  Laiion  of  Canadian 
Municipalities,  the  Winnipeg  Grain  Exchange,  the  Fort  William  Grain  Exchange, 
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the  Canadian  Manufacturers'  Association,  the  Canadian  Credit  Men's  Trust  Associa- 
tion, the  Northwest  Grain  Dealer's  Association,  the  Retail  Merchants'  Association  of 
Manitoba,  and  certain  Saskatoon  local  interests,  and  what  was  alleged, — 

It  is  ordered:  That  the  applicant  companies  be,  and  they  are  hereby,  permitted 
to  file  with  the  Board,  for  its  consideration,  tentative  schedules  in  accordance  with 
tlie  direction  contained  in  the  judg:ment  of  the  Assistant  Chief  Commissioner,  dated 
^fay  6,  1920,  attached  hereto  marked  "A"  and  which,  for  the  purpose,  as  well  as  the 
judjrment  of  the  Chief  Commissioner,  dated  March  23,  1920,  attached  hereto  marked 
**  R,"  are  hereby  made  a  part  of  this  order. 

(Signed)    S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 

A 

A  />f>Ur(i{io)i  of  tlie  Great  XortJi  Western  Telegraph  Company,  Canadian  Pacific  Rail- 
icaij  Company,  the  Western  Union  Telegrafh  Company,  on  hehalf  of  all  tele- 
graph companies  operating  in  Canada,  under  the  provisions  of  section  376  of 
the  JRaihvay  Act  and  such  other  sections  thereof  as  may  he  applicable  for  auth- 
ority to  increase  the  scale  of  tolls  charged  for  telegraph  service  under  the  terms 
of  the  Board's  judgment  dated  the  30th  day  of  March,  1916,  and  General  Order 
Xo.  163  issued  pursuant  thereto. 

File  10041.88. 

Complaint  of  the  Winnipeg  Board  of  Trade  of  Winnipeg,  Man.,  against  alleged  dis- 
crimination in  the  cost  of  cable  tolls  as  between  Manitoba  points  and  Great 
Britain  as  compared  with  the  rates  prevailing  as  between  the  Western  Boundary 
of  Ontario  and  Canso,  N.B. 

File  10041.91. 

McLean,  Assistant  Chief  Commissioner: 

I. 

On  October  5,  1918.  the  Great  North  Western  Telegraph  Company,  the  Canadian 
Pacific,  the  Grand  Trunk  Pacific  Telegraph  Company,  and  the  Western  Union  Tele- 
graph Company  launched,  on  behalf  of  all  telegraph  companies  operating  in  Canada, 
an  application  addressed  to  the  Governor  in  Council  petitioning  for  the  passage  of  an 
Order  in  Council,  under  the  War  Measures  Act,  1914,  permitting  the  telegraph  com- 
])anies  to  make  a  general  advance  in  their  tariffs  of  tolls,  notwithstanding  the  pro- 
visions of  any  legislation  heretofore  passed  or  of  any  rate-limiting  agreement  hereto- 
fore made.    The  application  continued  in  the  following  words: — 

*•  The  rates  for  the  transmission  of  telegraph  messages  in  Canada  now  in 
force  were  established  by  the  Board  of  Railway  Commissioners  by  its  order  of 
March  30,  1916,  after  an  exhaustive  inquiry  into  conditions  theretofore  exist- 
ing. Since  that  date  advances  in  wages  and  prices  of  materials  have  so  increased 
the  cost  of  maintenance  and  operation  that  the  revenues  derived  from  the  present 
tolls  have  become  totally  inadequate;  and  it  is  imperative,  if  the  efficiency  of 
telegraph  service  in  Canada  is  to  be  continued  unimpaired,  that  there  shall  be 
a  substantial  increa.<?e  in  the  rates. 

"  Under  similar  conditions  railway  companies  in  Canada  and  the  United 
States  have  Wen  authorized  to  increase  their  tolls  by  advances  ranging  from 
20  per  cent  to  40  x^er  cent. 

The  Board  of  Railway  Commissioners  has  held  that  certain  statutory 
enactments  affecting  the  Great  North  Western  Telegraph  Company  in  eastern 
territory-  have  the  effect  of  limiting  the  power  of  the  Board  to  authorize  a 
general  increase,  but  your  petitioners  are  advised  that  the  powers  conferred  by 
the  War  ^feasures  Act  are  not  so  limited. 
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*'  Since  11^15  the  rates  of  wages  paid  by  the  telegraph  companies  hare  risen 
CO  per  cent ;  the  prices  of  materials  S5  per  cent ;  and  there  have  been  substantial 
advances  in  taxes  and  rentals. 

"  To  replace  these  increases  in  expenditures  an  advance  in  telegraph  rates 
will  be  required  aggregating  not  less  than  25  i)er  cent,  and  your  petitioners 
therefore  ask  for  authority  to  increase  their  present  tolls  by  such  an  advance.*' 

Final  action  was  not  taken  on  this  matter. 

Subsequently,  on  July  16,  1919.  an  application  to  the  Board  by  the  same  companies 
was  launched,  on  behalf  of  all  telegraph  companies  operating  in  Canada.  The  applica- 
tion sets  out : — 

In  support  of  such  application,  the  applicant  companies  respectfully 
state — 

1.  That  after  an  exhaustive  inquiry  into  the  conditions  theretofore  exist- 
ing, the  tolls  for  the  transmission  of  telegraph  messages  in  Canada  now  in 
force  were  established  by  the  Board  by  its  General  Order  Xo.  163  of  March 
30,  1916.  which  brought  about  a  substantial  reduction  in  the*  tolls  previously 
in  efFect. 

2.  That  since  the  issue  of  said  order  the  increased  cost  of  labour  and 
material  has  so  added  to  the  expense  of  maintenance  and  oi)eration  of  the  lines 
of  the  applicant  companies  that  the  revenue  derived  from  the  present  tolls  has 
become  totally  inadequate  and  it  is  imperative,  if  the  efficiency  of  the  tel^ 
graph  service  in  Canada  is  to  be  continued  unimpaired,  that  there  shall  be  a 
substantial  increase  in  tolls. 

3.  That  the  increases  referred  to  in  paragraph  2  hereof  have  amounted  in 
the  case  of  wages  to  at  least  60  per  cent  and  in  the  case  of  materials  to  at  least 
85  per  cent,  and  there  have  been  substantial  increases  in  taxes  and  rentals. 
Turthermore,  the  telegraph  employees  of  the  Canadian  Pacific  Railway  have 
now  before  the  Canadian  Railway  War  Board  of  Adjustment  Xo.  1,  an  appli- 
cation for  a  further  substantial  advance  in  wages,  which,  if  granted,  would 
mean  a  very  large  additional  labour  expense,  and  the  other  applicant  com- 
pauies  are  advised  that  similar  applications  will  be  made  by  their  employees. 

"4.  That  in  view  of  similar  conditions  as  to  increased  expense,  railway 
companies  operating  in  Canada  and  the  United  States  were  authorized  to 
increase  their  tolls  by  advances  ranging  from  20  per  cent  to  40  per  cent,  under 
the  so-called  15  per  c-ent  Advance  Case,  effective  March  15,  191S,  and  the 
so-called  25  per  cent  Advance  Case,  effective  August  12,  191S. 

5.  That  in  the  telegraph  inquiry  referred  to  in  paragraph  1  hereof,  the 
Board  held  that  certain  statutory  enactments  affecting  the  Great  Xorth 
Western  Telegraph  Company  in  eastern  territory  had  the  effect  of  limiting 
the  power  of  the  Board  to  authorize  a  general  advance,  and  as  a  result  of  this 
limitation  of  the  Boards  jurisdiction  a  petition  was  filed  with  the  Governor 
in  Council  under  the  War  Measures  Act  on  or  about  the  5th  day  of  October, 
1918,  which  petition  was  referred  to  the  Board  for  its  recommendation  and  was 
subject  to  careful  investigation  by  it. 

"  6.  That  no  decision  has  yet  been  rendered  by  the  Governor  in  Council 
on  the  said  petition,  and  that  since  it  was  under  consideratioa  the  Railway 
Act  has  been  amended  with  reference  to  the  powers  of  the  Board  to  adjust 
rates  notwithstanding  any  restrictive  statutory  enactments  such  as  those 
referre<l  to  in  paragraph  5  hereof. 

"  7.  That  to  meet  tlie  increases  in  expenditure  herein  referred  to  an 
advance  in  telegraph  tolls  will  be  required  aggregating  not  less  than  25  per 
cent,  which  is  the  same  advance  as  asked  for  under  the  petition  to  the  Governor 
in  Council  above  referred  to." 
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The  companies  in  launching  this  application  took  the  position  that  the  amendingf 
legislation  of  1919  gave  the  Board  power  to  overrule  statutory  limitations,  if  any, 
affecting  the  situation. 

It  has  since  bee^i  represented  by  the  Grand  Trunk  Pacific  Telegraph  Company, 
the  Great  North  Western  Telegraph  Company  and  the  Canadian  Pacific  that  the 
constantly  upward  movement  of  material  and  labour  costs  justify  and  necessitate  a 
still  greater  increase  than  what  is  set  out  in  the  application. 

II. 

The  application  was  heard  at  Halifax,  St.  John,  N.B.,  Ottawa  (a  hearing  and 
the  fiTial  argument).  Fort  William,  Winnipeg,  Regina,  Saskatoon,  Edmonton,  Calgary, 
Vancouver  and  Victoria.  Some  eighty-six  Boards  of  Trade,  Chambers  of  Commerce, 
Credit  Men's  Associations,  Grain  Exchanges,  Stock  Exchanges,  the  Union  of  Cana- 
dian Municipalities,  etc.,  were  notified,  and  particulars  as  submitted  by  the  telegraph 
companies  on  their  application  were  furnished.  This  list  of  Boards  of  Trade  covers 
the  principal  cities  and  tow^is  of  Canada.  Notification  was  also  given  to  the  Cana- 
dian Manufacturers'  Association.  In  addition  some  twenty-three  individuals  who 
were  on  the  Board's  lists  as  representing  different  interests  were  notified. 

At  the  hearings,  representations  were  made  and  in  a  very  limited  number  of 
cases  Boards  of  Trade  not  located  in  the  cities  in  which  hearings  were  held  made 
representations.  In  general,  it  may  be  said  that  the  great  majority  of  the  organiza- 
tions notified  submitted  no  representations. 

Mr.  Walsh,  for  the  Canadia-n  Manufacturers'  Association,  stated  he  left  the 
matter  to  the  Board.  He  said  that  the  members  of  his  association  assumed  that  the 
telegraph  companies  were  in  the  same'  position  as  all  other  commercial  organizations 
regarding  increase  in  costs.  In  connection  with  the  draft  schedules  of  rates  which 
are  referred  to  below,  Mr.  Walsh  desired  that  the  increases  as  proposed  between  the 
Maritime  Provinces  and  other  points  in  Canada,  and  the  increases  as  proposed 
between  Toronto  and  Montreal  be  given  careful  consideration. 

The  Toronto  Board  of  Trade,  represented  at  the  hearing  by  Mr.  Marshall,  Traific 
Manager,  stated  it  was  not  opposed  to  an  increase  if  the  necessity  was  established. 

The  Montreal  Board  of  Trade  said  it  was  agreeable  to  such  advances  as  were 
found  fair  and  reasonable. 

The  Board  of  Trade  of  Fort  William  made  no  objection. 

The  Board  of  Trade  of  Winnipeg,  the  Winnipeg  Grain  Exchange  and  the  Credit 
Men's  Association  protested  against  the  rate  increases.  The  position  of  the  Board 
of  Trade  is  more  fully  referred  to  below. 

The  Board  of  Trade  of  Calgary  said  its  position  was :  "  The  attitude  of  our 
Board  towards  the  application  is  that  if  a  fair  and  reasonable  justification  is  submitted 
for  an  increase  we  are  not  inclined  to  oppose  it.  We  want  to  be  fair  and  reasonable 
in  the  matter." 

The  Kegina  Board  of  Trade  stated  its  position  to  be  that  if  an  increase  were 
granted  it  should  be  limited  to  one  year,  with  the  privilege  that  should  conditions  of 
labour,  material,  etc.,  continue  as  they  are  the  order  should  be  extended  until  condi- 
tions became  normal. 

The  Saskatoon  Board  of  Trade,  through  its  traffic  representative,  took  the  follow- 
ing position  at  the  hearing: — 

"  The  plea  in  the  letter  is  an  application  for  increases  on  the  wage  basis. 
In  that  respect  it  is  not  ix)5sible  to  say  much  because  we  all  know  that  the 
demand  for  wage  increases  wont  be  put  off,  and  no  doubt  that  is  a  very  excel- 
lent reason.  Our  Board  felt  that  the  full  i)ossession  of  information  was  in 
the  hands  of  the  Commission,  and,  therefore,  it  is  not  very  much  use  our 
offering  any  very  strenuous  objection.  If  the  Commission  felt  that  the  tele- 
graph companie^j  were  entitled  to  an  increase,  then  the  amount  of  that  increase 
might  very  well  be  fixed  by  the  Commission,  and,  of  co'urse,  would  be." 
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The  Edmonton  Board  of  Trade  made  the  following  statement: — 

"If  there  is  a  reasonable  justification  for  an  advance  in  the  rates  the 
Board  of  Trade  is  thoroughly  satisfied  that  you  deal  with  the  case  from  the 
public  point  of  view  in  a  fair  manner." 

■At  Vancouver  there  was  no  appearance.  A  letter  was  filed  from  the  Board  of 
Trade  stating  that  it  had  not  received  adequate  information.  At  the  hearing,  counsel 
for  the  telegraph  companies  had  his  witnesses  present  and  was  directed  to  give  a 
resume  of  his  position.  No  submission  by  way  of  criticism  of  the  position  taken  by 
the  telegraph  companies  has  been  received  from  Vancouver. 

At  the  hearing  in  Victoria,  no  appearance  was- made  or  protest  received.  Sub- 
"sequently,  at  the  time  of  final  argument,  general  protests  on  behalf  of  the  cities  of 
Vancouver  and  Victoria  against  the  increase  in  rates  were  filed  by  His  Worship  Mayor 
Fisher  of  Ottawa,  acting  in  his  capacity  as  president  of  the  Union  of  Canadian  Muni- 
cipalities. Mayor  Fisher  stated  that  protests  had  been  received  in  the  shape  of  letters 
and  telegrams  from  a  number  of  cities,  particularly  Vancouver  and  Victoria,  asking 
that  the  Union  take  some  action  by  way  of  proceedings  against  any  increase  in  rates. 
No  other  cities  were  mentioned;  and  it  was  stated  by  the  mayor  that  he  had  nothing 
to  present  in  the  way  of  evidence. 

The  Prince  Eupert  Board  of  Trade  stated  it  was  not  adverse  to  an  increase  on  the 
figures  as  filed. 

The  Eetail  Merchants'  Association  of  Canada,  through  its  Saskatoon  branch, 
stated  it  was  opposed,  unless  the  increase  was  absolutely  necessary. 

The  Board  of  Trade  of  Belleville,  Ont.,  made  a  general  objection. 

The  city  of  Hamilton,  although  represented  at  the  hearing  at  the  final  argument, 
made  no  specific  objection. 

The  Halifax  Board  of  Trade  stated  at  the  hearing  held' in  that  city  that  no  protest 
was  made. 

The  St.  John  Board  of  Trade  stated  that  it  w^as  "'  not  averse  to  an  increase  in  tele- 
graph tolls  if  a  careful  examination  of  the  companies'  accounts  shows  that  an  increase 
is  necessary  to  maintain  efficiency  of  service;  and  we  respectfully  request  that  such 
an  examination  be  made  by  the  Board  of  Railway  Commissioners  before  decision  has 
been  reached." 

The  Charlottetown  Board  of  Trade  objected. 

The  city  of  Toronto  opposed  the  increase  primarily  on  the  ground  that  it  was  pre- 
cluded by  legal  limitations,  a  matter  which  is  dealt  with  in  the  judgment  of  the  Chief 
Commissioner. 

It  will  thus  be  seen  that  out  of  the  long  list  of  parties  served  only  a  limited  num- 
ber made  submissions. 

III. 

Commercial  telegraph  service  is  a  matter  peculiarly  affecting  cities  and  towns. 
The  part  played  by  the  telegraph  service  in  the  accounts  of  the  individual  not  engaged 
in  business  is  slight. 

In  checking  the  revenue  estimated  to  be  obtained  from  the  schedules  subsequently 
referred  to,  the  Canadian  Pacific  took  a  typical  month's  business  averaging  about 
one-twelfth  of  the  gross  revenue.  The  following  twenty-six  points  show  79  per  cent  of 
the  business:  Sydney,  Halifax,  St.  John,  Quebec,  Montreal,  Ottawa,  Toronto,  Hamil- 
ton, London,  iSTorth  Bay,  Sudbury,  Sault  Ste.  Marie,  Port  Arthur,  Fort  William,  Win- 
nipeg, Brandon,  Regina,  Moosejaw,  Saskatoon,  Medicine  Hat,  Lethbridge,  Edmonton, 
Calgary,  Nelson,  Vancouver,  and  Victoria. 

The  extent  to  which  the  business  is  commercial  and  tied  up  to  the  larger  centres 
may  be  chocked  by  making  a  further  analysis  of  this  statement.    Taking  the  cities 
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which  had  a  gross  telegraph  revenue  of  5,000  and  upwards  in  the  month  of  August, 
it  is  found  that  the  nine  cities  of  Montreal,  Toronto,  Winnipeg,  Vancouver,  Calgary, 
Ottawa,  Regina,  Edmonton,  and  Halifax  represented  64-8  per  cent  of  the  business. 

In  the  case  of  the  Great  North  Western,  a  similar  situation  appears.  A  list  of 
twelve  offices,  viz.,  Quebec,  Montreal,  Toronto,  Ottawa.  Hamilton,  London,  Fort  Wil- 
liam, Winnipeg,  Regina,  Saskatoon,  Calgary  and  Edmonton,  show  for  the  typical 
month  60  per  cent  of  the  message  revenue  business  and  75  per  cent  of  the  conjoint 
business.  The  four  cities  of  Montreal,  Ottaw^a,  Toronto,  and  Winnipeg  show  for  the 
tj'pical  month  in  question  69  per  cent  of  the  gross  telegraph  revenue. 


IV. 

The  general  nature  of  the  org-anization  of  the  telegraph  companies  is  referred  to 
in  the  Board's  judgment  in  re  Telegraph  Tolls,  20  Can.  By.  Cas.,  p.  1  at  pp.  23-32. 
Since  the  date  of  the  judgment  in  question,  rearrangements,  have  been  made  in  regard 
to  the  Canadian  Xorthern  Telegraph  Company,  a^  the  result  of  which  it  is  now  oper- 
ated by  the  Great  Xorth  Western  Telegraph  Company. 

As  a  result  of  the  rearrangement,  the  Great  North  Western  Telegraph  Company 
has  the  financial  responsibility  of  carrying  $100,000  or  5  per  cent  on  $2,000,000  of 
Canadian  Northern  Telegraph  bonds.  There  was  some  contest  as  to  the  propriety  of 
the  basis  on  which  this  charge  was  made.  The  facts  as  submitted  show  that  there  is 
actually  a  charge  of  $100,000  a  year  on  this  account. 

It  was  testified  in  substance  that  the  relations  betw^een  the  Canadian  Northern 
Railway  and  the  Canadian  Northern  Telegraph  Companies  had  been  such  that  the 
former  acted,  in  the  first  instance,  as  banker  to  the  latter.  There  was  issued  in  1907, 
against  the  telegraph  company,  $800,000  worth  of  bonds.  In  1915,  when  the  arrange- 
ments between  the  Canadian  Northern  Telegraph  Company  and  the  Great  North 
Western  w^ere  entered  into,  it  was  arranged  that  the  Great  North  Western  should  pay 
the  interest  on  these  bonds. 

It  was  testified  by  Mr.  Friend,  Comptroller  of  the  Canadian  National,  that,  as 
nearly  as  could  be  ascertained  from  checking  over  the  records  of  the  contractors,  the 
actual  cost  of  the  Canadian  Northern  Telegraph  Company,  on  January  1,  1915,  was 
$1,920,000.  He  considered  that  at  that  date  there  was  an  approximate  basis  for  the 
$2,000,000  of  bonds;  and  that  on  the  basis  authorized  by  the  trust  company,  an  issue 
up  to  this  amount  could  have  been  made  at  that  time.  However,  the  telegraph  com- 
pany could  not  have  marketed  bonds  at  par. 

An  agreement  was  entered  into  between  the  Canadian  Northern  Telegraph  Com- 
pany and  the  Great  North  Western,  whereunder,  in  1916,  the  additional  amount  of 
$1,200,000  in  bonds  was  issued,  and  the  Great  North  Western  paid  the  interest  from 
January  1,  1915.  The  $1,200,000  of  bonds  were  pledged  from  time  to  time,  to  enable 
the  Canadian  Northern  Railway  to  raise  money.  The  contention  of  counsel  is  set  out 
in  the  following  excerpt  from  evidence: — 

The  Assistant  Chief  Commissioner:  Is  it  your  position  that  those 
$2,000,00(^)  of  bonds  represent  simply  a  return  to  the  railway  of  capital  or  cash 
advances  made  by  the  railway  in  constructing  the  telegraph  system? 

ilr.  Temple:  That  is  my  contention,  that  the  raihvay  company  owned 
the  whole  line,  and  was  out  of  pocket  for  a  number  of  years  in  the  building  of 
the  line,  and  at  such  times  as  they  wanted  to  continue  their  operations  they 
issued  these  bonds  to  recoup  them  for  the  railway  bonds." 

The  situation  as  to  the  Grand  Trunk  Pacific  Telegraph  Company,  so  far  as  its 
general  relation  to  the  Grand  Trunk  Pacific  Railway  Company  is  concerned,  is  as  fol- 
lows : — 
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The  Grand  Trunk  Pacific  Telegraph  Company  was  incorporated  in  1906,  with  a 
capital  of  $1,000,000,  of  which  $100,000  issued  as  fully  paid.  Out  of  the  $100,000,  all 
shares  except  twelve  issued  to  the  Grand  Trunk  Pacific  Kailway  Company,  with  the 
exception  of  these  twelve  the  shares  are  still  held  by  the  company.  The  twelve  shares 
issued  as  qualifying:  shares  to  officials  of  the  Grand  Trunk  Pacific  Railway  Company, 
and  Grand  Trunk  Pacific  Telegrraph  Company. 

No  part  of  the  Grand  Trunk  Pacific  Telegraph  line  had  been  constructed  prior  to 
the  incorporation  of  the  company.  The  construction  of  the  line  was  under  the  direc- 
tion of  the  officials  of  the  telegraph  company,  the  railway  company  acting  as  its  banker, 
and  advancing  the  necessary  amount  to  pay  for  construction.  The  amount  so  advanced 
was  $1,188,000. 

About  1917,  an  estimate  was  made  showing  that  four-fifths  of  the  business  trans- 
acted by  the  company  was  railway  business  and  one-fifth  telegraph  business.  The  fact 
that  the  Grand  Trunk  Pacific  is  not  operating  in  a  settled  country  has  a  bearing  on 
the  small  proportion  of  commercial  business. 

After  this  apportionment  was  made,  the  telegraph  company  undertook  to  pay  the 
railway  company  5  per  cent  on  20  per  cent  of  the  cost,  this  being  apportioned  on  the 
basis  of  use.  It  also  undertook  to  pay  20  per  cent  of  the  cost  of  maintenance;  and  over 
and  above  this,  in  consideration  of  the  advantages  which  it  received  from  the  railway 
company  for  the  use  of  its  offices,  employment  of  its  agents  as  common  agents  for  both 
companies,  and  the  assistance  which  the  railway  company  gave  the  tele^aph  company 
for  inspection  of  its  wires,  the  telegraph  company  undertook  to  pay  an  additional 
55  per  cent  of  the  maintenance  cost.  In  substance,  it  pays,  as  a  result  of  enjoying  20 
per  cent  of  the  system,  75  per  cent  of  the  cost  of  maintenance  and  5  per  cent  on  20 
per  cent  of  the  cost.  ^ 

The  construction  of  the  telegraph  line  was  let  separately  from  the  railway — kept 
separate  from  it.  The  cash  which  actually  went  into  construction  of  the  telegraph 
line,  up  to  June  30,  1919,  was  $1,188,833. 


Y. 

The  application  made  by  the  applicant  was  presented  as  being  justifiable  on  two 
grounds:  (1)  a  valuation  basis,  including  thereunder  a  return  on  valuation,  built  uir, 
in  the  case  of  the  Canadian  Pacific,  in  part  on  estimate  and  in  part  on  book  costs,  and 
also  of  depreciation  computed  on  cost  of  reproduction  on  present  day  prices;  (2)  a  justi- 
fication on  the  bases  of  increased  costs — work  and  labour  and  material. 

As  presented  by  counsel  for  the  Canadian  Pacific  and  Grand  Trunk  Pacific  Tele- 
graph, the  justification  from  the  standpoint  of  valuation  involved  the  following  facts, 
which  the  rate  should  take  care  of  (p.  10036  of  Evid.,  vol.  315)  : — 

(a)  Actual  operating  expenses 

(h)  Day  to  day  repairs  as  distinct  from  depreciation 

(c)  Provision  for  depreciation,  which-  in  the  long  run  wnll  provide  a  fund 
which  will,  over  a  period  of  time,  take  care  of  all  renewals. 

(d)  A  fair  return  on  the  money,  that  is,  capital  actually  invested  in  the 
plant. 

Counsel  for  the  Canadian  Pacific  Railway  Company  and  the  Grand  Trunk  Pacific 
Telegraph  Company  stated  that  a  return  of  7  per  cent  for  dividend,  plus  3i  per  cent 
by  way  of  surplus,  was  reasonable.  The  7  per  cent  rate  was  argued  for  with  reference 
to  the  existing  money  rate  and  the  necessity  of  having  such  a  return  as  would  attract 
capital  if  and  when  needed. 

The  item  of  3J  per  cent  for  surplus  was,  it  was  argued,  justified  by  the  position 
taken  by  ^Mr.  Mueller  in  the  Western  Bates  Case.   In  that  case  the  latter  said,  in  sub- 
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stance,  that  if  money  were  worth  5  per  cent,  there  should  be  a  surplus  of  2^  per  cent. 
In  re  Western  Tolls,  17  Can.  Ry.  Cas.,  123,  197. 

Evidence  was  given  by  financial  experts,  called  as  witnesses  by  counsel  for  the 
telegraph  companies.  Mr.  Aldred  stated  that  a  utility  company,  to  be  in  a  safe  condi- 
tion, should  earn  twice  the  dividend  requirements,  plus  depreciation.  Mr.  Dyment- 
gave  evidence  to  the  effect  that  a  utility  company  should  earn,  with  a  dividend  rate  of 
7  per  cent,  14  per  cent  over  and  above  depreciation,  but  that  after  a  reasonable  reserve 
had  been  obtained  this  could  be  reduced  to  12  per  cent. 

It  will  be  noted  that  Mr.  Phippen's  computations  are  based  on  10^  per  cent.  The 
rate  of  depreciation  was  computed  at  5-35  per  cent  on  reproduction  cost. 

In  the  former  hearing  as  of  December  31,  1910,  there  was  filed  with  the  Board 
what  is  known  as  the  Bristol  &  Griffith's  Valuation  of  the  Telegraph  Department  of 
the  Canadian  Pacific  Railway  Company,  showing  a  total  of  $6,696,421.40.  This  was, 
as  was  pointed  out,  a  valuation,  not  a  book-cost  return.  To  this  has  been  added  the 
expenditures  actually  made  from  December  31,  1911,  to  December  31,  1919,  giving  a 
total  of  $10,423,040.96.  This  is  made  up,  as  will  be  noted,  in  part  of  valuation  and  in 
part,  of  actual  construction  cost. 

The  replacement  value  of  the  plant  is  placed  at  $19,826,175.47,  this  being  arrived 
at  by  checking  prices  and  adding  a  computed  increase  in  cost  of  90-2  per  cent,  which 
is  the  excess  of  1919  over  1913  prices. 

The  return  at  10^  per  cent  on  the  valuation  would  amount  to  $1,094,419,  while 
the  depreciation,  computed. at  5-35  per  cent,  would  amount  to  $1,066,700,  or  $2,161,119 
for  these  items  alone. 

The  return  of  the  Canadian  Pacific  Telegraph  for  the  fiscal  year  ending  June  30, 
1919,  as  submitted  to  the  Dominion  Government,  shows  the  following: — 

Operating  revenue   $3,756,425  32 

expense   2.358,298  86 

Net  revenue   $1,397,126  46 


As  already  pointed  out  in  re  Telegraph  Tolls,  supra,  pp.  37-38,  the  Canadian 
Pacific  contends  that  while,  from  the  standpoint  of  departmental  practice,  returns  in 
the  form  in  which  they  have  been  submitted  to  the  Dominion  Government  have  been 
used,  they  do  not,  as  a  matter  of  fact,  properly  distribute  costs  as  between  the  tele- 
graph department  and  the  railway. 

The  telegraph  department  submits  that  there  are  many  advantages  which  it 
obtains  because  of  its  relation  to  the  railway  a-nd  the  expenses  of  which  have  been 
borne  in  the  past  by  the  railway.  It  further  contends  that  in  any  proper  adjustment 
of  rates  on  the  basis  of  cost,  a  rearrangement  should  be  made  between  the  railway 
and  the  telegraph  department,  whereby  the  latter  will  bear  its  proper  proportion  of 
cost. 

In  this  connection  it  submits  a  statement  as  to  the  advantages  which  it  obtains: — 

"  CANADIAN  PACIFIC  RAILWAY  COMPANY'S  TELEGRAPH. 

^'telegraph  plant. 

"  The  complete  telegraph  plant  should  be  considered  as  belonging  to  the 
Commercial  Telegraph  Department. 

"  The  Commercial  Telegraph  Department  should  provide  the  railway  with 
wires  for  the  movement  of  its  trains,  reports  and  railway  service  telegrams, 
witliout  charge  to  the  railway. 

"  The  Commercial  Telegraph  Department  to  be  responsible  for  the  full 
cost  of  maintenance  and  renewals  of  all  li-nes. 
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EXCHANGE  WITH  RAILWAY. 

"  The  railway  to  grant  the  Commercial  Telegraph  Department  the  follow- 
ing privileges: — 

Free  and  exclusive  right  of  way  for  telegraph  lines  over  its  entire  system. 

''Special  value  of  the  riglit  of  way  for  Commercial  Telegraph  purposes. 

"  Without  the  right  to  huild  our  commercial  telegraph  line  on  the  Canadian 
Pacific  right  of  way,  it  would  he  impossible  to  provide  the  public  with  a  tele- 
graph service  from  the  Atlantic  to  the  Pacific  entirely  through  Canadian 
territory,  as  there  are  no  highways  through  the  greater  part  of  the  Oouniry 
where  lines  could  he  huilt. 

"  The  railway  has,  at  considerable  expense  to  its  maintenance  of  way,  kept 
the  railway  right  of  way  clear  of  all  hrush  and  timber  that  might  come  in 
contact  with  the  telegraph  wires. 

"  The  right  of  way  has  meant  an  advantage  in  low  cost  in  distributing  and 
in  moving  telegraph  material  supplies  and  men  for  the  construction  and  main- 
tenance of  the  commercial  lines,  and  also  in  the  movement  of  boarding  cars  used 
by  the  construction  and  maintenance  forces. 

"  The  right  of  way  provides  an  easy,  efficient  and  satisfactory  means  of  line 
supervision  and  inspection.  The  prompt  repairing  of  defects  that  would  not  be 
possihle  were  our  lines  built  along  highways.  In  the  winter  season  it  would  be 
impossible  to  move  men,  except  by  train,  over  the  great  stretch  of  Canadian 
territory  covered  by  the  Canadian  Pacific  Railway.  There  are  practically  no 
convenient  highways  between  Sydney  and  Montreal;  Chalk  River  and  Winni- 
peg; Calgary  and  Vancouver;  or  from  Calgary  to  Vancouver  through  the 
Crow's  Nest  and  the  Kootenay  country,  over  which  telegraph  lines  could  he^ 
huilt  and  maintained. 

"If  the  right  of  way  was  not  available  the  cost  of  handling  commercial 
business  in  Canada  would  he  excessive. 

"  Free  transportation  for  all  officials  and  commercial  staff,  including 
telegraph  operators  and  dependents,  of  the  Commercial  Telegraph  Department. 

"  Free  freight  for  all  telegraph  material  for  building,  repairing,  renewing 
of  lines  or  apparatus. 

"  The  railway  to  provide  a  light  engine,  engines,  or  work  trains  to  enable 
the  Commercial  Telegraph  Department  to  effect  quick  repairs  to  its  lines,  in 
event  of  sleet,  windstorms  or  other  causes. 

"  The  railway  to  continue  to  have  their  sectionmen  carry  out  a  supervision 
of  the  telegraph  lines  along  the  railway,  and,  if  possible,  make  temporary 
repairs  until  the  telegraph  repairmen  can  reach  the  point  of  interruption 
(rule  2-65,  Maintenance  of  Way). 

"  The  railway  to  provide  at  all  its  stations,  facilities  for  handling  commer- 
cial telegrams  without  rental  charge,  and  at  such  stations  the  railway  to  provide 
efficient  staff  to  handle  commercial  telegrams  without  charge  to  the  Commer- 
cial Telegraph  Department,  except  that  the  Commercial  Telegraph  Department 
will  allow  agents  10  per  cent  on  receipts  and  checks. 

"  The  Commercial  Telegraph  Department  has  an  exclusive  earning  power 
in  all  railway  stations,  Canadian  Pacific  trains,  Canadian  Pacific  hotels,  and  on 
Canadian  Pacific  steamships. 

"  The  Commercial  Telegraph  Department  is  so  co-related  to  the  railway 
that  all  facilities  may  be,  and  are  at  times,  used  in  purely  commercial  service. 
The  general  instructions  are  that  commercial  telegrams  will  have  preference 
over  all  kinds  of  railway  service  messages,  excepting  train  orders. 

"  On  all  railway  train  telephone  circuits  a  commercial  circuit  is  super- 
imposed, and  on  branch  lines  where  there  is  a  train  wire,  so  called,  and  a 
commercial  wire,  the  Commercial  Department  utilize  the  train  wire  to  assist 
in  the  movement  of  commercial  telegrams. 


168 


At  all  large  commercial  centres  on  the  system,  except  on  the  British 
Columbia  Division,  the  railway  credits  the  Commercial  Telegraph  Department 
for  handling  railway  service  telegrams,  that  is,  the  actual  cost  of  transmitting 
and  receiving  railway  business  at  these  points. 

'*  The  railway  has  carried  all  stocks  of  telegraph  material  and  supplies  for 
the  Commercial  Telegraph  Department  without  cost. 

"  In  view  of  the  favourable  exchange  of  services  in  favour  of  the  Commer- 
cial Telegraph  Department,  the  Commercial  Telegraph  Department  should  be 
the  owners  of  the  entire  plant,  and  carry  the  cost,  except  for  the  handling  of 
railway  service  telegrams  by  commercial  operators." 

In  dealing  with  the  method  of  subdivision  of  accounts,  the  following  language 
was  used  in  re  Telegraph  Tolls,  at  p.  38: — 

^'  The  methods  of  allocation  of  expense  which  the  audit  office  has  followed 
are  apparently  intended  to  facilitate  comparisons  as  between  departments.  If, 
however,  the  rates  of  a  particular  service  are  to  be  regulated,  it  is  legitimate  to 
allocate  to  that  service  its  proper  costs.  It  is  material  that  all  the  factors  of 
cost  properly  chargeable  thereto  should  be  recognized,  otherwise  the  rates 
attaching  to  one  service  might  be  revised  at  the  expense  of  the  returns  attach- 
ing to  another  and  entirely  distinct  'service." 

The  company  submits  a  revised  statement  which  it  considers  should  be  used  as 
showing  the  exact  position  of  the  Telegraph  Department.  This  revised  statement 
sets  out.  it  will  be  noted,  the  depreciation: — 

CANADIAN  PACIFIC  RAILWAY  COMPANY. 
Commercial  Telegraph  Lines. 
Fiscal  Year  ending  June  30 j,  1919. 
As  reported  to  the  Dominion  Government. 


Operating  revenue   $3,756,425  32 

expense   2.358,298  86 


Net  revenue   $1,397,126  46 


Correct  statement  showing  nroper  debits  against  Commercial  Telegraphs. 

Operating  revenue.    Operating  expense. 
$3,756,425.32        $2,358,298  86 
Note. — ^Transfer    from    Railway     to     Commercial  Telegraph 
Expense — 

Current  maintenance   275,991  40 

Depreciation  at   replacement    value.    $19,826,175.47    at  about 
5-35  per  cent,  $1,060,657.42. 

Expended  on  replacements   111,928  00 

Balance  unexpended   948,729  42 

Audit,  legal  and  general  executive  expenses   75.000  00 

Rentals  to  be  charged  by  railway   20,400  00 


Total   $3,790,347  68 


Operating  revenue   $3,756,425  32 

Deficit   33.922  36 

Additional  wage  increase  for  1920  over  1919,  approximately..         164,507  50 


Total   $198,429  86 


Cost  value  of  plant  $10,423,040  96 

Replacement  value  of  plant   19,826,175  47 


It  will  be  noted  that  this  does  not  take  account  of  the  return  at  10|  per  cent  on 
the  value  of  the  plant  as  estimated.  If  to  the  deficit  of  $198,429.86,  as  computed,  there 
is  added  the  computation  by  way  of  return  on  the  value  of  the  plant,  the  result  would 
be  a  r^omputed  deficit  of  $1,292,849.06. 


1(>9 


The  Canadian  Pacific  Teleiiraph  states  that  from  the  standpoint  of  use  of  mileage 
of  wire,  83-79  per  cent  is  chargeable  against  the  Commercial  Department.  There  is 
also  another  computation  that  not  more  than  25  per  cent  should  be  charged  against 
the  railway.  The  company,  however,  has  gone  so  far  as  to  point  out  in  the  extract 
above  given  that  in  view  of  the  advantages  which  the  telegraph  receives  the  total  cost 
should  be  charged  up  to  the  Commercial  Telegraph  Department. 

In  the  argument  of  Mr.  Pitblado,  senior  counsel  in  connection  with  the  former 
investigation;  at  p.  36  of  his  argument,  he  took  a  certain  position  which  when  worked 
out  on  the  basis  of  computation  amounted  to  allocating  47  1  per  cent  of  the  cost,  as 
computed,  to  the  commercial  telegraph  side. 

If,  for  the  purposes  of  conservative  computations,  this  is  taken,  this  would  give 
the  value  of  the  plant  allocated  to  commercial  service  at  $4,910,252;  and  if  a  return 
at  lOi  per  cent  is  taken  on  this,  this  would  necessitate  $515,576  for  dividend  and  sur- 
plus purposes. 

This,  however,  would  have  to  be  an  addition  to  net  operating  revenue;  since  on 
the  statement  submitted  by  the  Canadian  Pacific  Telegraph  to  the  Government  for  the 
year  ending  June  30,  1919  (and  subject  to  the  criticism  urged),  the  operating  ratio 
was  62-8  per  cent,  it  follows  that  the  addition  to  net  operating  revenue  amounting  to 
$515,576  requires  an  addition  to  gross  revenue  of  $763,511. 

If  on  the  valuation  as  given  by  the  Canadian  Pacific  83-79  per  cent  is  taken,  the 
result  would  be  $917,013  to  meet  the  dividend  and  surplus  requirements. 

The  judgment  of  the  Board  In  re  Telegraph  Tolls,  rendered  on  March  29,  1916, 
reduced  rates  by,  on  the  average,  17  per  cent.  The  condition  of  earnings  from  the 
years  1917  to  1919  may  be  considered: — 

CANADIAN  PACIFIC. 


1917— 

Gross  revenue   $3,220,783 

Operating  expenses   1,671,336 


Net   $1,549,447 


1918— 

Gross  revenue   $S, 379,033 

Operating  expenses   1,862,549 


Net   $1,516,484 


1919— 

Gross  revenue   $3,756,425 

Operating  expenses   2.359.298 


Net   $1,397,127 


On  the  uncorrected  ratio  as  criticised  by  the  Canadian  Pacific  the  ratio  which  in 
1916  was  48-3  per  cent  rose  to  51-9  per  cent  in  1917;  to  55-1  per  cent  in  1918;  and  to 
62-8  per  cent  in  1919. 

The  significant  fact  in  the  period  1917-1919  is  that  with  increases  in  gross  there 
were  sharp  reductions  in  net.  Taking  the  year  1917  as  a  basis,  1918  showed  a  gross 
revenue  increase  of  $158,250  and  a  net  operating  decrease  of  $33,963;  1919  showed  a 
gross  revenue  increase  of  $535,642,  and  a  net  operating  decrease  of  $152,321. 

The  efi^ect  of  decreases  in  net  coincident  with  the  gross  revenue  increase  is  equiva- 
lent to  saying  that  in  1918  the  Canadian  Pacific  Telegraph  was,  from  the  standpoint 
of  net  operating  revenue,  $192,213  worse  off  than  in  1917,  while  for  1919  it  was  $687,- 
963  worse  off. 

The  Great  North  Western  Telegraph  Company,  which  is  operated  as  a  separate 
company,  had  in  1917  an  operating  ratio  of  67-1  per  cent;  in  1918  an  operating  ratio 
of  75-6  per  cent;  and  in  1919,  82-1  per  cent. 

Computations  were  submitted  by  the  Great  N'orth  Western  Telegraph  Company 
.bearing  on  the  valuation  of  the  property,  the  return  thereon,  and  a  provision  for 
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depreciation  at  6  per  cent.  The  latter  ratio  is  higher  than  that  of  the  Canadian  Pacific 
beca^use  the  Great  North  Western  has  a  larger  proportion  of  iron  wire.  Similar  compu- 
tations were  also  submitted  by  the  Grand  Trunk  Pacific  Telegraph  Company,  which 
showed  a  depreciation  ratio  of  5-52  per  cent. 

VI. 

Counsel  for  the  Winnipeg  Board  of  Trade  directed  especial  attention  to  the 
depreciation  ratios.  He  contended  that  the  depreciation  which  was  being  so  developed 
was  theoretical  depreciation  and  that  when  judged  from  the  standpoint  of  actual 
expenditures  and  actual  condition  the  amounts  represented  by  the  ratios  chosen  were 
neither  justifiable  nor  necessary.  He  pointed  out  that  the  Great  North  Western  never 
.  had  a  depreciation  account,  but  that  the  company  had  spent  on  replacements  a  certain 
amount  of  money. 

As  to  the  matter  of  investment,  counsel  for  the  Winnipeg  Board  of  Trade,  while 
naturally  safeguarding  himself,  expressed  the  following  opinion  (Evid.,  vol.  318,  p. 
625)  :— 

"Personally,  I  take  the  view,  and  I  think  I  am  safe  in  saying  this,  that 
lOi  per  cent  is  not  an  unreasonable  return  in  any  event  on  the  money  actually 
invested  .  .  .  .  I  do  not  like  to  commit  myself,  without  having  given 
thought  to  it,  how  far  they  are  entitled  to  returns  on  things  which  evolution 
had  made  more  valuable  rather  than  the  placing  in  of  money  .... 
But  as  to  that  question  of  rate,  I  would  say  104  per  cent  is  not  unreasonable." 

AVhile  criticising  the  capital  amount  of  the  Great  North  Western  as  being  created 
out  of  earnings,  counsel  for  the  Winnipeg  Board  of  Trade  at  the  same  time  stated  that 
there  was  justification  for  some  return  on  reserve  accumulated  out  of  earnings  and 
reinvested  in  the  business.  His  position  may  be  summarized  by  reference  to  the  fol- 
lowing extracts  from  vol.  318 :  at  p.  330,  Reinvested  profits  have  a  right  to  a  return 
although  not  at  lOJ  per  cent ;  at  p.  Sol,  referring  to  the  same  subject,  he  said,  "  they 
are  entitled  to  some  return."  It  is  a  matter  of  "  getting  them  a  fair  return."  With 
regard  to  the  reinvestment  of  profits  in  the  business,  reference  may  be  made  to  In  re 
Bell  Telephone  Co.  Increased  Tolls,  25  Can.  Ry.  Cas.,  pp.  18-21. 

It  may  be  noted  in  passing  that  if  the  Canadian  Pacific  Telegraph  were  operated 
on  the  same  ratio  as  the  railway  of  which  it  forms  a  part  the  operating  ratio  would  be 
80-3  per  cent.  If  the  operating  ratio  were  according  to  the  revised  figures  given  by  the 
Canadian  Pacific  Telegraph  in  its  relation  to  the  railway,  the  operation  ratio  would  be 
over  100  per  cent. 

The  Great  North  Western  figures,  taking  1917  as  a  base,  show  in: — 

191S — Gross  revenue,  decrease  of   $  16,437 

Net  operating,  decrease   186,038 

1919 — Gross  revenue,  increase   100,220 

Net  operating  revenue,  decrease   314,537 

That  is  to  say,  taking  1919  alone,  the  effect  of  increased  gross  as  counterbalanced 
by  decreased  net  was  equivalent  to  a  decrease  of  $414,757. 

The  figures  of  the  Grand  Trunk  Pacific  Telegraph  Company  were  submitted  at  the 
hearing.  The  volume  of  business  is  small  and  the  conditions  are  admittedly  adverse. 
It  was  stated  by  counsel  that  they  were  so  adverse  they  could  not  be  taken  as  a  measure 
of  what  the  general  increase  should  be.  It  was  at  the  same  time  urged  that  while  it 
was  recognized  that  in  competitive  areas  the  Grand  Trunk  Pacific  Telegraph  Company 
would  have  to  meet  increases,  if  any,  which  might  be  fixed  for  its  more  favourably 
situated  competitors — that  is  to  say,  it  would  be  held  down  by  their  level  in  the  case 
of  territory  in  which  it  was  subjected  to  competition — it  should,  where  no  such  compe- 
titive conditions  existed,  be  given  special  treatment  by  being  put  on  a  higher  basis. 
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YII. 

It  was  pointed  out  in  the  judgment  In  re  Telegraph  Tolls,  p.  8,  that  while  the 
complaint  in  the  first  instance  dealt  with  allegations  of  discrimination  in  respect  of 
rates  into  and  out  of  Winnipeg,  it  broadened  out  in  the  course  of  the  discussion  into 
the  determination  of  the  scope  of  a  general  inquiry  into  the  reasonableness  of  the 
tariffs  of  tolls.  While  the  question  of  discrimination  had  been  raised  in  the  initial 
proceeding,  although  this  question  was  also  set  out  in  argument  by  counsel,  the  inves- 
tigation was  conducted  rather  as  a  general  investigation  into  the  tolls  charged  and 
the  justifiability  thereof.  The  constructive  suggestion  of  Government  counsel  as  to 
a  system  of  tolls  looked  to  the  installation  of  a  system  which  he  considered  would  be 
justifiable  from  the  standpoint  of  general  reasonableness.  Ihid.  The  rates  of  the 
Western  Union  Telegraph  Company  in  the  provinces  of  New  Brunswick  and  Nova 
Scotia  were  not  subject  to  criticism  as  being  unreasonable.  Ihid,  p.  23.  It  was  also 
stated  at  p.  1^2  of  the  judgment  that,  In  efi'ect  here,  as  in  the  e:spre;ss  investigation, 
the  maximum  tolls  for  commercial  service  are  before  the  Board  for  approval  and  the 
burden  is  on  the  Board  to  see  that  in  such  approval  proper  standards  of  reasonable- 
ness are  adhered  to." 

In  general,  it  may  be  said  that,  subject  to  the  understanding  of  the  law,  as  set 
out  in  the  judgment,  respecting  the  zone  from  Sudbury  east,  the  rate  structure  as 
amended  by  the  judgment  was  found  reasonable.  As  has  been  indicated,  the  reductions 
made  averaged  IT  per  cent.  The  question  now  is  whether  increases  over  the  rates  as 
reduced  in  1916  are  justifiable. 


YIII. 

Without  assenting  to  the  general  position  that  Vv'lienever  labour  costs  are  increased 
a  regulative  tribunal  should  automatically  increase  rates  accordingly  to  counter- 
balance  the  increased  labour  cost,  it  must  be  recognized  that  as  a  matter  of  direct 
governmental  intervention  the  adoption  of  an  increased  scale  of  rates  to  offset  the 
increases  under  the  McAdoo  Award  was  put  in  force.  The  increased  scale  of  rates  so 
put  in  force  in  virtue  of  the  War  Measures  Act  has,  for  the  reasons  which  were,  and 
are,  compelling  when  the  rate  increases  were  made  effective,  been  continued  under  the 
Board's  order  in  terms  of  the  wider  powers  given  by  the  amendment  of  section  325  of 
the  Railway  Act. 

The  Board,  in  its  report  of  July  25,  1918,  pursuant  to  the  direction  contained  in 
Order  in  Council  No.  1768,  said  report  dealing  with  the  increases  in  freight  rates, 
pointed  out  the  position  as  set  out  in  Order  in  Council  No.  1768,  that  in  view  of  the 
increased  cost  of  living  the  wages  in  Canadian  territory  should  be  increased  as 
increased  in  American  territory  by  the  award  commonly  known  as  the  McAdoo  Award, 
as  the  same  may  from  time  to  time  be  amended  or  extended,  in  so  far  as  the  Govern- 
ment railway  systems  are  concerned;  and  that  it  is  advisable,  in  the  public  interests,' 
that  the  companies  privately  owned  should  make  similar  increases  to  their  employees; 
and  further  recited  that  the  railway  companies  having  notified  their  employees  of 
their  acceptance  of  the  McAdoo  Award,  the  effect  of  this  order  is  to  reimburse  the 
companies  for  the  additional  increased  cost  to  which  the  railways  will  be  put  by  the 
adoption  of  the  scale  and  in  their  railway  operation. 

The  Grand  Trunk  Pacific  Telegraph  Company  is  a  department  of  the  Grand 
Trunk  Pacific  Railway  Company.  The  Canadian  Pacific  Telegraph  is  a  department 
of  the  Canadian  Pacific  Railway  Company. 

The  Order  in  Council,  P.C.  No.  - 1863,  authorized  increases  in  freight  rates. 
These,  as  has  been  pointed  out,  follow  on  the  increase  in  wages  in  accordance  with 
the  McAdoo  Award.  The  telegraph  service  is  not  included  in  the  provisions  of  the 
McAdoo  Award. 
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The  Grand  Trunk  Pacific  Telegraph  Company  applied  as  of  August  1,  1918,  the 
provisions  of  the  McAdoo  Award  in  respect  of  organized  labour,  which  arrangement 
provided  for  a  percentage  increase,  and,  subsequently,  applied  the  provisions  of 
Supplement  No.  7  to  the  McAdoo  Award,  which  provided  in  the  case  of  unorganized 
labour  for  a  flat  increase. 

The  Canadian  Pacific  Telegraph  had  applications  for  increases  in  wages.  Tlie 
report  of  the  Conciliation  Board,  while  acceptable  to  the  company  ,was  not  acceptable 
to  its  employees.  The  matter  was  discussed  in  the  Cabinet,  and,  as  represented  hy 
the  company,  the  situation  was  that  it  was  asked  by  the  Government  to  settle  the 
matter  by  the  installation  of  the  McAdoo  Award.  This  was  done  by  the  company, 
effective  May  1,  1W8,  as  regards  its  organized  labour,  and  subsequently,  the  Award 
as  amended"  by  Supplement  Xo.  7  as  affecting  unorganized  labour,  was  made  effective 
September  1,  1918. 

The  Great  Xorth  Western  Telegraph  Company  has  had  applications  for  increase 
in  wages,  and  an  award  has  been  made  by  the  War  Labour  Board  which  had  the  effect 
of  applying  the  provisions  of  the  McAdoo  Award,  effective  September  1,  1918. 

In  the  report  of  the  Board,  above  referred  to,  in  connection  with  P.C.  Order  No. 
I7r.^,  it  was  pointed  out  by  the  Board  that  it  had  not  considered  any  increase  in  rates 
prior  to  the  15  per  cent  increase,  as  this  was  predicated  on  the  increased  costs  at  that 
date.  The  situation  in  regard  to  the  telegraph  companies  is  different  in  that  rates  were 
reduced  in  1916. 

IX. 

As  -a  result  of  the  increases  under  the  McAdoo  Award,  the  Grand  Trunk  Pacific 
Telegraph  Company,  whose  wage  scale  is  on  the  same  basis  as  the  Canadian  Pacific- 
Telegraph,  was  on  November  1,  1918,  paying  $2,593  per  month  more  than  it  was  paying 
in  August,  1917;  that  is  to  say,  there  is  an  addition  to  the  yearly  wage  bill  of  $31,110. 

The  wage  computations  as  given  do  not  count  day  to  day  labour  and  maintenance 
gangs,  overtime  for  operators  and  reduced  hours  and  working  days,  and  increased 
charges  for  messenger  service.  These  are  material  factors,  the  effect  of  w^hich  is 
referred  to  in  the  case  of  the  Great  North  Western  and  Canadian  Pacific. 

The  latest  figures  available  show  the  increases  in  wages  in  the  period  1918-19 
and  estimated  for  1920  as  follows: — 

Graxd  Trunk  Pacific  Telegraph  Company. 

Statement  showing  estimed  increase  in  wages,  1919,  to  1920,  as  compared  with  period  June  30, 
1918,  to  June  3'0,  1919  (including  gang  labour  in  addition  to  regular  forces). 

1918-1919. 

Total  wages  for  regular  forces,  July  1918. 

August-December,  1918. 
January  1  to  June  3'0.  1919. 
Approximate  overtime.  January  1  to  June  30,  1919. 


Total  for  regular  forces,  June  30,  1918,  to  June  30,  1919. 
gangs  (not  regular). 

Grand  total  for  1918-19. 

G.T.P.  Telegraph  Company  proportion..    ..     $104,592  53 

G.T.P.  Railway  Company  proportion   40,284  62 

Estimated,  1919-1920. 
Total  wages  regular  forces  to  September  1,  1919 — 2  months. 

September,  1919-June  30,  1920—10  months. 

Approximate  overtime. 

Estimated  increases  (conservative). 


Total  for  regular  forces.  June  30,  1919-June  30,  1920'.  , 

gangs.  June  30,  1919-June  30,  1920. 
Grand  total,  1919-20. 

G.T.P.  Telegraph  Company  proportion..  ..  $125,417  05 
G.T.P.  Railway  Company  proportion   46,387  08 

l  i  t-  t(jtiil  revenue  of  the  Grand  Trunk  Pacific  Telegraph  Company  for  the  year 
endincr  June  30,  1919.  was  $121,019. 


$     6,416  52 
46,866  05 
61,228  20 
6,696  06 


$121,206  83 
23,670  32 


$144,877  15 


$  20,409  40 
107.754  00 
14,197  80 
2,220  06 


$144,581  26 
27,222  87 
$171,804  13 
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The  following  comparative  statement  of  the  Canadian  Pacific  Telegraph  shows 
the  wage  bill  of  the  Canadian  Pacific  Telegraph  for  the  fiscal  year  ending  June  30, 
1918,  as  compared  with  the  fiscal  year  ending  June  30,  1919: — 

Fiscal  Year  ending  June  30. 

1917-18.  1918-19.  Increase. 

Clerks  and  operators                      $1,073,407  02  $1,450,876  S2        $377,469  80 

Tel.  Journal  (Rv.  Commissions, 

etc.)                                                  171.825  82  192,274  64            20,448  82 

Tel.  proportion  of  joint  offices.           16,262  32  27,599  51           11.337  19 

Messengers                                         153,4^1  36  211.746  46           58,285  09 

$1,414,956  52        $1,882,497  42        $467,540  90 


The  operators  and  clerks  in  1919  were  99-6  per  cent  of  the  number  employed  in 
1918,  but  the  wages  represent  an  increase  of  35  per  cent. 

In  the  evidence  as  submitted  by  the  Canadian  Pacific  Telegraph,  it  was  estimated 
that  there  would  be  an  additional  increase  for  the  fiscal  year  1920,  due  to  the  McAdoo 
Award,  amounting  to  $161,507.  This  has  proved  to  be  an  underestimate.  During  the 
fiscal  year  ending  June  30, 1920,  the  increases  in  salary  due  to  further  increases  as  based 
on  eight  months  ending  February  and  computed  for  the  remaining  portion  of  the 
year  will  amount  to  $275,552.  The  two  items  as  given  amount  to  $733,092.  In 
addition,  the  portion  of  increase  due  to  salaries  to  messengers  and  commissions  will 
amount  to  some  $61,637  more,  giving  a  total  of  $79i,729,  which  will  have  accrued 
as  the  result  of  the  increases  made  since  1918. 

The  following  comparative  table  sets  out  the  wage  costs  situation  for  the  Great 
Xorth  Western  Telegraph  Company  for  the  fiscal  year  ending  June  30: — 

Great  North  Western  Telegraph  CoiiPANr. 

Statement  of  increased  cost  of  wages  in  1919  over  1914,  occasioned  by  higher  wage  rates  and 

shorter  hours,  etc. 

Per  cent  Number 

Average,          Salary,  Increase  per  inc.  per    Employees  Total  Increased 

1914.               1919.  Employee.  Employee.       1919.  :MonthIy.         Cost  yearly. 
Operating  and  clerical — 

$51  39            $  90  17  $3S  7S  75«/r  968         $38,593  SS 
Plant — 

$63  84            $119  19  $55  35  86^.^  76            4,174  96 
General  offices — 

$58  58               87  97  29  39  OO^'c  5S             1.7S3  14 

$52  82           $  92  f\Tj  $39  23  74^:  1,102         S44.551  98       S534,623  76 

Yearly  increase   $534,623  76 

Cost  of  applying  shorter  hours,  approximately   50,000  00 

Increased  cost  extra  time,  approximately   15,0-00  00 

Increased  cost  vacations,  approximately   7,50^0  00 

Providing  typewriters  free  of  charge,  approximately   4,418  00 

Total   $611,541  76 


The  wages  of  1914  are  practically  the  same  as  those  of  1915.  Figures  are  available 
showing  the  difference  between  1915  and  1918.  In  the  period  December,  1915,  to 
May,  1918,  wages  increased  $165,208.  The  net  increase  for  1919  over  1918  is,  there- 
fore. $446,333. 

The  rate  increases  on  freight  were  put  into  force  as  a  necessary  consequence  of 
the  application  of  the  original  McAdoo  Award,  and  the  subsequent  increases  there- 
under, to  Canadian  railways.  The  intent  of  the  rate  increase  was  to  offset  wage 
increases  which  placed  a  special  and  unusual  burden  on  the  existing  rate  basis.  The 
provision  adopted  under  the  War  Measures  Act  has  been  continued  under  the  amended 
power  of  the  Board.  A  similar  application  of  the  McAdoo  Award,  and  its  subsequent 
extensions,  to  the  telegraph  business  of  Canada  justifies  a  similar  treatment  by  wav 
of  rate  increase. 
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XI. 

The  telegraph  companies  in  connection  with  their  interzone  movements  have 
recognized  the  practice  of  tapering  rates.  For  example,  their  maximum  rate  of  $1,  so 
far  as  the  Canadian  Pacific  and  Great  North  Western  are  concerned,  is  40  per  cent  of 
the  sum  of  the  locals  in  respect  of  the  extreme  distance  covered  by  the  local  rate. 
Under  what  is  proposed  now,  viz.,  the  30-cent  zone,  the  extreme  movement  from  Hali- 
fax to  Vancouver  would  mean  on  the  sum  of  the  locals,  $3.30;  40  per  cent  of  this 
would  give  a  rate  of  $1.32  as  against  $1.25  as  proposed.  The  maximum  $1  rate  was 
blanketed  back,  on  the  transcontinental  movement,  as  far  east  as  Saskatchewan.  See 
in  this  connection  7/i  re  Telegraph  Tolls,  pp.  49-52. 

Tentative  rate  schedules  have  been  filed.  A  check  of  returns  for  a  characteristic 
period  and  between  characteristic  points,  as  made  by  the  Canadian  Pacific,  shows  that 
the  application  of  the  rates  as  filed  would  give  on  the  actual  business  moving  in 
Eastern  Canada  an  approximate  increase  of  32  per  cent,  and  in  Western  Canada  an 
increase  of  20  per  cent. 

The  increase  in  Eastern  Canada  is  a  result  not  only  of  the  rezoning  following  from 
the  subdivision  of  the  Ontario  zone  east  of  Sudbury  and  the  consequent  realignment 
of  the  interzone  rates,  but  also  of  the  increase  in  zone  rates. 

Since  the  Great  North  Western  Telegraph  Company  and  the  Canadian  Pacific 
Telegraph  are,  in  general,  competitive,  the  increases  above  referred  to  may  be  taken  as 
characteristic.  The  Great  North  AVestern  states  that  in  its  revision  of  the- rates  it  had 
in  mind,  in  addition  to  the  matter  of  increased  rates,  equalization  of  rates. 

The  increases  proposed  are  on  the  commercial  message  business.  The  increase 
proposed  on  the  conjoint  business  is  10  per  cent.  But  since  the  increase  is  on  the  total 
rate  the  telegraph  company  will  have  the  advantage  on  its  half  of  the  rate  of  the 
percentage  increase  on  the  total  rate,  with  the  result  that  it  will  receive  20  per  cent 
increase. 

The  increase  in  the  zone  rate  to  30  cents — an  increase  of  20  per  cent — will  also 
carry  with  it  an  excess  word  rate  of  2  cents  as  compared  with  the  existing  rate  of  25 
and  1. 

It  may  as  well  be  frankly  recognized  that  the  revision  proposed  will,  as  a  result  of 
the  subdivision  of  the  zone  east  of  Sudbury,  cause  a  sharp  increase  over  rates  hitherto 
existing,  not  only  between  Nova  Scotia  and  New  Brunswick  on  the  one  hand,  and 
Ontario,  east  of  Sudbury,  on  the  other,  but  also  between  Quebec  and  Ontario;  or,  to 
take  two  commercial  points,  Montreal  and  Toronto.  At  the  same  time,  the  extended 
area  in  the  Quebec-Ontario  zone,  in  which  a  flat  rate  of  25  cents  has  hitherto  pre- 
vailed, was  a  result,  so  far  as  this  Board  is  concerned,  not  of  a  finding  as  to  a  proper 
subdivision  of  territory  from  a  rate  standpoint,  but  of  it  being  held  that  the  situation 
was  controlled  by  statute. 

I  am  of  the  opinion  that  increases  in  revenue,  as  computed  to  be  raised  from  the 
tentative  schedules  filed  and  distributed  s-jbstantially  as  indicated  by  the  percentages 
already  set  out  have  been  justified. 

The  tentative  rate  schedules  filed  were  intended  rather  to  be  illustrative  than 
conclusive.  I  am  of  the  opinion  that  rate  schedules  revised  in  accordance  with  the 
directions  given  below  may  be  filed: — 

(1)  Kevised  rate  schedules  providing  for  an  increase  of  20  per  cent  in  the  zone 
rate,  i.e.,  an  increase  from  25  cents  to  30  cents. 

(2)  The  increase  in  interzone  rates  in  Eastern  Canada,  resulting  from  subdivision 
of  the  hitherto  existing  zone  east  of  Sudbury  and  the  application ^of  the  increased  zone 
rate,  may  be  allowed,  subject  to  such  scaling  as  may  be  found  necessary. 

(3)  The  maximum  rate  increase  to  and  from  points  west  of  Fort  William  and 
between  points  Fort  William  and  West— except  the  $1  rate  later  referred  to— shall  not 
exceed  20  per  cent  of  the  existing  rate. 

In  so  estimating  the  tolls  to  be  charged,  any  amount  not  exceeding  two  and  a  half 
cents  shall  be  waived  by  the  company,  and  above  two  and  a  half  cents  and  up  to  five 
cents  shall  be  considered  as  five  cents  by  the  company. 
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(4)  The  maximum  rate  at  present,  so  far  as  the  Canadian  Pacific  and  Great 
North  Western  are  concerned,  is  $1. 

Increases  in  existing  dollar  rates,  and  rates  analogous  thereto  resulting  from  the 
subdivision  of  the  zone  east  of  Sudbury,  are  applied  for.  On  the  extreme  movement  to 
British  Columbia  zones  inclusive  a  rate  of  $1,26  is  justifiable.  As  to  interzone  move- 
ments covering  shorter  distances  and  blanketed  on  the  $1  rate,  as  proposed  to  be 
increased,  the  companies  should  submit  schedules  subdividing  the  rates  so  that  increases 
of  25  per  cent,  20  per  cent,  15  per  cent  and  10  per  cent,  approximately  proportioned  to 
the  zone  movements  involved,  shall  be  given. 

(5)  A  plea  has  been  made  for  exceptional  treatment  for  the  Grand  Trunk  Pacific 
Telegraph  Company.  The  general  situation  as  regards  this  company  is  set  out  In  re 
Telegraph  Tolls,  at  pp.  55-59.  It  was  therein  pointed  out  that,  subject  to  specific 
exception,  the  general  rate  scale  was  to  apply.  Because  of  an  additional  land  zone,  the 
Prince  Rupert  rate  is  at  present  $1.25  as  compared  with  the  Vancouver  $1  rate.  A  25 
per  cent  addition  to  the  existing  $1.25  rate  would  give  $1.5Gi,  or  $1.55.  This  may  be 
allowed.  The  rates  are  to  be  scaled,  having  in  mind  not  only  the  existing  rate  basis, 
but  also  the  comments  in  In  re  Telegraph  Tolls,  already  referred  to.  In  view  of  the 
unsettled  condition  of  the  Grand  Trunk  Pacific  Telegraph  Company,  having  in  mind 
the  rearrangements  which  will  involve  the  parent  railway  company,  I  do  not  feel 
justified  in  recommending  any  exceptional  arrangement  as  to  rate  dependent  on  the 
existing  condition  of  the  company. 

(6)  The  schedules  as  filed  are  to  be  subject  to  checking  and  scaling  by  the  Board's 
Traffic  Department. 

XII. 

Under  date  of  September  25,  1919,  an  application  was  launched  by  the  manager  of 
the  Transportation  Department  of  the  Winnipeg  Board  of  Trade  complaining  of  the 
cable  rate  from  Manitoba  points  and  Great  Britain  as  compared  with  the  rates,  pre- 
vailing as  between  the  western  boundary  of  Ontario  and  Canso,  Xova  Scotia.  It  was 
set  out  that  the  cable  rate  from  Manitoba  points  was  34  cents  per  word,  as  against  25 
cents  per  word  from  the  western  boundary  of  Ontario,  and  it  was  contended  that  this 
difference  in  treatment  was  discriminatory. 

It  also  referred  to  cable  rates  per  word  from  contiguous  United  States  territory 
as  being  lower  and  as  therefore,  being  indicative  of  the  measure  of  the  discrimination 
alleged  to  exist. 

It  was  requested  that  this  matter  be  taken  up  when  the  question  of  telegraph  tolls 
was  under  consideration. 

A  written  submission  from  the  Great  Xorth  Western  Telegraph  Company  was 
received.  The  matter  was  also  heard  at  Winnipeg. 

The  matter  was  presented  with  force  by  Mr.  Boyle.  I  have  endeavoured  to  give 
the  matter  as  presented  the  most  careful  consideration  to  ascertain  in  what  respects, 
if  any,  the  matter  as  presented  differed  from  what  was  before  the  Board  on  a  former 
occasion  and  was  dealt  with  in  the  decision  in  In  re  Telegraph  Tolls,  ut  supra,  at  pp. 
64-65.  However,  I  am  unable  to  find  that  such  new  and  material  facts  have  been  pre- 
sented as  differentiate  the  present  from  the  former  application,  and  I  am,  therefore, 
unable  to  make  any  change  in  the  finding  above  referred  to. 

XIII. 

The  following  resolution  of  the  Board  of  Trade  of  Charlottetown,  Prince  Edward 
Island,  was  submitted  at  a  hearing  in  St.  John,  N.B. : — 

"Whereas,  the  subsidy  of  $1,946.66  was  paid  by  the  Government  of  Canada 
to  the  Anglo-American  Telegraph  Co.  for  maintaining  telegraphic  communica- 
tion between  Prince  Edward  Island  and  the  mainland,  and  that  subsidy  is  now 
paid  to  their  successors,  the  Western  Union  Telegraph  Co. 
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•'Whereas,  the  Dominion  Government,  at  large  expense,  laid  two  cables 
across  the  Strait  of  Northumberland  for  telephonic  and  telegraphic  communi- 
cation. 

"  Whereas,  under  an  agreement  made  and  entered  into  in  1917  between  the 
Dominion  Government  and  the  Anglo-American  Telegraph  Co.,  wherein  the 
Government  agreed  to  pay  the  said  Anglo-American  Telegraph  Co.  an  annual 
subsidy  of  five  thousand  dollars  in  addition  to  the  $1,946.66,  above  mentioned, 
and  in  addition  thereto  to  allow  the  Anglo-x\merican  Telegraph  Co.  and  their 
successors  the  free  use  of  their  cables  across  the  strait  of  Northumberland, 
should  at  any  time  the  cables  of  the  said  company  be  interrupted,  the  Anglo- 
American  Telegraph  Co.  agreeing  on  their  part  to  maintain  a  more  efficient 
service  than  had  been  heretofore  maintained,  and  to  reduce  the  rates  to  a  point 
definitely  stated  in  the  said  agreement. 

"And  whereas,  it  appears  that  the  rates  specified  in  the  said  agreement  are 
in  some  cases  higher  than  the  rate  for  similar  service  in  other  parts  of  Canada, 
as  may  be  seen  by  the  following  citations: — 


For  a  message  of  10  weds  from  Halifax  to  Saskatchewan   $1  00 

Charlottetown  to  •  Saskatchewan   1  15 

Halifax  to  Boston   50 

"     Charlottetown  to  Boston   65 

"        "     Halifax  to  all  parts  of  Nova  Scotia  or 

New  Brunswick   25 

*'     Halifax  to  Charlottetown   30 


'•Therefore  resolved  that  in  view  of  the  subsidies  granted  $5,000  and 
$1,946.66,  and  the  privileges  extended  by  the  Dominion  Government  to  the 
aforesaid  company,  the  Charlottetown  Board  of  Trade  protests  against  any 
increase  in  the  telegraphic  rates  so  far  as  the  same  affect  the  province  of  Prince 
Edward  Island.  Should,  however,  the  Commission  now  investigating  the  appli- 
cation of  the  telegraph  companies  relative  to  a  25  per  cent  increase  in  rates, 
decide  that  a  readjustment  of  the  rates  is  necessary,  then  the  discrimination 
against  Prince  Edward  Island  now  existing  should  be  abolished,  and  the  province, 
in  respect  to  rates  and  service,  should  be  put  upon  the  same  basis  as  other  parts 
of  the  Dominion  of  Canada,  with  such  additional  privileges  and  advantages  as 
the  subsidy  paid  and  the  privilege  extended'  by  the  Dominion  Government  may 
warrant." 

The  rates  as  referred  to  are  apparently  dealt  w^ith  by  agreements  entered  into  on 
October  10,  1904,  and  July  3,  1917,  respectively,  between  the  Anglo-American  Tele- 
gra])h  Company  and  the  Dominion  Goverenment.  The  agreement  of  1904  provided  for  a 
reduction  on  the  company's  "  present  rates  on  telegraph  messages  from  points  in 
Prince  Edward  Island  to  the  provinces  of  Nova  Scotia,  New  Brunswick,  Quebec  and 
Ontario  from  50  cents  for  ten  words  with  free  address  and  3  cents  for  each  extra  word 
to  20  cents  for  ten  words  with  free  address  and  2  cents  for  each  extra  word."  While 
the  agpcement  is  not  specific,  apparently  this  refers  only  to  the  reduction  in  the  propor- 
tion accruing  to  the  company  in  respect  of  movement  over  its  own  wires;  for -a  pro- 
vision which  follows  in  respect  of  movement  to  and  fron^  United  States  points  sets  out 
that  the  ('ompany  is  to  reduce  its  share  of  the  rate  from  50  and  3  to  25  and  2. 
Apparently  the  same  comment  as  to  intention  applies  to  the  second  agreement. 

By  clause  3  of  the  agreement  of  July  3,  1917,  it  is  provided  inter  alia — 

That  the  company.  ,.  .  shall  make  a  reduction  from  twenty-five  cents  for 
ten  words  and  two  cents  for  each  additional  word  to  fifteen  cents  and  one  cent 
respectively  in  the  portion  acr-ruing  to  the  company  on  telegrams,  and  a  cor- 
responding proportional  reduction  in  night  letters  originating  at  or  destined  to 
points  in  the  Ignited  States  and  Canada  outside  of  the  provinces  of  Nova 
Scotia,  New  Brunswick,  Quebec  and  Ontario,  during  the  term  and  existence 
of  the  present  agreement." 
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It  was  represented  on  behalf  of  the  Charlottetown  Board  of  Trade  that  there  was 
objection  to  the  increase  of  rate  proposed  as  affecting*  Prince  Edward  Island.  It  was 
further  represented  that  there  was  special  objection  to  the  disparity  of  rates  alleged  to 
exist  and  as  set  out  in  the  resolution  already  quoted.  It  was  stated,  further,  that  if 
the  increase  was  found  necessary,  then  the  existing  discrimination  should  be  abolished, 
"  and  the  province  in  respect  to  rates  and  services  should  be  put  upon  the  same  basis 
as  other  parts  of  the  Dominion  of  Canada,  with  such  additional  privileges  and 
advantages  as  the  subsidies  paid  and  the  privileges  extended  by  the  Dominion  Govern- 
ment may  warrant." 

The  Western  Union  Telegraph  Company  controls  the  x\nglo-American  Telegraph 
Company  by  lease.  The  Board,  by  its  Order  Xo.  11130  of  July  11,  1910,  approved  the 
Anglo-American  Telegraph  Company's  tariff  of  tolls  for  transmission  of  messages 
between  its  offices  in  Prince  Edward  Island  and  between  its  offices  in  Prince  Edward 
Island  and  Xew  Brunswick. 

The  offices  of  the  Anglo-American  Telegraph  Companj^  concerned  in  Xew  Bruns- 
v.  ick  were  Sackville,  Baie  Verte  and  Cape  Tormentine.  The  rate  between  offices  in 
•Prince  Edward  Island  was  25  cents  for  a  ten- word  message  and  two  cents  per  word 
for  each  additional  word.  The  same  rate  Was  filed  as  'between  its  offices  in  Prince 
Edward  Island  and  its  offices  in  Xew  Brunswick.  What  was  dealt  with  in  the  order  in 
question  was,  therefore,  the  matter  of  local  tolls  of  the  company  in  question,  the  ques- 
tion of  through  tolls  as  between  companies  not  being  before  the  Board. 

The  Western  Union  has  no  tariffs  filed  showing  it  carrj'ing  on  business,  as  the 
Western  Union,  in  Prince  Edward  Island.  It  quotes  rates  of  30  and  2  from  Xova 
Scotia  and  Xew  Brunswick  to  Prince  Edward  Island.  The  tariffs  on  file  show  a  sub- 
division between  the  Western  Union  and  the  Anglo-American  on  the  basis  of  15  and  1 
to  each  company. 

As  to  the  increase  of  the  rate  local  to  the  Prince  Edward  Island  zone,  and  also  in 
regard  to  the  movement  between  the  Prince  Edward  Island  and  Xew  Brunswick 
offices  of  the  Anglo.-American  Telegraph  Company,  the  increase  from  25  cents  to  30 
cents  may  be  allowed. 

It  was  stated  by  the  Attorney-General  of  the  province  that — 

"  This  is  a  matter  in  which  we  have  not  had  an  opportunity  to  obtain 
inspection  of  these  contracts.  They  are  not  in  the  possession  of  the  local 
Government.  We  should  like  to  have  copies  of  these  contracts.  We  would  ask 
that  the  Board,  if  possible,  should  obtain  for  the  Government  of  Prince  Edward 
Island  a  copy  of  these  contracts." 

What  is  involved  is  a  matter  of  through  rates  based  on,  or  alleged  to  be  based  on, 
agreements  between  the  telegraph  company  and  the  Dominion  Government.  As  pre- 
sented, an  agreement  has-been  made  as  to  the  proportion  to  accrue  to  the  Anglo- 
American  in  the  building  up  of  a  through  rate,  and  which  proportion  is  not  to  be 
.  exceeded,  and  valuable  consideration  has  been  given  for  the  same.  The  contention  of 
the  province  is  that  the  agreement  should  be  varied. 

While,  as  a  matter  of  power,  the  Board  may,  under  section  325  of  the  Kailway 
Act  as  amended,  disregard  agreements,  it  follow^s  that  it  should  be  fully  seized  of  the 
representations  of  the  essential  parties  before  taking  such  action.  In  the  present 
instanc-e  there  has  not  been  such  evidence  submitted  as  will  permit  the  expression  of  a 
concluded  opinion. 

What  is  involved  is  a  matter  which  was  not  set  out  in  the  application  of  the 
companies,  although  the  application  was  on  behalf  of  all  telegraph  companies.  There 
is  no  presentation  of  the  Anglo-American  Telegraph  Company  or  of  the  Western 
Union  Telegraph  Company  before  the  Board  in  this  matter.  The  agreement  was  with 
the  Anglo-American  Telegraph  Company.  Again,  the  Dominion  Government,  a  neces- 
sary party,  has  not  been  heard. 

Copies  of  the  agreements  of  1904  and  1917  should  be  sent  to  the  Government 
of  Prince  Edward  Island  and  thereafter  on  application,  if  the  Government  of  the 
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province' so  desires,  and  service  of  the  same  made  on  the  parties,  the  matter  will,  if  an 
agreement  is  not  in  the  meantime  arrived  at,  he  set  down  for  hearing.  Pending  agree- 
ment or  hearing,  no  action,  until  further  direction,  should  he  taken  by  way  of  variation 
upward  by  the  company  of  the  rates  specifically  complained  of. 
McLean,  Assistant  Chief  Co^imissioner: 

While  no  reference  has  been  made  in  the  earlier  portion  of  this  memoranadum  to 
the  status  of  day  and  night  letters,  it  may  be  pointed  out  that  in  a  communication  of 
the  Canadian  Pacific  Telegraph  of  January  23,  1920,  it  was  stated  that  the  charges  for 
day  and  night  letters  were  to  bear  the  same  relation  to  the  new  day  rate  as  exists  at 
present  between  the  rates. 

The  Chief  Commissioner  and  Commissioner  Rutherford  concurred. 


B. 

Chief  Commissioner: 

Application  was  made  to  this  Board  by  the  Canadian  Pacific  Telegraph  Company, 
the  Great  Xorth  Western  Telegraph  Company,  and  the  Western  Union  Telegraph 
Company  in  the  month  of  July  last  for  permission  to  increase  their  rates  to  take  care 
of  the  increased  cost  of  operating  their  lines  due  to  the  general  conditions  of  the 
country,  and,  owing  to  the  great  importance  of  the  request  to  the  business  interests  of 
the  country  as  a  whole,  the  Board  thought  it  unwise  to  take  any  action  until  sittings 
were  held  all  over  Canada  in  order  that  the  people  might  have  an  opportunity  of 
objecting  or  making  any  representations  which  they  desired  to  do.  This  Board,  there- 
fore, held  sittings  in  Ottawa  on  the  eleventh  and  twelfth  days  of  November  last,  when 
the  case  for  the  Canadian  Pacific  Telegraph  Company  was  practically  completed,  and, 
during  the  remainder  of  November  and  the  month  of  December,  sittings  were  held  at 
Victoria,  Vancouver,  Calgary,  Edmonton,  Saskatoon,  Regina,  Winnipeg,  Fort  William, 
St.  John,  and  Halifax,  and  a  final  sitting  in  the  city  of  Ottawa*  on  the  27th  day  of 
January  last  past.  Very  little  objection  was  urged  at  any  of  the  above-mentioned 
places  excepting  Winnipeg  and  Ottawa,  and,  even  at  the  Ottawa  sittings  the  principal 
objection  came  from  Winnipeg. 

Among  other  arguments  advanced  was  the  statement  that,  by  the  legislation  of 
the  Parliament  of  Canada,  45  Victoria,  C.  93,  sections  13  and  14,  the  Great  North 
Western  Telegraph  Company,  as  the  lessee  of  the  Montreal  Telegraph  Company,  is 
prevented  from  increasing  the  toll  for  a  message  of  ten  body  words  beyond  25  cents 
per  message  in  any  portion  of  the  provinces  of  Nova  Scotia,  New  Brunswick,  Quebec 
.ind  Ontario,  where  the  lines  of  the  Montreal  Telegraph  Company  existed  in  1882,  and 
considerable  evidence  was  adduced  and  arguments  advanced  on  the  question. 

The  Montreal  Telegraph  Company  had  been  incorporated  by  legislation  of  the 
old  Parliament  of  Canada  and  amended  a  number  of  times  by  the  Parliament  of 
Canada  after  Confederation,  and,  on  the  17th  of  August,  1881,  leased  its  entire  system 
to  the  Great  North  Western  Telegraph  Company  for  a  period  of  ninety-nine  years. 
Tmmmediately  thereafter  a  Mr.  Low,  who  was,  I  believe,  a  stockholder  of  the  company, 
applied  to  the  Superior  Court  of  the  province  of  Quebec  and  obtained  an  injunction 
from  it  restraining  the  Montreal  Telegraph  Company  from  carrying  out  the  terms  of 
the  lease  on  the  ground  that  it  was  ultra  vires  of  their  powers.  The  company  appealed 
from  this  decision  to  the  Court  of  Queen's  Bench  for  the  province  of  Quebec,  and, 
while  the  appeal  was  pending,  Parliament,  by  C.  93  aforesaid,  codified  and  consolidated 
the  several  Acts  relating  to  the  said  company  and  conferered  upon  them  certain  other 
powers  and  privileges  as  therein  set  forth. 

By  .section  13  of  this  Act,  the  company  was  to  have  power  and  authority  to  pur- 
chase or  lease  any  telegraphic  linas  established  at  the  time  of  the  passing  thereof, 
either  in  Canada  or  in  any  other  British  possession  or  foreign  state,  and  was  also 
authorized  to  lease  its  line  or  lines,  or  any  portion  thereof,  to  any  company,  board,  or 
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persons,  who,  at  the  time  of  the  passing  of  that  Act,  were  the  possessors  or  proprietors 
of  any  line  of  telegraph  either  in  Canada  or  any  other  British  possession  or  foreign 
state,  whether  on  the  continent  of  America  or  in  any  other  part  of  the  world,  and  also 
gave  to  them  certain  rights  regarding  telephonic  communication,  which  was  then  in 
its  infancy. 

As  the  question  at  issue  practically  turns  upon  the  proper  construction  of  section 
14  of  the  said  Act,  when  taken  in  conjunction  with  the  evidence  adduced  at  the  hearing, 
I  think  it  of  sufficient  importance  to  quote  the  said  section  14  in  full,  which  is  as 
follows : — 

"  14.  Nothing  herein  contained  shall  affect  any  suits  now  pending  in 
reference  to  an  agreement  heretofore  entered  into  between  the  Montreal  Tele- 
graph Company  and  the  Great  Xorth  Western  Telegraph  Company,  and  in  the 
event  of  the  Montreal  Telegraph  Company  hereafter  availing  themselves  of  the 
powers  granted  by  the  next  preceding  section  the  rates  charged  for  the  trans- 
mission of  a  message  of  ten  body  words  over  the  present  extent  of  the  lines  of 
the  Montreal  Telegraph  Company  in  Canada  or  in  any  ,part  thereof  at  any  time 
during  the  continuance  of  any  arrangement  made  under  the  powers  granted  by 
the  next  preceding  section,  shall  not  be  more  than  twenty-five  cents,  nor  shall 
each  body  word  beyond  ten  in  such  message  cost  more  than  one  cent ;  Provided, 
further,  that  the  company  shall  not  be  entitled  to  avail  itself  of  the  powers  of 
purchase,  lease  or  amalgamation  granted  by  the  next  preceding  section  unless  it 
be  provided  in  the  agreement  therefor,  that  returns  of  the  revenue  and  expendi- 
ture and  of  the  operations  of  the  companies  concerned  therein,  in  such  form  as 
shall,  from  time  to  time,  be  prescribed  by  the  Governor  in  Council,  shall  be 
laid  yearly  before  Parliament ;  and  provided  further,  that  the  company  shall  not 
be  entitled  to  avail  itself  of  the  powers  of  purchase,  lease  or  amalgamation  con 
tained  in  the  next  preceding  section  unless  it  he  provided  in  the  arrangement 
therefor  that  the  maximum  rate  of  twenty-five  cents  per  ten  body  word-^  and  one 
cent  for  each  body  word  beyond  ten  shall  apply  to  all  messages  sent  from  any 
point  to  any  other  point  within  the  provinces  of  Ontario,  Quebec,  Xova  Scotia 
and  Xew  Brunswick,  over  any  of  the  lines  of  any  of  the  companies  operated 
under  such  purchase,  lease  or  amalgamation  had  or  procured;  and  provided, 
lastly,  that  the  rates  charged  for  telegraphic  messages  over  any  lines  of  telegraph 
in  the  provinces  of  Xew  Brunswick  and  Xova  Scotia  shall  not  in  any  case  exceed 
those  charged  on  the  first  day  of  April  in  the  present  year;  and  that  this  last 
provision  shall  be  held  to  bind  every  other  person,  company  or  board,  as  well  as 
the  company,  and  every  person,  company  or  board  entering  into  or  being  a  party 
to  such  purchase,  lease  or  amalgamation  as  aforesaid." 

,  On  the  19th  day  of  September,  A.D.  1883,  the  Queen's  Bench  of  the  province  of 
Quebec  reversed  the  judgment  of  the  Superior  Court  in  the  case  of  Low  vs.  the  Mont- 
real Telegraph  Company,  and  held  that  the  agreement  of  August  17,  1881,  was  intra 
vires  of  the  companies  who  were  parties  thereto. 

The  company  contended  at  the  hearing  and  stated  positively,  and,  as  there  was  no 
contradiction  thereof  I  must  accept  it  as  proven  that  no  agreement  was  ever  made 
between  the  two  companies  after  the  passing  of  the  Act  of  1882,  and  they  had  since 
that  date  acted  entirely  upon  the  provisions  of  the  agreement  of  August  17,  1881; 
that  they  never  "  availed  themselves  of  the  powers  granted  by  section  13  "  of  the 
legislation  of  1882 ;  and,  therefore,  were  not  bound  by  the  25  cents  limitation  therein 
referred  to. 

This  matter  came  before  the  Board  on  two  occasions  before  the  present  applica- 
tion ;  the  first,  at  a  hearing  in  Winnipeg  in  September,  1910,  when  the  late  Chief  Com- 
missioner, Judge  Mabee,  expressed  the  opinion  that  the  25  cents  rate  was  fixed  by  the 
charter  of  the  company,  but  I  should  say  that,  in  my  judgment,  this  was  not  a  con- 
sidered opinion,  because  it  was  simply  following  the  views  that  at  that  time  were 
expressed  by  the  company.  It  came  before  the  Board  a  second  time,  when  the  telegraph 
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rates  were  again  under  discussion  in  the  year  1916,  and  it  was  there  admitted  by  all 
the  parties  before  the  Board,  excepting  the  Great  North  Western  Company  itself,  that 
the  25  cents  rate  was  fixed  by  the  said  statute,  and  in  the  judgment  of  the  Board  this 
principle  seems  to  have  been  adopted,  although,  I  believe,  without  mature  consideration 
and  on  a  statement  of  facts  and  an  issue  which  did  not  make  it  of  vital  importance  to 
the  decision  of  the  case  to  go  into  the  matter  at  length. 

I  am  convinced,  however,  that  chapter  93  of  the  Statutes  of  1882,  and  especially 
section  14  thereof,  was  passed  as  a  precautionary  measure  on  the  part  of  Parliament 
to  give  the  two  companies  the  right  of  leasing  one  to  the  other  in  case  the  Appellate 
Court  of  Quebec  in  the  case  then  pending  before  it  should  hold  the  agreement  of 
August  17,  1881,  to  be  ultra  vires  of  the  companies  under  their  authority  as  it  then 
existed,  and,  in  doing  so,  they  provided  that,  should  it  ibe  necessary  to  take  advantage 
of  this  legislation,  then  one  of  the  conditions  should  be  that  not  more  than  25  cents 
should  be  charged  by  the  lessee  company  for  a  message  of  ten  body  words  within  the 
four  eastern  provinces.  I  find  as  a  fact  that  the  company  never  took  advantage  of  this 
section,  but  relied  upon  their  rights  as  guaranteed  them  by  the  decision  of  the  Court 
of  Queen's  Bench,  and  that,  since  that  time,  they  have  acted  entirely  upon  the  pro- 
visions of  the  lease  executed  between  the  parties,  and,  therefore,  the  25  cents  limitation 
does  not  apply,  and,  consequently,  the  telegraph  companies  have  the  right  to  file  tariffs, 
and  this  Board  has  the  right  "to  approve  of  the  same,  providing  a  toll  greater  than  25 
cents  for  a  message  of  ten  'body  words  within  the  territory  hereinbefore  referred  to. 

It  was  contended  by  the  telegraph  companies  that,  even  should  I  be  wrong  in  my 
interpretation  of  the  Act  of  1882,  then  by  section  325  of  the  Kailway  Act,  1919,  Parlia- 
ment has  given  this  Board  authority  to  override  the  provisions  of  the  said  Act  for  a 
period  of  three  years  from  the  passage  thereof,  the  important  section  of  w^hich  is  sub- 
section (5)  of  section  325,  which  is  as  follows: — 

,  "  325.  (5)  Notwithstanding  the  provisions  of  section  three,  the  powers 

given  to  the  Board  under  this  Act  to  fix,  determine  and  enforce  just  and  reason- 
able rates,  and  to  change  and  alter  rates  as  changing  conditions  or  cost  of  trans- 
portation may  from  time  to  time  require,  shall  not  be  limited  or  in  any  manner 
affected  by  the  provisions  of  any  Act  of  the  Parliament  of  Canada,  whether 
general  in  application  or  special  and  relating  only  to  any  specific  railway  or 
railways,  and  the  Board  shall  not  excuse  any  charge  of  unjust  discrimination, 
whether  practised  against  shippers,  consignees,  or  localities,  or  of  undue  or 
unreasonable  preference,  on  the  ground  that  such  discrimination  or  preference 
is  justified  or  reciuired  by  any  agreement  made  or  entered  into  hy  the  company; 
Provided  that  this  subsection  shall  remain  in  force  only  during  the  period  of 
three  years  from  and  after  the  date  of  the  passing  of  this  Act." 

Tt  was  argued  very  strongly  by  those  opposed  to  the  increase  that  subsection  (5) 
did  not  apply  to  telejiraph  companies.  The  law  regarding  the  control  of  telegraph 
companies  is*^  found  in  section  375  of  the  Railway  Act,  1919,  and  is  practically  a 
codification  of  the  law  as  it  has  existed  since  1908,  when  the  Board  was  first  given 
power  over  the  tolls  of  telegraph  and  telephone  companies.  The  interpretation  section 
of  said  section  375  is  as  follows: — 

"  375.  (1)  In  this  section,  unless  the  context  otherwise  requires,— 
'  company '  means  a  railway  company  or  person  authorized  to  construct  or 
operate  a  railway,  having  authority  to  construct  or  operate  a  telegraph  or  tele- 
phone system  or  line,  and  to  charge  telegraph  or  telephone  tolls,  and  includes 
also  telegraph  and  telephone  companies  and  every  company  and  person  withm 
the  legislative  authority  of  the  Parliament  of  Canada  having  power  to  construct 
or  operate  a  telegraph  or  telephone  system  or  line  and  to  charge  telegraph  or 
telephone  tolls;  , 
" '  Special  Act '  means  any  Act  under  which  the  company  has  authority  to 
construct  or  operate  a  telegraph  or  telephone  system  or  line,  or  which  is  enacted 
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with  special  reference  to  any  such  system  or  line  and  any  letters  patent  con- 
stituting a  company's  authority  to  construct  or  operate  a  telegraph  or  telephone 
system  or  line,  granted  under  any  Act,  and  the  Act  under  which  such  letters 
patent  were  granted,  and  includes  the  Telegraphs  Act  and  any  general  Act 
relating  to  telegraphs  or  telephones." 

It  will  be  seen  this  section  is  broad  enough  to  include  all  the  telegraph  companies, 
because  the  Canadian  Pacific  Telegraph  Company  is  not  a  separate  entity,  but  is  really 
a  department  of  the  Canadian  Pacific  Railway  Company,  while  the  Great  North 
Western  and  Western  Union  are  companies  operating  under  independent  charters. 

Subsection  (2)  provides  that  all  charges  and  tolls  shall  be  subject  to  the  approval 
of  the  Board  and  may  be  revised  by  the  Board  from  time  to  time.  The  remaining 
subsections  down  to  subsection  (12)  provide  for  the  machinery  by  which  tariff  shall  be 
filed  and  published  and  the  jurisdiction  of  the  Board  thereunder,  and  subsection  (12) 
provides  in  substance  that,  in  so  far  as  reasonably  applicable  and  not  inconsistent  with 
this  section  or  the  Special  Act,  the  provisions  of  the  Railway  Act,  excepting  certain 
enumerated  sections,  in  which  section  325  is  not  included,  shall  extend  and  apply  to  all 
telegraph  and  telephone  companies  as  therein  defined. 

Therefore,  as  telegraphs  and  telephones  are  clearly  brought  within  the  provisions 
of  the  Railway  Act,  I  find  that  section  o2.5,  subsection  (5),  applies,  and,  for  the  present 
■at  least,  this  Board  is  not  bound  by  any  of  the  provisions  regarding  tolls  in  the  Special 
Act  incorporating  any  telegraph  company  in  Canada,  even  should  it  be  held  that  I  am 
wrong  in  my  interpretation  of  the  Act  of  1882,  and,  if  I  had  any  doubts  as  to  this,  I 
still  think  the  provisions  of  subsection  (2)  of  section  375  sufficient  to  give  this  Board 
the  poW'Cr,  notwithstanding  any  Act,  to  revise  from  time  to  time  the  tolls  of  any  tele- 
graph company  under  the  jurisdiction  of  the  Board. 

For  these  reasons,  I  find  that  the  Great  Xorth  Western  Telegraph  Company  and 
the  Board  are  not  restricted  to  the  provisions  of  the  Act  of  1882  as  to  the  25  cent 
rate,  and  the  company  has  the  right  to  file  tolls  in  excess  thereof,  and  the  Board,  if  it 
thinks  proper,  has  the  right  to  approve  the  same.  I  think  a  case  was  made  out  by  the 
telegraph  companies  entitling  them  to  a  reasonable  increase  in  their  tolls,  as  it  was 
evident  from  the  evidence  adduced  at  the  hearing  that  the  present  rates,  owing  to  the 
tremendous  increase  in  the  cost  of  labour  and  materials  during,  the  past  tw^o  years,  are 
not  sufiicient  to  provide  for  the  efficient  operation  of  the  companies  and  provide  suffi- 
cient fund's  to  take  care  of  the  depreciation  which  necessarily  takes  place  from  year  to 
year. 

It  is  not  my  intention  to  go  into  a  discussion  of  this  phase  of  the  case,  as  that 
will  be  dealt  with  by  another  Commissioner  and,  subject  to  the  rules  which  will  be  laid 
down,  the  telegraph  companies  will  file  tariffs  with  this  Board  to  be  effective  if  and 
when  approved  until  further  order  is  made  herein. 

Ottawa,  March  23,  192f). 

Commissioners  Goodeve  and  Rutherford  concurred. 


IIc  Leax,  Assistant  Cuikf  Commissionkr  : 

In  the  former  hearing  In  re  Telegraph  Tolls,  20  Cam,,  Ry.  Cas.  1,  I  expressed  an 
opinion,  at  pp.  16-17,  as  to  the  controlling  effect  of  section  14  of  45  Vict.,  chap.  93, 
which  is  at  variance  with  that  expressed  above  by  the  Chief  Commissioner. 

By  subsection  2  of  section  12  of  the  Railway  Act,  provision  is  made  that  in  respect 
of  the  determination  of  a  question  which,  in  the  opinion  of  the  Commissioners,  is  one 
of  law,  the  opinion  of  the  Chief  Commissioner,  when  presiding,  shall  prevail.  The 
ex-Chief  Commissioner,  although  participating  in  the  decision  In  re  Telegraph  Tolls 
and  although  accepting  the  reasoning  of  the  judgment  as  to  the  application  of  thTe 
Special  Act,  did  not  rule  on  the  question  of  law  involved. 
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The  question  of  law  now  being  raised  in  the  present  application,  in  the  manner 
set  out  by  the  Chief  Commissioner,  I  have  to  say  that  any  difference  of  view  which 
my  opinion,  as  already  expressed,  indicates,  has  to  give  way  under  the  statute  to  the 
opinion  of  the  Chief  Commissioner. 

As  to  the  construction  of  section  325  of  the  Eailway  Act,  as  set  out  above  in  the 
reasons  for  judgment  of  the  Chief  Commissioner,  I  agree. 
April  1,  1920. 

ORDER  No.  29658. 

In  the  matter  of  the  complaint  of  the  Whmipeg  Board  of  Trade  against  the  alleged^ 
discrimination  in  the  cost  of  cahle  tolls  as  hetiveen  Manitoba  points  and  Great 
Britain,  as  compared  with  the  rates  prevailing  as  hetiveen  the  western  boundary 
of  Ontario  a7\d  Canso,  X^ovu  Scotia. 

File  No.  10041-91. 

Friday,  the  21st  day  of  May,  A.D.  1920. 

Hon.  F.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLeax,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  complaint  at  the  sittings  of  the  Board  held  in  Winnipeg, 
November  15,  1919,  in  the  presence  of  representatives  of  the  complainant,  the 
"Winnipeg  Grain  Exchange,  the  Canadian  Credit  Men's  Trust  Association,  the  Retail 
Merchants  Association  of  Manitoba,  and'  the  telegraph  companies,  and  what  was 
alleged — 

Jt  is  ordered:  That  the  complaint  be,  and  it  is  hereby,  dismissed. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


Train  service  hetween  Connors,  N.B.,  and  Ed.mundston,  N.B.,  on  the  Temiscouata 

Railway. 

File  29291. 

JUDGMENT. 

IMcLean,  Assistant  Chief  Commissioner: 

Complaint  is  made  of  the  passenger  service  between  Edmundston  and  Connors, 
N.B.,  on  the  Temiscouata  railway.  These  points  are  31  miles  apart.  The  complaints 
are  developed  as  to  the  kind  of  service  given  and  as  to  the  irregularities  alleged  to 
exist  in  connection  therewith.  The  paesenger  service  is  givea  by  a  mixed  train  operat- 
ing six  days  a  week.  It  is  set  out  that  it  takes  from  three  to  four  hours  to  cover  the 
distance,  and  that  there  are  many  delays. 

The  Board,  under  date  of  July  25,  1919,  has  already  dealt  with  the  question  of 
passenger  rates  on  the  Temiscouata  railway.  One  of  the  complaints  at  that  itme 
presented  was  that  the  existing  train  service  between  Edmundston  and  Connors  was 
unsatisfactorj%  owing  to  the  fact  that  delays  in  transit  allowed  only  a  very  brief  space 
of  time  at  Edmundston  before  the  train  started  on  the  return  journey  to  Connors. 

The  service  is  rendered  by  trains  Nos.  3  and  4.  Figures  have  been  taken  out 
for  the  period  August  to  December,  1919,  inclusive,  in  order  to  ascertain  the  volume 
both  of  freight  and  passenger  business  moving,  and  to  see  what,  if  anything,  is  feasible 
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from  the  standpoint  t)f  establishing  a  separate  passenger  service  or  an  improvement 
of  the  existing  service.  The  figures  taken  out  show  that  the  branch  in  question  had 
freight  earnings  during  the  months  quoted  of  $12,564.82,  The  earnings  on  freight 
received  as  compared  with  freight  forwarded  out  amounted  to  25  per  cent.  The  pas- 
senger earnings  for  the  same  period  are  $1,679.18,  or  a  total  train  revenue  of 
$14,244. 

The  total  train  mileage  involved  in  the  earnings  on  this  service  was  8,646,  thus 
giving  an  earning  per  train-mile  of  $1.6.3.  The  train-mile  costs  durin.g  1917  and 
1918,  as  set  out  in  the  judgment  of  the  Board  in  regard  to  rates  on  the  Temiscouata 
Railway,  as  above  referred  to,  were,  in  1917  and  1918,  $2.01  per  train-mile,  with 
higher  figures  in  1919,  giving  as  high  as  $2.85  in  May,  1919. 

A  request  is  made  for  a  regular  daily  passenger  train  service  between  Edmunston 
and  Connors.  Suggestion  is  made,  in  the  alternative,  that  as  a  means  of  improving 
the  service  there  should  be  instead  of  the  present  mixed  service  six  days  a  week  a 
straight  passenger  service  three  days  a  week. 

In  the  matter  of  the  Richmond-Coaticook  train  service,  the  Board's  file  27563.9, 
the  Board  considered  to  what  extent  existing  revenues  gave  a  return  over  and  above 
purely  out-of-pocket  costs. 

Using  passenger  equipment  at  present  used  in  the  mixed  service  and  leaving  out 
of  consideration  any  earnings  on  capital  invested,  either  in  the  equipment  or  road-bed, 
the  out-of-pocket  cost  for  wages  and  coal  per  day,  as  checked  by  the  Board's  Operat- 
ing Department,  amounts  to  as  follows : — 

The  wages  of  the  train  crew  are: — 


Conductor   $  5  92  per  100  miles,  or  per  day  of  8  hours. 

Baggageman   4  48  "    lO'O      "  "  8 

Brakemen   4  48  "    100      "  8 

Engineer   6  68  "    lOO      "  "  8 

Firemen   4  72  "    lO'O      "  *'  8  " 
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Coal  consumption  would  be.  approximately,  5  tons  per  day  at  $7.22 — $36.10. 

The  figure^  as  to  cost  conditions  already  referred  to  are  still  continuing,  for  a 
report  has  just  been  received  showing  that  while  earnings  between  Edmunston  and 
Connors  for  passenger,  freight  and  mails  amounted  during  the  month  of  March, 
1920,  to  $3,137.09,  the  operatin,g  expenses  amounted  to  $3,461.05.  These  operating 
expenses  are  exclusive  of  oil,  lighting,  station  supplies  and  expenses,  stationery, 
supplies  for  track,  repairs  to  engines,  cars,  bridges,  and  trestles,  tie  renewals  and* 
other  overhead  expenses.  It  is  pointed  out  that  the  cost  of  coal  has  increased  $1 
per  ton  over  last  year,  and  ties,  bridge  timber  and  all  other  materials  generally,  and 
wages  are  on  a  higher  basis  than  last  year. 

The  passenger  earnings  for  the  five  months  period  already  quoted,  plus  those 
for  the  month  of  March,  1920,  give  for  a  six  months'  period  a  total  of  $2,251.33. 

The  out-of-pocket  costs,  as  set  out  above,  amount  to  $1  per  passenger  train-mile. 
If  a  daily  passenger  service  had  been  operated  six  days  a  week  durino:  the  period  in 
Cluestion,  it  would  have  involved  an  out-of-pocket  expenditure  of  $8,522,52  as  against 
earnings  of  $2,251.33.  Had  service  been  given  three  days  a  week,  the  out-of-pocket 
cost  would  have  been  $4,261.31,  or  a  deficit  of  $2,009.98. 

In  the  matter  of  the  Richmond-Coaticook  train  service,  there  was  some  slight 
contribution  to  over-head  expenses  over  and  above  out-of-pocket  cost.  In  the  present 
instance,  the  amount  of  earnings  available  on  the  straight  passenger  service  would 
be  inadequate  to  meet  the  out-of-pocket  costs;  and  the  Board  would  not  be  justified 
in  directing  the  change. 

In  giving  a  further  detailed  statement  of  the  operation  of  the  trains  in  question 
for  the  five-months'  period,  it  was  found  that  there  were  many  delays  and  that  there 
were,  in  general,  in  many  instances,  inade(iuate  intervals  of  time  between  arrival  at 
and  departure  from  Edmunston. 
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The  time-table  was  gone  into  by  the  operating  department  and  a  suggested' 
schedule  providing  for  arrival  of  train  from  Connors  at  Edmunston  at  9.45  a.m.  and 
leaving  at  1  p.m. — this  train  so  leaving  at  1  p.m.  arriving  at  Connors  at  2.50  p.m. — 
was  taken  up  with  the  railway. 

Subsequent  to  this  suggested  schedule  being  taken  up  with  the  railway,  the  com- 
pany filed  the  following,  effective  May  10: — 

No.  4.  Stations.  No.  3. 

9-50  a.m  Edmundston  Jet   12-50  p.m. 

917    "   St.  Hilaire   1-20  " 

9-09    "   *St.  Hilaire  Church..  1-25  " 

8.57   Baker  Brook   1-40  " 

8-45    "   Caron  Brook   1-52  " 

8-35    "   Clairs   2-05  " 

8.1G    "   Ledges   2-20  " 

8-00    "   Connors   2-40  " 

•(Trains  stop  only  on  signal  or  notice  to  Conductor.) 

This  is  in  substantial  compliance  with  what  the  Board  recommended  and  should 
afford  an  improvement.  On  the  showing  mad'e  as  to  costs,  the  Board  would  not  be 
justified  in  ordering  anything  more. 

May  10,  1920. 

The  Deputy  Chief  Commissioner  and  Commissioners  Goodeve  and  Boyce 
concurred. 


ORDER  No.  29594. 

Jn  the  matter  of  the  application  of  the  Grand  Trunk  Railway  Company  of  Canada^, 
hereinafter  called  the  "applicant  company"  under  sections  251^and  256  of  the 
Railway  Act,  1919,  for  authority  to  reconstruct  overhead  bridge  at  Mile  Post 
S0It'90,  on  tJie  7th  District,  Belleville  Division,  of  its  railway,  carrying  the 
public  highway  known  as  Brock  street,  in  the  town  of  Whitby,  province  of 
Ontario,  orer  its  railway,  a>s  shown  on  plan  No.  82Jf7,  dated  March  3,  1920,  on 
file  with  the  Board  under  file  No.  261^27.9. 

FinDAv,  the  30th  day  of  April,  A.D.  1920. 

Hon.  F.  B.  Cahvell,  K.C.,  Chief  Coimnissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  Goodeve,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

•T.  G.  Ri  THERFOHi),  C.M.G.,  Commissioner. 

Upon  an  inspection  of  the  locus  in  quo  by  two  ■commissioners  appointed  under 
section  12  of  the  Railway  Act,  1919,  the  said  commissioners  having  reported  to  the 
Board,  and  the  said  report  having  been  adopted — the  applicant  company  undertaking 
to  make  the  neces*^arj'  alterations,  whfii  required,  in  the  flooring  of.  the  bridge,  to 
provide  for  the  laying  of  street  car  rails —  . 

It  w  ordered:  That,  subject  to  the  due  performance  of  the  undertaking  herein- 
above set  oMt,  the  applicant  company  be,  and  it  is  hereby,  authorized  to  reconstruct 
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the  said  overhead  bridge  at  Mile  Post  304.90,  on  the  7th  District,  Belleville  Division, 
of  its  railway,  carrying"  the  public  highway  known  as  Brock  street,  in  the  town  of 
Whitby,  province  of  Ontario,  over  its  railway,  as  shown  on  the  plan  on  file  with  the 
Board  under  file  No.  26427.9. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  29601. 

In  the  matter  of  the  application  of  the  Quehec  Central  Railvfay  Company,  hereinafter 
called  the  "applicant  company,"  under  section  167  of  the  Railway  Act,  1919, 
for  approval  of  route  map  showing  the  general  location  of  the  extension  of  its 
line  of  railway  from  Scotts,  in  the  county  of  Beauce,  to  a  connection  with  the 
Canadian  National  Railways,  2  1-2  miles  west  of  St.  Isidore,  in  the  county  of 
Dorchester,  in  the  province  of  Quehec,  the  said  route  map  being  on  file  with 
the  Board  under  file  No.  30099. 

Monday,  the  3rd  day  of  May,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of  the 
Board — 

It  is  ordered:  That  the  Chief  Commissioner  of  the  Board  be  authorized  to 
approve  the  route  map  showing  the  general  location  of  the  applicant  company's 
proposed  extension  from  a  point  near  Scotts,  in  the  parish  of  Ste.  Marie,  county  of 
Beauce,  to  a  connection  with  the  Canadian  National  Railways,  two  and  one-half 
miles  west  of  St.  Isidore,  in  the  parish  of  St.  Lambert,  county  of  Dorchester,  and 
province  of  Quebec,  as  shown  in  red  from  "  A  "  to  "  B  "  on  the  said  route  map,  on 
file  with  the  Board  under  file  No.  30099. 

F.  B.  CARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  292-B. 

In  the  matter  of  the  application  of  the  Boston  and  Maine  Railroad  Company,  herein- 
after called  the  "applicant  company,"  for  approval  of  increases  in  its  Standard 
Tariff  of  Maximum  Sleeping  and  Parlour  Car  Tolls;  and  of  the  General  Order 
of  the  Board  No.  292,  dated  April  22,  1920,  approving  increased  Standard 
Tariffs  of  Maximum  Sleeping  and  Parlour  Car  Tolls  of  various  railway 
companies. 

File  No.  9451.22 

Wednesday,  the  5th  day  of  May,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  Goodevf,  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner.  ' 

The  tariff  of  the  applicant  company  showing  increases  in  its  maximum  sleeping 
and  parlour  car  tolls  on  the  same  basis  as  those  approved  under  the  said  General 
Order  No.  292  having  been  filed  for  the  approval  of  the  Board — 


It  is  ordered:  That  the  said  General  Order  No.  292,  dated  April  22,  1&20,  as 
amended  by  General  Order  Xo.  2'92-A,  dated  April  27,  1920,  be,  and  it  is  hereby, 
further  amended  by  adding  thereto,  at  the  end  of  the  order,  the  words,  "Boston  and 
Maine  Railroad,  C.R.C.  Xo. 

S.  J.  McLEAX, 
Assistant  Chief  Commissioner. 


ORDER  No.  29611. 

In  the  matter  of  the  General  Order  of  the  Board,  No.  119,  dated  January  31,  IQlJf, 
and  the  application  of  the  Grand  Trunk  Pacific  Railway  Company,  hereinafter 
called  tJie  ''applicant  company,"  for  authority  to  discontinue  the  station  agent 
at  Reford,  in  the  prorince  of  Saskatchewan. 

File  No.  4205.260 

Thursday,  the  6th  day  of  May,  A.D.  1920, 

S.  J.  McLkax,  Assistant  Chief  Commissioner. 

A.  S,  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
Grain  Growers  of  Reford,  the  rural  municipality  of  Reford,  No.  379,  the  town  of 
Wilkie,  and  the  railway  company — 

It  is  ordered:  That  the  applicant  company  be,  and  it  is  hereby,  granted  leave, 
pending  further  order,  to  remove  the  station  agent  at  Reford,  in  the  province  of 
Saskatchewan,  subject  to  and  upon  the  condition  that  a  caretaker  be  appointed  to  see 
that  the  station  is  kept  clean,  and  when  necessary  heated  and  lighted,  for  the  accom- 
modation of  passengers  on  the  arrival  and  departure  of  trains,  and  to  care  for  L.C.L. 
freight  and  express  shipments. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  29613. 

In  the  7natter  of  tlie  application  of  the  Grand  Trunk  Railway  Company  of  Canada, 
hereinafter  called  the  "  applicant  company,"  under  section  188  of  the  Railway 
Act,  1010,  for  approval  of  the  location  and  detail  plan  JNL  No.  8090,  date3 
Montreal,  Novemhei*  25,  1910,  showing  its  new  station  at  Holm^jsville,  in  the 
town.'ship  of  Goderich ,  county  of  Huron,  and  province  of  Ontario,  to  replace 
station  destroyed  by  fire — tlie  said  plan  being  on  file  ivith  the  Board  under  file 
No.  SOOOJf. 

Thursday,  the  6th  day  of  May,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissi^oner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the 
Board,  and  reading  what  is  filed  by  the  township  of  Goderich — 
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It  is  ordered:  That  the  location  and 
station  at  Holmesville,  in  the  township  of 
of  Ontario,  as  shown  on  the  pUm  on  file 
30004,  be,  and  they  are  hereby,  approved. 


details  of  the  applicant  company's  new 
Goderich,  county  of  Huron,  and  province 
with  the  Board  under  the  said  File  Xo. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  Xo.  29618. 

In  the  matter  of  the  application  of  E.  Guss  Porter,  M.P.,  that  the  railivay  companies 
operating  at  Belleville,  Ont.,  he  required  to  publish  rates  on  coal  from  Bellevilh 
Harhour,  ex  vessels  from  Oswego,  in  the  state  of  Nev)  Yorh,  to  mid-Ontario 
destinations,  lower  than  the  ra.tes  of  the  special  local  mileage  tariffs  laivfully 
in  force  to  the  same  destinations. 

File  29652. 

Thursday,  the  6t'h  day  of  May,  A.D.  1920. 

Hon.  F.  B.  Carvkll,  K.C,  Chief  Commissioner. 
S.  J.  McLeax,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

The  evidence  in  this  application  having  been  heard  at  Belleville,  October  15, 
1919,  by  a  commiss-ioner  appointed  under  section  12  of  the  Railway  Act,  1919,  in  the 
presence  of  counsel  for  the  Grand  Trunk  Railway  Company,  the  applicant  appearing 
in  person,  the  said  commissioner  having  reported  to  the  Board,  and  the  said  report 
having  been  adopted — 

It  is  ordered:  That  the  application  be,  and  it  is  hereby,  refused. 

S.  J.  McLEAX, 

Assistant  Chief  Commissioner. 

ORDER  Xo.  29623. 

In  the  matter  of  the  application  of  the  Dominion  Atlantic  Railway  Company,  herein- 
after called  the  ''applicant  company,"  under  9?ctions  188  and  256  of  the  Rail- 
way Act,  1919,  for  approval  of  the  location  and  details  of  proposed  new  station 
at  Dighy,  Nova  Scotia,  as  shown  on  plans  dated  Kentville,  Fehruary  18  and  3, 
1920,  on  file  with  the  Board  imder  file  No.  30031. 

Monday,  the  10th  day  of  May,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Com7nission/>r. 

J.  G.  'Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  of  the  Chief  Operating  Officer  of  the  Board,  and  reading  the 
resolution  of  the  town  of  Digby,  passed  February  23,  1920,  a  certified  copy  of  which 
is  on  file  with  the  Board — 

It  is  ordered:  That,  subject  to  and  upon  the  terms  of  the  said  resolution,  the 
location  and  detail  plans  of  the  applicant  company's  proposed  station  at  Digby,  in 
the  province  of  Xova  Scotia,  on  file  with  the  Board  under  the  said  file  Xo.  30031,  be, 
and  they  are  hereby,  approved. 

S.  J.  McLEAX, 

Assistant  Chief  Commissioner. 
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GENERAL  ORDEE  No.  292-C. 

In  the  matter  of  the  application  of  the  Edmonton,  Dunvegan  and  British  Columhia 
Railway  Company,  hereinafter  called  the  "applicant  company,"  for  approval 
of  increases  in  its  Standard  Tariff  of  Maximum  Sleeping  and  Parlour  Car  Tolls; 
and  of  the  General  Order  of  the  Baard  No.  292,  dated  April  22,  1920,  approving 
increased  Standard  Tariffs  of  Maximum  Sleeping  and  Parlour  Car  Tolls  of 
various  railway  companies. 

File  No.  18903.95. 

Monday,  the  10th  day  of  May,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  GciQDEVF,  Commissioner. 
A.  C.  BoY(  E,  K.C.,  Commissioner. 

The  tariff  of  the  applicant  company  showing  increases  in  its  maximum  sleeping 
and  parlour  car  tolls  on  the  same  basis  as  those  approved  under  the  said  General 
Order  No.  292  having  been  filed  for  the  approval  of  the  Board — 

It  is  ordered:  That  the  said  General  Order  No.  292,  dated  April  22,  1920,  as 
amended  by  General  Orders  Nos.  2^2-A  and  292-B,  dated  April  27,  1920,  and  May  5, 
1920,  re-spectively,  be  further  amended  by  adding  thereto,  at  the  end  of  the  order, 
the  words,    Edmonton,  Dunvegan  and  British  Columbia  Railway,  C.R.C.  No.  S-3." 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


GENERAL  ORDER  No.  292-D. 

In  the  matter  of  the  application  of  the  Wahash  Railway  Company,  hereinafter  called 
th"  "applicant  company,"  for  approval  of  increases  in  its  Standard  Tariff  of 
.Maximum  Sleeping  and  Parlour  Car  Tolls;  and  of  the  General  Order  of  the 
Board  No.  292,  dated  April  22,  1920,  approving  increased  Standard  Tariffs  of 
Maximum  Sleeping  and  Parlour  Car  Tolls  of  various  railway  companies. 

Eile  No.  9451.23. 

Tfesday,  the  nth  day  of  May,  A.D.  1920. 

S.  J.  ^IcLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  C ommissioner. 
A.  C.  BoY(  E,  K.C.,  Commvisioner. 

The  tariff  of  the  applicant  company  showing  increases  in  its  maximum  sleeping 
and  parlour  car  tolls  on  the  same  basis  as  those  approved  under  the  said  General 
Order  No.  202  having  been  filed  for  the  approval  of  the  Board — 

//  is  order  d:  That  the  said  (Jeneral  Order  No.  292,  dated  April  22,  1920,  as 
amended  by  Cieneral  Orders  Nos.  292-A,  292-B,  and  292-C,  dated,  respectively,  April 
27,  1920,  ^fay  .5,  1920,  and  May  10,  1920,  be  further  amended  by  adding  thereto,  at 
the  end  of  the  ord^r,  tlie  words  ''Wtibnsh  Railway,  C.R.C.  No.  S-5." 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


189 


ORDER  No.  29620. 

In  the  matter  of  the  application  of  the  Woodstoch,  Thames  Valley  and  Ingersoll 
Electric  Railway  Company,  hereinafter  called  the  "applicant  company,"  under 
section  3SJk  of  the  Eailway  Act,  1919,  for  approval  of  its  Standard  Passenger 
Tariff  C.R.C.  No.  1,  effective  May  2Jf,  1920. 

File  No.  24580.1 

_  Wednesday,  the  12th  day  of  May,  A.D.  1920. 

S.  J.  IVfcLEAN,  Assistant  Chief  Commissioner. 
A.  S  GooDEVE,  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board — 

It  is  ordered:  That  the  applicant  company's  said  Standard  Passenger  Tariff 
C.R.C.  No.  1,  effective  May  24,  1920,  be,  and  it  is  hereby,  approved;  the  said  tariff, 
with  a  reference  to  this  order,  to  be  published  in  at  least  two  consecutive  weekly 
issues  of  the  Canada  Gazette. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  29632. 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  herein- 
after called  the  "  applicant  company/'  under  section  188  of  the  Railway  Act, 
1919,  for  approval  of  the  location  and  details  of  its  proposed  new  station  at 
Cardston,  Alberta,  as  shown  on  the  plans  on  file  with  the  Board  under  file  No. 
30039. 

Wednesday,  the  12th  day  of  May,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commission'  r. 

A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the 
Board,  and  the  consent  of  the  municipality  of  Cardston,  filed — 

It  is  ordered:  That  the  location  and  details  of  the  applicant  company's  proposed 
station  at  Cardston,  in  the  province  of  Alberta,  as  shown  on  the  plans  on  file  with  the 
Board  under  the  said  file  No.  80089,  be,  and  they  are  hereby,  approved. 

S,  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  ^0.  29636. 

hi  the  matter  of  the  application  of  citizens  of  Kingman,  Alberta,  for  an  order  requir- 
ing the  Grand  Trunl-  Pacific  Eailway  Company  to  appoint  a  station  agent  at 
Kingman. 

File  No.  15626. 
Wednesday,  the  12th  day  of  May,  A,D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  and  the  report  and 
recommendation  of  an  inspector  of  the  Board,  the  railway  company  consenting — 

It  is  ordered:  That  the  Grand  Trunk  Pacific  Railway  Company  appoint  and 
maintain  a  station  agent  at  Kingman,  in  the  province  of  Alberta;  such  agent  to  be 
appointed  by  the  1st  day  of  September,  1920. 

S.  J.  McLEAN, 

Assistant  Chief  Com^nissioner. 


GENERAL  ORDER  No.  296. 

In  the  matter  of  the  application  of  the  Express  '  Traffic  Association  of  Canada,  on 
hehalf  of  the  express  companies  subject  to  the  jurisdiction  of  the  Board,  for 
approval  of  regulations  for  the  transportation  by  express  of  acids,  inflammables, 
oxidizing  substances,  etc.,  under  sections  SJ^O  and  350  of  the  Railway  Act,  1919, 
on  file  with  the  Board  under  File  No.  1717.12. 

Sati  rday,  the  15th  day  of  May,  A.D.,  1920. 

Hon.  E.  B.  CAUVEf.L,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDENE,  Commissioner. 

T'pou  hearing  the  ai)plieation  at  the  sittings  of  the  Board  held  in  Ottawa,  Feb- 
ruary 17,  K>20,  in  the  jH'esence  of  counsel  for  and  representatives  of  the  express  com- 
panies, the  Grand  Trunk  and  Canadian  Pacific  Railway  Companies,  'the  Canadian 
National  Railways,  the  Explosives  Division  of  the  Department  of  Mines,  and  the 
P>ureau  of  Kxplosivcs,  and  what  was  alleged;  and  upon  reading  the  submissions  filed — • 

//  is  order  d:  That  the  proposed  regulations  for  the  transportation  by  express 
of  acids,  inflammables,  oxidizing  substances,  etc.,  C.R.C.  No.  E.T.  694,  to  be  observed 
by  express  companies  subject  to  the  jurisdiction  of  the  Board,  on  Ale  with  the  Board 
under  file  No.  1717.12,  marked  "A,"  and  certified  by  the  Secretary  of  the  Board,  be, 
and  tliey  are  hereby,  approved,  subject  to  the  following  changes  and  additions, 
namely : — 

(1)  The  opening  sentence  of  paragraph  4  to  be  changed  to  read  as  follows: — 

"  The  following  articles  must  not  be  accepted  for  shipment  by  express, 
except  properly  packed  and  certified  samples  for  laboratory  examination  as 
provided  for  in  paragraph  5  (a)." 
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(2)  To  the  list  of  Acceptable  Articles,  paragraph  5,  the  following  to  be  added: — 

(a)  Samples  of  explosives  intended  for  laboratory  examination  only,  and 
not  exceeding  a  net  weight  of  one-half  pound  for  each  sample,  and  not  exceed- 
ing ten  such  samples  in  any  one  train,  when  packed,  marked,  labeled,  described 
and  certified  in  accordance  with  paragraph  16  "  (or  as  it  may  be  renumbered). 

(3)  The  following  to  be  inserted  as  the  first  paragraph  under  "  Definitions  " : — 

The  only  samples  of  explosives  that  can  lawfully  be  shipped  by  express 
are  those  intended  for  examination  in  laboratory  and  not  intended  for  use  or 
demonstration." 

(4)  The  following  to  be  inserted  as  the  first  paragraph  in  the  rules  for  packing 
and  marking: — 

Lahoratory  Samples: — 

Paching. — {a)  Samples  of  explosives  for  laboratory  examination  must  be 
placed  in  w^ell-secured  metal  cans  or  glass  bottles,  or  in  strong  waterproof  paper 
or  cardboard  packages;  each  sample  must  not  consist  of  more  than  one-half 
pound  of  explosive,  and  the  interior  package  must  be  placed  in  sawdust  or 
similar  cushioning  material  at  least  2  inches  thick,  in  a  strong  and  tight  wooden 
box,  with  ends  not  less  than  1  inch  thick,  and  top,  bottom,  and  sides  not  less 
than  one-half  inch  thick  when  a  nailed  box  is  used,  or  with  ends,  top,  bottom, 
and  sides  not  less  than  one-half  inch  thick  when  of  lock-cornered  construction. 

{h)  Whenever  these  samples  for  laboratory  examination  are  contained 
in  a  metal  envelope  or  receptacle,  this  receptacle  must  be  properly  cushioned 
with  sawdust  or  similar  cushioning  material  in  a  strong  wooden  box,  and  this 
interior  box  must  be  placed  in  a  tight  outside  wooden  box  with  at  least  2  inches 
of  cushioning  material  separating  the  boxes. 

.^Vpight. — Xot  more  than  ten  half-pound  samples  of  explosives  for  labora- 
tory examination  may  be  placed  in  one  outside  box  or  transported  in  any  one 
train. 

The  net  weight  of  the  explosive  contents  must  be  plainly  marked  by  the 
shipper  on  the  outside  of  each  box  offered  for  forwarding. 

Marl-in g. — Each  outside  package  containing  such  samples  must  have 
securely  and  conspicuously  attached  to  it  a  square  red  certificate  label  measuring 
4  inches  on  each  side,  and  bearing  in  black  letters  the  following: — 

EXPLOSIVE. 

Sample  for  Laboratory  Examination. 
Handle  Carefully. 
Keep  Fire  Away. 

This  is  to  certify  that  the  articles  covered  by  this  label  are  properly 
described  by  name  and  are  packed  and  marked  and  are  in  proper  condition  for 
transportation,  according  to  the  regulations  prescribed  by  the  Board  of  Railway 
Commissioners  for  Canada. 


(Shipper's  name) 


(Inspector,  Bureau  of  Explosives) 
or 

(Inspector,  Explosives  Division,  Department  of  Mines) 
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Certification. — Tlie  label  as  above  must  be  signed  in  ink  by  the  shipper, 
and  by  either  of  the  inspectors  named.  If  signed  by  the  Inspector,  Bureau  of 
Explosives,  he  must  erase  the  words  "  Inspector,  Explosive  Division,  Depart- 
ment of  ^ines,"  and  vice  versa.  Unless  the  label  bears  both  signatures  the 
articles  tendered  for  transportation  must  be  refused. 

E.  B.  CARVELL, 

Chief  Commissioner. 


CIRCULAR  No.  190. 

May  20,  1920. 

Reportirig  of  Accidents. 

Eile  No.  45. 

In  connection  with  General  Order  No.  244,  dated  July  26,  1918,  as  amended 
by  General  Order  No.  251,  the  Board  desires  to  point  out  that  section  285  of  the 
Railway  Act  of  1919  defines  the  words  "  conductor  or  other  employee,"  referred  to  in 
clause  2  of  the  said  General  Order,  as  follows: — 

"  The  conductor  or  other  employee  in  charge  of  the  train,  place  or  struc- 
ture in  connection  with  which  such  accident  occurred." 
The  Board  further  desires  to  point  out  that  strict  compliance  with  the  said 
General  Order  v.-ill  be  expected,  and  to  say  that,  in  every  case  where  the  railway,  or 
its  conductor  or  other  employee,  either  wilfully  or  negligently  fails  to  carry  out  the 
said  requirements,  the  imposition  of  penalties,  as  provided  for  in  section  412  of  the 
Railway  Act,  will  be  enforced. 

For  the  better  information  of  the  railways,  and  the  conductor  or  other  employee, 
section  412  is  subjoined: — 

"  412.  (1)  Every  railway  company  which  wilfully  or  negligently  omits 
to  give  immediate  notice  as  by  this  Act  required,  with  full  particulars,  to  the 
Board  of  the  occurrence,  upon  the  railway  belonging  to  such  company,  of  any 
accident  attended  with  serious  personal  injury  to  any  person  using  the  rail- 
way, or  to  any  employee  of  the  company,  or  whereby  any  bridge,  culvert,  via- 
duct or  tunnel  on  or  of  the  railway  has  been  broken,  or  so  damaged  as  to  be 
impassable  or  unfit  for  immediate  use,  shall  forfeit  to  His  Majesty  the  sum 
of  two  hundred  dollars  for  every  day  during  which  the  omission  to  give  such 
notice  continues. 

"  (2)  Every  conductor  or  other  employee  who  makes  a  report  to  the  com- 
pany of  the  occurrence  of  any  such  accident  and  fails,  wilfully  or  negligently, 
to  notify  the  Board  of  the  same  by  telegraph  as  soon  as  possible  after  such 
accident,  is  guilty  of  an  ofFence  and  liable,  on  summary  conviction,  to  a 
penalty  not  exceeding  one  hundred  dollars." 

Railway  compa-nies  are  required  to  see  that  a  copy  of  this  circular  is  placed  in 
llie  hands  of  all  concerned. 

By  order  of  the  Board. 

A.  D.  CARTWRIGHT, 

Secretary. 
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REGULATIONS  REGARDING  RULES 

FOR 

WIRES  ALONG,  AND  ACROSS  RAILWAYS. 

(General  Order  No.  231,  May  6,  1918,  and  amendments  as  noted  in  the  text.) 

Notice  to  Applicants. 
Pleaee  note  subsection  5  of  section  372  of  the  Railway  Act,  1919,  as  follows : — 

When  leave  (5)  Leave  of  the  Board  under  this  section  shall  not  be  necessary  for 

not  required,  the  exercise  of  the  powers  of  a  railway  company  under  section  three  hun- 
dred and  sixty-seven  of  this  Act,  nor  for  the  maintenance  of  works  now 
authorized,  nor  when  works  have  been  or  are  to  be  constructed  or  main- 
tained by  consent  a-nd  in  accordance  with  any  general  orders,  regulations, 
plans  or  specifications  adopted  or  approved  by  the  Board  for  such  pur- 
poses. 

Directions  for  Applicants. 

When  the  interested  company's  consent  cannot  be  procured  and  an  application  to 
the  Board  becomes  necessary,  send  to  the  Secretary  of  the  Board  (postage  free)  with 
the  application,  three  copies  of  a  sketch  or  drawing  about  8  by  10  inches  showiTig: — 

(a)  The  location  of  the  poles  or  towers,  or  the  location  of  the  underground  con- 
duit in  relation  to  the  track;  the  dimensions  of  the  poles  or  towers;  and  the  material 
or  materials  of  which  they  are  made. 

(h)  The  proposed  number  of  wires,  or  cables,  the  distance  between  them  a-nd  the 
track,  and  the  method  of  attaching  the  conductors  to  the  insulators. 

(c)  The  location  of  all  other  wires  adjacent  or  to  be  crossed,  and  their  supports. 

(d)  The  maximum  potential,  in  volts,  between  wires,  the  potential  between  wires 
and  the  ground,  and  the  maximum  current,  in  amperes,  to  be  tra-nsmitt^d. 

(e)  The  kinds  and  sizes  of  the  wires  or  conductors  in  question. 

(/)  On  circuits  of  10,000  volts,  or  over,  the  method  of  protecting  the  conductors 
from  arcs  at  the  insulators. 

(g)  The  number  of  insulators  supporting  the  conductors.  (See  also  "  J "  in 
Specifications.) 

N.B. — Place  a  disti-nguishing  name,  number,  date  and  signature  upon  the  draw- 
ing. Mark  the  exact  location  of  the  lines  or  wires  upon  the  drawing,  by  stating  the 
distance  in  miles  from  the  nearest  railway  station — N.,  E.,  S.  or  W. — so  that  this 
point  can  readily  be  identified. 

A  copy  of  the  application^and  a  copy  of  the  sketch  or  drawing  must  be  sent  to 
the  solicitor  at  the  head  office  of  the  railway  company. 
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Standard  Conditions  and  Specifications  for  Wire  Crossings. 

PART  I. — over-crossings. 

Conditions. 

1.  The  applicant  shall,  at  its  or  his  own  expense,  erect  and  place  the  lines,  wires, 
cables,  or  co-nductors  authorized  to  be  placed  along  or  across  the  said  railway,  and  shall 
at  all  times,  at  its  or  his  own  expense,  maintain  the  same  in  good  order  and  condition 
and  at  the  height  shown  on  the  drawing,  and  in  accordance  with  the  specifications 
hereinafter  set  forth,  §o  that  at  no  time  shall  any  damage  be  caused  to  the  company,' 
owning,  operating  or  using  the  said  railway,  or  to  any  person  lawfully  upon  or  using 
the  same,  and  shall  use  all  necessary  and  proper  care  and  means  to  prevent  any  such 
lines,  wires,  cables,  or  conductors  from  sagging  below  the  said  height. 

2.  The  applicant  shall  at  all  times  wholly  iTidemnify  the  company  owning,  operat- 
ing or  using  the  said  railway  of,  from,  and  against  all  loss,  cost,  damage,  and  expense 
to  which  the  said  railway'  company  may  be  put  by  reason  of  any  damage  or  injury  to 
I)ersons  or  property  caused  by  any  of  the  said  wires  or  cables  or  any  works  or  appli- 
ances herein  provided  for  not  being  erected  in  all  respects  in  compliance  with  the 
terms  and  provisions  of  this  order,  as  well  as  any  damage  or  injury  resulting  from  the 
imprudence,  neglect,  or  want  of  ^kill  of  the  employees  or  agents  of  the  applicant. 

3.  Xo  work  shall  at  any  time  be  done  under  the  authority  of  this  order  in  such  a 
ma-nner  as  to  obstruct,  delay  or  in  any  way  interfere  with  the  operation  or  safety  of 
the  trains  or  traffic  of  the  said  railway. 

"4.  (See  General  Order  No.  291,  April  7,  1920.)  The  applicant,  before  any 
work  is  begun,  shall  give  the  railway  company  owning,  operating,  or  using  the  said 
railway  at  least  seventy-two  hours'  prior  notice  thereof  in  writing,  and  the  said  rail- 
way company  shall  be  entitled  to  appoint  an  inspector,  u-nder  whose  supervision  such 
work  shall  be  done,  and  whose  wages,  at  a  rate  not  to  exceed  eleven  dollars  per  day, 
shall  be  paid  by  the  applicant;  such  payment  to  cover  both  wages  and  expenses.  When 
the  applicant  is  a  municipality  and  the  work  is  on  a  highway  under  its  jurisdiction, 
the  wages  of  the  i-nspector  shall  be  paid  by  the  railway  company." 

4.  (a)  It  shall  not,  however,  be  necessary  for  the  applicant  to  give  prior  notice 
in  writing  to  the  railway  company  as  above  provided  in  regard  to  necessary  work  to 
be  done  in  connection  with  the  repair  or  maintenance  of  the  lines  or  wires  when  such 
work  becomes  necessary  through  an  unforeseen  emergency. 

5.  Where  the  wires  or  cables  are  to  be  erected  at  the  railway  and  carried  above, 
below,  or  parallel  with  existing  wires,  either  within  the  span  or  spans  to  be  constructed 
at  the  railway  or  within  the  spans  next  thereto  on  either  side,  such  additional  pre- 
cautions shall  be  taken  by  the  applicant  as  the  Engineer  of  the  Board  shall  consider 
necessary. 

6.  Nothing  i-n  these  conditions  shall  prejudice  or  detract  from  the  right  of  the 
company  owning,  operating,  or  using  the  railway  to  adopt  at  any  time  the  use  of  the 
electric  or  other  motive  power,  and  to  place  and  maintain  along,  over,  upon,  or  under 
its  right  of  way,  such  poles,  lines,  wires,  cables,  pipes,  conduits,  and  other  fixtures  and 
appliances  as  may  be  necessary  or  proper  for  such  purpose.  Liability  for  the  cost  of 
any  removal,  change  in  location  or  construction  of  the  poles,  lines,  wires,  cables  or 
other  fixtures  or  appliances  erected  by  the  applicant  along,  over  or  under  the  tracks 
of  the  said  railway  company,  rendered  necessary  by  any  of  the  matters  referred  to  in 
this  paragraph,  shall  be  fixed  by  the  Board  on  the  application  of  any  party  interested. 

7.  Any  disputes  arising  between  the  applicant  and  the  said  railway  company  as 
to  the  manner  in  which  the  said  wires  or  cables  are  to  be  erected,  placed  or  main- 
tained, used  or  repaired,  shall  be  referred  to  the  Engineer  of  the  Board,  whose  decision 
shall  be  final. 

8.  The  wires  or  cables  of  the  applicant  shall  be  erected,  placed  and  maintained 
in  accordance  with  the  drawing  approved  by  the  Board  and  the  specifications  follow- 
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iiig.  If  the  drawing  and  specifications  differ  the  latter  shall  govern  unless  a  specific 
statement  to  the  contrary  appears  in  the  Order  of  the  Board. 

9.  In  every  case  in  which  the  line  of  a  railway  company  is  to  be  constructed 
along  or  under  the  wires  or  cables  of  a  telegraph  or  telephone  company,  the  construc- 
tion of  the  telegraph  or  telephone  li-ne  or  lines  of  the  company  shall  be  made  to 
conform  to  the  foregoing  specifications,  and  any  changes  necessary  to  make  it  so 
conform  shall  be  made  by  the  telegraph  or  telephone  company  at  the  cost  and  expense 
of  the  railway  company. 

Specifications. 

A.  Labelling  of  poles. — Poles,  towers,  or  other  wire-supporting  structures  on  each 
side  of  and  adjacent  to  railway  crossings,  to  be  equipped  with  durable  labels  showing 
(a)  the  name  of  the  company  or  individual  owning  or  maintaining  them,  and  (h) 
the  maximum  voltage  between  conductors;  the  characters  upon  the  labels  to  be  easily 
distinguished  and  read  from  the  ground. 

B.  Separate  lines. — Two  or  more  separate  lines  for  the  transmission  of  electrical 
energy  shall  not  be  erected  or  maintained  in  the  same  vertical  plane.  The  word 
"  lines,"  as  here  used,  to  mean  the  combination  of  conductors  and  the  latter's 
supporting  poles,  or  towers  and  fittings. 

C.  Location  of  poles,  etc.- — Poles,  towers,  or  other  wire-supporting  structures  to 
be  located  generally  a  distance  from  the  rail  not  less  than  equal  to  the  length  of  the 
poles  or  structures  used.  Poles,  towers,  or  other  wire-supporting  structures  must 
under  no  consideration  be  placed  less  than  12  feet  from  the  rail  of  a  main  line,  or  less 
than  6  feet  from  the  rail  of  a  siding.  At  loading  sidings  sufficient  space  to  be  left 
for  driveway. 

D.  Setting  and  strength  of  poles. — Poles  less  than  50  feet  in  length  to  be  set  not 
less  than  6  feet  and  poles  over  50  feet  not  less  than  7  feet  in  solid  ground.  Poles  with 
side  strains  to  be  reinforced  with  braces  and  guy  wires.  Poles  to  be  at  least  7  inches 
in  diameter  at  the  top — mountain  cedar  poles  to  be  at  least  8  inches  at  the  top.  In 
soft  ground  poles  must  be  set  so  as  to  obtain  the  same  amount  of  rigidity  as  would 
be  obtained  by  the  above  specifications  for  setting  poles  in  solid  ground.  When  the 
line  is  located  in  a  section  of  the  country  where  grass  or  other  fires  might  burn  them, 
wooden  poles  to  be  covered  with  a  layer  of  some  satisfactory  fire-resisting  material, 
such  as  concrete  at  least  two  inches  thick,  extending  from  the  butt  of  the  pole  for  a 
distance  of  at  least  5  feet  above  the  level  of  the  ground.  Wooden  structures  to  have 
a  safety  factor  of  five. 

E.  Setting  and  strength  of  other  structures. — Towers  or  other  structures  to  be 
firmly  set  upon  stone,  metal,  concrete  or  pile  footings  or  foundations.  Metal  and 
concrete  structures  to  have  a  safety  factor  of  4. 

P.  Length  of  span. — Span  must  be  as  short  as  possible  consistent  with  the  rules 
of  setting  and  locating  of  poles  and  towers. 

G.  Fittings  of  wooden  poles  for  telegraph,  telephone,  or  similar  low  tension  lines. 
— The  poles  at  each  side  of  a  railway  must  be  fitted  with  double  cross-arms,  dimensions 
not  less  than  3  inches  by  4  inches,  each  equipped  with  l^-inch  hardwood  pins,  nailed 
in  arms,  or  some  stronger  support  and  with  suitable  insulators;  cross-arms  to  be 
securely  fastened  to  the  pole  in  a  gain  by  not  less  than  a  f-inch  bolt  through  the  pole; 
arms  carrying  more  than  two  wires  or  carrying  cable  must  be  braced  by  the  two  stiff 
iron  or  substantial  wood  braces  fastened  to  the  arms  by  f-inch  or  larger  bolts,  and  to 
the  pole  by  a  f-inch  or  larger  bolt. 

H.  Fitting  of  all  poles,  towers,  or  other  structures. — All  wire-supporting  struc- 
tures to  be  equipped  with  fittings  satisfactory  to  the  Engineer  of  the  Board. 
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I.  Guards. — Where  cross-arms  are  used,  an  iron  hook  guard  to  be  placed  on  the 
ends  of  and  securely  bolted  to  each.  The  hooks  shall  be  so  placed  as  to  engage  the 
wire  in  the  event  of  the  latter's  detachment  from  the  insulators. 

J.  Insulators. — All  wires  or  conductors  for  the  transmission  of  electrical  energy 
along  or  across  a  railway  to  be  supported  by  and  securely  attached  to  suitable 
insulators. 

Wires  or  conductors  in  10,000-volt  (or  higher)  circuits,  to  be  supported  by  insula- 
tors capable  of  withstanding  tests  of  two  and  one-half  times  the  maximum  voltage  to 
be  employed  under  operating  conditions.  An  affidavit  describing  the  tests  to  which 
the  insulators  have  been  subjected  and  the  apparatus  employed  in  the  tests  shall  be 
supplied  by  the  applicant.    The  tests  upon  which  reports  are  required  are  as  follows: — 

Ja.  Puncture  or  rupture  test. — The  insulators  having  been  immersed  in  water  for 
a  period  of  seven  days,  immediately  preceding  and  ending  at  the  time  of  the  test,  to 
be  subject  for  a  period  of  five  minutes  to  a  potential  of  two  and  one-half  (2-5)  times 
the  maximum  potential  of  the  line  upon  which  they  are  to  be  installed. 

Jb.  Flash-over  test. — State  the  potentials  that  were  employed  to  cause  arcing  or 
flashing  across  the  surface  of  the  insulator  between  the  conductor  a-nd  the  insulator's 
point  of  support  when  the  surface  was  (1)  dry,  and  (2)  wet. 

K.  Height  of  wires: — 

Ka.  Low  tension  conductors. — The  lowest  conductor  must  not  be  less  than  25 
feet  from  top  of  rail  for  spans  up  to  145  feet;  2^  feet  additional  clearance  of  rails 
or  other  wires  must  be  given  for  every  20  feet  or  fraction  thereof  additional  length 
of  span.  The  words  "  low  tension,"  as  here  used,  to  mean  conductors  for  telegraph, 
telephone,  and  kindred  signal  work,  as  well  as  conductors  connected  with  grounded 
secondary  circuits  of  transformers  below  350  volts. 

Kb.  All  primary  conductors,  ungrounded  secondaries  and  railway  feeders  to  be 
maintained  at  least  30  feet  above  the  top  of  rail — except  where  special  provisions  are 
made  for  trolley  wires. 

Kc.  High  tension  conductors,  those  between  which  a  potential  of  10,000  volts  or 
over  is  employed,  to  be  maintained  at  least  35  feet  above  the  top  of  rail. 

L.  Clearance. — Safe  clearances  between  all  conductors  to  be  maintained  at  all 
times.  The  following  distances  to  be  provided  wherever  possible;  at  least  3  feet 
clearance  from  low  tension  wires;  at  least  5  feet  between  low  tension  wires,  primaries, 
ungrounded  secondaries,  a-nd  railway  feeders  employing  less  than  10,000  volts;  at 
least  10  feet  between  high  tension  wires  and  all  other  lines. 

M.  Guy  wires. — Guy  wires  at  railway  crossings  to  be  at  least  as  strong  as  7-strand 
No.  16  Stub's  or  New  British  standard  gauge  galvanized  steel  wire,  and  to  be  clearly 
indicated  as  guy  wire  on  the  drawing  accompanying  the  application.  One  or  more 
strain  insulators  to  be  placed  in  all  guy  wires;  the  lowest  strain  insulator  to  be  not 
less  than  8  feet  above  the  ground. 

N.  Wires  and  other  conductors: — 

Na.  Where  open  telephone,  telegraph,  signal  or  kindred  low  tension  wires  are 
strung  across  a  railway  this  stretch  to  consist  of  copper  wire,  or  copper-clad  steel 
wire,  not  less  than  No.  13  New  British  standard  gauge,  -092  inch  in  diameter.  Wire 
is  to  be  securely  tied  to  insulators  by  a  tiewire  not  less  than  20  inches  in  length  and 
of  the  same  diameter  as  the  line  wire. 

Nb.  Where  No.  9  B.W.G.,  or  larger,  galvanized  iron  or  steel  wire  is  employed  in 
a  circuit,  and  where  there  is  no  danger  of  deterioration' from  smoke  or  other  gases, 
the  use  of  this  wire  may  be  continued  at  the  crossing. 

Nc.  Where  a  number  of  rubber-covered  wires  are  strung  across  a  railway  they 
may  be  made  up  into  a  cable  by  being  twisted  on  each  other  or  otherwise  held  together 
and  the  whole  securely  fastened  to  the  poles. 
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'Nd.  Wires  or  other  conductors  for  the  transmission  of  electrical  energy  for 
purposes  other  than  telegraph,  telephone,  or  kindred  low  tension  signal  work,  to  be 
composed  of  at  least  seven  strands  of  material  having  a  combined  tensile  strength 
equivalent  to  or  greater  than  No.  4  Brown  &  Sharpe  gauge  hard-drawn  copper  wire. 
These  conductors  to  be  maintained  above  low  tension  wires  at  the  crossing,  to  be  free 
from  joints  or  splices,  and  to  extend  at  least  one  full  span  of  line  beyond  the  poles  or 
towers  at  each  side  of  the  railway. 

Ne.  Wires  or  other  conductors  subject  to  potentials  of  10,000  volts  or  over,  to  be 
reinforced  by  clamps,  servings,  wrappings,  or  other  protection  at  the  insulators  to  the 
satisfaction  of  the  Engineer  of  the  Board. 

Nf.  Conductors  for  other  than  low  tension  work  to  have  a  factor  of  safety  of  two 
when  covered  with  ice  or  sleet  to  a  depth  of  1  inch  and  subjected  to  a  wind  pressure 
of  8  pounds  per  square  foot  on  the  ice-covered  diameter. 

Ng.  All  conductors  to  be  dead  ended  or  so  fastened  to  their  supporting  insulators 
at  each  side  of  the  crossing  that  they  cannot  slip  through  their  fastenings. 

0.  Positions  of  wires. — Wires  or  conductors  of  low  potential  to  be  erected  and 
maintained  below  those  of  higher  potential  which  may  be  attached  to  the  same  poles 
or  towers. 

P.  Trolley  wires. — Trolley  wires  at  railway  crossings  to  be  provided  with  a  trolley 
guard  so  arranged  as  to  keep  the  trolley  wheel  or  other  rolling,  sliding  or  scraping 
device  in  electrical  contact.  The  trolley  wire,  trolley  guard  and  their  supports  to  be 
maintained  at  least  22  feet  6  inches  above  the  top  of  the  rails. 

Q.  Cable. — Cable  to  be  carried  on  a  suspension  wire  at  least  equivalent  to  seven 
strands  of  No.  13  Stub's  or  New  British  standard  gauge  galvanized  steel  wire.  When 
cross-arms  are  used,  suspension  wires  to  be  attached  to  a  |-inch  iron  or  stronger  hook, 
or  when  fastened  to  poles  to  a  malleable  iron  or  stronger  messenger  hanger  bolted 
through  the  poles,  the  cable  to  be  attached  to  the  suspension  wire  by  cable  clips  not 
more  than  20  inches  apart.  Rubber  insulated  cables  of  less  than  |-inch  in  diameter 
may  be  carried  on  a  suspension  wire  of  not  less  than  seven  strands  of  No.  16  Stub^s 
or  New  British  standard  gauge  galvanized  steel  wire.  The  word  cable  "  as  here 
used,  to  mean  a  number  of  insulated  conductors  bound  together. 

PART  II. — UNDERGROUND  LINES. 

Conditions. 

1.  The  line  or  lines,  wire  or  wires,  shall  be  carried  along  or  across  the  railway 
in  accordance  with  the  approved  drawing,  and  a  pipe  or  pipes,  conduit  or  conduits, 
cable  or  cables  shall,  for  the  whole  width  of  the  right  of  way  adjoining  the  highway, 
be  laid  at  the  depth  called  for  by,  and  shall  be  constructed  and  maintained  in  accord- 
ance with  the  specifications  hereinafter  set  forth. 

2.  All  work  in  connection  with  the  laying  and  maintaining  of  each  pipe,  conduit 
or  cable  and  the  continued  supervision  of  the  same  shall  be  performed  by,  and  all 
costs  and  expenses  thereby  incurred  be  borne  and  paid  by  the  applicant;  but  no  work 
shall  at  any  time  be  done  in  such  a  manner  as  to  obstruct,  delay  or  in  any  way 
interfere  with  the  operation  or  safety  of  the  trains,  traffic  or  other  work  on  the  said 
railway. 

3.  The  applicant  shall  at  all  times  maintain  each  pipe,  conduit  or  cable  in  good 
order  and  condition,  so  that  at  no  time  shall  any  damage  be  caused  to  the  property 
of  the  railway  company  or  any  of  its  tracks  be  obstructed,  or  the  usefulness  or  safety 
of  the*  same  for  railway  purposes  be  impaired,  or  the  full  use  and  enjoyment  thereof 
by  the  said  railway  company  be  in  any  way  interfered  with. 

"4.  (See  Greneral  Order  No.  291,  April  7,  1920.)  Before  any  work  of  laying, 
removing,  or  repairing  any  pipe,  conduit,  wire,  or  cable  is  begun,  the  applicant  shall 
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give  to  the  railway  company  at  least  seventy-two  hours'  prior  notice  thereof  in 
writing,  accompanied  by  a  plan  and  profile  of  the  part  of  the  railway  to  be  affected, 
showing  the  proposed  location  of  such  pipe,  wire  or  cable,  conduit,  and  works  contem- 
plated in  connectioTi  therewith;  and  the  said  railway  company  shall  be  entitled  to 
appoint  an  inspector  to  see  that  the  applicant,  in  performing  said  work,  complies  in 
all  respects  with  the  terms  and  conditions  of  this  order,  and  whose  wages,  at  a  rate 
not  exceeding  eleven  dollars  per  day,  shall  be  paid  by  the  applicant,  such  payment  to 
cover  both  wages  and  expe^ises.  When  the  applicant  is  a  municipality  and  the  crossing 
is  on  a  highway  under  its  jurisdiction,  the  wages  of  the  inspector  shall  be  paid  by  the 
railway  company." 

4a.  It  shall  not,  however,  be  necessary  for  the  applicant  to  give  prior  notice  in 
writing  to  the  railway  company,  as  above  provided,  in  regard  to  necessary  work  to  be 
done  in  connection  with  the  repair  or  maintenance  of  the  line  when  such  work  becomes 
necessary  through  an  unforeseen  emergency. 

5.  The  applicant  shall,  at  all  times,  wholly  indemnify  the  company  owning, 
operating,  or  using  the  said  railway  of,  from  and  against  all  loss,  costs,  damage  and 
expense  to  which  the  said  railway  company  may  be  put  by  reason  of  any  damage  or 
injury  to  person  or  property  caused  by  any  pipe,  conduit,  or  cable,  any  works  or 
appliances  herein,  or  in  the  order  authorizing  the  woi^k  provided  for,  not  being  laid 
and  constructed  in  all  respects  in  compliance  with  the  terms  and  provisions  of  these 
conditions,  or  if,  when  so  constructed  and  laid,  not  being  at  all  times  maintained  and 
kept  in  good  order  and  condition  and  in  accordance  with  the  terms  and  provisions  of 
said  order,  or  any  order  or  orders  of  the  Board  in  relation  thereto,  as  well  as  any 
damage  or  injury  resulting  from  the  imprudence,  neglect,  or  want  of  skill  of  any  of 
the  employees  or  agents  of  the  applicant. 

6.  Nothing  in  these  conditions  shall  prejudice  or  detract  from  the  right  of  any 
company  owning  or  operating  or  using  the  said  railway  to  adopt,  at  any  time,  the  use 
of  electric  or  other  motive  power,  and  to  place  and  maintain  upon,  over,  and  under 
the  said  right  of  way  such  poles,  wires,  pipes  and  other  fixtures  and  appliances  as  may 
be  necessary  or  proper  for  such  purposes.  Liability  of  the  cost  of  any  removal,  change 
in  location  or  construction  of  the  pipes,  conduits,  wires,  or  cables  constructed  or  laid 
by  the  applicant  rendered  necessary  by  any  of  the  matters  referred  to  in  this  para- 
graph, shall  be  fixed  by  the  Board  on  the  application  of  the  party  interested. 

7.  Any  dispute  arising  between  the  applicant  and  the  company  owning,  using  or 
operating  said  railway  as  to  the  manner  in  which  any  pipe  or  conduit,  or  any  works 
or  appliances  herein  provided  for,  are  being  laid,  maintained,  renewed,  or  repaired, 
shall  be  referred  to  the  Engineer  of  the  Board,  whose  decision  shall  be  final  and 
binding  on  all  parties. 

Specifications. 

A  A.  Conduit. — Vitrified  clay,  creosoted  wood,  metal  pipe,  armoured  cable  or  fibre 
conduit  may  be  used. 

BB.  Depth. — The  excavation  to  be  of  sufficient  depth  to  allow  the  top  of  the  duct 
to  be  at  least  three  feet  below  the  bottom  of  the  ties  of  railway  track. 

CC.  Laying. — The  conduit  or  duct  to  be  laid  on  a  base  of  3  inches  of  concrete, 
mixed  in  proportion,  1  of  cement,  3  of  sand  and  5  of  broken  stone  or  gravel.  Where 
stone  is  used,  such  stone  is  to  be  of  a  size  that  will  permit  of  its  passing  through  a 
1-inch  ring.  After  ducts  are  laid,  the  whole  to  be  encased  to  a  thickness  of  3  inches 
on  top  and  sides  in  concrete  mixed  in  the  same  proportions  as  above. 

Where  the  track  is  on  an  embankment  a  pipe  may  be  driven  through  the  latter. 

DD.  Filling  in. — The  excavation  must  be  filled  in  carefully  and  well  tamped  on 
top  and  sides. 

EE.  Guard. — The  excavation  must  at  all  times  be  safely  protected  by  the  applicant. 
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REGULATIONS  REGARDING  PLANS  REQUIRED  TO  BE  FILED  WITH  THE 
BOARD  IN  CONNECTION  WITH  APPLICATIONS  FOR  RAILWAY 
CROSSINGS,  JUNCTIONS,  AND  DRAWBRIDGES,  AND  GENERAL 
REQUIREMENTS  FOR  INTERLOCKING  APPLIANCES. 

KAILWAY  CROSSmGS,  JUNCTIONS,  OR  DRAjWB RIDGES,  SECTIONS  2i52 
AND  305  OF  THE  RAILWAY  ACT,  1919. 

Send  to  the  secretary  of  the  Board  an  application  accompanied  by  three  sets  of 
the  plan  and  profile  of  both  railways  on  either  side  of  the  proposed  crossing  or  junc- 
tion, or  of  the  railway  in  case  of  a  drawbridge,  for  a  distance  of  one  mile  in  each 
direction. 

Scale-plan. — 400  feet  to  an  inch. 

Profile. — 400  feet  to  an  inch  horizontal;  20  feet  to  an  inch  vertical. 

First  set  for  approval  by,  and  filing  with  the  Board.  Second  and  third  sets  to  be 
certified  and  returned  to  the  parties  concerned,  with  a  certified  copy  of  the  order. 

The  applicant  must  serve  notice  of  application  on  the  company  whose  lines  are  to 
be  crossed  or  joined,  and  shall  serve  with  such  notice  a  copy  of  all  plans  and'  profiles 
and  a  copy  of  the  application,  and  file  with  the  Board  evidence  of  such  service. 

Wben  it  is  proposed  to  cross  a  canal  or  navigable  water,  the  application,  with  the 
plans  and  profiles,  must  be  served  on  the  Department  of  Railways  and  Canals  or  the 
Department  of  Public  Works,  as  the  case  may  be. 

Upon  completion  of  the  work,  application  must  be  made  to  the  Board  for  leave 
to  operate. 

INTERLOCKING  SYSTEM. 

GENERAL  REQUIREMENTS,  APPLICABLE   TO   STEAM   RAILWAYS,  FOR  INTERLOCKING  APPLIANCES 
AT  RAIL  LEVEL  CROSSINGS,  JUNCTIONS,  AND  DRAW  BRIDGES. 

When  possible,  railway  companies  concerned  shall  agree  on  the  plans  before  sub- 
mitting them  to  the  Board.  In  the  preparation  of  these  plans,  the  symbols  used  to 
indicate  all  the  functions  of  the  interlock er  shall  be  those  approved  by  the  Railway 
Signal  Association.  The  plan  and  construction  of  interlocking,  signalling  and  derail- 
ing system  to  be  used  at  rail  level  crossings,  junctions,  and  drawbridges  shall  conform 
to  the  following  rules: — 

1.  Derails  must  be  of  an  approved  pattern,  and  shall  be  so  placed,  with  reference  to 
curvature,  bridges  and  other  tracks,  as  to  obtain  the  maximum  of  efiiciency  and  safety. 
Unless  otherwise  approved,  they  shall  be  located  not  less  than  500  feet  from  the 
nearest  frog  of  intersecting  diamond,  junction,  or  the  end  of  a  drawbridge.  On  double 
track,  back-up  derails  shall  be  located  not  less  than  300  feet  from  the  nearest  frog  of 
an  intersecting  diamond,  junction,  or  the  end  of  a  drawbridge,  unless  otherwise 
approved. 

In  mechanical  plants,  on  important  high-speed  main  lines,  all  facing  point 
switches,  derails  and  movable  point  frogs,  must  be  locked  with  facing  point  locks 
unless  otherwise  approved.  All  other  derails,  switches,  and  imits  may  be  locked 
by  facing  point  locks,  or  by  switch  and  lock  movements.  Bolt  locks  must  be  pro- 
vided for  facing  point  switches,  derails,  and  movable  point  frogs,  and  the  home 
signals  governing  the  route  through  them. 

2.  Home  signals  when  used  in  connection  with  derail  shall  be  located  not  less 
than  5  feet  from  the  detector  bar. 

Home  signals  must  be  pipe  connected,  unless  operated  by  power,  except  when 
otherwise  approved.  Dwarf  signals  may  be  used  to  govern  train  movements  on  all 
tracks  other  than  main  tracks.  On  main  tracks  they  may  be  used  to  govern  train 
movements  against  the  current  of  traffic.   Dwarf  signals  may  also  be  used  as  "  calling 
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on  "  signals  at  interlocking  plants  in  automatic  signal  territory,  and  may  be  operated 
by  double  wires,  by  pipe,  or  by  power. 

The  distance  that  the  distant  signals  shall  be  located  from  its  respective  home 
signal  shall  be  varied  to  suit  the  requirements  of  each  particular  case.  In  no  case 
shall  the  distance  be  less  than  1,200  feet,  unless  otherwise  approved.  Distant  signals 
may  be  operated  by  double  wires,  by  power,  or  have  arm  fixed  as  ordered.  When 
conditions  justify,  the  distant  signal  may  be  omitted. 

3.  Guard  rails  shall  be  laid  on  the  outside  of  the  rail  in  which  the  derail  is  placed, 
or  on  the  inside  of  the  opposite  rail,  and'  commencing  at  least  9  feet  in  front  of  the 
derail  shall  extend  thence  to  a  point  lOO  feet  from  the  diamond,  junction  point,  or 
end  of  drawbridge,  parallel  with  and  9  inches  from  the  track  rail.  Guard  rails  shall 
be  fully  spiked,  and  if  placed  inside  shall  have  the  end's  bent  down  level  with  the  tops 
of  ties. 

4.  The  normal  position  of  all  home  signals  must  indicate  "  Stop."  Derail  points 
must  be  in  derailing  position  and  the  interlocking  so  arranged  that  it  will  be  impos- 
sible for  the  signal  man  to  give  conflicting  routes. 

5.  Signals  shall  be  of  the  semaphore  type  and  shall  be  placed  either  over  or  upon 
the  right  of  and  next  to  the  track  upon  w^hich  train  movements  are  governed,  unless 
otherwise  approved,  except  on  railways  operating  with  current  of  traffic  to  the  left, 
or  where  physical  conditions  require  the  location  of  signals  to  the  left  of  the  track. 

6.  Semaphore  arms  that  govern  shall  be  displayed  to  the  right  of  the  signal  post, 
as  seen  from  an  approaching  train. 

Y.  The  apparatus  shall  be  so  constructed  that  the  failure  of  any  part  directly 
controlling  a  signal  will  cause  it  to  give  its  least  favourable  indication. 

8.  Locking  of  levers  must  be  arranged  so  that  home  or  dwarf  signal  cannot  be 
cleared  for  any  given  route,  unless  all  switches,  derails,  movable  point  frogs,  and 
other  units  in  the  route  are  in  proper  position  and  locked. 

9.  All  signals  should  be  visible  to  the  signal  man  in  the  tower.  If  from  any 
cause  any  signal  other  than  pipe-connected  signals  cannot  be  placed  so  as  to  be  seen 
by  the  signal  man,  a  tower  repeater  or  electric  back  lock  should  be  provided. 

10.  All  derails,  switches  and  movable  point  frogs  shall  be  equipped  with  detector 
bars  of  approved  design,  not  less  than  50  feet  in  length,  unless  otherwise  approved. 

11.  Unless  equipped  with  electric  locking,  time  locks  must  be  installed  to  prevent 
the  changing  of  high-speed  routes  until  after  the  home  signal  has  displayed  the 
"  Stop "  indication  a  predetermined  time,  except  as  otherwise  ordered. 

12.  All  power-operated  interlocking  signals  shall  be  equipped  with  proper  electric 
back  locks,  designed  so  as  to  prevent  the  latching  of  the  signal  lever  normal,  unless 
the  signal  has  assumed  the  normal  position. 

13.  Lever  machines  at  mechanical  interlocking  plants  must  be  equipped  with 
locking  of  the  preliminary  type,  and  locking  must  be  so  arranged  that  conflicting 
routes  cannot  be  given  at  any  stage  in  the  setting  up  of  the  route. 

14.  At  mechanical  plants  one  lever  shall  operate  not  more  than  one  signal:  (1) 
two  pairs  of  switch  points;  (2)  110  feet  of  detector  bar  at  single  switches;  (3)  156 
feet  of  detector  bar  at  slip  switches;  (4)  one  switch  and  lock  movement,  two  eight- 
way  bridge  couplers;  (5)  four  rail  locks;  (6)  or  two  bridge  locks,  or  combination  of 
rail  locks  and  bridge  couplers,  when  total  load  of  such  combination  does  not  exceed 
load  of  two  eight-way  bridge  couplers. 

15.  As  soon  as  the  interlocking  plant  is  completed,  the  company  may  place  same 
in  operation,  but,  until  the  plant  is  approved  by  order  of  the  Board,  all  trains  must 
stop  before  making  the  crossing  as  required  by  the  Railway  Act. 

10.  Application  for  inspection  of  the  interlocking  plant  must  be  made  to  the 
Board,  accompanied  by  a  plan  diagram,  showing  location  of  the  crossing,  junction, 
or  drawbridgo,  and  the  position  of  all  tracks  within  the  limits  of  the  interlocking 
plant.  On  the  diagram  the  several  tracks  must  be  indicated  by  letters  or  figures,  and 
reference  made  to  each,  explaining  the  manner  of  its  use,  together  with  the  numbers 
of  signals,  derails,  locks,  etc.,  corresponding  to  the  levers  in  the  tower. 
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REGULATIONS  REGARDING  PLANS  AND  SPECIFICATIONS  REQUIRED  TO 
BE  FILED  WITH  THE  BOARD— GENERAL  LOCATION  OF  RAILWAY; 
LOCATED  LINE;  COMPLETED  RAILWAY;  BRANCH  LINES  OR  SPURS; 
CROSSINGS  AND  WORKS  UPON  NAVIGABLE  WATERS,  BEACHES,  ETC. ; 
BRIDGES.  TUNNELS,  VIADUCTS,  TRESTLES,  ETC. ;  STATIONS,  GROUNDS 
AND  BUILDINGS;  TO  ALTER  LOCATION  OR  GRADES  OF  LINE  PRE- 
VIOUSLY SANCTIONED  OR  COMPLETED;  AND  TO  TAKE  ADDITIONAL 
LANDS  FOR  STATIONS,  SNOW  PROTECTION,  ETC. 

EEQUIREMENTS  ON  APPLICATION  HAVING  REFERENCE  TO  PLANS. 
No.  1. — General  Location  of  Railway. — Section  167. 

Send  to  secretary  of  the  Board  three  copies  of  map  showing  the  general  location 
of  the  proposed-line  of  railway,  the  termini  and  the  principal  towns  and  places  through 
which  the  railway  is  to  pass,  giving  the  names  thereof,  the  railways,  navigable  streams 
and  tide-water,  if  any,  to  be  crossed  by  the  railway,  and  such  as  may  be  within  a 
radius  of  thirty  miles  of  the  proposed  railway,  and  generally  the  physical  features  of 
the  country  through  which  the  railway  is  to  be  constructed. 

First  copy  to  be  examined  and  approved  by  the  Board  and  filed. 

Second  copy  to  be  approved  by  the  Board  for  filing  with  the  Department  of  Rail- 
ways and  Canals. 

Third  copy  to  be  approved  by  Board  for  the  company. 

Scale  of  map.— Not  more  than  6  miles  to  the  inch. 

No.  2. — Plan,  Profile,  etc.,  of  Located  Line. — Sections  168,  169,  170. 

After  the  route  map  has  been  approved  by  the  Board,  send  to  the  secretary  of 
the  Board  three  sets  of  plans,  prepared  in  accordance  with  the  "  General  Notes  "  as 
follows : — 

First  set. — One  plan,  one  profile,  one  book  of  reference. — For  sanction  and  deposit 
with  the  Board. 

Second  and  third  sets. — To  be  certified  as  copy  of  original  and  returned  to  the 
company  for  registration. 

Scale.— Plans— 400  feet  to  the  inch. 

Profiles. — Horizontal,  400  feet.    Vertical,  20  feet. 

N.B. — In  prairie  country,  scale  of  plan  may  be  1,000  feet  to  the  inch. 

No.  3. — To  Alter  Location  or  Grades  of  Line  Previously  Sanctioned  or  Completed. 

—Section  178. 

Send  to  the  secretary  of  the  Board  three  sets  of  plans,  profiles  and  books  of  refer- 
ence as  required  in  No.  2. 

^•B- — The  plans  and  profiles  so  submitted  will  be  required  to  show  the  original 
location,  grades  and  curves  as  far  as  possible,  and  railway,  highway,  and  farm  cross- 
ings, and  the  changes  desired  or  necessitated  in  any  of  these,  giving  reason  for  same. 
Upon  completion  of  the  work  application  must  be  made  to  the  Board  for  leave  to 
operate. 

Scale. — Same  as  No.  2. 

No.  4. — Plans  of  Completed  Railway. — Section  175. 

Send  to  the  secretary  of  the  Board  within  six  months  after  completion  three  sets 
of  plans  and  profiles  of  the  completed  road. 
First  set  to  be  filed  with  the  Board. 
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Second  set  to  be  certified  as  copy  of  plan  filed,  and  returned  to  the  company. 

Third  set  to  be  certified  as  copy  of  plan  filed',  and  returned  to  the  company  for 
registration  purposes. 

Scale. — Same  as  No.  2. 
No.  5. — To  TAKE  Additional  Lands  for  Stations,  Snow  Protection,  etc. — Section  200. 

Send  to  the  secretary  of  the  Board  three  sets  of  plans  and  documents  as  follows : — 

First  set. — One  application  sworn  to  by  officers  required  to  sign  and  certify  plans. 
See  "  General  Notes."  One  plan,  one  profile,  one  book  of  reference. — To  be  examined 
and  certified  and  deposited  with  Board. 

Second  set. — Same  as  first. — For  certificate  and  return  for  registration  with 
duplicate  authority. 

Third  set. — Same  as  first. — For  certificate  and  return  to  company,  with  copy  of 
authority. 

Scale. — Same  as  No.  2. 

N.B. — Ten  days'  notice  of  application  must  he  given  by  the  applicant  company 
to  the  owner  or  possessor  of  the  property,  and  copies  of  such  notice  with  affidavits  of 
service  thereof  must  be  furnished  to  the  Board  on  the  application. 

No.  6. — Branch  Lines,  not  exceeding  Six  Miles. — ^Sections  180-187. 

Plans,  etc.,  shall  be  prepared  the  same  as  in  No.  2 ;  and  one  set  shall  be  deposited 
in  the  Hegistry  Office.  Upon  such  deposit  the  company  shall  give  four  weeks'  public 
notice  of  its  intention  to  apply  to  the  Board,  in  some  newspaper  published  in  the 
county  or  district  through  which  the  branch  line  is  to  pass;  or,  if  there  should  be  no 
newspaper  published  in  such  county  or  district,  for  the  same  period  in  the  Canada 
Gazette. 

Then  send  to  the  secretary  of  the  Board  an  application,  accompanied  by  proof  of 
public  notice,  and  three  copies  of  the  plan,  profile  and  book  of  reference,  one  set  bear- 
ing the  certificate  of  the  registrar  that  it  is  a  true  copy  of  the  plan,  profile  and  book 
of  reference  deposited  in  the  Registry  Office. 

If  such  a  branch  crosses  a  highway  or  railway,  the  consent  of,  or  proof  of  service 
on,  the  party  affected  must  be  furnished  with  the  application.  If  the  branch  runs 
along  a  street  or  highway,  notice  of  application  must  be  served  on  all  property  owners 
affected. 

When  the  company  files  consent  of  or  proof  of  service  on  all  property  owners 
affected  by  the  construction  of  the  branch,  publication  of  notice  may  be  dispensed 
with. 

After  the  Board  has  approved  the  plan,  etc.,  a  certified  copy  of  the  order  author- 
izing the  construction  of  the  branch  line  shall  be  filed  in  the  Begistrary  Office,  together 
with  any  papers  and  plans  showing  changes  directed  by  the  Board. 

No.  T. — Crossings  and  Works  upon  Navigable  Waters,  Beaches^  etc. — Sections 

247-248. 

L'pon  site  and  general  plans  being  submitted  to  the  Department  of  Public  Works, 
and  being  approved  by  the  Governor  in  Council,  send  to  the  Secretary  of  the  Board; 
Certified  copy  of  Order  in  Council  with  the  plans  and  description  approved  thereby 
and  so  certified — one  application  and  two  sets  of  detail  plans,  profiles,  drawings  and 
specifications. 

The  plans  must  show  details  of  construction  of  piers  and  their  foundations,  also 
details  of  superstructure,  if  standard  plan  of  the  same  has  not  already  been  approved. 

The  profile  must  show  the  cross-section  of  the  river  or  stream  at  the  place  of 
crossing  and  high  and  low  water  marks. 

The  name  of  the  river  or  stream,  and  the  mileage  of  the  structure  should  be 
given. 

Upon  completion  of  work  application  must  be  made  to  the  Board  for  leave  to 
operate. 
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]Xo.  8. — Bridges,  and  Viaducts  having  over  18-foot  Span;  Trestles  and  Tunnels. — 

Sections  250-251. 

(a)  Must  be  built  in  accordance  with  standard  specifications  and  plans,  approved 
of  by  the  Board. 

(b)  Or  detail  plans,  profiles,  drawings,  and  specifications,  which  may  be  blue, 
white  or  photographic  prints,  must  be  sent  to  the  Secretary  of  the  Board  for  approval, 
etc.,  as  in  No.  7. 

Upon  completion  of  the  work  application  must  be  made  to  the  Board  for  leave  to 
operate. 

No.  9. — Station  Grounds  and  (Station  Buildings. — iSection  188. 

Send  to  the  Secretary  of  the  Board:  Three  sets  of  plans  showing  the  location, 
and  details  of  structures,  and  yard  tracks.  The  company  shall  give  the  municipality 
in  which  the  proposed  station  lies,  notice  of  the  application  and  copy  of  the  plan,  and 
furnish  the  Board  with  proof  of  service. 

First  set  for  filing  with  the  Board. 

Second  set  to  be  certified  and  returned  to  the  company  with  certified  copy  of  order 
of  approval. 

Third  set  to  be  certified  and  sent  to  the  municipality. 

Note. — If  approved  plans,  showing  location,  etc.,  of  a  station  are  on  file  with  the 
Board,  and  such  station  were  burned,  a  letter  from  the  company  that  it  intended  to 
erect  another  station  of  the  same  plan  and  location,  would  call  from  the  Board  an 
approval  and  waiver  of  filing  new  plans,  unless  the  local  conditions  had  so  changed 
since  the  original  station  was  erected,  that  public  convenience  called  for  enlarged 
facilities  or  change  of  location. 

GENERAL  NOTES. 

Plans  (for  Nos.  2  to  6)  must  show  the  right  of  way,  with  lengths  of  sections  in 
miles,  the  names  of  the  terminal  points,  the  station  grounds,  the  property  lines, 
owners'  names,  the  areas  and  length  and  width  of  land  proposed  to  be  taken,  in  figures 
(every  change  of  width  being  given),  the  curves  and  the  bearings,  also  all  open  drains, 
watercourses,  highways,  farm  roads  and  railways  proposed  to  be  crossed  or  affected. 

Should  the  company  at  any  place  require  right  of  way  more  than  100  feet  in 
breadth  for  the  accommodation  of  slopes  and  side  ditches,  it  will  be  necessary  to  place 
on  the  plan  cross-sections  of  the  right-of-way,  taken  100  feet  apart  and  extending  to 
the  limits  of  the  right-of-way  proposed  to  be  taken. 

Profiles  shall  show  the  grades,  curves,  highway  and  railway  crossings,  open  drains 
and  watercourses,  and  may  be  endorsed  on  the  plan  itself. 

Books  of  reference  shall  describe  the  portion  of  land  proposed  to  be  taken  in  each 
lot  to  be  traversed,  giving  numbers  of  the  lots,  and  the  area,  length  and  width  of  the 
portion  thereof  proposed  to  be  taken  and  names  of  owners  and  occupiers  so  far  as  they 
can  be  ascertained. 

All  plans,  profiles  and  books  of  reference  must  be  dated  and  must  be  certified  and 
signed  by  the  president  or  vice-president  or  general  manager,  and  also  by  the  engineer 
of  the  company. 

The  plan  and  profile  to  be  retained  by  the  Board  must  be  on  tracing  linen,  the 
copies  to  be  returned  may  be  either  white,  blue,  or  photographic  prints. 

All  profiles  shall  be  based,  where  possible,  upon  sea-level  datum. 

All  books  of  reference  must  be  made  on  good  thick  paper  and  in  the  form  of  a 
book  with  a  suitable  paper  cover.  The  size  of  such  books  when  closed  shall  be  as  near 
as  possible  to      inches  by  7  inches,  or  book  of  reference  may  be  endorsed  on  the  plan. 

The  time  limit  for  filing  and  delivery  of  answers  shall  be  as  follows:  Where  the 
subject-matter  of  the  complaint  arises  east  of  Port  Arthur,  Ont.,  fifteen  days ;  between 
Port  Arthur  and  the  western  boundary  of  the  province  of  Saskatchewan,  twenty  days; 
and  west  thereof,  thirty  days. 
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REGULATIONS  REGARDING  STANDARD  RULES  FOR  THE  CONSTRUCTION 

OF  PIPE  CROSSINGS. 

CROSSINGS  WITH  PIPES  FOR  DRAINS,  WATER  SUPPLY,  GAS,  ETC.— 
Section  268  of  the  Railway  Act,  1919. 

An  Order  of  the  Board  shall  not  be  required  in  the  cases  in  which  water  pipes 
or  other  pipes  are  to  he  laid  or  maintained  under  the  railway,  with  the  consent  of  the 
railway  company,  in  accordance  with  the  general  regulations,  plans  or  specifications 
adopted  or  approved  by  the  Board  for  such  purposes. 

When  an  Order  of  the  Board  is  required  send  to  the  Secretary  of  the  Board  with 
the  application  a  plan  and  profile  in  triplicate.  The  plan  must  show  the  track  or  tracks 
proposed  to  be  crossed,  the  lot  number  and  mileage.  The  profile  must  show  the  distance 
between  the  pipe  and  the  base  of  rail,  the  size  of  the  pipe,  and  the  material  of  which  it 
is  to  be  constructed.  A  copy  of  the  plan  and  profile  must  be  sent  to  the  solicitor  at  the 
head  office  of  the  railway  company  with  notice  of  application. 

Sewer  pipes. — Sewers  under  railway  tracks  shall  be  constructed  of  hard  brick  laid 
in  cement  mortar,  or  standard  glazed  tile  pipe,  or  such  other  material  as  may  from 
time  to  time  be  prescribed  by  the  Board.  If  standard  glazed  pipe  is  used,  the  joints 
must  be  properly  fastened  with  cement  mortar,  and  the  pipe  under  every  track  and 
for  a  distance  of  4  feet  on  the  outer  sides  thereof  be  imbedded  in  concrete,  four  inches 
thick,  beneath  and  all  around  the  said  pipe. 

The  top  of  the  sewer  (brick  or  pipe)  shall,  wherever  possible,  be  below  the  frost 
line  and  not  less  than  4  feet  below  base  of  rail.  Where  this  cannot  'be  done  without 
causing  a  sag  in  the  sewer,  precautions  must  be  taken  to  strengthen  and  protect  the 
sewer. 

2.  Water  pipes. — Every  water  pipe  underneath  a  railway  track  shall  be  of  the 
Canadian  Society  of  Civil  Engineers'  standard,  properly  fastened  at  the  joints;  and 
the  top  of  the  pipe  shall  be  below  the  frost  line  and  not  less  than  4  feet  below  base  of 
rail. 

3.  Pipes  for  manufactured  gas. — Every  pipe  for  conveying  manufactured  gas 
under  a  railway  track  shall  'be  the  standard  gas  pipe,  properly  fastened  at  the  joints ; 
and  the  top  of  the  pipe  shall  be  below  the  frost  line  and  not  less  than  4  feet  below 
base  of  rail. 

4.  Pipes  for  oil  and  natural  gas. — Every  pipe  for  conveying  oil  or  natural  gas 
-and>er  a  railway  track  shall  be  of  steel  or  cast-iron,  or  such  other  material  as  may 
from  time  to  time  be  prescribed  by  the  Board,  tested  to  a  pressure  of  1,000  pounds 
to  the  square  inch  if  the  gas  pipe  or  main  be  a  high-pressure  line,  and  300  pounds 
to  the  square  inch  if  the  said  gas  pipe  or  main  he  a  low-pressure  line;  and  the  said 
oil  or  natural  gas  pipe  shall  be  encased  within  another  pipe  of  sufficient  size  and 
strength  to  protect  it  properly ;  the  top  of  the  encasing  pipe  to  be  below  the  frost  line 
and  not  less  than  4  feet  below  base  of  rail. 

5.  All  work  in  connection  with  the  laying,  maintaining,  renewing,  and  repairing 
of  the  said  pipe  and  the  continued  supervision  of  the  same  shall  be  performed  by, 
and  all  costs  and  expenses  thereby  incurred  be  borne  and  paid  by,  the  applicant;  but 
no  work  at  any  time  shall  be  done  in  such  a  manner  as  to  obstruct,  delay,  or  in  any 
way  interfere  with  the  operation  of  any  of  the  trains  or  traffic  of  the  railway  company 
or  other  company  using  the  said  railway. 
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6.  The  applicant  shall  at  all  times  maintain  the  said'  pipe  in  good  working  order 
and  condition,  and  so  that  at  no  time  shall  any  damage  ibe  caused  to  the  property  of 
the  railway  company,  or  any  of  its  tracks  be  obstructed,  or  the  usefulness  or  safety  of 
the  same  for  railway  purposes  be  impaired,  or  the  full  use  and  enjoyment  as  heretofore 
by  the  railway  company  or  other  company  using  the  said  railway,  be  in  any  way  inter- 
fered with. 

7.  Before  any  work  of  laying,  renewing,  or  repairing  the  said  pipe  is  begun,  the 
applicant  shall  give  to  the  local  superintendent  of  the  railway  company  at  least  forty- 
eight  hours^  prior  notice  thereof  in  writing,  so  as  to  enable  the  railway  company  to 
appoint  an  inspector  to  see  that  the  work  is  performed  in  such  a  manner  as  shall,  in, 
all  respects,  comply  with  these  regulations.  The  wages  of  such  inspector,  which  shall 
not  exceed  $11  per  day,  to  be  paid  by  the  applicant,  such  payment  to  cover  both  wages 
and  expenses,  except  in  the  case  of  a  municipal  corporation  desiring  to  lay  a  pipe 
under  the  railway  on  a  highway  which  is  senior  to  the  railway.  In  such  case  the, 
raihvay  company  shall  pay  its  own  inspector. 

8.  The  applicant  shall  assume  and  be  responsible  for  all  risk  of  accident, .  loss, 
injury,  or  damage  of  every  nature  whatsoever  which  may  happen  or  be  in  any  way 
caused  by  reason  of  the  negligence  of  the  applicant,  its  servants  or  agents,  in  con- 
nection with  the  laying,  maintenance,  renewal,  or  repair  of  the  said  pipe  or  the  usq 
thereof,  or  by  any  failure  on  the  part  of  the  applicant,  or  its  servants  or  agents,  tQ 
observe  at  all  times  and  perform  fully  and  in  all  respects  the  terms  and  conditions  of 
these  regulations. 

9.  If  any  dispute  arises  between  the  applicant  and  the  railway  company  as  to  the 
terms  and  conditions  of  these  regulations  or  as  to  the  manner  in  which  the  said  pipe 
is  being  laid,  maintained,  renewed,  or  repaired,  the  same  shall  be  referred  to  m 
Engineer  of  the  Board,  whose  decision  shall  be  final  and  'binding  on  all  the  parties. 
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REGULATIONS  REGARDING  PLANS  AND  SPECIFICATIONS  REQUIRED  TO 
BE  FILED  WITH  THE  BOARD  FOR  HIGHWAY  CROSSINGS,  FARM 
CROSSINGS,  AND  HIGHWAY  CROSSING  SIGNALS. 

HIGHWAY  CKOSSIE'G'S.-^SECTIONS  255-^67. 

Standard  regulations  of  the  Board  affecting  highway  crossings,  as  amended  May 
4,  1910. 

Unless  otherwise  ordered  by  the  Board,  the  regulations  regarding  the  future  con- 
struction of  highway  crossings  are  and  shall  be  as  follows: — 

1.  With  each  application,  the  applicant  shall  send  to  the  secretary  of  the  Board 
three  sets  of  plans  and  profiles  of  the  crossing  or  crossings  in  question: — 


Scale- 
Plan   400  feet  to  an  inch. 

Profile  of  railway — Horizontal   40O  " 

Vertical   20 

Pfofile  of  highway— Horizontal   100  " 

Vertical.   20  " 


First  set,  for  approval  by  and  filing  with  the  Board. 

Second  and  third  sets,  to  be  furnished  to  the  respective  parties  concerned,  with  a 
certified  copy  of  the  order  approving  of  the  same. 

2.  The  plan  and  profile  shall  show  at  least  one-half  mile  of  the  railway  each  way 
and  300  feet  of  the  highway  on  each  side  of  the  crossing. 

3.  The  plan  shall  show  all  obstructions  to  the  view  from  any  point  on  the  high- 
way within  100  feet  of  the  crossing  to  any  point  on  the  railway  within  one-half  mile 
of  the  said  crossing. 

4.  The  applicant  shall  give  the  municipality  in  which  the  proposed  crossing  lies, 
or  the  railway  whose  line  is  proposed  to  be  crossed,  notice  of  the  application,  and 
copies  of  the  plan,  and  furnish  the  Board  with  proof  of  service,  where  it  is  proposed 
to  cross  a  railway  service  must  be  made  on  the  solicitor  of  the  railway  company  at  the 
head  office. 

5.  The  road  surface  of  level  or  elevated  approaches,  and  of  cuts  made  for 
approaches,  to  rural  railway  crossings  over  highways,  shall  be  20  feet  wide. 

(a)  A  strong,  substantial  fence,  or  railing,  four  feet  six  inches  high,  with  a  good 
post-cap  (four  inches  by  four  inches),  a  middle  piece  of  timber  (one  and  one-half 
inches  by  six  inches),  and  a  ten-inch  board  firmly  nailed  to  the  bottom  of  the  posts 
to  prevent  snow  from  blowing  off  the  elevated  roadway,  shall  be  constructed  on  each 
sidte  of  every  approach  to  a  rural  railway  crossing  over  a  highway  where  the  height 
is  five  feet  or  more  above  the  level  of  the  adjacent  ground — ^leaving  always  a  clear 
road-surface  of  20  feet  in  width. 

6.  Unless  otherwise  ordered  by  the  Board,  the  planking,  or  paving  blocks,  or 
broken  stone  topped  with  crushed-rock  screenings,  on  rural  crossings  over  highways 
(between  the  rails  and  for  a  width  of  at  least  eight  inches  on  the  outer  sides  thereof) 
shall  be  16  feet  wide. 

7.  In  cities,  towns,  and  villages,  the  width  of  all  kinds  of  approaches  to  a  railway 
crossing  over  a  highway  (street  or  avenue),  and  of  the  planking  between  the  rails 
and  on  the  outer  sides  thereof,  must  be  regulated  by  the  position  of  the  street  and 
the  traflic  or  the  anticipated  traffic  thereon,  but  shall  not  be  less  than  20  feet  wide. 
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8.  Cuts  and  fillings  on  highway  crossings. — Whenever  a  cut  on  the  line  of  rail- 
Tvay  exceeds  9  feet  or  a  filling  thereon  exceeds  7  feet  at  a  highway  or  street  crossing, 
the  railway  company,  before  proceeding  with  the  work  of  construction,  shall  refer  the 
matter  to  the  Board,  with  a  full  statement  of  the  facts  and  circumstances,  that  the 
■Board  may  (decide  as  to  the  advisability  of  ordering  a  separation  of  grades  at  the 
said  crossing. 

9.  In  special  cases,  it  may,  upon  application,  be  ordered  that  any  existing  high- 
Avay  crossing  be  constructed  so  as  to  conform  to  the.  foregoing  standards  and  require- 
ments. 

10.  Where  a  new  line  is  being  constructed,  the  highway  crossings  may  be  shown 
on  the  location  plan.  Where  it  is  proposed  to  construct  highways  across  a  line  already 
built,  separate  applications  must  be  made  for  each  crossing.  " 

Farm  Crossings. — Sections  272-273. 

1.  Gates. — Farm  crossing  gates  shall  be  of  such  a  width  as  to  give  a  clear  space 
between  the  posts  of  not  less  than — 

(a)  Sixteen  feet  in  the  provinces  of  Manitoba,  Saskatchewan,  Alberta  and 

British  Columbia. 
(h)  Fifteen  feet  in  the  province  of  Ontario, 
(r)  Fourteen  feet  in  Quebec  and  the  Maritime  Provinces. 

2.  PlanJiing  and  approaches  to  crossing. — The  planking  or  other  approved  filling 
between  the  steel  rails,  and  for  a  width  of  at  least  8  inches  on  the  outer  side  thereof, 
and  the  roadways  between  the  gates  and  the  track  or  tracks,  shall  each  furnish  a  road' 
surface  of  not  less  than — 

(«)  Fourteen  feet  wide  in  the  provinces  of  Manitoba,  Saskatchewan,  Alberta 

and  British  Columbia. 
(Ij)  Twelve  feet  wide  in  the  other  provinces  of  the  Dominion. 

3.  For  any  cut  or  fill  up  to  five  feet,  the  grade  shall  not  be  steeper  than  10  per 
cent ;  and  for  each  foot,  or  fraction  exceeding  one-half  foot,  of  cut  or  fill  in  excess 
of  five  feet,  the  percentage  of  grade  shall  (except  where,  and  to  the  extent  that,  the 
slope  of  the  ground  makes  it  impossible)  be  decreased  by  one-half  of  one  per  cent  until 
a  depth  or  height  of  11  feet  is  reached. 

4.  When  a  cut  or  fill  at  any  farm  crossing  exceeds  11  feet,  the  matter  shall  be 
referred  to  the  Board  to  decide  as  to  the  advisability  of  requiring  the  railway  com- 
pany to  construct  a  bridge  or  under-crossing,  unless  the  company,  in  consultation 
%vith  the  owner  of  the  farm  affected,  voluntarily  constructs  a  suitable  bridge  or  under- 
crossing.  The  width  of  bridges  and  under-crossings  to  be  the  same  as  the  width  of 
the  gates  in  the  different  provinces,  and  the  height  of  the  under-crossings  to  be  deter- 
mined by  the  requirements  in  each  case. 

5.  Tn  special  cases,  it  may,  npon  application,  be  ordered  that  any  existing  farm 
crossing  be  reconstructed  to  conform  to  the  foregoing  standards. 


STANDARD  SPECIFICATIONS  FOR  HIGHWAY  CROSSING  SIGNALS. 

Post. — The  signal  must  be  placed  upon  a  post  of  suitable  structural  material.  If 
the  p<">st  is  made  of  wood,  it  must  be  of  sound  timber  not  less  than  8  by  8  inches  and 
18  feet  long,  and  shall  be  firmly  set  in  the  ground  to  a  depth  of  four  feet.  If  it  is 
made  of  iron  or  steel,  it  shall  not  be  less  than  4  inches  in  diameter,  shall  extend  at 
least  twelve  feet  above  the  ground,  and  shall  be  firmly  bolted  to  a  concrete  or  other 
foundation  constructed  below  the  frost  line. 
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Bell. — A  bell  which  shall  emit  a  clear,  loud  volume  of  sound  under  all  weather 
conditions  must  be  used. 

Wig-wag. — Wig-wags  when  in  operation  must  show  a  clear  bright  light. 

Operation. — The  bell  and  the  illuminated  wig-wag  shall  be  controlled  and 
operated  automatically  by  the  approach  of  trains,  in  such  manner  that  only  approach- 
ing trains  shall  operate  the  signal. 

Any  order  of  the  Board  providing  for  the  installation  of  a  highway  crossing 
signal  and  referring  to  "  Standard  Specifications  for  Highway  Crossing-  Signals " 
shall  be  deemed  a  reference  to  the  specifications  herein  approved  and  adopted. 

Every  highway  crossing  signal  upon  the  line  of  any  railway  company  subject  to 
the  legislative  authority  of  the  Parliament  of  Canada,  installed  for  the  p(urpo6e  of 
protection,  shall  be  inspected  every  morning  by  the  sectionman  in  whose  division  or 
section  such  highway  crossing  signal  is,  or  other  employee  of  the  railway  company 
specifically  charged  with  such  duty  by  the  company,  and  tested  by  placing  a  wire  across 
the  rail,  upon  each  side  of  the  crossing,  or  by  establishing  electrical  connection  by  any 
other  device  or  method  which  will  indicate  whether  or  not  the  highway  crossing  signal 
is  in  good  working  order.  If  the  highway  crossing  signal  fails  to  operate  or  operates 
continuously,  a  flagman  shall  be  placed  at  such  crossing  at  once  whose  duty  it  shall 
be  properly  to  protect  the  same  until  such  highway  crossing  signal  is  repaired.  Notice 
of  such  non-repair  shall  be  given  at  once  to  the  station  agent  nearest  to  such  highway 
crossing  signal  whose  duty  it  shall  be  to  report  the  matter  at  once  to  the  department 
having  charge  of  the  operation  and  repair  of  such  highway  crossing  signals. 

In  any  case  where  the  Board  orders  a  highway  crossing  signal  to  be  installed,  a 
plan  showing  the  layout  must  be  ifiled  for  approval  of  an  engineer  of  the  Board. 

Failure  to  place  a  watchman  as  requird  by  these  regulations  will  subject  the 
defaulter  to  a  fine  of  $50,  payment  of  which  may  be  ordered  by  the  Board  upon  proof 
of  the  offence. 
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Consideration  of  the  matter  of  protection  at  the  level  crossing  of  the  Grand  Trunk 
Railway  Company  over  the  Kingston  Road,  near  West  Hill,  township  of 
Scarhoro,  Ontario. 

File  No:  943T.1202. 

REPORT. 

Mr.  Commissioner  Boyce  and  I  visited  the  locus  in  quo  and  made  an  inspection 
of  this  crossing  on  the  morning  of  April  12  last.  There  were  present  on  behalf  of  the 
Grand  Trunk  Railway  Company  Mr.  J.  D.  MacMillan,  Superintendent,  and  Mr.  J.  P. 
Pratt,  of  its  legal  department. 

There  have  been  various  reports  made  in  connection  with  this  crossing  by  different 
Inspectors  of  the  Board,  all  of  which  point  out  its  dangerous  nature.  Our  inspection 
fully  confirms  the  opinion  that  had  already  formed  from  these  reports,  as  to  the 
danger  at  this  point,  and  the  necessity  for  some  better  form  of  protection  than  the 
bell  at  present  in  use. 

The  view  approaching  the  railway  from  the  south  on  the  Kingston  Road  and 
looking  west  is  badly  obstructed  by  the  embankment  of  the  Toronto  &  York  Radial 
Railway,  "rhich  crosses  the  Grand  Trunk  at  this  point  by  means  of  a  viaduct,  and  even 
the  short  view  that  might  be  obtained  of  trains  from  the  west,  after  they  had  passed 
imder  the  bridge,  is  obstructed  by  scattered  trees  on  a  lot  in  the  angle  between  the 
Kingston  Road  and  the  embankment  of  the  southwest  corner,  and  is  further  obscured 
by  a  right  of  way  board  fence  that  runs  from  a  point  on  the  embankment  along  the 
rigBt  of  way  to  the  Kingston  Road. 

In  addition  to  this,  the  Kingston  Road  is  on  a  down  grade  towards  the  track 
going  in  a  northeasterly  direction,  and  the  viaduct  is  approached  by  eastbound  trains 
on  a  curve. 

There  is  a  reasonable  view  on  the  northeast  corner  approaching  the  railway  from 
the  north  on  the  highway.  The  view  on  the  northwest  corner  is  somewhat  obstructed 
by  trees.  There  is  also  a  side  road  passing  beneath  the  viaduct  which  crosses  thq 
Kingston  Road  just  south  of  the  Grand  Trunk  tracks.  The  traffic,  however,  on  this, 
side  road  is  very  light,  and  while  it  must  be  considered,  is  not  an  important  factor. 

Protection  by  means  of  gates  has  been  recommended  in  the  reports  of  the  Board^s 
officials,  above  referred  to,  but  after  very  careful  consideration  of  all  the  circumstances 
and  conditions  at  this  point,  I  am  led  to  the  conclusion  that  this  would  not  be  a 
satisfactory  solution. 

I  am  of  the  opinion  that  if  the  trees  referred  to,  situated  on  the  northwest  corner, 
were  removed  so  as  to  give  a  clear  view  underneath  the  bridge  of  trains  approaching 
from  the  west;  that  if  the  trees  situated  on  the  lot  on  the  southwest  corner  were 
removed,  and  a  permanent  agreement  entered  into  with  the  owner  of  said  lot  that  no 
trees  in  the  future  be  planted  upon  this  lot;  that  if  the  board  fence  along  the  right 
of  way  was  removed,  and  a  wire  fence  with  no  top  board  placed  along  the  right  of  way 
from  the  embankment  to  the  Kingston  Road,  as  well  as  on  the  boundary  between  the 
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said  lot  and  the  Kingston  Eoad,  and  that  if  standard  warning  signs  were  placed  on 
the  highway  at  both  sides  of  the  railway  track  300  feet  from  the  track,  and  that  in 
addition  to  the  present  automatic  bell  there  be  erected  the  latest  and  most  improved 
wig-wag  signal,  properly  lighted,  that  this  would,  on  the  whole,  be  the  most  satisfactory 
form  of  protection. 

If  this  recommendation  is  agreed  to,  I  think  an  order  should  issue  to  the  Grand 
Trunk  Railway  Company  fixing  a  short  period  within  which  these  improvements  are 
to  be  carried  out ;  the  question  of  the  apportionment  of  cost  to  be  reserved  for  future' 
decision. 

I  may  add  that  since  our  inspection  a  letter  has  been  received  from  Mr.  Geo, 
Hogarth,  Chief  Engineer  of  the  Department  of  Highways  for  Ontario,  pointing  out 
that  the  Department  of  Highways  expect  shortly  to  take  this  road  over  as  a  provincial 
highway,  and  he  has  suggested  as  a  form  of  protection  a  wig- wag  signal  at  this  point. 

A.  S.  GOODEVE, 

Commissioner. 

Ottawa,  May  10,  1920. 

Commissioner  Boyce: 

I  concur.  My  previous  opinion  as  to  gates  has  been  varied  by  the  inspection  on 
the  ground. 

The  Chief  Commissioner  concurred'. 


Application  of  the  Town  of  Brighton,  Ontario,  for  an  order  relieving  the  Town  of  its 
proportion  of  the  cost  of  maintenance  of  the  gates  directed  to  he  installed  at 
Prince  Edward  Street,  Brighton,  Ontario,  where  the  same  is  crossed  hy  the 
Grand  Trunlc  and  Camphellford,  Lal^e  Ontario,  and  Western  Railways,  hy  order 
of  the  Board  dated  31st  January^  WlJf. 

File  No.  9437.1063. 

RULING  OE  THE  BOARD. 

The  matter  of  protection  at  this  crossing  was  gone  into  carefully  at  the  hearing 
of  the  B^^ard  in  Toronto  on  January  26,  1914,  when  the  evidence  developed  that  there 
was  a  very  substantial  traffic,  both  vehicular  and  pedestrian,  crossing  the  Grand  Trunk. 
The  railway  crossing  on  Prince  Edward  street  is  a  legal  one,  and  under  the  authority 
granted  by  Parliament  the  railway  has  rights  to  carry  its  traffic  over  this  street. 

The  matter  of  protection,  unless  otherwise  limited  by  law,  has  to  be  looked  at 
from  the  standpoint  both  of  .the  traffic  on  the  highway  and  the  traffic  on  the  railway. 
At  the  hearing  the  then  Chief  Commissioner  used  the  following  language  in  his  oral 
judgment: —  '       1       '  i 

As  the  necessity  for  protection  apparently  arises  much  more  having 
regard  to  the  approach  to  and  operation  on  the  Grand  Trunk  side  than  on  the 
side  of  the  new  line,  we  think  the  Grand  Trunk  should  bear  the  heavier  share 
of  the  expense." 

The  Board,  therefore,  held  that  the  Grand  Trunk  should  bear  the  heavier  share  of  the 
expense. 

Under  the  Railway  Act,  section  260,  where  a  railway  is  constructed  after  1909,  the 
cost  of  protection  ordered,  unless  otherwise  provided  by  agreement,  is  at  the  expense 
of  the  railway.  This  section  was  operative  at  the  time  the  order  was  made,  and  the 
20  per  cent  contribution  to  maintenance  was  necessarily  made  with  reference  to  the 


'zl3 

Grand  Trunk  Railway,  the  company  which  was  directed  by  the  order  to  install  and 
operate  the  gates.  The  Canadian  Pacific  (the  C,  L.O.,  and  W.),  had  not  at  the  time 
any  regular  trains  in  operation. 

The  situation  as  to  the  town  of  Trenton,  as  referred  to  in  the  correspondence 
received  from  the  clerk  of  the  tow^n  of  Brighton,  has  been  considered. 

The  situation  as  to  the  protection  referred  to  in  Trenton  is  that  it  was  installed, 
as  to  Front  street,  under  an  agreement  between  the  railway  and  the  town;  in  the  case 
of  Dundas  street  the  protection  by  watchman  was  installed  by  the  railway  companies 
without  an  order.  In  the  case  of  Marmora  street,  there  was  an  agreement  as  to  the 
electric  bell.  The  construction  having  taken  place  subsequent  to  1909,  the  burden  of 
the  additional  protection  was,  under  the  law,  on  the  railway  company.  At  King  street 
the  protection  was  provided  for  by  agreement  between  the  railway  company  and  the 
town. 

As  pointed  out,  the  practice  in  respect  of  railway  crossings  existing  prior  to  1909 
is  to  distribute  the  cost  of  protection.  The  order  in  the  Brighton  case  issued  after 
hearing;  and  the  Board  does  not  feel  justified,  on  the  written  submissions  now  before 
it,  in  making  any  change  in  the  terms  of  the  order. 

Ottawa,  May  20,  1920. 


The  Sutherland,  Innes  Co.  vs.  Canadian  Car  Demurrage  Bureau.  Complaint  against 

a  charge  of  $30  for  demurrage. 

File  No.  1700-291. 

REPORT  OF  THE  CHIEF  TRAFFIC  OFFICER  OF  THE  BOARD. 
This  complaint  is  the  result  of  a  series  of  errors. 

G.T.  car  14049,  loaded  with  staves  and  heading,  was  consigned  from  Brigden,  Ont., 
on  the  Michigan  Central,  to  Sutherland,  Innes  Co.,  Toronto,  where  it  arrived  February 
10,  the  usual  postal  notice  going  to  Sutherland,  Innes  Co.,  Toronto.  The  shipper 
omitted  to  show  on  the  bill  of  lading  "Advise  Sutherland,  Innes  Co.,  Chatham,''  here- 
after referred  to  as    S.I."  This  was  the  first  mistake. 

Next,  a  G.T.R.  clerk  at  Mimico,  mistaking  it  for  a  B.  &  L.E.  car  of  the  same 
number  containing  coal  for  North  Toronto,  labelled  the  cooperage  car  fo  North 
Toronto,  where  it  was  sent  through  C.P.R.  interswitching  service. 

On  the  10th — the  date  of  arrival  at  Toronto — ^^S.I.  wired  to  Toronto  to  deliver  the 
car  to  the  Campbell  Flour  Mills,  which  are  located  at  West  Toronto,  addressing  their 
telegram,  not  to  the  G.T.R.  agent,  as  they  should  have  done,  but  to  the  agent  of  the 
T.H.  &  B.,  which  has  no  Toronto  agent.  This  telegram  appears  to  have  been  delivered 
to  the  C.P.R.  agent.  With  their  long  experience,  S.I.  ought  to  have  known  that  the, 
Michigan  Central  would  route  a  Grand  Trunk  car  to  Toronto  over  the  G.T.R. 

On  discovery  at  North  Toronto  that  the  car  contained  cooperage  and  not  coal,  the 
C.P.R.  clerk  at  Parkdale,  having  knowledge  of  the  S.I.  telegram,  ordered  the  car  to 
West  Toronto,  and  with  misplaced  confidence  wired  S.I.  on  the  14th  that  the  car  ha4 
been  delivered  that  day.  It  was  not ;  it  found  its  way  back  to  the  G.T.R.  yards. 

S.I.  took  no  further  action,  none  being  called  for,  until  the  23rd,  when  they 
received  a  telegram  from  the  Campbell  firm  that  the  car  was  still  in  the  G.T.  yards, 
when  they  again  wired  delivery  instructions — this  time  to  the  G.T.  agent. 

Meanwhile,  the  G.T.  agent  had  on  the  17th  wired  the  Bridgen  agent  and  the  G.T. 
freight  claims  agent  for  instructions,  strictly  according  to  rule  no  doubt,  although  it. 
might  have  occurred  to  him  that  time  out  of  mind  S.I.  have  been  the  largest  cooperage 
shippers  in  Ontario  and  that  their  address'  was  Chatham. 
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111  the  face  of  all  this,  Mr.  Collins  refuses  the  claim  on  the  ground  that  "no 
railway  responsibility  is  involved."  If  his  file  is  complete  (he  says  it  is)  he  has  taken 
his  stand  solely  on  the  brief  letter  of  March  26  from  the  G.T.K.  Toronto  agent. 

In  my  opinion  the  demurrage  ought  to  be  refunded.  Some  little  delay  might  in. 
any  event  have  been  caused  by  the  wrong  address  in  S.I.'s  first  telegram,  but  in  view 
of  all  that  occurred  it  would  require  some  hardihood  to  call  on  'them  flor  any  demurrage. 

The  papers  enclosed  by  the  rubber  band  belong  to  Mr.  Collins  and  should  be, 
returned  to  him. 

J.  HARDWELL, 

C.T.O. 

Ottawa,  May  20,  1920. 

The  Board  adopted  the  report  as  its  judgment  in  this  matter. 


Application  of  the  Canadian  Pacific  Railway  Company  for  approval,  under  section 
167,  of  route  map  showing  the  revision  of  general  location  of  the  company's 
Cutlnife  to  Whit  ford  Lake  Branch  from  a  point  in  section  35,  township  Jf.Jf., 
range  15,  west  of  the  third  meridian,  at  mileage  2Jf-,  to  a  point  in  section  11, 
township  56,  range  15,  west  of  the  third  yneridian,  at  mileage  180-8. 

File  No.  m58.9. 

JUDGMENT. 

The  Chief  Commissioner: 

This  ease  came  before  the  Board  in  the  form  of  an  application  by  the  Canadian 
Pacific  Railway  Company  for  approval,  under  section  167  of  the  Railway  Act,  of 
certain  revisions  in  the  general  location  of  the  company's  Cutknife  to  Whitford 
"Lake  Branch.  At  the  hearing  on  the  17th  day  of  March  last,  the  applicant  company 
was  represented  by  Messrs.  E.  P.  Flintoft,  Grant  Hall,  and  W.  A.  James,  while  the 
Canadian  National  Railway  was  represented  by  Messrs.  Alistaiir  Eraser  and  M.  H. 
MacLeod.  '  ' 

There  was  no  objection  to  the  approval  of  the  revisions  asked  for  as  they  were 
admitted  by  all  to  be  necessary  from  an  engineering  standpoint,  but  the  Canadian 
National  Railway  contended  that  the  approval  should  be  accompanied  by  a  declara- 
tion of  its  rights  as  to  joint  operation  west  of  Lloydminster  to  which  they  allege  they 
are  entitled  by  the  provisions  of  chapter  79,  9  and  10  George  V,  section  2,  subclause 
{g),  and,  in  order  to  arrive  at  anything  like  an  intelligent  decision,  it  is  necessary 
to  review  to  some  extent  the  history  of  the  road  in  question. 

So  far  as  appears  from  the  case  as  presented,  I  am  unable  to  find  that  the  Cana- 
dian Pacific  Railway  Company  had  ever  received  express  authority  to  build  the  line 
in  question  prior  to  the  Special  Act,  1919,  chapter  79.  The  Canadian  National  con- 
tend that  they  had  authority,  and  about  1912  commenced  work  on  a  line  covering  a 
portion  of  the  same  location  and  graded  about  4|  miles,  upon  which  they  claim  to 
have  expended  from  $35,f)00  to  $40,000.  The  Canadian  Pacific  Railway  contend  that 
the  grade  has  grown  up  with  bushes  and  has  in  many  cases  been  ploughed  over  and 
that  the  work  was  of  such  a  character  as  to  give  no  real  rights  to  the  C.N.R.  system. 

There  was  considerable  discussion  regarding  the  granting  of  a  charter  for  this 
location  during  the  first  session  of  Parliament  of  1919.  According  to  the  file,  it  appears 
that,  on  the  28th  of  May,  1919,  the  Railway  Department,  through  its  secretary,  Mr.  J. 
W.  Pugsley,  wrote  the  chairman  of  this  Board  as  follows: — 

"  Ottawa,  May  28,  1919. 

Sir, — T  am  directed  by  the  minister  to  send  you  the  following  applications  of 
the  Canadian  Pacific  Railway  Company  for  approval  of  route  maps,  and  to  say 
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that  he  would  like  to  have  them  dealt  with  in  the  same  manner  as  in  the  case  of 
their  Langdon  North  Branch,  also  that  he  will  approve  of  whatever  decision  the 
Board  arrive  at. 

"  Will  you  be  good  enough  to  notify  the  department  and  the  Canadian 
National  Railways  Board  of  the  date  fixed  for  a  hearing,  also  to  return  inclosed 
files  when  done  with. 

"  The  applications  are  as  follows : — 
Bassano  Easterly  Branch. 
"  Archive  to  Wymark  Branch. 
"  Cutknif e  to  Whitford  Lake  Branch. 

Lanigan  Northeasterly  Branch. 
"  Russell  Northerly  Branch. 
"  Rosetown  Southeasterly  Branch. 

I  am,  sir,  your  obedient  servant, 

"  (Sgd.)  J.  W.  PUGSLEY, 

"  Secretary/' 

"  Sir  Henry  Drayton, 

"  Chief  Commissioner, 

"  Board  of  Railway  Commissioners, 
"  Ottawa." 

It  must  be  remembered  that,  prior  to  the  7th  day  of  July  last,  the  Minister  of 
Railways  was  the  only  person  having  the  power  to  approve  location  maps  of  railways 
in  Canada,  and  evidently  the  Minister  of  Railways  decided  to  ask  the  advice  of  this 
Board  as  to  the  course  he  should  pursue  in  the  applications  referred  to  in  the  foregoing 
letter.  The  correspondence  shows  that  the  then  Chief  Commissioner,  by  arrangement, 
fixed  J une  7  as  the  date  upon  which  the  hearing  should  take  place,  and  upon  which  the 
hearing  did  take  place,  at  which  the  Canadian  Pacific  Railway  Company  was  repre- 
sented by  Mr.  W.  N.  Tilley,  K.C.,  Mr.  E.  P.  Elintoft,  Mr.  Grant  Hall,  and  Mr.  W.  A. 
James,  and  the  Canadian  National  Railway  by  Mr.  M.  H.  MacLeod  and  Mr.  Alistair 
Eraser.  The  matter  was  discussed  in  all  its  bearings  and  the  route  considered  satisfac- 
tory. Mr.  Ruel  or  Mr.  Eraser,  for  the  C.N.R.,  and  Mr.  Elintoft,  for  the  C.P.R.,  were  to 
get  together  and  settle  the  terms  of  agreement,  presumably  for  joint  or  running  rights 
in  the  construction  or  operation  of  the  proposed  road. 

So  far  as  I  am  able  to  judge  from  reading  the  evidence  of  that  hearing,  chapter  79 
of  the  Acts  of  1919,  hereinbefore  referred  to,  was  treated  as  being  law,  whereas,  as  a 
matter  of  fact,  it  did  not  become  law  until  exactly  one  month  thereafter,  viz.,  the  7th 
day  of  July.  However  that  may  be,  up  to  the  7th  day  of  July,  1919,  the  Minister  of 
Railways  alone  had  the  power,  if  such  were  vested  in  any  person  or  official,  to  approve 
this  location  map,  and,  as  a  result  of  the  hearing,  the  then  Chief  Commissiontr,  Sir 
Henry  Drayton,  wrote  the  minister  on  the  20th  of  J  une,  1919,  as  follows : — 

"  Route  map,  general  location,  Cutknife  Branch  to  Whitford  Lake  Branch, 
from  a  point  near  Cutknife,  at  mileage  0;  Saskatchewan,  to  a  point  in  township 
56,  range  15,  4th,  Alberta. 

"  This  line,  when  built  at  or  about  mileage  176,  will  connect  with  the  branch 
already  referred  to.  On  the  map  the  line  from  Cutknife  to  mileage  40  is  com- 
paratively near  the  Canadian  Northern,  being  only  some  18  or  20  miles  to  the 
south.  While  this  is  the  case,  the  lines  are  divided  by  the  Battle  river,  with  the 
result  that  this  district,  which  is  a  good  territory  with  settlers,  has  not  at  the 
present  proper  railroad  facilities. 

"  On  leaving  Lloydminster,  however,  the  line  will  leave  the  immediate 
territory  of  the  Canadian  Northern  and  is  located  on  probably  the  best  line 
having  regard  to  the  limitations  worked  by  the  Saskatchewan  to  the  north.  This 
line  should  be  of  considerable  public  benefit,  and  is  required. 
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"  The  Canadian  Northern  also  recognizes  the  necessity  for  a  line  at  this 
point,  and  in  case  the  Canadian  Northern  requires  this  proposed  line,  should 
be  operated  as  a  joint  section  with  running  rights  given  to  the  Canadian 
National  system.  There  is  no  necessity  at  the  present  moment  to  take  any  action 
in  this  regard." 

On  the  20th  of  June  the  Minister  of  Railways  approved  the  location  of  this  road  in 
the  following  words: — 

"  Approved  from  A  to  B  shown  in  red  on  this  map  under  section  157  of  the 
Railway  Act.'' 

(Sgd.)       J.  D.  REID, 
Minister  of  Railways  and  Canals. 

Ottawa,  June  26,  1919." 

On  the  7th  day  of  July,  chapter  79  above  referred'  to  was  assented  to  and  became 
law,  and,  thereafter,  by  section  167  of  the  Railway  Act,  the  only  body  having  power 
to  approve  a  location  map  is  this  Board,  and,  on  the  12th  day  of  July,  1919,  the  same 
map  was  approved  by  the  then  Chief  Commissioner,  Sir  Henry  Drayton,  without 
being  subject  to  any  of  the  conditions  referred  to  in  subclause  {g)  of  section  2  of 
Chapter  79,  which  is  as  follows: — 

"  2.  {g)  From  a  point  on  its  Manitou  Lake  Branch  in  township  forty- 
three,  range  twenty-one,  west  of  the  third  meridian,  in  the  province  of  Sas- 
katchewan, thence  in  a  general  northwesterly  direction  through  Lloyd'minster 
to  a  point  on  or  near  Whitford  lake  in  township  fifty-six,  range  fifteen,  west 
of  the  fourth  meridian  in  the  province  of  Alberta :  Provided  that  for  the  pur- 
pose of  avoiding  duplication  of  construction  of  that  portion  of  the  line  west  of 
Lloydminster,  the  approval  of  the  route  map  may  be  made  subject  to  joint  con- 
struction or  operation  with  the  Canadian  Northern  Railway  Company,  on 
terms  to  be  agreed  upon  by  the  companies  or  settled  by  the  Board  of  Railway 
Commissioners  for  Canada." 

The  facts  then  seem  to  be  that,  when  the  case  was  argued  before  this  Board  on 
June  7,  the  commission  and  the  representatives  of  both  railways  interested  treated 
chapter  79  as  being  in  force  and  in  fact  the  provision  referred  to  in  subclause  {g) 
was  quoted  and*  made  part  of  the  evidence.  On  June  20,  the  then  Chief  Commissioner 
advised  the  ^linister  of  Railways  that  the  line  was  necessary  and  should  be  operated 
as  a  joint  section  with  running  rights  to  the  C.N.R.  system,  but  stated  "  there  is  no 
necessity  at  the  present  moment  to  take  any  action  in  this  regard."  On  June  26, 
the  Minister  of  Railways  approved  the  location  map  entirely  without  conditions,  and, 
on  July  12,  the  then  Chief  Commissioner,  with  all  this  knowledge  in  his  possession 
and  with  the  knowledge  of  the  legislation  ratified  only  five  days  previously,  also 
approved  the  location  map  without  conditions,  and,  so  far  as  the  record  shows,  no 
conference  was  ever  held  by  the  representatives  of  the  two  companies  for  the  purpose 
of  arriving  at  an  agreement. 

As  T  construe  the  statute,  the  joint  construction  or  operation  rights  might  be 
granted  to  tlie  C.N.R.  at  the  time  of  the  approval  of  the  route  map,  but  it  was  not 
obligatory,  and*  the  then  Chief  Commissioner,  with  the  knowledge  of  all  the  facts 
fresh  in  his  mind,  approved  the  map  without  making  it  liable  to  any  of  these  con- 
ditions, and,  therefore,  closed  the  door  for  the  time  being,  so  far  as  the  Canadian 
National  Railway  was  concerned. 

Thift  Board  is  now  asked  to  approve  certain  changes  in  the  location  which  are 
admitted  by  all  parties  to  be  necessary,  and,  as  I  view  it,  that  is  the  only  power  which 
wt'  have  under  the  present  application,  and  therefore,  in  my  judgment,  the  applica- 
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tlon  sliould  be  granted.  In  doing  so,  I  express  no  opinion  as  to  the  rights  of  the 
Canadian  Northern  Railway  under  the  section  hereinbefore  referred  to  but  reserve  to 
that  company  any  rights  which  they  may  possess  either  under  the  Special  Act  or  the 

Railway  Act,  1919. 

Ottawa,  :May  31,  1920. 

The  Assistant  Chief  Commissioner,  the  Deputy  Chief  Commissioner,  and"  Com- 
missioners Goodeve,  Boyce,  and  Rutherford  concurred. 


In  the  matter  of  a  Special  form  of  Contract  for  the  transportation  of  live  stock,  to  he 
used  by  the  railway  companies,  subject  to  the  jurisdiction  of  the  Board. 

File  Xo.  28235. 

Heard  at  Ottawa,  10th  February,  1920. 

JUDGMENT. 

Commissioner  Ri  TriERFORD: 

The  question  of  a  suitable  form  of  contract  for  the  carriage  of  live  stock,  accept- 
able to  both  shippers  and  carriers,  has  been  before  the  Board  since  the  year  1911.  In 
that  year  and  in  the  years  following  up  to  July  31,  1914,  the  matter  was  considered  at 
hearings  held  from  time  to  time  in  both  Eastern  and  Western  Canada.  During  this 
period  also,  a  number  of  conferences  took  place  between  representatives  of  the  various 
live  stock  organizations  and  those  of  the  carriers. 

In  February,  1912,  these  various  interests  had  succeeded  in  reaching  an  agree- 
ment on  all  the  points  involved,  save  two,  namely  the  limit  of  the  carriers'  liability 
for  loss,  damage  or  injury  to  live  stock  during  shipment,  and  that  of  the  liability  of 
the  carriers  for  loss  of  life  or  personal  injury  to  attendants  accompanying  live  stock 
in  transit. 

On  3l5t  July,  1914,  the  then  Chief  Commissioner  delivered  judgment,  increasing 
the  limit  of  valuation  under  the  live  stock  contract,  so  as  to  bring  the  amounts  reason- 
ably in  line  with  the  appreciation  in  market  values  of  live  stock  which  had  been 
gradually  taking  place  up  to  that  time. 

The  late  Chief  Commissioner  in  his  judgment,  explained  that  while  he  deemed 
this  increase  in  valuations  necessary,  owing  to  the  advance  in  the  prices  of  live  stock, 
he  did  not  consider  it  advisable  at  that  time,  to  deal  further  either  with  the  other  issues 
involved,  or  with  the  form  of  the  contract,  inasmuch  as  the  Board  had  been  informed 
that  the  same  question  was  under  consideration  by  the  authorities  of  the  United  States, 
and  he  was  therefore  of  opinion  that  in  the  interests  of  uniformity  it  would  be  well 
to  defer  further  action  until  the  United  States  official  form  of  contract  was  approved. 

This  judgment,  which  afforded  some  measure  of  relief  to  the  shippers  was  accepted 
by  them  in  good  part,  as  was  also  the  explanation  of  the  then  Chief  Commissioner  as 
to  the  reasons  for  delaying  further  action.  As,  however,  the  existing  contract  was  in 
many  respects  unsatisfactory,  and  as  the  values  of  some  classes  of  stock  continued  to 
increase  rapidly,  there  has  for  some  years  been  an  insistent  demand  on  the  part  of 
Canadian  live  stock  shippers  for  a  thorough  revision  of  the  contract. 

The  Board,  while  fully  appreciating  the  necessity  for  such  revision,  has  hitherto 
delayed  action  in  the  hope  that  the  United  States  authorities  would  reach  a  decision, 
this  being  the  more  important  owing  to  the  recent  developments  in  international 
trade,  as  a  result  of  which  shipments  of  live  stock  have  assumed  larger  proportions 
than  ever  before. 
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The  matter  being-  one  of  g-reat  importance  to  the  Canadian  live  stock  industry,  it 
was  decided  that  further  delay  was  inadvisable,  and  the  Board  accordingly  arranged 
for  a  general  hearing,  to  be  held  at  Ottawa  on  10th  February,  1920,  at  which  all  inter- 
ested parties,  of  whom  knowledge  could  be  secured,  were  notified  to  appear. 

At  this  heiaring  a  draft  contract-,  resulting  from  the  conferences  between  shippers 
and  carriers,  already  referred  to  as  having  taken  place  between  1911  and  1913,  formed 
the  principal  basis  of  discussion. 

Following  this  hearing,  which  occupied  two  days  and  at  which  the  subject  in  all 
its  phases  was  very  fully  discussed,  a  new  form  of  Live  Stock  Contract  has  been 
drafted,  a  copy  of  which  is  appended  hereto: — 

PREAMBLE. 

The  preamble,  as  shown  in  the  new  contract,  is  practically  identical  with  that  in 
the  original  draft  contract  agreed  upon  in  1913  between  the  shippers  and  the  carriers, 
except  that  after  the  word  "  lading "  in  the  third  line  thereof,  the  words  "  except 
when  inconsistent  herewith,"  have  been  added  as  suggested  by  the  former  Chief  Com- 
missioner. 'No  objections  were  made  by  the  shippers  or  the  carriers  to  this  change, 
and  the  preamble  has  accordingly  been  embodied  in  this  form  in  the  new  contract. 

As  the  form  is  practically  identical  with  that  of  the  Standard  Merchandise  Bill 
of  Lading,  as  approved  by  order  of  the  Board  No.  7562,  of  15th  July,  1909,  and  has,  as 
previously  stated,  been  accepted  by  both  shippers  and  carriers  without  question,  I  am 
of  opinion  that  it  should  stand  as  drafted. 

SCHEDULE. 

The  schedule  follows  the  form  as  drafted  in  the  contract  agreed  upon  in  1913 
between  the  shippers  and  the  carriers,  and  has  been  embodied  in  this  form  in  the  new 
contract. 

The  Canadian  Council  of  Agriculture  has  protested  against  the  provision  in  this 
schedule  for  "  Shippers'  load  and  count,"  claiming  that  shippers  are  entitled  to  a 
receipted  contract  showing  the  number  of  animals  loaded  in  each  car.  The  argument 
is  supported  by  the  statement  that  animals  have  been  mysteriously  lost  in  transit,  and 
carriers  have  evaded  responsibility,  owing  to  the  contract  being  marked  "  Shipper's  load 
and  count."  The  representative  of  the  Canadian  Council  of  Agriculture  asked  that 
provision  be  made  in  the  contract  for  such  a  receipt  to  be  given  to  the  shipper  in  all 
cases  "  where  the  employees  of  the  carrier  ivere  given  the  opportunity  of  counting  the 
number  of  animals  loaded."  Arguments  to  the  same  effect  were  adduced  in  a  letter 
addressed  to  the  Board  on  31st  March,  1919,  by  the  manager  of  the  Live  Stock  Branch 
of  the  Hartford  Fire  Insurance  Company  at  Winnipeg,  Man. 

There  is  something  to  be  said  on  behalf  of  the  elimination  of  the  words 
"  Shipper's  load  and  count,"  but  in  view  of  the  provisions  of  subsection  1 
of  section  4  of  the  new  contract  that  "  the  shipper  agrees  to  load,  unload  or 
reload  said  live  stock  at  his  own  expense  and  risk,"  lihis  being  one  of  the 
conditions  attached  to  the  lower  freight  rate  obtainable  under  the  contract,  such  a 
change  in  the  schedule  would  hardly  be  consistent.  Further,  it  is  a  matter  of  extreme 
difficulty  and  often  quite  impossible  when  stock  is  being  loaded,  especially  at  country 
points  and  at  night,  for  any  representative  of  the  carrier  to  be  present  or  to  count  the 
stock  as  loaded.  Stock  yards  are  often  situated  at  a  considerable  distance  from  the 
station,  and  even  where  there  is  an  agent  and  he  is  on  duty,  it  would  be  out  of  the 
question  for  him  to  give  the  necessary  time  and  attention  to  the  supervision  of  stock 
loading  operations.  Much  friction  and  dissatisfaction  would  also  be  certain  to  arise 
in  making  out  the  contract,  were  the  shipper  to  insist  that  the  agent  of  the  carrier, 
having  been  notified,  had  been  "  given  an  opportunity  of  counting  the  animals  loaded." 

A  number  of  the  live  stock  contracts  issued  by  United  States  railways  provide  for 
shipper's  load  and  count,"  while  others  simply  refer  to  the  number  of  animals  "being 
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or  said  to  be  contained/'  in  the  cars.  In  the  live  stock  contract  adopted  by  the  carriers 
in  United  States  official  classification  territory,  effective  January,  1918,  and  pub- 
lished in  United  States  Consolidated  Freight  Classification  No.  1  (under  special  per- 
mission of  the  I.C.C.  Xo.  48433  of  19th  November,  1919),  provision  is  also  definitely 
made  for  "  shipper's  load  and  count." 

In  view  of  the  foregoing,  I  think  it  inadvisable  to  omit  this  provision  from  the 
new  contract. 

Section  1. — In  this  section  in  the  new  contract,  the  limit  of  valuation  has  been 
very  considerably  increased  in  the  case  of  certain  classes  of  stock. 

Whereas  the  schedule  of  valuations  as  fixed  by  the  Board  in  July,  1914  (judgment 
Chief  Commissioner,  July  31,  1914),  was  as  follows: — 


Horses   $    200  00  in  value. 

Colt,  under  one  year,  mule  or  pony   100  00 

Cattle  (except  calves)   80  00 

Hogs   15  O'O 

Other  domestic  animals   10  00'  " 

Carload  of  horses   2,0'0'0  00 

Carload  other  live  stock   1,200  00 


The  schedule  of  maximum  values  in  the  new  contract  is : — 


Horses  or  mules   $    200  O'O  in  value. 

Colts,  under  one  year,  or  ponies   lO'O  00 

Cattle  (except  calves)   150  00  " 

Hogs   4'0  00 

Other  domestic  animals  (including  calv  s  6  months  and 

under)   20  00 


It  will  be  noted  that  in  this  schedule  the  mule  is  given  the  same  value  as  the 
horse  while  colts  under  one  year  are  classed  with  ponies,  with  a  limit  of  valuation  of 
$100.  Cattle  (except  calves)  have  been  raised  to  $150,  hogs  to  $40,  and  other  domestic 
animals  (including  calves  six  months  old  and  younger)  to  $20. 

The  provision  for  the  limitation  of  liability  on  carloads  of  horses  or  other  stock 
has  been  eliminated,  as  being  not  only  unnecessary,  but  likely  to  give  rise  to  trouble 
in  reaching  a  settlement. 

The  prices  of  live  stock,  with  the  exception  of  horses  and  mules,  are  very  much 
higher  than  they  were  in  1914,  and  even  at  $150  per  head  many  fat  cattle  and  dairy 
cows  will  be  shipped  considerably  under  their  real  value.  Prime  hogs  have,  during  the 
past  two  years,  been  selling  at  from  $17  to  $25  per  hundredweight,  and  are  now  ranging 
from  $20  to  $22  per  hundredweight.  A  prime  select  hog  should  scale  from  180  to  220 
pounds,  while  not  a  few  accepted  as  being  in  that  class  are  considerably  heavier. 
Twenty  dollars  ($20)  is  a  low  valuation  for  calves  unless  very  young,  while  sheep  are 
far  above  $10  in  value.  Good  fat  wethers  at  present  prices  are  worth  from  $20  to  $25 
each,  breeding  ewes  of  quality  frequently  reach  these  figures,  while  fat  lambs  run  from 
$12  to  $20,  according  to  age  and  weight. 

At  the  hearing  at  Ottawa  on  10th  February,  1920,  the  representative  of  the  Cana- 
dian Council  of  Agriculture  submitted  a  proposed  form  of  contract,  based  largely  on 
the  form  of  contract  at  present  in  use  by  Canadian  carriers,  but  in  which  the  schedule 
of  valuations  was  somewhat  higher  than  that  embodied  in  the  new  contract.  In  this, 
however,  the  limit  of  valuation  for  mules  was  left  at  $100,  instead  of,  as  is  the  case  in 
the  new  contract,  equal  to  that  of  horses.  In  this  connection  I  would  say  that  good 
mules  are  to-day  practically  equal  in  value  to  horses  of  the  same  size  and  weight. 

The  representatives  of  the  Calgary  Live  Stock  Exchange  and  the  Alberta  Cattle- 
men's Protective  Association,  the  Western  Canada  Live  Stock  Union,  the  Packers' 
Section  of  the  Canadian  Manufacturers^  Association,  and  the  Winnipeg  Live  Stock 
Exchange  asked,  at  the  hearing,  for  a  valuation  clause  in  the  new  contract,  which 
should  provide  that  claims  for  loss  or  injury  should  be  based  on  the  actual  value  of  the 
stock  at  the  point  of  shipment,  this  being  also  the  view  taken  by  other  live  stock  men 
in  corresi>ondence  with  the  Board. 
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The  principal  arguments  advanced  in  favour  of  the  adoption  of  the  actual 
market  value  at  the  point  of  shipment  were  based  on  the  provisions  in  the  United 
States  live  stock  contracts,  arising  out  of  the  "Amendment  to  the  Amendment  to  the 
Act  to  Eegulate  Commerce,"  enacted  9th  August,  1916,  by  the  Senate  and  House 
of  Representatives  of  the  United  States,  to  enlarge  the  powers  of  the  United  States 
Interstate  Commerce  Commission  and  known  as  the  Second  Cummins  Amend- 
ment"  (Vol.  43  I.C.C.  Reports,  p.  511). 

The  original  "  Cummins  Amendment  "  as  enacted  March  4,  1915  (Vol.  33,  I.C.C. 
Reports,  pp.  684-5),  provides  in  part, — 

"  That  any  common  carrier,  railroad  or  transportation  company  subject 
to  the  provisions  of  this  Act  (i.e.  the  Act  to  Regulate  Commerce),  receiving 
property  for  transportation  from  a  point  in  one  state  or  territory  or  in  the 
District  of  Columbia,  to  a  point  in  another  state,  territory  or  the  District  of 
Columbia,  lor  from  any  (point;  in  the  United  States  to  a  point  in  an  adjacent 
foreign  country,  shall  issue  a  receipt  or  a  bill  of  lading  therefor,  and  shall  be 
liable  to  the  lawful  holder  thereof  for  any  loss,  damage  or  injury  to  such  pro- 
perty caused  by  it,  or  by  any  common  carrier,  railroad  or  transportation  com- 
pany to  which  such  property  may  be  delivered,  or  over  whose  line  or  lines 
such  property  may  pass  within  the  United  States  or  within  an  adjacent  foreign 
country,  when  transported  on  a  through  bill  of  lading,  and  no  contract,  receipt, 
rule  regulation  or  other  limitation  of  any  character  whatsoever,  shall  exempt 
such  common  carrier,  railroad  or  transportation  company  from  the  liability 
hereby  imposed;  and  any  such  common  carrier,  railroad  or  transportation 
company,  so  receiving  property  for  transportation  from  a  point  in  one  state, 
territory  or  the  District  of  Columbia  to  a  point  in  another  state  or  territory, 
or  from  a  point  in  a  state  or  territory  to  a  point  in  the  District  of  Columbia, 
or  from  any  point  in  the  United  States  to  a  point  in  an  adjacent  foreign 
country,  or  for  transportation  wholly  within  a  territory  shall  be  liable  to  the 
lawful  holder  of  said  receipt  or  bill  of  lading,  or  to  any  party  entitled  to  recover 
thereon,  whether  such  receipt  or  bill  of  lading  has  been  issued  or  not,  for  the 
full  actual  loss,  damage  or  injury,  to  such  property  caused  by  it,  or  by  any 
such  common  carrier,  railroad  or  transportation  company  to  which  such  pro- 
perty may  be  delivered,  or  over  whose  line  or  lines  such  property  may  pass 
within  the  United  States  or  within  an  adjacent  foreign  country,  when  trans- 
ported on  a  through  bill  of  lading,  notwithstanding  any  limitation  of  liability 
or  limitation  of  the  amount  of  recovery  or  representation  or  agreement  as  to 
value,  in  any  such  receipt,  or  bill  of  lading  or  in  any  contract,  rule,  regulation, 
or  in  any  tariff  filed  with  the  Interstate  'Commerce  Commission;  and  any  such 
limitation,  without  respect  to  the  manner  or  form  in  which  it  is  sought  to  be 
made,  is  hereby  declared  to  be  unlawful  or  void." 

The  "Second  Cummins  Amendment"-  (I.C.C.  Reports,  Vol.  43,  p.  511)  provides 
further, — 

"  That  the  provisions  hereof  respecting  liability  for  full  actual  loss, 
damage  or  injury,  notwithstanding  any  limitation  of  liability  or  recovery  or 
representation  or  agreement  or  release  as  to  value,  and  declaring  any  such 
limitation  to  be  unlawful  or  void,  shall  not  apply,  first  to  baggage  carried 
on  passenger  trains  or  boats,  or  trains  and  boats  carrying  passengers;  second, 
to  property,  except  ordinary  live  stock  received  for  transportation,  etc.,  etc." 

ITrider  this  legislation,  all  contracts  for  the  carriage  of  what  is  known  as 
"ordinary  live  stock"  are  executed  on  the  understanding  that  loss  or  damage  caused 
by  the  carrier  or  its  agents  will  be  paid  for  on  the  basis  of  the  actual  market  value 
of  the  stock  at  the  point  of  shipment,  together  with  freight  charges  paid,  if  any. 
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"  Ordinary  live  stock  '  is  interpreted  to  mean  stock  (cattle,  sheep,  swine,  goats, 
horses  and  mules),  except  such  as  are  chiefly  valuable  for  breeding,  racing,  show 
purposes  and  other  special  uses. 

"  Not  ordinary  live  stock  includes  all  live  stock  chiefly  valuable  for  breeding, 
racing,  show  purposes,  and  other  special  uses.  These  must  when  being  shipped  be 
listed  by  the  shipper  at  his  own  valuation  and  he  must  pay  the  higher  rates  of  freight 
in  proportion  to  such  valuation. 

Increased  freight  rates  are  allowed  by  the  United  States  Interstate  Commerce 
Commission  on  "not  ordinary- live  stock"  when  valued  by  the  shipper  at  prices  in 
excess  of  the  basic  valuations,  which  under  the  United  States  official,  southern  and 
western  classifications  are  apparently  identical,  being  as  follows : — 

STANDARD  OR  BASIC  VALUES. 
Each  horse,  or  pony  (including  gelding,  mare,  or  stallion),  burro, 


donkey,  mule,  jack  or  jenny   $150  00 

Each  buffalo  ,   100  O'O 

Each  colt  under  1  year   75  O'O 

Each  ox,  bull  or  steer   75  00 

Each  cow   50  00 

Each  calf,  6  months  old  or  younger   20  0*0^ 

Each  hog   15  00 

Each  sheep   5  00 

Each  goat   5  00 


(See  Consolidated  Freight  Classification  No.  1,  U.S.,  covering  Official,  Southern  and  Western 
Classifications,  effective  December  30,  1919,  p.  24'7.) 

These  basic  values  for  "  not  ordinary  live  stock  "  are  notably  lower  than  those 
embodied  in  the  new  Canadian  contract,  as  also  lower  than  those  of  many  animals 
shipped  in  the  United  States  as  "  ordinary  live  stock." 

The  United  States  classification  above  referred  to  further  provides  that,  — 

"  When  the  consignor  states  a  value  of  '  live  stock  chiefly  valuable  for  breed- 
ing, racing,  show  purposes,  or  other  special  uses  '  (not  ordinary  live  stock),  that 
exceeds  the  value  specified  in  the  foregoing  tables,  an  addition  of  two  per  cent 
(2%)  will  be  made  to  the  freight  rate  for  each  fifty  per  cent  (50%)  or  fraction 
thereof  of  the  standard  or  basic  value  by  which  the  stated  value  exceeds  the 
standard  or  basic  value." 

It  might  at  first  sight  appear  unlikely  that  under  these  conditions  any  United 
States  shipper  should  desire  to  classify  stock  shipped  as  "  not  ordinary  live  stock " 
when  as  "  ordinary  live  stock  "  he  could  obtain  a  guarantee  of  the  full  market  value  in 
case  of  loss  or  damage.  As  a  matter  of  fact,  however,  pure-bred  stock,  or  stock  shipped 
for  special  purposes  might,  in  point  of  apparent  market  value,  be  rated  considerably 
lower  than  even  the  minimum  basic  values  given  above  for  "  not  ordinary  live  stock," 
whereas,  when  ralues  are  expressly  stated  by  the  shipper,  and  freight  paid  thereon  at 
the  proportionately  higher  rate,  the  carrier  must  accept  such  valuation  as  a  basis  of 
settlement. 

Prior  to  the  hearing  of  the  Board  at  Ottawa  on  10th  February,  1920,  the  proposal 
to  adopt  the  principle  of  "  actual  market  values  "  had  been  advanced  by  only  one 
shipper,  and  it  may  therefore  be  fairly  considered  to  have  developed  from  the  working 
out  of  the  "  Cummins  Amendment "  in  the  United  States.  The  Canadian  Council  of 
Agriculture,  which  may  be  taken  as  fairly  representative  of  the  actual  producers  of  live 
stock  in  Western  Canada  had  apparently  not  considered  it  at  all,  while  the  carriers 
are  opposed  to  its  adoption.  The  question  of  embodying  it  in  the  new  contract  was 
given  very  careful  consideration,  but  it  has  been  thought  unwise  to  do  so,  especially  as 
this  would  involve,  as  in  the  United  States,  the  charging  of  higher  freight  rates  than 
those  now  in  force  for  many  classes  of  stock. 

It  is  true  that  section  9  of  the  new  contract  has  a  direct  bearing  on  section  1. 
Section  9,  which  it  may  be  noted  was  opposed  by  the  carriers,  provides  for  a  higher 
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rate  of  freight  than  that  payable  under  -the  contract  in  the  case  of  stock  on  which  the 
limitation  of  the  valuation  in  the  event  of  damage  or  loss  is  not  accepted  by  the 
shipper.  In  my  opinion,  this  provision  will  be  but  seldom  used  in  Canada,  especially 
under  the  new  schedule  of  valuations. 

Shippers,  speaking  generally,  should  be  well  satisfied  with  'the  schedule  of  valua- 
tions embodied  in  the  new  contract,  as  under  this  arrangement  they  secure  the  lower 
freight  rate  as  at  present,  with  a  much  higher  valuation  for  most  classes  or  animals 
than  that  now  in  force. 

Section  2. — ^Section  2  in  the  original  draft  contract  of  1913  read  as  follows: — 

"  No  carrier  is  bound  to  transport  said  live  stock  by  any  particular  train 
or  in  time  for  any  particular  market,  or  otherwise  than  as  required  by  law, 
unless  by  specific  agreement  endorsed  hereon.  Every  carrier,  in  case  of  physical 
necessity,  shall  have  the  right  to  forward  said  live  stock  by  any  railway  or  route 
between  the  point  of  shipment  and  the  point  of  destination." 

The  only  change  made  in  this  original  section  is  the  substitution  of  the  words 
"  with  reasonable  despatch  "  for  the  words  as  required  by  law  "  where  these  occur  in 
the  third  line  of  the  section. 

The  live  stock  contract  used  in  United  States  official  classification  territory,  as 
also  the  contracts  used  by  many  of  the  Western  United  States  railways  (including  the 
Chicago,  Burlington  and  Quincy,  which  was  strongly  recommended  by  several  of  the 
representatives  of  the  shippers)  agree  only  to  use  "  reasonable  despatch,"  and  this 
position  was  also  taken  at  the  hearing  by  the  legal  representative  of  the  Calgary  Live 
Stock  Exchange  and  the  Alberta  Cattlemen's  Protective  Association. 

Although  certain  of  the  shippers  have,  from  time  to  time,  asked  for  a  specific 
daily  rate  of  train  movement,  in  the  carriage  of  live  stock,  the  practical  difficulties  in 
that  connection  are  fairly  well  understood  by  every  one  concerned. 

Section  3. — Section  3  of  the  Live  Stock  Oontract  deals  with  the  liability  of  the 
initial  carrier  for  loss,  damage  or  injury  sustained  while  the  live  stock  is  on  the  lines 
of  connecting  or  other  carriers,  to  whom  it  has  been  handed  by  the  initial  carrier  for 
transit  en  route  to  destination. 

In  the  preamble  to  the  contract,  as  well  as  in  section  1,  neither  of  which  were 
opposed  by  the  carriers,  the  liability  of  the  connecting  carriers,  under  the  contract, 
is  inferentially  admitted. 

Section  3  as  finally  left  in  the  original  draft  contract  of  1913,  read  as  follows : — ■ 

"  In  the  case  of  shipments  from  one  point  in  Canada  to  another  point  in 
Canada,  or  where  live  stock  is  shipped  under  a  joint  tariff,  the  carrier  issuing 
this  bill  of  lading,  in  addition  to  its  other  liability  hereunder,  shall  be  liable 
for  any  loss,  damage  or  injury  to  such  live  stock  from  which  the  other  carrier 
is  not  by  the  terms  of  this  bill  of  lading  relieved,  caused  by  or  resulting  from 
the  act,  neglect  or  default  of  any  other  carrier  to  which  such  live  stock  may  be 
delivered  in  Canada  or  under  such  joint  tariff,  or  over  whose  line  or  lines  such 
live  stock  may  pass  in  Canada  or  under  such  joint  tariff,  the  onus  of  proving 
that  such  loss  was  not  so  caused  or  did  not  so  result,  being  upon  the  carrier 
issuing  this  bill  of  lading.  The  carrier  issuing  this  bill  of  lading  shall  be 
entitled  to  recover  from  the  other  carrier  on  whose  line  or  lines  the  loss,  damage 
or  injury  to  the  said  live  stock  shall  have  been  sustained,  the  amount  of  such 
loss,  damage  or  injury,  as  it  may  be  required  to  pay  hereunder,  as  may  be 
evidenced  by  any  receipt,  judgment  or  transcript  thereof.  Nothing  in  this 
section  shall  deprive  the  holder  of  this  bill  of  lading  or  party  entitled  to  the 
live  stock,  of  any  remedy  or  right  of  action  which  he  may  have  against  the 
carrier  issuing  this  bill  of  lading,  or  any  other  carrier." 

This  section  is,  except  for  the  substitution  of  the  word's  "  live  stock  "  for  "  goods  " 
where  the  latter  word  occurs,  identical  with  section  2  of  the  Standard  Merchandise 
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Bill  of  Lading,  as  approved  by  order  of  the  Board  Xo.  7562,  July  15,  1909,  which 
section  was  worked  out  with  the  carriers  by  consent. 

At  the  hearing  at  Ottawa  February  10,  1920,  considerable  discussion  took  place 
with  regard  to  this  section,  the  carriers  contending  that  the  Board  has  not  the  juris- 
diction necessary  to  enforce  the  provisions  of  the  same,  and  maintaining  that,  so 
far  as  they  (the  carriers)  were  concerned,  its  insertion  in  the  contract  would  be 
entirely  a  matter  of  consent,  dependent  upon  the  acceptance  by  the  shippers  of  certain 
other  provisions  therein. 

In  this  connection  the  representative  of  the  carriers  stated  that, — 

"  The  Board*  has  not  jurisdiction  as  to  lines  in  the  United  States  or  con- 
necting lines  beyond  their  own  lines,  but  as  in  the  Standard  Merchandise  Bill 
of  Lading  which  was  settled  by  negotiation,  the  railway  companies,  for  the 
sake  of  securing  a  general  settlement,  agreed  to  incorporate  this  principle." 

It  should  not  be  forgotten  that,  in  issuing  the  new  Live  Stock  Contract  as  an 
order  of  the  Board,  the  ad'option  of  this  section  3,  as  quoted  above,  would  leave  an 
opening  for  the  carriers  to  challenge  its  validity.  This  contingency  should  be  avoided 
if  possible  as  certain  of  the  provisions  embodied  in  the  new  contract  on  behalf  of  the 
shippers  are  likely  to  meet  with  opposition  from  the  carriers,  unless  the  contract  as  a 
whole  is  proved  to  be  within  the  jurisdiction  of  the  Board. 

In  none  of  the  live  stock  contracts  issued  by  L^nited  States  roads  which  I  have 
seen,  nor  in  the  contract  which  has  been  in  use  by  the  carriers  in  United  States  official 
classification  territory  since  January  1,  1918,  nor  yet  in  any  of  the  L^nited  States 
standard  bills  of  lading  at  present  in  use,  is  the  liability  of  the  initial  carrier  for  loss, 
damage  or  injury  on  the  lines  of  connecting  carriers,  provided  for  as  in  the  draft 
section  3,  already  quoted. 

In  the  contract  used  in  L^nited  States  official  classification  territory,  the  follow- 
ing is  the  wording: — 

"  In  issuing  this  contract,  the  company  agrees  to  transport  only  over  its  own 
line,  and  except  as  otherwise  provided  by  law,  acts  only  as  agents  with  respect 
to  that  portion  of  the  route  beyond  its  own  line.  No  carrier  shall  be  liable 
for  loss,  damage,  delay  or  injury  not  occuring  on  its  own  road,  or  its  portion 
of  the  through  route,  nor  after  said  live  stock  has  been  delivered  to  the  next 
carrier,  except  as  such  liability  is  or  may  be  imposed  by  law,  but  nothing  con- 
tained in  this  contract  shall  be  deemed  to  exempt  the  initial  carrier  from  any 
such  liability  so  imposed." 

Of  the  various  live  stock  contracts  used  by  western  United  States  roads, 
that  of  the  Minneapolis,  St.  Paul  and  Sault  Ste.  Marie  Railroad  would  appear  to 
deal  most  satisfactorily  with  this  particular  phase  of  the  matter,  section  15  of  this 
contract  reading  as  follows: — 

"  By  this  contract  the  carrier  agrees  to  transport  only  over  its  own  line, 
and  acts  only  as  agent  with  respect  to  the  ix)rtion  of  the  route  beyond  its  own 
line,  except  as  otherwise  provided  by  law.  'No  carrier  shall  be  liable  for 
damage  or  injury  not  occurring  on  its  portion  of  the  through  route,  nor  after 
the  stock  has  been  delivered  to  the  next  carrier,  except  such  liability  is  or  may 
be  imposed  by  law.  Unless  a  different  agreement  is  made  with  connecting 
carriers,  in  respect  to  transportation  on  their  respective  lines,  the  terms  and 
conditions  hereof  shall  apply  to  the  transportation  by  each  carrier  on  any  por- 
tion of  the  route  to  destination." 

The  sample  form  of  live  stock  contract  presented  at  the  hearing  by  the  repre- 
sentative of  the  Packers'  Section  of  the  Canadian  Manufacturers'  Association  and  of 
the  "Winnipeg  Live  Stock  Exchange  (filed  as  exhibit  Xo.  2)  is  practically  a  type- 
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written  copy  of  the  Minneapolis,  St.  Paul  and  iSault  Ste.  Marie  contract  as  printed. 
It  is  also  worthy  of  note  that  the  representative  of  the  Canadian  Council  of  Agri- 
ture  used  this  section  15  of  the  Minneapolis,  St.  Paul  and  Sault  Ste.  Marie  contract 
as  an  argument  in  favour  of  making  the  initial  carrier  responsible  for  connecting 
carriers,  stating  that, — 

"  As  the  connecting  lines  are  given  full  protection  under  the  contract, 
they  should  be  held  equally  responsible  for  any  loss  or  damage  caused  on  their 
line^.  This  is  simply  asking  for  the  same  protection  as  they  have  on  the 
American  lines  under  rule  15  of  their  live  stock  contract "  (i.e.,  the  Minnea- 
polis, St.  Paul  and  Sault  Ste.  Marie  contract). 

In  my  opinion  this  section  confers  a  sufficient  measure  of  protection  on  the 
shipper,  and  at  the  same  time  is  not  open  to  the  question  of  lack  of  jurisdiction  as 
in  the  case  of  the  proposed  draft  section  3 ;  it  has  therefore  been  adopted  as  section  3 
of  the  new  Canadian  contract.  It  should  fairly  meet  the  views  of  both  carriers  and 
shippers. 

Section  Jf,  subsection  1. — This  subsection  stands  as  amended  in  the  original  draft 
contract,  the  words  "  some  act  or  default "  having  been  substituted  for  the  word 
negligence  "  as  it  originally  appeared  in  the  last  line  thereof. 

The  carriers  have  urged  that  this  clause  of  the  subsection  be  amended  to  read 
"  by  the  negligence  or  default  of  the  carrier  "  instead  of  by  some  act  or  default  of 
the  carrier,''  but  the  terms  "  negligence "  and  "  default "  being  to  some  extent 
synonymous,  or  at  least  interchangeable,  and  as  the  unloading,  reloading,  feeding, 
watering  or  attendance  provided  for  in  this  subsection  might  possibly  be  occasioned 
by  some  act "  of  the  carrier,  which  could  not  be  properly  classed  as  either  "  negli- 
gence "  or  "  default,"  but  for  which  the  shipper,  as  such,  was  in  no  way  responsible, 
the  subsection  has  been  left  as  originally  agreed  to  in  the  draft  contract. 

The  repesentative  of  the  Canadian  Council  of  Agiculture  urged  strongly  that 
the  following  words  be  added  to  this  subsection: — 

"  In  all  cases  where  such  service  is  performed  by  employees  of  the 
company,  they  shall  see  that  only  the  same  stock  is  reloaded  in  the  car  as  is 
unloaded  therefrom.  Charges  for  service  so  performed  shall  be  paid  by  the 
shipper  in  accordance  with  railway  tariifs  in  effect." 

A*  under  the  first  clause  of  this  subsection  the  duty  of  loading,  unloading  and 
reloading  plainly  devolves  upon  the  shipper  or  his  agent  in  charge  of  the  stock, 
responsibility  in  that  regard  should  not  be  imposed  upon  the  carrier. 

Suhse.ction  2. — Subsection  2  stands  as  in  the  original  draft  contract,  and  has 
met  with  no  opposition  from  either  the  carriers  or  the  shippers. 

Suhsection  3. — Subsection  3  also  stands  as  in  the  original  draft  contract,  and 
the  duties  of  the  shipper  referred  to  therein  have  not  been  the  subject  of  any  contro- 
versy. 

Suhsection  4. — Subsection  4  has  been  slightly  altered  in  the  vwrding,  from  the 
original  draft  contract.  This  has  simply  been  a  matter  of  arrangement,  no  difference 
in  meaning  having  been  occasioned. 

Suhsection  5. — Subsection  5  has  been  embodied  in  the  new  contract  as  it  stood 
amended  in  the  original  draft  contract,  agreed  upon  in  the  conferences  of  1913.  This 
subsection  reads  as  follows: — 

"  In  the  event  of  delay  to  said  stock  caused  by  the  negligence  of  the  car- 
rier, any  consequent  unloading,  reloading,  feeding  or  watering  en  route  shall 
be  at  the  carrier's  expense  and  risk;  and  any  expense  incurred  by  the  shipper 
in  connection  therewith,  shall  be  repaid  to  him  by  the  carrier." 
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The  carriers  have  objected  to  the  words  and  risk  "  in  the  fourth  line  of  this 
subsection,  but  as  the  unloading,  reloading,  feeding  and  watering  referred  to  as  being 
^'  at  the  carrier's  expense  and  risk  "  have  been  caused  by  the  negligence  of  the  carrier, 
it  is  in  my  opinion,  only  reasonable  to  make  such  carrier  responsible  for  any  loss  or 
expense,  which  may  occur  as  a  result  thereof. 

Section  5. — Section  5  provides  for  the  sending  of  attendants  with  shipments  of 
live  stock,  the  destination  of  w^hich  is  more  than  one  hundred  and  fifty  (150)  miles 
from  the  point  of  shipment,  unless  the  shipper  makes  special  arrangements  in  writing 
with  the  carrier  to  dispense  with  such  attendance.  The  representative  of  the  Packer's 
section  of  the  Caandian  Manufacturers'  Association  urged  at  the  hearing  that  there 
was  no  necessity  for  the  furnishing  of  attendants  by  the  shipper,  regardless  of  the 
.  length  of  the  journey.  The  representatives  of  the  Canadian  Council  of  Agriculture 
and  of  the  Western  Canada  Live  Stock  Union  asked  that  the  sending  of  attendants 
be  made  optional  with  the  shipper,  such  attendance  as  might  be  required  to  be  sup- 
plied by  the  carriers  and  paid  for  by  the  shippers  accordingly. 

It  has,  however,  been  clearly  shown  that  attendance  en  route  for  distances  of 
over  one  hundred  and  fifty  miles  is  essential,  though  I  see  no  objection  to  extending 
the  limit  of  distance  for  which  stock  may  be  shipped  without  attendance,  from  100 
miles  as  hitherto,  to  150  miles,  nor  to  the  provision  for  the  dispensing  with  attendants 
in  cases  where  the  shippers  are  able  to  make  special  arrangements  in  writing  with  the 
carriers  to  that  effect. 

Such  special  arrangements  might  for  instance  be  made  where  stock  is  being 
shipped  over  lines  where  there  are  a  sufficient  number  of  regularly  established  feeding 
points,  at  which  the  carrier  maintains  a  staff  of  employees  for  that  purpose. 

It  would  doubtless  however,  even  in  these  cases,  be  much  more  satisfactory  to 
send  one  man  in  charge  to  look  after  the  stock  while  between  such  feeding  points  and 
also  to  see  that  the  unloading,  feeding,  watering  and  reloading  were  properly  and 
correctly  performed.  I  am  satisfied  that  the  section  as  it  stands  in  the  new  contract, 
meets  the  requirements  of  both  shippers  and  carriers. 

Section  6. — Section  6  as  it  stands  in  the  new  Live  Stock  Contract  is  an  amend'- 
ment  to  the  two  original  draft  sections,  one  of  which  was  proposed  by  the  carriers  and 
the  other  by  the  shippers.  This  section  as  now  drafted  corresponds  closely  with  sec- 
tion 3  of  the  Standard  Merchandise  Bill  of  Lading,  as  approved  by  the  order  of  the 
Board  No.  7562,  July  15,  1909.  At  the  hearing,  February  10,  1920,  the  representa- 
tive of  the  Packer's  Section  of  the  Canadian  Manufacturers'  Association  and  of  the 
Winnipeg  Live  Stock  Exchange  objected  to  the  wording  of  this  section,  which  he 
claimed  was  far  from  specific  although  intended  to  be  so.  On  the  other  hand"  the 
representative  of  the  carriecs  took  the  ground  that  the  reason  for  adopting  this 
phraseology  was  that, — 

As  in  the  case  of  the  Standard  Merchandise  bill  of  lading,  it  has  been 
found  beneficial,  in  dealing  with  claims,  to  be  able  to  refer  to  the  specific  exemp- 
tions rather  than  to  simply  say  that  the  carrier  was  not  negligent  and  therefore 
not  liable." 

After  studying  this  section  carefully  and  comparing  it  with  similar  sections  in  the 
contracts  now  in  use  in  the  United  States,  I  am  satisfied  -that,  especially  in  view  of  its 
general  similarity  to  and  harmony  with  the  corresponding  section  of  the  Standard 
Merchandise  bill  of  lading,  as  approved  by  order  of  the  Board  No.  7562,  15th  July, 
1909,  it  would  be  very  difficult,  if  not  impossible,  to  draft  a  provision  which  would  give 
more  general  satisfaction  to  both  shipper  and  carrier. 

Section  7. — ^^This  section,  as  it  originally  stood  in  the  draft  contract,  provided  that 
notice  of  loss,  damage  or  delay  must  be  made  in  writing  to  the  carrier  at  the  point  of 
shipment,  or  to  the  carrier  at  the  point  of  delivery,  but  following  the  general  agreement 


226 


reached  as  to  the  advisability  of  extending  this  privilege,  I  have  amended  the  section  to 
read  after  'the  word  "  shipment "  in  the  fourth  line,  as  follows  :— 

"  or  to  a  divisional  superintendent,  a  district  freight  agent,  a  claims  agent, 
or  the  general  counsel  of  the  carrier." 

In  the  discussion  on  the  second  part  of  this  section  a  great  deal  was  said  as  to  the 
limit  of  'time  for  giving  of  notice  of  claim,  a  number  of  the  interests  urging  that  the 
time  for  giving  such  notice  should  be  four  months,  as  is  now  the  case  in  the  United 
States. 

The  legal  representative  of  the  Calgary  Live  Stock  Exchange  and  of  the  Alberta 
Cattlemen's  Protective  Association  admitted  that  four  months  was  too  long  a  period, 
while  others  representing  the  shipping  interests,  including  the  representatives  of  the 
Canadian  Council  of  Agriculture  and  of  the  Weetsrn  Canada  Live  Stock  Union  (but 
excepting  the  secretary  of  the  Calgary  Live  Stock  Exchange),  were  satisfied  to  accept 
a  time  limit  of  thirty  days. 

On  the  other  hand,  the  carriers  are  strongly  opposed  to  the  thirty-day  period,  and 
urge  that  the  time  limit  for  giving  notice  generally  be  set  at  fifteen  days,  with  a 
special  exception  in  the  case  of  stock  injured  at  the  time  of  unloading,  of  which  injury 
they  ask  that  they  be  notified  at  the  time  of  delivery,  or  before  the  stock  is  removed 
from  their  possession. 

In  this  connection  the  representative  of  the  carriers,  after  arguing  in  favour  of  the 
fifteen-day  period  for  giving  notice,  stated  at  the  hearing  that: — 

There  is  one  case  where  I  think  we  (the  carriers)  should  have  shorter 
notice  than  the  fifteen  days,  and  that  is  where  there  is  a  physical  injury  to  a 
beast  in  unloading.  We  should  be  notified  of  that  just  as  we  are  in  the  case  of 
.  damage  to  freight,  so  that  we  may  have  an  opportunity  of  examining  the  animal 
and  have  some  means  of  checking  it.  I  submit  that  the  railways  should  be  pro- 
tected in  this  way.  I  do  not  know  at  the  moment  how  this  could  be  worked  out, 
but  that  is  a  class  of  claim  in  which  it  is  necessary  that  we  should  be  able  to 
investigate  as  soon  as  possible  after  the  happening,  so  that  the  animal  cannot  be 
driven  off  and  the  evidence  of  the  claim  lost." 

In  view  of  the  attitude  assumed  in  this  regard  by  the  carriers,  the  following  pro- 
vision, forming,  as  it  does,  part  of  the  first  "  Cummins  Amendment "  to  the  Act  to 
Regulate  Commerce"  enacted  by  the  United  States  Senate  on  4th  March,  1915,  and 
now  in  force  in  that  country,  is  worthy  of  note: — 

"  ^  *  *  *  *  provided,  however,  that  if  the  loss,  damage, 
or  injury  complained  of  was  due  to  delay  or  damage  while  being  loaded  or 
unloaded,  or  damaged  in  transit  by  carelessness  or  negligence,  then  no  notice  of 
claim  or  filing  of  claim  shall  be  required  as  a  condition  precedent  to  recovery." 
(I.C.C.  Reports,  Vol.  XXXIII,  p.  6S5.) 

This  provision  indicates  the  practice  of  dealing  with  cases  of  this  kind  at  the  time 
of  delivery,  a  commonsense  procedure,  and  one,  to  my  mind,  equally  fair  to  both  the 
carrier  and  the  shipper. 

The  shipper  or  his  agent  is  on  the  ground,  while  it  is  the  plain  duty  of  the  carrier 
to  protect  its  own  interests  in  such  manner  as  to  preclude  the  risk  of  subsequent 
exposure  to  unwarranted  or  fictitious  claims. 

It  does  not  appear  to  be  either  necessary  or  advisable  to  provide  in  the  contract 
for  any  special  procedure  to  be  followed  with  regard  to  cases  of  this  kind. 

It  is  generally  agreed  that  the  present  limit  of  twenty-four  hours  for  giving  notice 
of  claim  as  fixed  by  the  carriers  in  the  contracts  hitherto  used  by  them  is  altogether 
unreasonable,  and  after  the  most  full  consideration  of  the  representations  made  by 
both  shippers  and  carriers,  I  am  of  opinion  that  the  thirty-day  period  as  set  by  section 
7  of  the  new  contract  is  fair  to  all  concerned. 
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Section  8. — The  principle  embodied  in  this  section  has  long  been  a  matter  of  con- 
tention between  the  shippers  and  the  carriers.  In  1911,  1912,  and  again  'in  1913,  this 
was  one  of  the  questions  which  prevented  the  reaching  of  an  agreement  on  a  new  live 
stock  contract.  A  careful  study  of  the  live  stock  contract  used  by  United  States  rail- 
ways in  official  classification  territory,  as  also  of  'the  various  forms  of  contract  used 
by  United  States  western  railways,  indicates  that  the  principle  involved  in  the  second 
paragraph  of  section  8  of  the  new  contract  is,  while  not  definitely  so  stated,  the  general 
practice  of  United  States  carriers. 

After  going  very  carefully  into  the  matter,  I  have  drafted  this  new  section  8, 
which  in  my  opinion  is  based  on  ju&tice  and  commonsense  and  should  prove  acceptable 
to  all  concerned.  It  is,  of  course,  a  new  departure  in  Canada,  but  without  some  such 
provision  I  do  not  think  that  any  contract  approved  by  this  Board  would  be  acceptable 
to  the  shipper.  In  order  to  make  the  section  practically  workable,  I  have  prepared  a 
special  form  of  "  contract,"  or  "  agreement,"  for  attendants  travelling  in  charge  of 
stock,  which  I  think  should  be  printed  on  the  back  of  the  regular  live  stock  contract 
and  become  part  thereof  under  the  order  of  the  Board. 

The  Canadian  Council  of  Agriculture,  through  its  representative  at  the  Ottawa 
hearing,  recommended  the  addition  of  the  following  words  to  that  portion  of  the  con- 
tract at  present  in  use  by  Canadian  carriers,  which  deals  with  the  carriage  of 
attendants : — 

"  Unless  same  is  caused  through  negligence  on  the  part  of  the  company,  its 
servants  or  employees." 

This  phase  of  the  matter  is  covered  by  the  new  section  8. 

The  proposed  form  of  contract  as  submitted  by  the  Canadian  Council  of  Agricul- 
ture also  provides  that : — 

The  company  shall  provide  good  accommodation  for  persons  so  travelling 
{i.e.,  in  charge  of  stock).  Where  the  number  of  attendants  exceeds  six  a  separate 
comfortable  coach  shall  be  provided.  Free  return  transportation  shall  be  granted 
to  attendants." 

The  matter  of  accommodation  for  attendants  not  being  one  which  could  reasonably 
be  dealt  with  in  the  contract,  it  was  referred  back  to  the  complainants  and  the  officials 
of  the  carriers  for  settlement.  The  question  of  free  return  transportation  for  attend- 
ants is  also  one  with  which  the  Board  cannot  deal  in  the  new  contract. 

Section  9. — This  section  has  already  been  considered  in  connection  with  section  1. 
The  shippers  object  to  this  section  in  its  entirety,  but  so  long  as  the  principle  of  limited 
liability,  with  contingent  reduction  in  freight  rates,  is  admitted  in  the  contract,  I  can- 
not see  that  it  is  open  to  reasonable  objection.  The  same  provision  somewhat  differently 
worded  has  for  many  years  formed  part  of  the  live  stock  contract  used  by  Canadian 
carriers,  without  serious  opposition  on  the  part  of  the  shipper.  It  is,  after  all,  merely  a 
confirmation  in  terms  of  section  1,  and  it  is  somewhat  difiicult  to  understand  why 
a  shipper,  willing  to  subscribe  to  section  1,  should  object  to  section  9. 

Section  10. — Section  10  is  a  purely  formal  section  and  no  reasonable  objection  can 
be  taken  to  it  by  any  of  the  parties  interested. 

CONTRACT  OR  AGREEMENT  WITH  ATTENDANTS. 

This  special  contract  with  attendants  in  charge  of  stock  has  been  drafted  in  order 
that  section  8,  covering  the  liability  of  the  carrier  for  loss  of  life  or  personal  injury  to 
such  attendants  might  be  made  practically  workable.  I  am  strongly  of  opinion  that 
the  carriers  should  be  liable  for  loss  of  life  or  personal  injury  to  attendants  due  to  their 
(the  carriers')  negligence,  while  the  said  attendants  are  in  the  caboose  or  other  car 
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provided  for  their  transportation,  or  while  'they  are  in  the  car  provided  for  the  trans- 
portation of  the  stock,  in  which  latter  attendants  frequently  travel  when  in  charge  of 
horses,  valuable  cattle  or  other  live  stock,  especially  in  the  case  of  L.C.L.  shipments. 

The  carriers  should,  however,  be  protected  from  liability  for  loss  of  life  or  personal 
injury  to  attendants  when  occasioned  by  the  negligence  of  such  attendants,  such  as 
getting  on  and  off  cars  while  in  motion,  riding  on  top  of  cars,  crossing  the  railway 
yards  when  switching  operations  are  in  progress,  and  in  such  other  instances  as  are 
provided  for  in  the  special  contract  with  attendants. 

This  special  contract  with  attendants  has  accordingly  been  made  part  of  the  live 
stock  contract,  with  the  provision  that  attendants  must  subscribe  to  same  before  they 
can  be  granted  the  right  to  accompany  the  shipment. 

In  view  of  the  foregoing,  I  think  the  live  stock  contract  (Schedule  A  hereto)  and 
the  special  contract  with  attendants  in  charge  of  stock  (Schedule  B  hereto)  should 
issue  as  an  order  of  the  Board,  to  take  effect  on  the  first  day  of  July,  1920. 
Ottawa,  June  1,  1920. 

The  Chief  Commissioner,  the  Assistant  Chief  Commissioner,  and  Commissioner 
Goodeve  concurred. 


GENEEAL  ORDER  No.  298. 

In  the  matter  of  the  coivsideration  of  a  special  form  of  contract  for  the  transportation 
of  live  stock,  to  he  used  hy  the  railway  companies  subject  to  the  jurisdiction  of 
the  Board. 

File  JTo.  28233. 

Wednesday,  the  2nd  day  of  June,  A.D.  1920. 

Hon.  E.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  Goodeve,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Ottawa,  February  10, 
1920,  the  Canadian  Manufacturers'  Association,  the  Western  Live  Stock  Shippers' 
Association,  the  Winnipeg  Live  Stock  Exchange,  the  Calgary  Live  Stock  Exchange, 
the  Cattlemen's  Protective  Association  of  Western  Canada,  the  Express  Traffic 
Association,  the  Toronto  Humane  Society,  the  Western  Canada  Live  Stock  Union,  the 
Canadian  Council  of  Agriculture,  the  United  Farmers  of  Ontario,  the  United  Farmers' 
Co-operative  Company,  the  Eastern  Canada  Live  Stock  Union,  the  Brotherhood  of 
Locomotive  Engineers,  the  Brotherhood  of  Locomotive  Firemen,  Swifts  Canadian 
Company,  the  Grand  Trunk  and  Canadian  Pacific  Railway  Companies,  the  Canadian 
National  Railway  Company  and  the  Michigan  Central  Railroad  Company  being  repre- 
sented at  the  hearing,  and  what  was  alleged, — 

It  is  ordered  as  follows: — 

1.  That  the  forms  of  Live  Stock  Contract  and  the  Special  Contract  with  Atten- 
dants in  Charge  of  Stock,  attached  hereto  marked  Schedule  ^'A"  and  Schedule  "  B  " 
respectively,  be,  and  they  are  hereby,  approved. 

2.  That  the  form  of  the  Special  Contract  with  Attendants  in  Charge  of  Stock 
^Schedule  B  ")  bo  printed  on  the  back  of  the  Live  Stock  Contract  form  (Schedule 
''A"). 
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3.  That  on  and  after  the  Ist  day  of  July,  1920,  the  forms  herein  approved  shall 
be  the  only  contracts  for  the  carriage  of  live  stock  to  be  used  by  all  the  railway  com- 
panies subject  to  the  legislative  authority  of  the  Parliament  of  Canada. 

F.  B.  CAKVELL, 

Chief  Commissioner. 


SCHEDULE  "A." 

Form  of  Live  Stock  Bill  of  Lading,  approved  by  the  Board  of  Railway  Commissioners 
for  Canada  by  Order  No  ,  on  the   day  of  ,  1920. 


Shipper's  No. 
Agent's  No.  . 


Railway  Company. 


LnrE  STOCK. 

SPECIAL  CONTRACT,      ORIGINAL.      NOT  NEGOTIABLE. 


CARS. 
Initials.  Nos. 


If  charges  are  to  be  prepaid, 
write  or  stamp  here  "  To  be 
prepaid." 


Received  %  

To  apply  in  prepayment  of  the 
charg-es  on  the  property  describ- 
ed. 


Station  192 


RECEIVED, — subject  to  the  classification  and  tariffs  in 
effect  on  the  date  of  issue  of  this  original  Live  Stock  Bill  of 
Lading  (except  when  inconsistent  herewith), 

at  on  192.  .  .  . 

from  

the  live  stock  of  the  kind  and  number,  and  consigned  and 
destined  as  indicated  below,  which  the  said  company  agrees 
to  carry  to  its  usual  place  of  delivery  at  said  destination,  if 
on  its  road,  otherwise  to  deliver  to  another  carrier  on  the 
route  to  said  destination.  It  is  mutually  agreed  as  to  each 
carrier  of  all  or  any  of  said  I'ive  stock,  over  all  or  any 
portion  of  said  route  to  destination,  and  as  to  each  party  at 
any  time  interested  in  all  or  any  of  said  live  stock,  that 
every  service  to  be  performed  hereunder  shall  be  subject 
to  all  the  conditions,  whether  printed  or  written,  herein  con- 
tained, and  which  are  agreed  to  by  the  shipper  and  accepted 
for  himself  and  his  assigns. 


Number 

and 

Consignee  and 

description. 

Shippers' 

Weight  subject 

destination. 

load  and 

count. 

to  correction. 

Agent  or  cashier, 
per  

The  signature  here  acknowl- 
edges only  the  amount  paid. 


Charges  advanced 
$  


Section  1. — The  shipper  agrees  to  pay,  if  required,  before  delivery,  all  lawful  and 
proper  charges  as  well  as  freight  thereon  to  the  carrier  at  the  rate  of  
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per  one  hundred  pounds,  which  is  the  lower  published  tariff  rate,  and  is  based  on  the 
express  condition  that  the  carrier  shall  in  no  case  be  liable  for  loss  of  or  damage  or 
injury  to  said  live  stock,  in  excess  of  the  following  agreed  valuation,  or  a  proportionate 
sum  in  any  one  case,  upon  which  valuation  the  rate  charged  for  the  transportation  of 
the  said  live  stock- is  based,  and  beyond  which  valuation  neither  the  carrier  nor  any 
connecting  carrier  shall  be  liable  in  any  event,  whether  the  loss,  injury  or  damage 
occurs  through  the  negligence  of  the  carrier  or  any  connecting  carrier,  or  their  or 
either  of  their  employees,  or  otherwise,  viz: — 

Horses  or  mules  Not  exceeding  $200  each. 

Colts,  under  one  year  of  age  Not  exceeding    100  each. 

Cattle  (except  calves)  Not  exceeding    150  each. 

Hogs  Not  exceeding     40  each. 

Other  domestic  animals  (including  calves  6 

months  old  and  younger)  Not  exceeding     20  each. 

If,  upon  inspection,  it  is  ascertained  that  the  live  stock  .shipped  is  not  as  described 
in  this  Live  Stock  Bill  of  Lading,  the  freight  charges  must  be  paid  on  the  live  stock 
actually  shipped,  with  any  additional  charges  lawfully  payable  thereon. 

Section  2. — No  carrier  is  bound  to  transport  said  live  stock  by  any  particular 
train,  or  in  time  for  any  particular  market,  or  otherwise  than  with  reasonable  dispatch, 
unless  by  specific  agreement  endorsed  hereon.  Every  carrier,  in  case  of  physical  neces- 
sity, shall  have  the  right  to  forward  said  live  stock  by  any  railway  or  route  betAveen 
the  point  of  shipment  and  the  point  of  destination. 

Section  3. — By  this  contract  the  carrier  agrees  to  transport  only  over  its  own  line, 
and  acts  only  as  agent  with  respect  to  the  portion  of  the  route  beyond  its  own  line, 
except  as  otherwise  provided  by  law ;  no  carrier  shall  be  liable  for  damage  or  injury  not 
occurring  on  its  portion  of  the  through  route,  nor  after  the  stock  has  been  delivered 
to  the  next  carrier,  except  as  such  liability  is  or  may  be  imposed  by  law.  Unless  a 
different  agreement  is  made  with  connecting  carriers,  in  respect  to  transportation  on 
their  respective  lines,  the  terms  and  conditions  hereof  shall  apply  to  the  transporta- 
tion by  each  carrier  on  any  portion  of  the  route  to  destination. 

Section  Jf. — (1)  The  shipper  agrees  to  load,  unload  or  reload  said  live  stock  at  his 
own  expense  and  risk;  feed,  water  and  attend  same  at  his  own  expense  and  risk  while 
in  transit,  except  as  provided  in  subsection  (5)  of  this  section.  In  case  any  of  the 
employees  of  the  carrier  load,  unload,  reload,  feed,  water  or  otherwise  care  for  the  said 
live  stock,  or  assist  in  doing  so,  they  shall  be  treated  as  agents  of  the  shipper  for  that 
purpose  and  not  as  the  agents  of  the  carrier;  except  when  such  loading,  unloading, 
reloading,  feeding  or  watering  is  occasioned  by  some  act  or  default  of  the  carrier. 

(2)  The  carrier  agrees  to  provide  proper  loading,  unloading  or  reloading  facili- 
ties and  suitable  equipment  with  secure  car  door  fastenings  for  the  transportation  of 
said  live  stock. 

(3)  The  shipper  agrees  to  properly  and  securely  place  all  said  stock  in  cars,  and 
Ihe  carrier  shall,  except  in  cases  where  the  shipper  or  some  person  on  his  behalf 
accompanies  the  live  stock,  keep  said  doors  securely  locked  or  fastened  until  placed 
for  unloading. 

(4)  If  temporary  partitions  or  decks  are  put  in  the  cars  by  the  shipper,  the  car- 
rier shall  not  be  responsible  for  the  sufficiency  thereof,  or  for  any  Joss  or  damage  caused 
by  defects  therein. 

(5)  In  the  event  of  delay  to  said  live  stock  caused  by  the  negligence  of  the 
v.grrier,  any  consequent  unloading,  reloading,  feeding  or  watering  en  route  shall  be  at 
the  carrier's  expense  and  risk;  and  any  expense  incurred  by  the  shipper  in  connection 
therewith  shall  be  repaid  to  him  by  the  carrier. 
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Section  5. — If  the  destination  of  the  shipment  of  said  live  stock  is  more  than  one 
hundred  and  fifty  (150)  miles  from  the  point  of  shipment,  the  shipper  or  some  person 
on  his  behalf  (not  an  employee  of  the  carrier),  must,  unless  special  arrangements  are 
otherwise  made  in  writing,  accompany  and  care  for  the  shipment  throughout  the 
journey. 

Section  6. — The  carrier  shall  not  be  liable  for  loss,  damage,  or  delay  to  any  of  the 
live  stock  herein  described  caused  by  the  act  of  God,  the  King's  or  public  enemies, 
riots,  strikes,  defects  or  inherent  vice  in  the  live  stock,  heat,  cold,  the  authority  of 
law,  quarantine,  the  act  or  default  of  the  shipper,  or  causes  beyond  the  carrier's  con- 
trol ;  nor  when  caused  by  changes  in  weather  or  delay  resulting  therefrom,  except  such 
delay  is  due  to  the  carrier's  negligence,  and  the  burden  of  proving  freedom  from 
such  negligence  shall  be  on  the  carrier;  nor  for  loss  or  damage  caused  by  fire  occur- 
ring after  cars  have  been  placed  for  unloading  at  point  of  destination. 

Except  in  case  of  the  negligence  of  the  carrier  (and  the  burden  of  proving  free- 
dom from  such  negligence  shall  be  on  the  carrier),  the  carrier  shall  not  be  liable  for 
loss,r  damage  or  delay  occurring  while  the  live  stock  is  stopped  and  held  in  transit 
upon  the  request  of  the  party  entitled  to  make  such  request. 

Section  7. — Notice  of  claim  on  account  of  loss,  damage,  or  delay  must  be  made 
in  writing  to  the  agent  of  the  carrier  at  the  point  of  shipment,  or  to  the  agent  of  the 
carrier  at  the  point  of  delivery;  or  to  a  Divisional  Superintendent,  a  district  freight 
agent,  a  claims  agent,  or  the  general  counsel  of  the  carrier,  within  thirty  (30)  days 
after  the  delivery  of  the  live  stock,  or  in  case  of  failure  to  make  delivery,  then  within 
thirty  (30)  days  after  a  reasonable  time  for  delivery  has  elapsed.  Unless  notice  is  so 
given  the  carrier  shall  not  be  liable. 

Section  8. — No  person  accompanying  the  said  live  stock  shall  have  the  right  to 
ride  free  or  at  a  rate  less  than  full  fare  in  connection  with  this  shipment,  unless  and 
until  he  has  signed  the  special  form  of  contract  for  such  attendants,  printed  on  the 
back  hereof.  ^ 

The  carrier  shall  not  be  liable  either  for  loss  of  life  or  personal  injury  to  such 
persons  accompanying  said  live  stock,  whether  such  person  is  being  carried  free  or  at 
a  rate  less  than  fuU  fare,  unless  such  loss  of  life  or  personal  injury  is  caused  by 
negligence  on  the  part  of  the  carrier,  its  servants  or  employees  while  the  said  persons 
are  in  the  caboose  or  other  car  provided  for  their  transportation,  or  while  in  the  car 
provided  for  the  transportation  of  the  live  stock. 

Section  9. — The  shipper  hereby  acknowledges  that  he  has  the  option  of  shipping 
the  above  described  live  stock  at  a  higher  rate  of  freight  than  that  payable  hereunder, 
and  according  to  the  classifications  and  tariffs  of  the  carrier,  or  connecting  carriers, 
the  effect  of  which  the  shipper  understands  would  be  to  remove  the  limitation  on  the 
amount  of  damages  for  which  the  carrier  or  the  connecting  carriers  might  be  liable 
as  herein  provided,  and  the  shipper  has  voluntarily  elected  to  accept  the  limitation  of 
liability  herein  contained  to  enable  him  to  obtain  the.  reduced  freight  rate  above 
mentioned. 

Section  10. — Any  alteration,  addition  or  erasure  in  this  Live  Stock  Bill  of  Lading 
shall  be  signed  or  initialled  in  the  margin  by  an  agent  of  the  carrier  issuing  the  same, 
and  if  not  so  signed  or  initialled  shall  be  without  effect,  and  this  Bill  of  Lading  shall 
be  enforceable  according  to  its  original  tenor. 

Agent. 


Shipper. 

(This  bill  of  lading  to  be  signed  by  the  shipper  and  the  agent  of  the  carrier 
issuing  same.) 
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To  he  yrinted  on  hacTc  of  live  stoch  contract. 
SCHEDULE  "B." 

 Kaihvay. 

Special  Contract  with  Attendants  in  Charge  of  Stock. 

Nos.  of  Cars. 

The  parties  actually  in  charge  of  and  accompanying  the  within-named 
stock  are  required  to  read  the  following  agreement,  and  to  sign  their  names 
in  ink  or  indellible  pencil  below  the  same,  in  the  space  provided  for  that 
purpose. 

In  consideration  of  the  fact  that  I  have  been  furnished  with  (free  trans- 
portation) (transportation  at  less  than  full  fare),,  I  agree  to  give  the  live 
stock  included  in  this  shipment  all  care  and  attention  needed  en  route.  If 
anything  goes  wrong  in  connection  with  the  shipment  or  if  it  needs,  any  care 
or  attention  that  requires  the  help  or  co-operation  of  the  train  crew,  I  will 
promptly  notify  the  conductor  in  charge. 

Whereas,  travel  by  freight  trains  is  necessarily  more  dangerous  than  upon 
passenger  trains,  I  hereby  release  the  said  carrier  and  each  and  every  con- 
necting carrier  which  may  grant  me  such  free  transportation  or  transporta- 
tion at  less  than  full  fare,  from  all  liability  for  any  injury  or  damage  suffered 
by  me  while  violating  any  of  the  terms  of  this  agreement  with  the  said, 
carrier,  as  stated  below,  all  of  which  I  agree  to  carefully  observe  and  obey. 

1.  I  will  remain  in  a  safe  place  in  the  caboose  or  other  car  provided  for 
my  transportation  or  in  the  car  provided  for  the  transportation  of  the  stock, 
at  all  times  while  the  train  is  in  motion; 

2.  I  will  not  get  on  or  off  said  caboose  or  other  car  when  the  same  is  in 
motion. 

3.  I  will  not  get  on  or  off,  or  walk  over  the  cars  while  they  are  moving. 

4.  I  will  not  walk  or  stand  on  any  track  or  station  or  other  premises  of 
the  carrier  at  night  without  a  lighted  lantern.  I  will  not  walk  or  stand  on 
any  track  or  attempt  to  cross  any  track  while  switching  is  being  or  is  about 
to  be  done  thereon.  I  will  at  all  times  use  every  reasonable  effort  and 
precaution  to  protect  myself  from  injury. 

5.  I  will  always  bear  in  mind  that  freight  trains  do  not  stop  at  stations 
or  places  especially  prepared  for  passengers  to  alight;  that  freight  trains 
frequently  stop  on  bridges  and  places  along  the  line  where  it  is  not  safe  to 
alight;  I  will  therefore  not  attempt  to  alight  from  the  caboose  or  other  car, 
when  a  train  may  stop  for  any  purpose,  without  first  making  a  careful 
examination  (with  a  lighted  lantern  if  at  night  time),  and  thus  ascertaining 
that  it  is  safe  to  alight  at  that  point;  and  I  will  not  omit  taking  these  pre- 
cautions because  of  anything  said  or  done  by  employees  of  the  carrier. 

In  further  consideration  of  the  fact  that  I  have  been  furnished  by  the 
Railway  Company  with  (free  transportation)  (transportation  at  less  than 
full  fare),  I  hereby  further  agree  that  in  case  of  any  accident,  casualty  or 
mishap  of  any  kind,  howsoever  caused,  in  which  I  may  receive  any  personal 
injury  while  travelling  pursuant  to  such  transportation,  I  will  within  thirty 
(30)  days  after  the  happening  of  such  injury,  and  as  a  condition  precedent 
to  the  right'  to  maintain  any  suit  or  action  on  account  of  such  injury,  notify 
the  railway  company  by  mailing  or  delivering  to  the  general  counsel  or  the 
general  solicitor  of  the  railway  company,  written  notice  of  the  time,  place, 
circumstances,  character  and  extent  of  such  injury. 
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I  fully  understand  that  no  agent  or  employee  of  the  railway  company  has 
the  right  to  waive  the  giving  of  such  notice. 

My  signature  hereto  shall  be  conclusive  evidence  of  my  assent  to  and 
agreement  herewith. 


Agent. 


Parties  in  charge  of  and  accompanying 
stock  sign  above  in  ink  or  indelible  pencil. 


In  re  Telegraph  Tolls. 

File  No.  10041.88. 

McLean,  Assistant  Chief  Commissioner: 

Rule  6  of  the  directions  contained  in  the  recent  judgment  in  the  above  matter 
provided  for  the  filing  of  schedules  which  would'  be  subject  to  checking  and  scaling 
by  the  Board's  Traffic  Department.  This  checking  and  scaling  has  disclosed  that 
while  in  a  considerable  number  of  cases  the  literal  application  of  rule  3  of  the  direc- 
tions works  out  satisfactorily,  in  other  cases  it  puts  rates  out  of  line,  interferes  in 
some  instances  with  rate  adjustments  which  are  in  ease  of  message  charges,  and  inter- 
feres with  a  reasonable  scale  progression  as  between  rate  groups. 

As  a  result  of  this^  the  rates  checked  and  scaled  by  the  Board's  Traffic  Depart- 
ment take  the  place  of  those  which  a  literal  application  of  rule  6  has  called  for.  At 
the  same  time,  the  rates  which  are  concerned,  excepting  therefrom  the  increase  of 
25  per  cent  on  the  longer  distances,  are  not,  on  the  average,  in  excess  of  the  increased 
basis  as  provided  for  under  rule  3. 

June  5,  1920. 

•   Commissioner  Goodeve  concurred. 
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GENERAL  ORDER  No.  299. 

In  the  matter  of  the  application  of  the  Great  North  Western  Telegraph  Company,  the 
Canadian  Pacific  Railway  Company,  the  Grand  Trunh  Pacific  Telegraph  Com- 
pany, and  the  Western  Union  Telegraph  Company,  on  hehalf  of  all  telegraph 
companies  operating  in  Canada,  hereinafter  called  the  "  applicant  companies" 
for  authority  to  increase  their  tariffs  of  tolls  hy  ahout  25  per  cent,  notwith- 
standing the  provisions  of  any  legislation  heretofore  passed  or  of  any  rate- 
limiting  agreement  heretofore  made;  and  in  the  matter  of  the  general  order  of 
the  Board  No.  297,  dated  May  21,  1920. 

Eile  No.  10041.88. 
Saturday,  the  5th  day  of  June,  A.D.  1920. 
PIoii.  F.  B.  Caryell,  Iv.C,  Chief  Commissioner. 
S.  J.  ]\[cLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDEYE,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

"Whereas  the  said  telegTaph  companies  have  filed  for  the  consideration  of  the  Board, 
the  tentatiYe  schedules  permitted  for  that  purpose  by  the  general  order  of  the  Board 
No.  297,  dated  May  21,  1920,  and  these  having  been  checked  and  scaled  by  the  Board^s 
Traffic  Department,  as  provided  for  in  section  XI  (6)  of  the  judgment  of  the  Board, 
dated  May  6,  1920,  and  certain  alterations  having  been  made  therein  as  the  result  of 
such  checking  and  scaling, — 

It  is  ordered:  That  the  said  schedules  so  amended  be  and  they  are  hereby,  approved, 
to  be  made  effective  not  earlier  than  June  14,  1920. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  29660. 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  hereinafter 
called  the  ''applicant  company/'  under  section  188  of  the  Railway  Act,  1919, 
for  approval  of  plan  dated  Moosejaw,  Felruary  27,  1920,  showing  the  proposed 
location  of  new  station  at  Metiskow,  Alberta,  together  with  detail  plans  of 
station  building  to  he  constructed  in  lieu  of  the  Class  A-2  station  luilding 
required  to  he  constructed  under  the  order  of  the  Board  No.  28202,  dated  March 
31,  1919. 

File  No.  17801. 
Friday,  the  21st  day  of  May,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  the  rural  municipality  of 
Ilillcrest,  No.  362,  offering  no  objection,  although  duly  notified,  as  appears  by  proof 
of  service  of  notice  of  the  application,  filed ;  and  upon  the  report  and  recommendation 
of  the  Chirf  Operating  Officer  of  the  Board, — 
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It  is  ordered:  That  the  said  Order  No.  28202,  dated  March  31,  1919,  be,  and  it  is 
hereby,  amended  by  striking  out  the  letter  and  figure,  "A-2,"  after  the  word  "  Class," 
in  the  first  paragraph  of  the  operative  part  of  the  order,  and  substituting  therefor  the 
letter  and  figure,  "x\-3,"  and  that  the  location  of  such  station,  as  shown  on  the  plan 
filed,  be  approved. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


ORDER  No.  29669. 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  hereinafter 
called  the  "applicant  company,"  under  section  188  of  the  Railway  Act,  1919, 
for  approval  of  the  proposed  relocation  of  its  station  building  at  Cassils, 
Alberta,  as  shown  on  the  plan  dated  Calgary,  April  9,  1920,  on  file  with  the 
Board  under  file  No.  30131^. 

Saturday,  the  22nd  day  of  May,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, 
and  the  consent  of  the  Department  of  Railways  and  Telephones  for  the  province  of 
Alberta,  filed, — 

It  is  ordered:  That  the  proposed  relocation  of  the  applicant  company's  station 
building  at  Cassils,  in  the  province  of  Alberta,  as  shown  on  the  said  plan  on  file  with 
the  Board  under  file  No.  30134,  be,  and  it  is  hereby,  approved. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


ORDER  No.  29672. 

In  the  matter  of  the  application  of  residents  of  Bechard  station,  Saskatchewan,  for 
an  order  directing  the  Grand  Trunk  Pacific  Railway  Company  to  construct  a 
station  and  appoint  an  agent  at  Bechard. 

Eile  No.  30065. 

Wednesday,  the  26th  day  of  May,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
railway  company,  and  upon  the  report  and  recommendation  of  an  Inspector  of  the 
Board,  concurred  in  by  its  Chief  Operating  Officer, — 

3651—3 
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It  is  ordered:  That  the  Grand  Trunk  Pacific  E-ailway  Company  be,  and  it  is 
hereby,  directed  to  construct  a  station  building  at  Bechard  station,  in  the  province  of 
Saskatchewan,  in  accordance  with  its  Standard  Plan  "A"  on  file  with  the  Board;  the 
work  to  be  completed  by  the  1st  day  of  October,  1920. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  29690. 

In  the  matter  of  the  complaint  of  the  Railway  Mail  Service  of  the  Post  Office 
Department,  on  hehalf  of  the  Nova  Scotia  Railway  Mail  Clerics'  Association, 
against  the  alleged  unsafe  condition  of  postal  car  No.  JfO,  running  on  the 
Halifax  to  Yarmouth  route  of  the  Dominion  Atlantic  Railway  Company. 

File  No.  3083.8. 

Tuesday,  the  1st  day  of  June,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  complaint  and  on  behalf  of  the 
Canadian  Pacific  Railway  Company,  the  report  of  the  Mechanical  Expert  and  recom- 
mendation of  the  Chief  Operating  Officer  of  the  Board, — 

It  is  ordered: 

1.  That  the  Canadian  Pacific  Railway  Company  be,  and  it  is  hereby,  directed 
to  have  postal  car  No.  40,  in  use  on  the  Dominion  Atlantic  Railway,  reconstructed 
in  accordance  with  the  mail  car  specifications  of  the  Board,  or,  in  the  alternative, 
withdrawn  from  service  and  replaced  by  a  suitable  car;  this  order  to  become  effective 
not  later  than  July  1,  1920. 

2.  That  the  Canadian  Pacific  Railway  Company  shall  be  liable  to  a  penalty  of 
twenty-five  dollars  ($25)  a  day  for  every  day  it  is  in  default  in  complying  with  the 
requirements  of  this  order. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  29686. 

In  the  master  of  the  consideration  of  the  question  of  the  'protection  to  he  provided  at 
the  crossing  of  Cherry  street*  hy  the  Grand  Trunk  BaiUua/y,  in  the  city  of 
Toronto,  province  of  Ontario: 

File  No.  14611. 

Wednesday,  the  2nd  day  of  June,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  reading  the  submissions  filed  on  behalf  of  the  city  of  Toronto  and'  the  rail- 
way company,  and  the  report  of  the  Chief  Engineer  of  the  Board — 

It  is  ordered:  That  the  said  crossing  of  Cherry  street  by  the  Grand  Trunk  Rail- 
way, in  the  city  of  Toronto,  province  of  Ontario,  be  protected  in  so  far  as  the  south- 
bound movement  is  concerned,  by  watchmen  between  the  hours  of  6  a.m.  and  10  p.m., 
daily;  the  whole  cost  of  the  protection  provided  at  such  crossing  to  be  borne  and  paid 
sixty-five  (65)  per  cent  by  the  railway  company  and  thirty-five  (35)  per  cent  by  the 
city. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Yorhton  C.P.R.-C.JV.R.  Interchange  Track. — Cost  Allocation. 

rile  No.  6713.127. 

REPORT  OF  THE  CHIEF  TRAFFIC  OFFICER  OF  THE  BOARD. 

The  statemeiits  called  for  have  been  furnished  by  both  companies.  The  figures 
vary  slightly,  and  as  Mr.  Flintoft's  letter  of  March  23  last,  in  behalf  of  the  Canadian 
Pacific  Railway,  has  not  been  replied  to  by  the  Canadian  National,  I  assume  silence 
to  infer  agreement,  and  therefore  adopt  the  Canadian  Pacific's  tabulation.  The  first 
car  was  interchanged  July  14,  1919,  and  the  statement  covers  three  months  to 
October  14. 

In  questions  such  as  this  the  transfer  of  empty  cars  should,  in  my  opinion,  and 
as  considered  in  CJther  similar  cases,  be  disregarded  as  being  more  or  less  incidental. 

The  track  is  used  for  interchanging  both  local  and  interline  trafiic. 

It  is  stated  that  practically  all  the  industries  are  located  on  the  C.P.R.  The 
statement  shows  50  cars  loaded  locally  on  the  C.P.R.  tracks  interswitched  to  the 
C.X.R.  for  C.N.R.  destinations,  and  38  transferred  by  the  C.N.R.  to  the  C.P.R.  for 
local  consignees,  a  total  of  88  cars  line-hauled  by  the  C.N.R.  on  local  traders'  account 
on  which  the  C.P.R.  performed  interswitching  services.  Reversely,  the  C.N.R.  per- 
formed no  local  interswitching  for  the  C.P.R.  On  this  basis  the  entire  cost  of  the 
transfer  tracks  would  be  allotted  to  the  C.N.R. 

As  to  the  interline  traffic,  meaning  that  passing  through  Yorkton  from  an  outside 
point  on  the  one  road  to  an  outside  destination  on  the  other,  I  cannot  find  that  the 
Board  has  had  occasion  to  apportion  cost  of  transfer  installation  for  this  purpose  alone ; 
but  it  is  understood  that  where  another  junction  is  dec'ded  to  be  necessary,  the  cus- 
tomary practice  is  to  divide  the  expense  50  per  cent  to  each  comiDany,  and  I  think 
this  plan  should  be  adopted.  The  nearest  junctions  before  the  installation  at  York- 
ton  for  serving  C.N.R.  territory  in  northern  Manitoba  and  northeast  Saskatchewan 
were  at  Xeepav^a,  163  miles,  and  Saskatoon  and  Regina,  over  200  m'les,  from  York- 
ton.    The  need  of  a  more  convenient  point  of  interchange  was  therefore  apparent. 

The  through  traffic  for  a  given  period  might,  of  course,  bo  analyzed  for  the  pur- 
pos'e  of  reaching  a  more  consonant  division,  having  regard  to  gain  to  the  one  and 
loss  to  the  other  carrier  resulting  from  the  diverted  routings;  but  appropriate  as  it 
might  be  for  the  selected  period,  this  intricate  method  might  he  altogether  inappro- 
priate for  another  owing  to  changed  conditions  of  traffic  direction  and  density. 

Taking  the  two  descript'ons  of  movement  together,  I  find  the  C.lSr.R.  liable  for 
75  per  cent  and  the  C.P.R.  for  25  per  cent  of  the  cost  of  installation,  which  is  my 
recommendation. 
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The  cost  of  upkeep  should  he  uegligihle.  Once  laid,  no  track  work  would  be 
required  for  some  years,  and  if  the  maintenance  cost  were  to  be  prorated  in  propor- 
tion to  the  use  made  of  the  transfer  the  expense  of  recording  might  amount  to  as 
much  as  that  spent  on  the  track.  Such  work  done,  or  material  supplied,  should  be 
prorated  on  the  same  basis  as  the  initial  cost. 

Respectfully  submitted. 

J.  HARDWELL, 

C.T.O. 

Ottawa,  June  11,  1920. 

The  Board  adopted  the  report  as  its  judgment  in  this  matter. 


OiRDER  No.  29748. 

In  flip  matter  of  the  application  of  the  Grand  Trunh  Railway  Gom.pany  of  Canada, 
hereinafter  called  the  "applicant  company,"  under  section  323  of  the  Railway 
Act,  1919,  for  approval,  of  hy-law  No.  39,  passed  May  21,  1920,  authoriziyig 
officers  with  title  of  Vice-President,  Passenger  Traffic  Manager;  or  General  Pas- 
senger Agent  from  time  to  time  to  prepare  and  issue  tariffs  of  the  tolls  to  he 
charged  for  the  carriage  of  passenger  traffic  upon  the  railway  owned  or  operated 
hil  the  applicant  company  or  any  portion  thereof. 

File  No.  463. 

Tuesday,  the  15th  day  of  June,  A.D.  1920. 

Hon.  F.  B.  Carvel,  K.C,  Chief  Commissioner. 

Hon.  W.,B.  Naxtel,  T\.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

T'pon  the  report  and  recommendation  of  the  C'hief  Traffic  Officer  of  the  Board — 
It  is  ordered: 

1.  That  the  applicant  company's  said  By-law  No.  39i,  passed  Miay  21,  19i20,  on  file 
with  the  Board  under  file  No.  4G3,  be,  and.  it  is  hereby,  aipproved. 

2.  That  the  orders  of  the  Board  Nos.  13449  and  21718,  d'atod  respectively  April 
18,  1911,  and  Aj^ril  30,  1014,  made  herein,  be,  and  they  are  hereby,  rescinded. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  29750. 

In  the  matter  of  the  applleation  of  the  Canadian  Pacific  Railway  Company,  herein- 
after called  the  ''applicant  company/'  under  section  167  of  the  Railway  Act, 
1910,  for  approval  of  route  map  showing  a  revision  of  the  gem  ral  location  of 
a  portion  of  its  Cutl-nife  to  WJiitford  Lake  branch  from  a  point  in  section  35, 
township  44,  range  25,  west  3rd  meridian,  at  mileage  24,  to  a  pbint  in  section 
11,  township  56,  range  15,  west  4th  meridian,  at  mileage  180-5. 

File  No.  10758.9. 

Tuesday,  the  l'5th  day  of  June,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  S.  Goodeve,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  June 
7,  1919,  and  March  17,  1920,  in  the  presence  of  counsel  for  and  representatives  of 
the  applicant  company  and  the  Canadian  National  Railways,  and  what  was  alleged, — 

It  is  ordered:  That  the  Chief  Commissioner  be  authorized  to  approve  the  route 
map  showing  a  revision  of  the  general  location  of  the  applicant  company's  Cutknife 
to  Whitford  Lake  branch  from  a  point  in  section  35,  township  44,  range  25,  west 
3rd  merMian,  at  mileage  24,  to  a  point  in  section  11,  township  56,  range  15,  west  4th 
meridian,  at  mileage  180-5 — on  file  with  the  Board  under  file  No.  10758.9;  and  that 
any  rights  which  may  be  possessed  by  the  Canadian  National  Railways  by  virtue  of 
the  provisions  of  chapter  79,  9  and  10  George  V,  section  2,  sub-clause  {g),  or  the 
Railway  Act,  1919,  be  reserved  to  them. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  29759. 

In  the  matter  of  the  application  of  residents  of  Northfield,  Ontario,  and  vicinity,  for 
an  Order  directing  the  Ottawa  and  New  York  Railway  Company  (New  York 
Central  Railroad  Company),  to  erect  a  station  at  Northfield. 

File  No.  30108. 

Wednesday,  the  16th  day  of  June,  A.D.  1920. 

Hon.  F.  B.  Carvel,  K.C,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

Upon  reading  wha«t  is  filed  in  support  of  the  application  and  on  behalf  of  the  rail- 
way company ;  and  upon  the  report  and  recommendation  of  an  Inspector  of  the  Board, 
concurred  in  by  its  Chief  Operating  Officer — 

It  is  ordered:  That  the  Ottawa  and  Ncav  York  Railway  Company  be,  and  it  is 
hereby,  directed  to  erect  a  suitable  station  at  Northfield,  in  the  province  of  Ontario, 
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including  a  waiting-room  and  freig'ht  s'lied  comibined;  and  that  a  caretaker  be  appointed 
to  see  tliat  the  station  is  kept  clean,  heated,  ventilated,  and  lighted  when  necessary, 
for  the  a»ceommod.ation  of  passeng'ers  on  the  arrival  and  departure  of  trains,  and  to 
care  for  L.C.L.  freight  and  express  shipments ;  the  said  station  to  be  erected  by  the 
15th  day  of  September,  1920,  and  the  caretaker  to  be  appointed  by  the  1st  day  of  July, 
VJ-20. 

F.  B.  OARVELL, 

Chief  Commissioner. 


ORDER  ]N^o.  20783. 

In  the  matter  of  the  application  of  the  Central  Vermont  Railway  Company,  under 
Section  323  of  the  Railway  Act,  1919,  for  approval  of  a,  hy-law  authorizing  any 
officer  of  the  company  having  tlic  title  of  Vice-President,  General  Freight  and 
Passenger  Agent,  General  Freight  Agent,  or  Assistant  General  Freight  Agent 
from  time  to  time  to  prepare,  issue,  and  file  tariffs  of  the  tolls  to  he  charged  for 
the  carriage  of  freight  on  the  railway  operated  hy  the  company,  or  on  any  por- 
tion tJiereof: 

File  N'o.  1036. 

Thursday,  the  17th  day  of  June,  A.D.  1920. 

Hon.  F.  B.  Cakvell,  K.C.,  Cliief  Commissioner. 

Hon.  W.  B.  Kantel,  K.C,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.O.,  Commissioner. 

T'pon  the  report  and  recommend'ation  of  the  Chief  Traffic  Officer  of  the  Board — 

It  is  ordered:  That  the  said  by-law  be,  and  it  is  hereby,  approved,  and  that  the 
order  of  the  Board  Xo.  27451,  dated  July  19,  1918,  be,  and  it  is  hereby,  rescinded. 

F.  B.  CARVEBL, 

Chief  Commissioner. 


ORDER  No.  29784. 

In  the  matter  of  the  application  of  the  Marconi  Wireless  Telegraph  Company  of 
Canada,  Limited,  under  section  323  of  the  Railway  Act,  1919,  for  approval  of 
hy-law  passed  December  19,  1919,  autlLorizing  A.  II.  Morse,  Managing  Director 
of  tJie  company  to  prepare  and  issue  tariffs  of  tolls: 

File  No.  10041-13. 

Tjiursday,  the  17th  day  of  June,  A.D.  1920. 

I  Ton.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

Fj^on  the  r('])ort  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board — 

It  is  ordered:  Tliat  the  said  by-law  be,  and  it  is  hereby,  approved;  a.nd  that  the 
order  of  the  Board  Xo.  17943,  dated  X()\'omber  9,  1912,  made  herein,  be  and  it  is  hereby, 
rescinded. 

F.  B.  CARVELL, 

Chief  Commissioner. 


In  the  matter  of  the  application  of  residents  of  the  hamlet  of  Valparaiso,  Saskat- 
chewan, and  vicinity,  for  an  order  directing  the  Canadian  National  Railways 
(Prince  Albert  Branch)  to  construct  a  station  and  appoint  an  agent  at  Val- 
paraiso. 

File  No.  10268. 

Friday,  the  18tli  day  of  June,  A.D.  1920. 

Hioii.  F.  B.  Carvel,  K.C,  Cliief  Commissioner. 
A,  C.  BoYCE,  K.O.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the  rail- 
wc»y  company ;  and  upon  tlie  report  and  recommendation  of  the  Cliief  Operating  Officer 
of  the  Board — 

It  is  ordered:  That  the  Canadian  National  Railways  be,  and  they  are  hereby, 
directed  to  maimtain  a  station  agent  at  Valparaiso,  in  the  province  of  Saskatchewan, 
such  agent  to  be  appointed  on  or  before  the  15th  day  of  July,  1920;  and  to  erect  a 
suitaible  station  at  the  poinit  in  question,  detail  plans  of  which  are  to  be  filed  for  the 
approval  of  the  Board;  the  said  station  to  be  completed  on-or  before,  but  not  later  than 
the  1st  day  of  November,  1920. 

A.  C.  BOYCE, 

Commissioner. 


ORDER  No.  29.788. 

In  the  matter  of  the  application  of  the  Michigan  Central  Railroad  Company,  under 
section  323  of  the  Railway  Act,  1919,  for  approval  of  hy-law  dated  June  IJf, 
1920,  authorizing  either  Carl  Howe,  Traffic  Manager,  or  A.  Johnson,  Chief  of 
Traffic  Bureau,  in  respect  of  both  passenger  and  freight  traffic;  L.  IF,  Land- 
man, Passenger  Traffic  Manager,  or  C.  C.  Clark,  General  Passenger  Agent,  in 
respect  of  passenger  traffic;  and  0.  R.  Bromley,  General  Freight  Agent,  in 
T^espect  of  freight  traffic, — from  time  to  time  to  prepare  and  issue  tariffs  of  the 
tolls  to  be  charged  in  respect  of  the  company's  railway. 

Case  No.  3276. 

Tuesday,  the  22nd  day  of  June,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traflnc  Officer  of  the  Board, — 

It  is  ordered:  That  the  said  by-law  be,  and  it  is  hereby,  approved;  and  that 
Order  No.  16L83,  dated  March  28,  1912,  and  Order  No.  26612,  dated  October  5,  1917, 
be  rescinded. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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OKDEE,  JSTo.  29807. 

In  the  matter  of  the  Order  of  the  Board  No.  21296,  dated  June  8,  1918,  directing  th4 
Canadian  Northern  Ixailway  Company  to  stop  its  train  No.  11  on  flag  at  Camden 
East  for  passengers  destined  to  points  heyond  Trenton,  Ontario. 

File  No.  27633 -4. 

Thursday,  the  2 1th  clay  of  June,  A.D.  19'20. 

Hon.  F.  B.  Carvell,  K.O.,  Chief  Commissioner. 


A.  C.  BoYCE,  K.C.,  Com 


missioner. 


Upon  readings  what  is  filed  on  behalf  of  the  Oanadian  Northern  Ejadlway  Company, 
and  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Boa»rd — 

It  is  ordered:  That  the  said  Order  No.  272,96,  dated  June  8,  1918,  be,  and  it  is 
hereby,  suspended  pending  further  order  of  the  Board. 

F.  B.  OMRVELL, 

Chief  Commissioner. 


OEDEK  No.  29797. 

In  the  matter  of  the  appVcation  of  the  Great  Northewestern  Telegraph  Company,  the 
Canadian  Pacific  Railway  Company,  the  Grand  Trunk  Pacific  Telegraph  Com- 
pany, and  the  Western  Union  Telegraph  Company,  on  behalf  of  all  telegraph 
companies  operating  in  Canada,  for  antliority  to  increase  their  tariffs  of  tolls  hy 
about  25  per  cent,  notwitlistanding  the  provisions  of  any  legislation  heretofore 
passed  or  of  any  rate-limiting  agreement  heretofore  made; 

And  in  the  matter  of  the  General  Order  of  the  Board  No.  297,  dated  May  21,  1920: 

File  No.  10041 -88. 

Friday,  the  25th  day  of  June,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

Whereas  the  Western  Union  Telegraph  Company  has  now  filed  for  the  considera- 
tion of  the  Board  the  tentative  schedule  permitted  for  that  purpose  by  the  said  General 
Order  No.  297,  dated  May  21,  1920,  and  this  tariff  having  been  checked  and  scaled  by 
the  Board's  Traffic  Department,  as  provided  for  in  section  8-1  (6)  of  the  judgment  of 
the  Board,  dated  May  G,  19-20— 

It  is  ordered:  That  the  Western  Union  Telegraph  Company's  Tariff  C.R.C.  No. 
8,  to  become  effective  June  2-8,  1920,  be,  and  the  same  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  the  Corporation  of  the  City  of  Toronto  for  an  Order  directing  the 
Gmnd  Trunk  Railway  Company  to  forthwith  construct  across  its  tracks  at  Main 
Street,  in  the  City  of  Toronto,  a  bridge  with  approaches  thereto  properly  paved, 
sufficient  for  the  protection,  safety,  and  convenience  of  the  public. 

File  No.  24822. 

JUDGMENT. 

The  Chief  Commissioner: — 

This  case  arises  from  an  application  of  the  city  of  Toronto  for  the  reconstruction 
on  a  larger  scale  of  a  bridge  or  viaduct  over  the  Grand  Trunk  Railway  tracks  on  what 
is  now  called  Main  street,  in  the  city  of  Toronto,  but  which,  w^hen  constructed,  was  a 
portion  of  the  township  of  York. 

The  case  was  heard  at  Toronto  on  the  15th  December,  1914,  and  again  on  the  30th 
of  December  last. 

By  an  agreement,  dated  the  25th  day  of  June,  A.D.  1884,  between  the  corporation 
of  the  township  of  York  and  the  Grand  Trunk  Railway  Company  of  Canada,  the  town- 
ship agreed  to  close  up  what  was  called  a  portion  of  the  Dawes  Road  and  hand  a  deed 
thereof  over  to  the  railway  company  and  the  railway  company  was  to  construct  a  new 
road  including  the  bridge  and  covenanted  as  follow^s : — 

"  That  they  will  build  and  maintain  an  overhead  bridge  for  the  public  use 
at  the  ix)int,  also  shown  on  the  said  plan  and  profile  the  length  and  width  of  the 
bridge,  the  grades  of  the  approaches  and  their  width  and  the  protection  to  be 
made  shall  be  such  as  is  also  mentioned  in  said  specification  and  profile  annexed 
hereto  and  signed  as  aforesaid. 

"  That  the  road  shall  be  made  as  provided  in  said  specification,  plan  and 
profile. 

"  That  the  company  will  keep  the  roadway  except  at  the  bridge  in  repair 
for  a  period  of  four  years  from  the  date  hereof,  the  bridge,  its  embankment, 
approaches  and  guards  they  will  always  maintain  and  keep  in  good  order 
and  repair — that  is — so  long  as  the  new  road  is  used  as  a  public  highway." 

The  old  road  was  closed  up  and  the  new  road  and  bridge  constructed,  and,  so  far 
as  the  evidence  shows,  constructed  entirely  in  accordance  with  the  plans  and  specifi- 
cations therein  referred  to. 

What  was  then  a  country  village  has  now  grown  and  developed  to  be  a  portion  of 
the  city  of  Toronto,  closely  built,  with  paved  streets  and  all  modern  improvements 
such  as  would  be  found  in  a  city  of  its  importance.    It  is  admitted  that  the  bridge 

558^1  245 


246 


is  physically  in  sufficient  condition  to  carry  any  loads  or  traffic  which  the  public  wish 
to  take  over  it,  but  it  is  alleged  on  behalf  of  the  city  that,  on  account  of  the  great 
increase  in  traffic,  it  has  not  the  capacity  to  properly  take  care  of  the  traffic  passing 
over  it  from  time  to  time. 

In  the  month  of  October  last,  I  personally  visited  the  locus  and,  a  few  weeks  ago^ 
had  it  personally  inspected  by  the  Chief  Engineer  of  this  Board,  and,  from  my  per- 
sonal observation,  as  well  as  the  report  of  the  Chief  Engineer,  I  am  satisfied  that  all 
the  statements  set  forth  in  the  application  and  in  support  thereof  are  practically 
correct  as  above  stated.  I,  therefore,  find  that  the  bridge,  while  physically  solid  and 
capable  of  carrying  whatever  traffic  may  be  offered,  on  account  of  being  only  25  feet 
wide,  5  feet  of  which  is  taken  up  with  a  sidewalk,  has  not  the  necessary  capacity  to 
take  care  of  the  traffic  offering. 

This  case  raises  many  of  the  questions  dealt  with  in  the  case  of  the  King  Street 
crossing  at  Hamilton  (file  No.  24499),  which  was  decided  by  this  Board  a  few  months 
ago,  although  it  differs  in  the  very  important  fact  that  the  bridge  under  discussion  is 
physically  capable  of  carrying  the  traffic  without  danger  of  a  breakdown,  whereas,  in 
the  case  of  the  King  Street  bridge  at  Hamilton,  it  was  admitted  by  all  parties  that  the 
bridge,  under  present  conditions,  was  not  physically  capable  of  carrying  the  loads  pass- 
ing over  it. 

Then  again,  according  to  the  agreement,  the  company  covanented  that  they  would 
build  and  maintain  an  overhead  bridge  according  to  certain  specifications  and  profiles 
annexed  thereto,  and,  according  to  the  decision  of  the  House  of  Lords  in  the  case  of 
the  Sharpness  New  Docks,  etc.,  v.  the  Attorney-General  et  al.,  A.C.  1915,  page  654, 
no  further  burden  would  be  cast  upon  the  railway  company  because  it  is  admitted  that 
they  have  maintained  and  kept  in  repair  the  bridge,  etc. 

However,  for  the  reasons  set  forth  in  the  judgment  on  the  King  Street  case,  I 
do  not  feel  this  Board  should  be  bound  by  the  decision  of  the  House  of  Lords  in  the 
case  just  referred  to,  and  can  only  reiterate  the  principle  which  I  enunciated  in  the 
King  Street  case  as  follows : — 

"  In  my  judgment,  as  a  general  principle,  when  a  railway  company  exca- 
vates and  cuts  away  a  portion  of  a  highway,  they  should  be  compelled  to  replace 
that  highway  by  a  substructure  capable  of  carrying  everything  which  the  earth 
itself  as  it  then  existed  would  carry,  but  I  do  not  think  they  should  be  held 
responsible  for  placing  a  covering  or  surfacing  on  the  substructure  thus  pro- 
vided of  any  different  construction  .or  durability  than  that  which  they  found 
when  the  road  was  severed,  and,  having  provided  such  a  structure  with  such  a 
covering,  I  then  think  the  burden  should  be  on  the  municipality  to  pave  or  cover 
it  with  any  material  which,  in  their  judgment,  might  be  necessary  to  take  care 
of  the  traffic  in  that  particular  locality.  No  person  with  any  knowledge  of  con- 
ditions in  the  city  of  Hamilton  to-day  can  deny  that  a  bridge  of  the  size, 
structure,  and  dimensions  of  the  present  bridge  would  not  be  sufficient  to  carry 
the  traffic  of  that  city  to-day,  and,  as  the  railway  company  was  allowed  to  take 
away  from  them  their  street,  I  think  it  should  be  replaced  by  another  measuring 
up  to  the  standard  which  I  have  just,  described." 

According  to  the  report  made  by  the  Chief  Engineer,  the  width  of  the  street  on 
either  side  is  46  feet  with  10  foot  sidewalks  in  addition  thereto.  I,  therefore,  think 
the  bridge  should  be  built  46  feejt  in  width  with  sidewalks  10  feet  wide  on  either  side 
attached  to  the  main  bridge,  and  that  the  Grand  Trunk  Eailway  Company  should 
construr-t  the  bridge  and  sidewalks  and  also,  according  to  their  contract,  the  approaches 
to  the  bridge  at  either  end;  the  approaches  to  be  made  of  earth  or  gravel  up  to  the 
standard  of  the  road  in  1884;  the  bridge  to  be  decked  with  cement  upon  which  can 
be  placed  any  surfacing  which  the  city  decides  to  use,  but  the  surfacing  of  both 
bridge  and  approaches  and  any  necessary  curbing  to  be  paid  for  by  the  city  as  if  the 
bridge  had  never  been  built,  they  would  have  been  compelled  to  defray  this  expense  as 
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a  portion  of  street  construction.  The  plans  to  be  approved  by  the  Chief  Engineer  of 
this  Board,  and,  should  the  city  wish  to  make  the  bridge  wider  than  herein  stated,  it 
shall  have  the  right  to  do  so,  but  the  total  expense  of  such  additional  width  shall  be 
borne  by  the  city. 

June  IT,  1920. 

The  Assistant  Chief  Commissioner,  the  Deputy  Chief  Commissioner  and  Com- 
missioner Boyce  concurred. 


Application  for  a  ruling  of  the  Board  in  matter  of  proper  clftssification  of  snow  melters 
in  connection  with  the  claims  of  the  F  re  eland  Steel  Tank  Comi^any,  Winnipeg, 
Man.,  against  the  Canadian  Pacific  Railway  for  freight  overcharges. 

File  .19367.105. 

JUDGMENT. 

McLeax,  Assistant  Chief  Commissioner: — 

This  matter  has  been  conducted  by  correspondence.  After  some  preliminary 
correspondence,  the  applicant  was  advised  that  the. matter  would  be  set  down  for  hear- 
ing at  Winnipeg.  He,  how^ever  informed  the  Board  that  he  did  not  see  the  need  to 
have  it  set  down  for  hearing;  and  he  further  stated  that  if  his  complaint  could  not  be 
settled  by  correspondence,  he  wished  the  Board  to  withdraw  the  complaint  as  he  had 
no  further  data  to  submit.    Thereafter  the  matter  was  taken  off  the  list. 

On  consideration  of  the  material  before  the  Board,  it  appears  that  what  the 
applicant  is  interested  in  is  the  classification,  not  for  the  future  but  as  to  past  trans- 
actions. His  contention  is,  in  substance,  that  the  articles  should,  by  analogy,  have 
been  classed  with  a  second-class  rating  and  that  claims  arising  in  1918  should  have 
been  settled  on  the  basis  of  second-class. 

The  railway,  in  dealing  with  the  matter  from  the  standpoint  of  commodities 
which  it  regards  as  analogous,  assessed  freight  charges  on  the  basis  of  one  and  one- 
half  times  first-class. 

The  submissions  made  have  been  carefully  considered  by  the  Board's  Traffic 
Department,  which  reports  that  it  considers  the  rating  proposed  by  the  railways  on 
these  articles,  which  hitherto  have  not  been  specifically  classified,  namely,  one  and 
one-half  times  first-class,  L.C.L.  is  reasonable,  having  regard  to  the  classification  of 
other  articles  most  nearly  analogous  as  to  bulk,  weight  and  structure. 

Since  the  date  of  the  application,  the  railways  have  proposed  a  specific  rating  of 
one  and  one-half  times  first-class  for  the  commodities  in  question,  which  it  is  proposed 
to  incorporate  in  a  supplement  to  the  Classification. 

Xo  further  action  in  the  matter  is  necessary. 

June  30,  1920. 

Commissioners  Goodeve,  Boyce  and  Eutherford  concurred. 
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Complaint  of  the  Canada,  Park  and  Central  Busin-ess  Colleges,  Hamiltan,  Ontario, 
against  pj^oposed  increase  ly  the  Hamilton  Radial  Electric  and  the  Brantford 
and  Hamilton  Electric  Railway  Companies  in  fares  for  students  attending 
business  colleges  in  Hamilton,  Ontario. 

File  19419.4. 

Heard  at  Hamilton,  Ont.,  October  29,  1919. 

JUDGMENT. 

Commissioner  Boyce  : 

The  complaint  was  originally  from  the  Canada  Business  College  of  Hamilton, 
latterly  supported  by  the  Park  and  Central  Business  Colleges  of  Hamilton,  that  as 
regards  students'  or  scholars'  commutation  tickets  on  the  Hamilton  Kadial  Electric 
Railway,  and  the  Brantford  and  Hamilton  Railway  (subject  to  this  Board^s  jurisdic- 
tion) the  railways'  were  improperly  restricting  the  use  of  such  tickets  to  students 
attending  the  public  and  high  schools  in  the  city  of  Hamilton,  and',  as  a  consequence, 
were  discriminating  against  such  students  resident  in  the  suburbs  or  places  on  tlie  rail- 
ways outside  of  Hamilton,  as  were  habitually  attending  business  colleges  and  other 
institutions  of  learning,  training  or  instruction  in  Hamilton.  In  other  words,  that  the 
railways  interpreted  the  term  "  student "  in  the  issue  of  these  tickets,  only  to  those 
students  of  the  class  mentioned,  excluding  from  their  benefit,  students  generally.  The 
Board  is  asked  to  exercise  its  jurisdiction  to  relieve  against  the  alleged  discrimination. 

The  railways  concerned  contend  that  they  are  not  bound  to  extend  the  privileges 
of  these  tickets  to  any  except  students  attending  public  and  high  schools;  that  the 
business  colleges,  being  purely  business  enterprises  and  operated'  for  private  gain,  do 
not  come  within  the  railways'  interpretation  of  "  schools  "  and  their  students  are  not, 
therefore,  entitled  to  the  benefit  of  the  rates  referred  to.  The  Hamilton  Radial,  on 
September  26,  1919,  filed  their  Supplement  No.  1  to  C.R.C.  No.  7  (effective  September 
29,  1919),  showing  special  reduced  rates  for  public  and)  high  school  students,  as 
follows : — 

In  either  Direction. 


From 

To 

Miles. 

No.  Trips. 

Price. 

Limit. 

Kenil  worth  

3-  95 
510 
8-49 

10-65 
12-51 
16-73 
21-22 

4-  49 
10-57 

46 
46 
46 
46 
46 
46 
46 
46 
46 

$1  85 
1  85 
1  85 

1  85 

2  25 

3  00 
3  00 
1  85 
1  85 

1  month 

1  " 
1 

Ghents  

Canal  ^  ^.  

Burlington  

Pine  Cove  

Bronte  

Oakville  

Oakville  

Bronte  

Note. — School  tickets  are  issued  only  on  presentation  of  certificate  from  principal,  stating  that  student 
is  attending  school,  and  are  good  only  on  cars  arriving  at  school  district  at  9  a.m.  and  returning  on  4  p.m. 
and  5  p.m.  cars.   Not  good  on  Saturdays,  Sundays,  or  public  holidays. 


Prior  to  this  tariff  being  filed,  the  railways  extended  their  students'  rates  to 
students  generally,  including  students  attending  business  colleges.  The  new  tariff 
imposes  a  very  substantial  increase  of  rate  over  former  rate  enjoyed  by  students 
attending  business  colleges,  and  all  other  students  except  those  classed  in  the  tariff; 
the  difference  to  the  students  unfavourably  classed  varying  from  11  to  360  per  cent 
increase  as  shown  by  the  statement  filed*  by  Mr.  Kerr  on  behalf  of  complainants  at 
the  hearing. 
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I  am  unable  to  find  in  anything  urged  at  the  hearing,  by  the  railways,  any  justi- 
fication for  the  distinction  between  "  students  "  sought  to  be  imposed  by  the  tariff. 
"Students  are  to  be  regarded  as  a  clas%  and,  as  a  class,  they  ought  to  be  dealt  with  as 
regards  rail  fares.  For  the  railway  to  say  that  privileges  shall  be  extended  to  certain 
members  of  that  class  and  denied  to  all  others  falling  within  the  definition  is,  in  my 
opinion,  unfair  treatment,  amounting  to  unjust  discrimination. 

Any  commutation  students'  rates  ought  to  be  made  applicable  to  all  students. 
There  ought  to  be  no  more  difficulty  for  the  railways  concerned  to  interpret  the  mean- 
ing of  the  word  "  student,"  so  as  to  apply  the  rates  in  a  comprehensive  manner  than  for 
other  railways  who  issue  commutation  rates  to  students. 

I  do  not  think  that  the  supplement  filed  ought  to  be  permitted  to  remain  in  force. 
It  is  unsatisfactory  and  discriminatory  in  its  application  and  works  injustice.  The 
complaints  against  it  are,  I  think,  well  founded. 

By  section  345,  subsection  2,  of  the  Railway  Act,  the  Board  is  empowered  to 
require  the  railways  subject  to  its  jurisdiction,  whenever  it  sees  fit,  to  grant  and  issue 
commutation  tickets  at  such  rates  and  on  such  terms  as  the  Board  may  order. 

This  is  not  a  case  where  the  Board  is  asked  to  create  a  new  commutation  area. 
Were  it  so,  different  considerations  would  govern  the  exercise  of  the  statutory  discre- 
tion vested  in  the  Board  by  the  section  cited.  The  railways  have  established  the  system 
and  area;  they  applied  it  first  generally  to  all  students,  the  students  attending  the 
business  colleges  of  complainants  participating  in  the  privilege  as  members  of  that 
class.  The  railways  then,  by  the  supplement  complained  of,  sought  to  restrict  that 
class,  and  continue  the  privilege  of  cheap  rates  to  one  section  of  it,  and  deny  it  to  the 
others,  and  it  is  to  remedy  and  equalize  that  condition  of  things  that  the  Board's  juris- 
diction is  appealed  to. 

By  the  Board's  Order  (Xo.  29512  of  April  1,  1920)  in  the  Commutation  Rate  Case, 
the  tariff  there  settled  by  the  Board  for  scholars'  (or  stud'ents')  commutation  passen- 
ger traffic  was  as  follows : — 

"  (h)  Forty-trip  tickets  (scholars'  tickets)  good  for  30  days  on  the  basis 
of  4:1  mills  per  mile  of  travel,  subject  to  a  minimum  charge  per  ride  of  7^  cents. 


The  commutation  tarifts  filed,  pursuant  to  this  order,  restrict  the  age  of  the 
scholar  to  eighteen  years  and  under. 

I  think  it  would  be  a  satisfacory  adjustment  of  this  complaint  to  direct  the  rail- 
ways to  substitute  for  the  tariff  now  in  force,  a  tariff  of  students'  (or  scholars')  com- 
mutation rates  on  the  basis  of  the  Board's  order  above  quoted,  and  applicable,  as  in 
the  case  of  the  tariffs  filed  by  railways  pursuant  to  the  Board's  order,  within  the  age 
limit,  to  all  persons  falling  within  the  designation  of  students  or  scholars.  These  rates 
should  be  made  effective  September  1  next.    Order  will  go  accordingly. 

Ottawa,  July  3,  1920. 

The  Chief  Commissioner  and  the  Assistant  Chief  Commissioner  concurred. 
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ORDER  No.  29778. 

In  the  matter  of  the  application  of  the  Canadian  Northern  Saskatchewan  Railway 
Company,  hereinafter  .called  the  ^'applicant  company/'  for  an  order  apportion- 
ing the  cost  of  installing  a  transfer  trach  hettveen  its  railway  and  the  Canadian 
Pacific  Railway  in  the  northwest  quarter  of  section  36  and  the  northeast  quarter 
of  section  35,  township  25,  range  Jf,  west  2nd  meridian,  at  Yorhton,  in  the  pro- 
vince of  Saskatchewan,  as  authorized  under  the  Order  of  the  Board  No.  257 2Jf, 
dated  December  15,  1916. 

File  No.  671'3.127. 

Thursday,  the  l7th  day  of  June,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 

It  is  ordered:  That  the  cost  of  installing  and  maintaining  the  said  transfer  track 
between  the  applicant  company's  railway  and  the  Canadian  Pacific  Railway  in  the 
northwest  quarter  of  section  36  and  the  northeast  quarter  of  section  36,  township  25, 
range  4,  west  2nd  meridian,  at  Yorkton,  in  the  province  of  Saskatchewan,  authorized 
under  the  said  Order  No.  25724,  dated  December  15,  1916,  be,  and  it  is  hereby,  appor- 
tioned as  follows,  namely,  twenty-five  per  cent  to  be  paid  by  the  Canadian  Pacific  Rail- 
way Company  and  seventy-five  per  cent  by  the  applicant  company. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  29808. 

In  the  matter  of  the  consideration  of  the  question  of  the  protection  to  he  provided 
at  the  crossings  of  \yilliam  and  Maitland  streets  hy  the  Grand  Trunh  Railway 
in  the  city  of  London,  province  of  Ontario. 

File  Nos.  9437.923  and  9437.1195. 

Tuesday,  the  22nd  day  of  June,  A.D.  1920. 

Hon.  F.  B.  Carvelt,,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  A.ssistant  Chief  Commissioner. 

V\)on  the  report  and  recommesndation  of  an  inspector  of  the  Board,  and  reading 
what  is  filed  on  behalf  of  the  CJrand  Trunk  Railway  Company  and  the  city  of  London, 
the  parties  consenting, — 

It  is  ord-^red:  That  in  addition  to  the  protection  provided  at  the  said  crossings 
of  William  and  Maitland  streets  by  the  Grand  Trunk  Railway  in  the  city  of  London, 
province  of  Ontario,  under  the  Order  of  the  Board  No.  27768,  dated  October  9,  1918, 
watchmen  be  maintained  at  the  said  crossings  between  the  hours  of  7  p.m.  and  7  a.m., 
daily,  whose  wages  shall  be  borne  and  paid  sixty  per  cent  by  the  railway  company 
and  forty  per  cent  by  the  city  of  London. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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ORDER  No.  29804. 

In  the  matter  of  the  Order  of  the  Board  No.  28166,  dated  March  11,  1919,  directing 
the  Canadian  National  Railways  to  extend  the  arrangement  then  existing  to 
accommodate  passengers  from  points  west  of  Trenton  and  points  east  of  Syden- 
ham on  trains  Nos.  5  and  6  hy  stopping  the  said  trains  on  flag  signal  at  New- 
hurgh  for  passengers  for  and  from  Yarlccr  and  points  east  and  for  and  from- 
Napanee  and  points  west. 

File  No.  27633.3. 

Thursday,  the  24th  day  of  June,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

Upon  reading  what  is  filed  on  behalf  of  the  Canadian  National  Railways,  and 
tlie  report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, — 

It  is  ordered:  That  the  saM  Order  No.  28166,  dated  March  17,  1919,  be,  and  it 
is  hereby,  suspended  until  further  order  of  the  Board. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  29805. 

In  the  matter  of  the  Order  of  the  Board  No.  28858,  dated  October  6,  1919,  approving 
the  time-tahle  of  the  Canadian  National  Railways,  effective  Cctoher  5,  1919, 
providing  for  a  local  train  easthound,  due  at  Fallowfisld  at  11.33  a.m.  and 
westbound  at  5.21  p.m.;  and  providing  that  the  train  due  to  leave  Ottawa  at 
12.30  p.m.  daily,  except  Sunday,  stop  at  F'allowfield  on  flag  signal  for  passengers 
destined  to  points  west  of  Harrowsmith,  the  train  easthound,  due  to  leave 
Toronto  at  9.30  a.m.,  to  stop  at  Fallowfield  when  necessary  to  allow  passengers 
from  points  west  of  Harrowsmith  to  detrain. 

File  No.  28225. 

Thursday,  the  24th  day  of  June,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  C ommissioner. 
A.  C  BoYCE,  K.C,  Commissioner. 

Upon  reading  what  is  filed  on  behalf  of  the  Canadian  National  Railways,  and 
the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, — 

It  is  ordered:  That  the  said  Order  No.  28858,  dated  October  6,  1919,  be,  and  it 
is  hereby  suspended  until  further  order  of  the  Board. 


F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  29806. 

In  the  matter  of  the  application  of  the  Northern  Pacific  Railway  Company,  herein- 
after .called  the  "  applicant  company  "  for  approval  of  increases  in  its  Standard 
Tariff  of  Maximum  Parlour  Car  Tolls,  as  shown  in  its  8upplemient  No.  2  to 
Tariff  C.R.C.,  No.  S-6,  on  file  with  the  Board  under  file  No.  28S79. 

Thursday,  the  24th  day  of  June,  A.D.  1920. 

Hon.  F.  B,  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

The  tariff  of  the  applicant  company  showing  increases  in  its  maxim-um  parlour 
car  tolls  on  the  same  basis  as  those  approved  under  the  General  Order  of  the  Board 
No.  292,  dated  April  22,  1920,  approving  increased  Standard  Tariffs  of  Maximum 
Sleeping  and  Parlour  Car  Tolls  of  various  railway  companies,  having  been  filed  for 
the  approval  of  the  Board, — 

It  is  ordered:  That  the  applicant  company's  said  Supplement  No.  2  to  Tariff 
C.R.C.,  No.  S-6,  on  file  with  the  Board  under  file  No.  28379,  be,  and  it  is  hereby, 
approved;  the  said  tariff,  with  reference  to  this  order,  to  be  published  in  at  least  two 
consecutive  weekly  issues  of  the  Canada  Gazette,  and  to  be  made  effective  only  after 
such  publication. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  29813.  ' 

In  the  matter  of  the  application  of  the  Cumberland  Railway  and  Coal  Company,  here- 
inafter called  the  "  Applicant  Company  '",  under  Section  33Jf  of  the  Railway 
Act,  1919,  for  approval  of  its  Standard  Passenger  Tariff,  C.R.C.  No.  5,  on  file 
with  the  Board  under  file  No.  8098': 

Monday,  the  28th  day  of  June,  1920. 

S.  J.  McLean,  Assistant  Chief  Comm,issioner, 
A.  S.  GooDEVE^  Commissioner, 
A.  C.  BoYCE,  K.C.,  Commissioner. 

V\yox\  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board — 

It  is  ordered:  That  the  applicant  company's  Standard  Passenger  Tariff  C.R.C. 
No.  5,  on  file  with  the  Board  under  file  No.  8098,  be,  and  it  is  hereby,  approved;  the 
said  tariff,  with  reference  to  this  order,  to  be  published  in  at  least  two  consecutive 
weekly  issues  of  the  Canada  Gazette. 

S.  J.  MoLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  No.  29814. 

In  the  matter  of  the  application  of  the  Cumberland  Railimy  and  Coal  Company,  here- 
inafter called  the  "applicant  company",  under  section  331  of  the  Railway  Act, 
1919,  for  approval  of  its  Standard  Freight  Mileage  Tariff  C.R.C.  No.  10,  on  file 
with  the  Board  under  file  No.  8098: 

Monday,  the  28th  day  of  June,  1920. 

S.  J.  ^IcLeax,  Assistant  Chief  Commissioner, 
A.  S.  GooDEVEj  Commissioner, 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Uix»n  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board — 

It  is  ordered:  That  the  applicant  company's  Standard  Freight  Tariff  C.R.C.  No. 
10,  on  file  with  the  Board  under  the  said  file  No.  8098,  be,  and  it  is  hereby,  approved; 
the  said  tariff,  with  reference  to  this  order,  to  be  published  in  at  least  two  consecutive 
weekly  issues  of  the  Canada  Gazette. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


GENERAL  ORDER  No.  300. 

In  the  matter  of  the  consideration  of  a  special  form  of  contract  for  the  transportation 
of  live  stocl',  to  he  used  hy.the  railway  companies,  subject  to  the  jurisdiction  of 
the  'Board;  and  General  Order  No.  298,  dated  June  2,  1920,  approving  forms  of 
Live  Stock  contract  and  Special  Contract  with  Attendants  in  Charge  of  Stock, 
marked  Schedules  "  A  "  and  "  B  "  respectively. 

File  No.  28233. 

Wednesday,  the  30th  day  of  June,  A.D.  1920. 

Hon.  F.  B.  Carvell^  K.C.,  Chief  Commissioner, 
S.  J.  McLean,  Assistant  Chief  Commissioner, 
A.  S.  Goodeve,  C ommissioner, 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

It  is  ordered:  That  the  date  upon  which  the  said  forms  of  Live  Stock  Contract 
and  the  Special  Contract  with  Attendants  in  Charge  of  Stock,  marked  Schedules  "  A  " 
and  "  B "  respectively,  on  file  with  the  Board  under  file  No.  28233,  shall  become 
effective,  be  postponed  from  the  1st  day  of  July,  1920,  as  provided  for  in  the  said 
General  Order  No.  298,  dated  June  2,  1920,  to  the  15th  day  of  July,  1920. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  29823. 

In  the  matter  of  the  order  of  the  Bo^ard  No.  28616,  dated  August  16,  1919,  authorizing 
L'Air  Liquide  Society  to  use,  in  the  transportation  of  compressed  acetylene  gas, 
those  cylinders  which  it  now  has  in  Service  and  which  have  a  porosity  of  filling 
of  not  less  than  60  per  cent  nor  over  80  per  cent,  until  July  1,  1920;  and  the 
application  of  UAir  Liquide  Society  for  an  order  extending  the  time  limit  hy 
the  said  order  No.  28616. 

File  No.  1717.25. 

Friday,  the  2nd  day  of  July,  A.D.,  1920. 

S.  J".  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  reading  wliat  is  filed  in  support  of  the  application  and  on  behalf  of  the 
Bureau  of  Explosives,  and  the  report  and  recommendation  of  the  Chief  Traffic  Officer 
of  the  Board, — 

It  is  ordered:  That  the  time  within  ^vhich  L'Air  Liquide  Society  may  use  the 
said  cylinders  be,  and  it  is  hereby,  extended  until  the  1st  day  of  January,  1921. 

S.  J.  McLEAN, 

Assistant  Chief  C ommissipner. 


ORDER  No.  29824. 

1)1. the  matter  of  the  application  of  the  Board  of  Trade  of  Eedland,  Alberta,  for  an 
^  order  directing  the  Canadian  National  Bailways  to  aonstruct  a  station  at  Bed- 
land. 

Eile  No.  30199. 

Friday,  the  2nd  day  of  July,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

T^pon  the  report  and  recommendation  of  an  inspector  of  the  Board,  concurred  in 
by  its  Chief  Operating  Officer, — 

Tt  is  ordered:  That  the  Canadian  National  Railways  be,  and  they  are  hereby, 
directed  to  construct  a  third-class  station  building  at  Redland,  in  the  province  of 
Alberta;  the  work  to  be  completed  by  the  1st  day  of  September,  1921. 

2.  That,  in  the  meantime,  temporary  station  accommodation  be  afforded  by  the 
('anadian  National  Railways  by  a  box-car  body,  or  other  structure  of  like  dimensions, 
for  the  purpose  of  housing  L.C.L.  freight  and  providing  shelter  for  passengers;  the 
rtaid  temporary  structure  to  be  installed  and  completed  not  later  than  the  1st  day  of 
SeptemlK-r,  1920. 

s.  J.  McLean, 

Assistant  Chief  Commissioner.  ■ 
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Application  of  the  town  of  Laval-sur-le-Lac  that  the  location  of  the  Canadian  National 
Railways  station  at  Laval-sur-le-Lac  he  changed  so  that  the  two  stations  at 
each  end  of  the  town  he  hrought  to  one  point,  viz.,  where  the  puhlic  highwa/y 
leading  to  the  Golf  Cluh  crosses  the  said  Canadian  National  Railways  line. 

JUDGMENT. 

File  No.  28905. 

The  Chief  Commissioner: — 

This  matter  was  heard  by  the  Board  at  Montreal  on  the  24th  day  of  February 
last  past,  at  which  hearing  all  the  parties  interested  were  represented  either  i)ersonally 
or  by  counsel. 

The  substance  of  the  application  is  the  removal  of  St.  Dorothee  station  from  its 
present  location  to  a  point  about  one-half  a  mile  further  west,  or  at  mileage  16-2, 
whereas  the  present  station  is  situated  at  about  mileage  15-6.  It  would  seem  that 
the  present  station  was  established  by  the  Order  of  this  Board  No.  20592,  dated 
October  16,  1913,  approving  plan  No.  13468,  dated  September  15,  1913,  and  again  by 
Order  No.  21965,  dated  June  9,  1914,  approving  plan  No.  13732,  dated  May  5,  1914, 
«.Tid  this  after  a  personal  inspection  of  the  1o<jus  by  the  then  Chief  Ct»mmissioner  and 
other  officials  of  the  Board. 

A  public  road  leaves  the  road  along  the  Riviere  des  Prairies,  running  back  from 
the  river  at  the  present  location  of  the  station,  which  would  seem  to  be  from  that 
standpoint  the  proper  place  for  a  station.  As  I  gathered  from  the  evidence  a  golf 
club  has  been  established  at  the  proposed  location,  and  it  was  stated  that  a  public 
road  would  be  provided  from  the  main  highway  road  leading  to  the  back  country,  but 
no  evidence  was  furnished  that  such  a  road  exists.  There  was  always  the  feeling  at 
tJ:e  argument  that  possibly  subdivisions  might  have  played  some  part  in  the  con- 
troversy. However,  I  have  no  evidence  of  that  and  am,  therefore,  bound  to  treat 
the  whole  transaction  as  it  appears  from  the  evidence. 

Not  being  entirely  clear  in  my  own  mind  as  to  some  ix)ints,  I  obtained  from  our 
Inspector,  Mr.  Lalonde,  a  report  after  a  personal  investigation,  which  report  was 
dated  May  4  last,  and,  from  his  report  and  from  the  evidence  furnished  at  the  sitting 
in  Montreal,  I  feel  satisfied  we  would  not  be  justified  in  ordering  a  change.  The 
jiresent  station  is  about  equidistant  between  the  proposed  site  for  a  station  at  Isle 
Boiret  and  lies  Mere,  and,  as  it  is  at  the  junction  of  a  public  road,  in  my  judgment 
it  is  the  proper  location.  Should  the  business  at  the  golf  club  develop  sufficiently  to 
justify  a  stop,  I  have  no  doubt  the  railway  company  would  be  glad  to  do  whatever 
might  be  necessary  to  take  care  of  the  business. 
OiTAWA,  June  14,  1920. 

The  Deputy  Chief  Commissioner  and  Commissioner  Boyce  concurred. 
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Application  of  Victor  Flinh,  Luchy  Lake,  Saskatchewan,  for  a^ cattle  pa^s  under  the 
tracks  of  the  Canadian  National  Railways,  which  run  through  his  property  in 
the  northeast  quarter  of  section  32,  township  22,  range  9,  west  of  )the  third 
meridian. 

File  No.  28128.29. 

JUDGMENT. 

The  Ohief  Commissioner: — 

This  ease  was  heard  by  the  Board  at  Siasbatoon,  on  the  29th  day  of  Novembeir  last, 
and  is  an  application  by  Victor  Flink,  the  owner  of  the  northeast  quarter  of  section  32, 
township  22,  range  9,  west  of  the  third  meridian,  for  a  cattle  pass  under  the  Canadian 
2sational  Railway  where  it  crosses  his  land. 

At  the  hearing  I  was  very  much  impressed  with  the  arguments  put  forth  by  Mr. 
Flink  showing  the  necessity  for  this  cattle  pass,  but  he  admitted  that  he  had  signed 
the  ordinary  right  of  way  agreement  with  a  Mr.  Campbell,  the  right  of  way  agent  of 
the  company,  and  at  the  time  he  asked  Mr.  Campbell  to  give  him  a  cattle  pass  under 
the  road  at  a  certain  place  where  the  fill  was  to  be  about  ten  feet  high ;  but  Mr.  Camx>- 
bell  told  him  he  had  nothing  to  do  with  it  and  he  would  be  obliged  to  consult  the 
engineers.  According  to  the  evidence,  sometime  thereafter  he  did  consult  the  local 
engineer,  but  nothing  further  was  done,  and,  acting  on  the  signed  agreement,  the 
railway,  as  it  had  a  perfect  right  to  do,  proceeded  with  the  construction  of  the  road, 
and,  at  the  time  of  the  hearing,  this  particular  fill  was  only  partly  constructed,  the 
opening  being  about  45  feet  from  point  to  point  with  about  5  feet  filled  in  the  centre, 
and,  therefore,  if  it  was  considered  advisable  to  grant  the  request  of  the  applicant, 
very  little  loss  would  be  occasioned  by  reason  of  the  construction  as  it  stood  at  that 
time. 

The  applicant  stated  that  his  buildings  and  well  were  on  one  side  of  the  right 
of  way,  which  was  the  lesser  i)ortion  of  his  farm  as  severed  by  the  railway,  and  his 
pasture  land  was  on  the  other  or  larger  portion.  He  claimed  that  he  had  twenty-four 
head  of  cattle,  and  it  would  be  a  very  serious  inconvenience  if  he  were  compelled  to 
drive  them  over  the  right  of  way  for  water.  It  seems  that,  in  settling  the  compensa- 
tion at  $30  an  acre,  very  little  if  anything  was  said  about  the  damage  caused  by 
severance,  which,  after  all,  in  most  cases,  in  my  judgment,  is  much  more  serious  thaa. 
the  value  of  the  actual  land  taken.  However,  Mr.  Flink  signed  the  agreement  with 
the  full  knowledge  of  the  consequences  and  without  any  undue  influence,  conceal- 
ment, or  misrepresentation  on  the  part  of  any  of  the  officials  of  the  railway  company, 
and,  therefore,  in  law,  would  be  bound  by  his  action. 

The  question  then  arises,  should  this  Board,  as  a  matter  of  equity,  grant  to  the 
ap])licant  a  favour  such  as  an  undercrossing  or  cattle  pass,  which  he,  with  his  eyes 
open,  did  not  stipulate  for  when  he  agreed  to  sell  the  right  of  way  to  the  company. 
At  the  time  of  the  hearing,  I  was  very  much  impressed  with  the  equities  of  his  case 
and  was  somewhat  inclined  to  doubt  the  estimate  made  by  the  railway  company's 
engineers  that  it  would  cost  themt  about  $3,700  to  install  this  pass.  This  was  made 
up  of  the  cost  of  building  a  temix)rary  pile  bridge  30  feet  long  at  $1,000,  excavating 
the  present  fill,  $600,  and,  later  on,  after  the  pile  bridge  had  outlived  its  usefulness,  in 
probably  8  or  10  years,  the  construction  of  a  permanent  concrete  structure  at  $2,100, 
and,  if  piling  were  found  necessary,  $2,700,  making  a  total  of  at  least  $3,7O0,  out  of 
which  they  would  got  eight  or  ten  years  of  service  at  an  expenditure  of  $1,600. 

I  asked  Mr.  Temple  to  furnish  me  with  a  detailed  estimate  of  the  cost  of  this 
work,  in  order  that  I  might  have  it  checked  up  by  our  own  engineers,  which  he  did, 
and,  without  going  into  details,  the  statement  showed  that  a  4  feet  by  6  feet  6  inches 
permanent  concrete  cattle  pass,  wiithout  piles,  would  cost  $2,120,  and  with  piles, 
$2,763.  These  figures  were  later  checked  up  by  our  Chief  Engineer,  who  found  them 
practically  correct,  and,  therefore,  as  Mr.  Flink  has  no  legal  right  to  the  pass,  I  would 
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not  feel  justified  in  ordering  the  expenditure  of  that  amount  of  money  when  a  few 
dollars  would  install  an  18-nch  corrugated  iron  pipe,  which  they  contend  would  answer 
their  purposes  of  drainage  equally  as  well  as  the  cattle  pass. 

"Wliile  this  pass  would  be  a  great  advantage  to  Mr.  Flink,  yet  I  am  afraid,  if 
ordered,  a  very  dangerous  precedent  would  he  created,  because  on  thousands  of  farms 
in  Canada  could  be  found  fills  from  10  to  15  feet  in  height,  the  same  as  that  acrosi5 
Mr.  Flink's  farm,  in  which  a  cattle  pass  could  be  installed  which  would  be  of  as  great 
advantage  to  each  one  of  these  farmers  as  this  particular  one  would  be  to  Mr.  Flink, 
and,  if  it  were  granted  in  this  case,  I  fail  to  see  how  it  could  be  refused  to  every 
other  applicant.  If  I  could  find  in  the  case  any  evidence  that  Mr.  Flink  had  been 
deceived,  or  that  he  had  signed  the  agreement  of  sale  without  a  full  knowledge  of 
what  he  was  doing,  and  I  must  say  the  man  seemed  to  possess  more  than  ordinary 
intelligence,  I  would  go  a  long  way  towards  meeting  his  wishes,  but,  under  the  circum- 
sjfances  as  before  stated,  I  do  not  feel  justified  in  granting  the  request,  and,  therefore, 
tie  application  must  be  dismissed. 

Ottawa,  Ont.,  June  29,  1920. 

The  Assistant  Chief  Commissioner  and  Commissioner  Rutherford  concurred. 


ORDER  No.  29853. 

In  the  matter  of  the  application  of  Victor  FlinJc,  of  Luchy  LaTce,  Sashatchewan,  herein- 
after called  the  applicant'/  for  an  order  directing  the  Canadian,  Nati.anal 
Railways  to  provide  and  construct  a  cattle  pass  under  their  tracks  which  run 
through  his  property  in  the  northeast  quarter  of  section  32,  township  22,  range 
9,  west  3rd  meridian: 

File  No.  28128.29. 
Monday,  the  12th  day  of  July,  A.D.  1920. 
Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 
Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Saskatoon, 
November  29,  1919,  in  the  presence  of  counsel  for  the  Canadian  National  Railways, 
the  applicant  appearing  in  person,  and  what  was  alleged ;  and  upon  reading  the  written 
submissions  filed — 

It  is  ordered:  That  the  application  be,  and  it  is  hereby,  refused. 

F.  B.  CARVELL, 

Chief  Commissioner. 

ORDER  No.  29831. 

In  the  matter  of  the  applicaton  of  the  Canadian  JSforthern  Ontario  Railway  Company, 
hereinafter  called  "the  applicant  company,"  under  section  276  of  the  Railwa'f 
Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  the  connection  of  its 
railway  with  the  Grand  Trunh  Railway  at  mileage  80-8,  PemhroJce  Suh-division, 
a  distance  of  2^79  feet: 

File  No.  3561.131. 
Saturday,  the  3rd  day  of  July,  A.D.  1920. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  Goodeve,  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 
Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  concurred  in 
by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit — 
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It  w  ordered:  That  the  applicant  company  be,  and  it  is  hereby,  authorized  to 
open  for  the  carriage  of  traffic  its  line  of  connection  with  the  Grand  Trunk  Railway 
at  Pembroke,  in  the  province  of  Ontario,  mileage  80-8,  a  distance  of  2',8^9  feet. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


ORDER  No.  29835. 

Ifi,  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  the  "applicants^',  under  section  276,  subsection  1 ,.  of  the  Railway  Act, 
1919,  for  authority  to  carry  traffic  over  that  portion  of  the  line  of  railway  from 
Dunblane  to  Lucky  LaTce,  in  the  province  of  Saskatchewan^ : 

Eile  No.  28128.36. 
Monday,  the  5th  day  of  July,  A.D.  1920. 

S.  J.  McLean^  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE^  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  concurred  in 
by  its  Chief  Engineer — 

It  is  ordered:  That  the  applicants  be,  and  they  are  hereby,  authorized  to  carry 
traffic  over  that  portion  of  their  line  of  railway  from  Dunblane  to  Lucky  Lake,  in  the 
province  of  Saskatchewan,  a  distance  of  19-75  miles:  Provided  that  the  speed  of 
trains  operated'  over  such  line  shall  not  exceed  fifteen  miles  an  hour. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


ORDER  No.  29843. 

Tn  the  matter  of  the  application  of  the  Weistern  Union  Telegraph  Company,  herein- 
after called  the  "applicant  compam^y"  under  section  3^3  of  the  Railway  Act, 
1919,  for  approval  of  hy-law  passed  June  29,  1920,  authorizi/tig  J.  C.  Willever, 
Vice-President  of  the  applicant  company,  from  time  to  time  to  prepare  amd 
issue  tariffs  of  the  tolls  to  he  charged  in  respect  of  the  telegraph  lines  owned  or 
operated  hy  the  applicant  company  in  Canada: 

Eile  No.  30292. 
Friday,  the  9th  day  of  July,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDE\'E,  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

It  is  ordered:  That  the  said  by-law,  passed  June  29,  1920,  in  so  far  as  it  authorizes 
J.  C.  Willever,  Vice-President  of  the  applicant  company,  from  time  to  time  to  prepare 
.md  issue  tariffs  of  the  tolls  to  be  charged  in  respect  of  the  telegraph  lines  owned  or 
orerated  by  the  applicant  company  in  Canada,  on  file  with  the  Board  under  file  No. 
S0292,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


259 


ORDER  No.  29846. 

In  the  matter  of  the  application  of  the  Ottawa  arid  New  Yor^k  Railway  Company  for 
an  order  extending  the  time  within  which  it  was  required,  by  Order  No.  29759, 
dated  June  16th,  1920,  to  appoint  a  caretaker  at  Northfield,  Ontario: 

File  No.  30198. 

Saturday,  the  10th  day  of  July,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  reading  what  is  filed!  in  support  of  the  application,  and  the  report  and 
recommendation  of  the  Chief  Operating  Officer  of  the  Bo^rd — 

It  is  ordered:  That  the  time  within  whic'h  the  feaidi  caretaker  may  be  *  appointed 
be,  and  it  is  hereby,  extended  until  the  1st  day  of  September,  1920. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 
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Co'inplaiJit  of  the  Winnipeg  Beach  Community  Cluh,  against  the  excessive  increase  in 
fares  for  passengers  travelling  hetiveen  the  City  of  Winnipeg  and  the  summer 
resort  of  Winnipeg  Beacli  and  adjoining  Beaches. 

File  299S4.14 

Application  of  the  Matlock  Beach  Cluh,  Winnipeg ,  Man.,  for  an  Order  requiring  the 
Canadian  Pacifi.c  Railway  Company  to  grant  commutation  ticket  privileges  to 
Matlocl'  Beach. 

File  299S4.15 

JUDGMEXT. 

McLeax,  Assistant  Chief  Commissioxer  : 

Complaint  is  made  by  the  Winnipeg  Beaeli  Community  Club,  AVinnipeg,  alleging 
an  excessive  increase  in  fares  for  passengers  travelling  between  the  City  of  Winnipeg 
and  the  summer  resort  of  Winnipeg  Beach  and  adjoining  Beaches.  As  developed  at 
the  hearing,  the  matter  turned  on  the  question  of  the  alleged  excessive  i-ncrease  in 
commutation  rates. 

It  is  also  set  out  in  the  application  above  referred  to  that  the  conditions  consid- 
<-red  by  the  Board  of  Railway  Commissioners,  as  outlined  in  Order  No.  29'512,  dated 
April  1,  1920,  are  not  the  same  as  those  which  exist  in  connection  with  the  summer 
residents  at  Winnipeg  Beach,  and  that  a  special  tariff  should  be  put  into  effect  for 
the  summer  reside^its  of  Winnipeg  Beach  and  adjoining  Beaches. 

Application  was  also  launched  on  behalf  of  Matlock  Beach,  it  being  set  out  in 
the  application  that  Matlock  has  a  large  summer  population.  It  set  out  that  the 
Canadian  Pacific  Railway  Company  insisted  upon  campers  resident  at  Matlock 
Beach  purchasing  commutation  tickets  to  Winnipeg  Beach.  The  application  also 
-tates  that  Matlock  Beach  has  had  commutation  tic':et  privileges  ever  since  the 
Beach  was  opened  up  as  a  summer  colony;  and  the  applicants  claim  that  having  had 
such  privileges  for  over  12  years,  if  the  Matlock  rate  is  to  be  in  accord  with  that  fixed 
by  the  Board's  Order  Xo.  29512,  then  it  should  be  based  on  the  actual  Matlock  mile- 
age; in  other  words,  there  should  be  a  specific  commutation  rate  for  Matlock.  As 
indicated  below,  the  commutation  rate  which  has  applied  to  Matlock  has  been  the 
Winnipeg  Beach  rate. 

Winnipeg  Beach  is  49  miles  from  Winnipeg.  The  Beaches  mentioned  at  the 
searing  were  Winnipeg  Beach,  Matlock  Beach,  Whytewold,  Boundary  Park,  a-nd 
Sandy  Hook.    Gimli,  which  is  59  miles  from  Winnipeg,  was  also  referred  to.  Matlock 
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•tnJ  Whytewold  ore  intermediate  to  Winnipeg  Beach.  Boundary  Park  and  Sandy 
Hoo' :  are  beyond  Winnipeg'  Beach,  Sandy  Hook  being"  the  second  statio'n  beyond.  In 
addition,  Ponemah  and  Dnnnottar  were  mentioned.  Ponemah  is  intermediate  to 
Winnipeg  Beach.    Dnnnottar  is  not  shown  in  the  company's  time-table  or  folder. 

There  are  relatively  short  distances  intervening  between  the  points  mentio?ied. 

The  tariffs  have  been  checked  and  show  commutation  rates  between  Winnipeg 
and  Winnipeg  Beach  and  between  Winnipeg  and  Gimli.  The  tariffs  on  file  do  not 
j-how  commutation  rates  between  Winnipeg  and  the  other  points  mentioned.  Appar- 
ently the  traffic  has  been  handled,  so  far  as  commutation  traffic  is  concerned,  by  the 
pas<5enger  purchasing  tran.sportation  either  to  Winnipeg  Beach  or  Gimli  in  respect 
of  the  point  intermediate  to  either  of  the  commutation  destinations  aforesaid. 

The  figures  for  1919  pas-senger  business  as  between  Winnipeg  and  the  points 
concerned  show  the  following: — 

Excursion  tickets  $  97,872 

Week-end  tickets   9,634 

Commutation  tickets   2i8,3'68 


Total  $136,872 

Of  this  business,  72-04  per  cent  was  carried  on  excursion  tickets,  while  20-08  per 
oent  represents  the  commutation  movement. 

There  were  issued  in  connection  with  the  commutation  traffic  in  question  during 
the  year  1919,  2,5'56  10-trip  tickets  and  3&8  55-trip  tickets;  a  total  of  2,894.  It  will 
be  noted,  therefore,  that  the  predominant  type  of  commutation  ticket  is  not  one 
concerned  with  daily  travel,  but  with  less  frequent  movements  which  normally  would 
appear  to  be  of  the  week-end  type. 

The  discussion  at  the  hearing  turned  primarily  upon  an  alleged  difference  of 
conditions  existing  in  connection  with  the  traffic  herein  concerned  and  the  traffic 
involved  under  Order  Xo.  20'512. 

Applicants  submitted  that  the  commutation  rates  had  existed  so  long  that  they 
had  been  regarded  as,  so  to  spealk,  standard  commutation  rates.  They  stated  that 
when  the  increase  took  place  under  the  Fifteen  Per  Cent  Case,  which  percentage 
increase  applied  to  commutation  rates  as  well,  they  had  no  objection  to  this,  but  that 
they  objected  to  any  further  increase.  It  may  be  pointed  out  in  this  connection  that 
the  same  condition 'existed  in  Eastern  Canada;  commutation  rates  had  existed  for  a 
period  of  time,  and  under  the  Fifteen  Per  Cent  Case  they  were  subjected  to  a  15  per 
cent  increase. 

It  was  argued  that  the  traffic  concerned  in  the  Board's  Judgment  in  the  Commu- 
tation Rates  Case  was  related  to  an  established  suburban  traffic,  and  that  the  con- 
sideration of  this  over-shadowed  the  matter  of  summer  traffic;  and  it  was  stated  that 
in  the  case  herein  involved  summer  traffic  was  the  predominant  feature. 

It  is  to  be  pointed  out  that  in  the  case  of  the  complaint  of  the  Gatineau  Resi- 
dents' Association  against  the  Canadian  Pacific  Railway  Company,  which  was  dealt 
with  in  the  Judgment,  what  was  concerned  was  the  matter  of  summer  traffic,  there 
being  no  winter  commutation  rates  on  the  Gatineau, — the  commutation  fares  of 
summer  residents  on  the  Gatineau  line  are  limited  to  the  period  beginning  May  1 
qnd  ending  October  31  of  each  year;  and  the  Judgment  in  dealing  with  the  rates 
specifically  sets  out  detail  regarding  rates  and  mileages  in  connection  with  the  sum- 
mer traffic  up  the  Gatineau  river. 

Reference  wae  made  to  the  volume  of  excursion  traffic  between  Winnipeg  and 
Winnipeg  Beach  as  having  a  bearing  upon  the  proper  level  of  commutation  rates, 
and  as  a  matter  to  be  considered  in  connection  with  the  contention  that  a  special 
commutation  rate  basis  should  be  in  place  on  the  traffic  in  question — a  rate  basis 
distinct  from  and  lower  than  that  authorized  in  the  Board's  Order  above  referred  to. 

The  typical  commutation  rate,  it  seems  to  me,  is  that  concerned  with  the  55-trip 
ticket  as  it  was,  which  was  reduced  under  the  Board's  Order  to  a  50'-trip  basis.  This 
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i?  concerned  with  a  daily  movement.  On  account  of  the  limitatio-n  of  time  within 
which  it  has  to  he  used,  it  has  that  element  of  assured  frequency  of  movement  which 
is  a  fundamental  factor  in  connection  with  the  g^ranting  of  commutation  rates. 

In  the  application  dealt  with  in  the  Judgment,  which  was  implemented  hy  the 
Board's  Order  Xo.  29512,  this  55-trip  ticket  business,  now  50'-trip,  played  a  very  large 
part.  In  the  case  of  the  present  applications,  it  is  to  be  noted  that  it  is  of  very  minor 
importance. 

The  geographical  situation  of  the  different  points  as  adjacent  to  Winnipeg  Beach 
has  been  referred  to.  As  already  pointed  out,  these  points,  as  disti-nct  frpm  Winni- 
peg Beach  and  Gimli,  have  -not  in  the  past  carried  specific  commutation  rates,  and 
*.he  tariffs  now  in  force  do  not  provide  for  them. 

It  is  contended  that  since  the  points  involved  are  not  being  quoted  commutation 
rates  proportioned  to  their  respective  mileages  they  are  being  discriminated  against. 
Jn  the  Board's  judgment,  the  matter  of  discrimination  was  very  fully  considered  by 
Commissioner  Boyce.  There  were  before  the  Board  applications  to  extend  the  com- 
mutation passenger  fares  to  territory  which  did  not  have  commutation  rates.  It  was 
I)ointed  out  in  the  Judgment  that  under  subsection  2,  section  34'5  of  The  Railway 
Act,  "the  duty  is  cast  upon  applica-nts  to  the  discretion  of  the  Board  to  make  out  such 
a  case  as  will  of  itself  induce  the  Board  to  see  the  fitness  of  granting  the  application 
by  the  strength  of  the  case,  and  not  merely  by  suggestion  or  statement  as  to  the 
u.ecessity  of  such  a  service."  It  was  indicated  that  the  object  of  the  legislation  as 
referred  to  was  simply  to  give  the  Board  a  remedial  power. 

The  decision  in  the  Commutation  Bates  Case  did  not  require  the  installation  of 
commutatioTi  rates  at  points  at  which  at  the  time  of  the  application  commutation 
rates  were  not  installed ;  and  as  pointed  out  in  the  various  instances  in  which  applica- 
tions were  made  for  the  exercise  of  the  Board's  remedial  powers,  such  a  showing  of 
discrimination  was  not  made  as  v\^ould  justify  the  Board's  intervention. 

The  case  as  presented  was  concerned,  with  two  positions:  (1)  that  the  traffic 
conditions  involved  were  dissimilar  from  those  before  the  Board  in  its  Judgment  on 
Commutation  Rates;  (2)  the  question  of  discrimination. 

In  general,  on  the  question  of  the  nature  of  the  traffic  and  of  the  earnings,  taking 
into  consideration  the  co-nditions  as  to  railway  costs  which  are  referred  to  in  Mr. 
Commissioner  Boyce's  judgment  and  which  are  of  general  application,  a  case  has  not 
been  made  out  for  putting  in  such  a  special  rate  basis  as  asked  for. 

As  to  the  question  of  discrimination  alleged,  the  matter  falls  within  the  reason- 
ing and  the  conclusions  of  Mr.  Commissioner  Boyce  as  above  referred  to. 

I  am,  therefore,  of  the  opinion  that  the  situation  as  developed  is  not  one  which 
on  the  facts  before  us  is  taken  out  from  under  the  provisions  of  the  Board's  Judg- 
ment in  the  Commutation  Rates  Case. 

Commissioners  Goodeve  and  Rutherford  concurred. 
July  2^,  1920. 


Application  of  the  Canadian  Northern  Ry.  Co.,  under  Sections  256  and  258,  for  an 
Order  directing  that  50  per  cent  of  the  cost  of  constructing  and  maintaining 
a  subway  at  Pemhina  Street,  in  the  City  of  Winnipeg,  Man.,  constructed  in 
accordance  with  Order  of  the  Board  No.  8359,  dated  Octoher  11,  1909,  he  home 
hy  the  Winnipeg  Electric  Railway  Company. 

File  1124.2. 

JUDGMENT. 

McLean,  Assistant  Chief  Commissioner: 

By  Order  8359  of  October  11,  1909,  the  Ca-nadian  Northern  Railway  Company 
was  ordered  to  commence  to  construct  a  subway  at  Pembina  Street  in  the  City  of  Win- 
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iiipe^'.  The  Order  recites  that  this  is  in  accordance  with  an  agreement  dated  October 
20,  1906,  and  made  between  the  City  of  Winnipeg  and  the  Canadian  Northern  Railway 
Company.  The  plans  are  referred  to  as  having  been  approved  by  the  Board's  Orders 
7903  and  8066. 

The  plan  provided  for  the  carriage  through  the  subway  of  two  tracks  of  the  Win- 
nipeg Street  Railway;  this  was  the  number  of  tracks  which  the  Street  Railway  Com- 
pany had  in  place  at  the  time,  at  the  point  in  question. 

No  contribution  from  the  City  was  called  for  under  the  agreement.  As  set  out 
by  Counsel  for  the  Canadian  National  System,  at  the  recent  hearing  in  Winnipeg,  it 
was  probably  the  benefits  the  railway  company  obtained  by  the  closing  of  the  various 
streets  in  the  neighbourhood  of  the  railway's  yard  which  induced  the  railway  to  build 
the  subway  in  question. 

The  Street  Railway  Company  was  not  joined  as  a  party  to  the  agreement  or  to 
any  application  in  connection  with  the  issuance  of  the  Orders  above  referred  to;  nor 
was  it  in  any  way  called  upon  or  obligated  to  make  a  contribution  to  the  cost  of  the 
structure. 

What  is  now  being  asked  for  is  that  the  Street  Railway  Company  shall  now  con- 
tribute to  the  cost  of  the  work.  Counsel  for  the  applicant  submitted  that  the  steam 
railway  being  senior  at  the  point  in  question,  the  result  would  have  been  had  the 
steam  railway  and  the  street  railway  been  at  arm's  length  that  the  Board  would 
undoubtedly,  if  it  had  been  called  upon  to  apportion  the  cost,  have  assessed  some  por- 
tion of  the  cost  upon  the  street  railway.  The  reason  for  the  present  application  is  put 
succinctly  in  the  following  statement  of  Counsel: — 

At  that  time,  the  roads  were  controlled  by  practically  the  same  interests, 
and  apparently  the  steam  road  undertook  to  bear  the  whole  cost  of  this  protec- 
tion, without  asking  the  Board  to  make  a  formal  Order  against  one  of  its  almost 
allied  roads.    Within  a  comparatively  recent  time,  the  management  of  the  two 
companies  has  been  severed.   Disputes  have  occurred  between  the  two  companies 
as  to  accounts  and  bills  with  reference  to  this  and  other  subways,  and  damage 
to  rolling  stock,  and  we  thought  by  making  application  probably  it  was  the 
quickest,  simplest  and  cheapest  way  to  bri-ng  the  matter  to  a  head." 
The  situation  is  that  the  type  of  protection  which  the  steam  ^railway  considered 
satisfactory  and  which  affected  the  street  railway  was  put  in  without  the  electric  rail- 
way being  heard  in  connection  with  the  sufficiency  or  necessity  for  the  protection,  and 
the  steam  railway  is  now  seeking  for  a  nunc  pro  tunc  order  as  to  the  distribution  of 
the  cost  of  the  work. 

The  Board  is  now  asked  to  disregard  the  terms  of  an  agreement  and  to  add  as  a 
participant  in  cost  a  party  not  embraced  in  the  agreement. 

In  reality,  the  only  fact  relied  upon,  eleven  years  after  the  issuance  of  the  order, 
as  differentiating  the  present  situation  from  that  existing  at  the  time  the  Order,,  based 
on  consent,  went,  is  that  there  has  been  a  change  of  ownership  in  the  case  of  the 
steam  railway  which  has  effected  a  divorce  as  between  hitherto  existing  common 
interests. 

On  consideration,  I  am  of  the  opinion  that  the  application  should  be  dismissed. 
July  30,  1920. 

Commissioners  Goodeve  and  Rutherford  concurred. 
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United  States  Ordnajice  District  Salvage  Board  vs.  Canadian  Car  Demurrage 

Bureau. 

Report  Xo.  2  of  Chief  Traffic  Officer. 

File  1700.277. 

This  is  an  application  of  the  United  States  Ordnance  District  Salvage  Board, 
Xew  York,  for  relief  from  demurrage  amounting  to  $7,535,  which  accrued  at  Druni- 
mondville,  in  the  province  of  Quebec,  during  May  and  June,  1918,  on  74  tank  cars 
of  United  States  Government  ownership,  sent  in  over  the  Canadian  Pacific  Railway 
for  the  purpose  of  removing  a  large  quantity  of  acid  stored  on  United  States  Govern- 
ment account  in  the  plant  of  the  Aetna  Explosives  Company,  the  removal  having 
been  necessitated  by  a  change  in  the  ownership  of  the  plant.  An  error  of  $10  is  dis- 
closed in  the  case  of  one  car,  No.  387,  which  reduces  the  amount  to  $7,525,  which 
total  includes  a  deduction  already  made  of  $410  owing  to  ''bunching"  in  transit  to 
Drummondville. 

Adverting  to  the.  contention  of  the  Canadian  Pacific  that  had  the  cars  not  been 
consigned  and  waybilled  to  Drummondville  they  would  not  have  been  accepted  from 
the  United  States  carrier;  the  reason  for  the  requirement  in  the  Car  Service  Rules 
of  the  American  Railroad  Association  (adopted  by  the  Canadian  railways)  that  empty 
tank  cars  be  accompanied  by  waybills  is  that  these  cars  are  subject  to  reconsignment 
from  point  to  point,  instead  of  to  the  usual  rule  of  returning  direct  to  the  home  road 
or  owner.  For  example,  a  private  refrigerator  car  loaded  with  ,meat  Chicago  for 
Montreal  is  returned  empty  to  Chicago — the  owner  desires  no  other  disposition,  in 
fact  he  demands  prompt  return;  but  a  private  tank  car  loaded  at  Chicago  may,  when 
emptied  at  Montreal,  be  reconsigned  empty  to  New  York  or  any  other  United  States 
point;  hence  the  need  of  the  waybill  which  is  not  required  for  the  refrigerator  car. 
But  the  tank  car  waybill  is  merely  an  operating-  detail — it  carries  no  charges,  while 
the  ordinary  waybill  is  a  bill  of  charges  due  from  the  consignee,  unlessi  shown  pre- 
paid, and  is  not  essential  to  the  routing  of  the  car  for  which  other  means-  could  be 
available.  The  company's  argument  would,  however,  take  the  tank  out  of  the  ordinary 
empty  car  category  and  make  it  a  consignment;  in  other  words,  the  empty  would  ba 
treated  as  if  loaded  and  subject  to  demurrage  at  destination.  If  the  cars  had  been 
refused  at  Adirondack  Junction,  the  iio-waybill  technicality  could  have  been  the  only 
reason,  for  the  cars  would  be  carded  to  Drummondville  and  the  Canadian  Pacific 
Railway,  would  be  alive  to  the  fact  of  the  large  volume  of  traffic  waiting  for  them  at 
that  place,  and  it  is  not  pretended  that  the  company  was  in  a  position  to  supply  tanks 
■f  its  own. 
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Over  and  over  again  the  railways,  including  the  Canadian  Pacific  Railway,  have 
said  that  in  the  interest  of  the  public  and  their  own  it  is  the  cars  they  want  and  not 
demurrage,  and  hence  the  plea  for  higher  demurrage  tolls,  and  that  the  ideal  situ- 
ation would  exist  in  prompt  release  of  cars  and  no  demurrage.  Here,  however,  was 
a  case  where  the  cars  were  not  wanted  elsewhere  by  the  railway  or  by  any  other 
shipper,  and  yet  the  full  scale  of  penalty  tolls  is  insisted  upon. 

In  my  opinion  the  old  blanket  toll  of  $1  a  day  should  be  sufficient  compensation 
for  the  use  of  the  tracks  at  Drummondville,  and  I  would  include  the  33  cars  which 
the  Car  Demurrage  Bureau  reports,  were  delayed  the  entire  period  on  the  Aetna  Com- 
pan\^s  own  tracks,  having  regard  to  applicants'  admission  that  the  cars  were  sent  to 
Drummondville  in  numbers  exceeding  the  shippers'  facilities  for  loading.  I  would, 
liowever,  authorize  the  exaction  of  the  full  schedule  on  the  ten  cars  which  according 
to  the  Bureau  were  not  required  and  were  sent  back  empty,  and  on  which,  therefore, 
the  Canadian  Pacific  Railway  received  no  revenue ;  this  in  line  with  the  Board's  ruling 
in  the  Proctor  &  Gamble  case  at  Vancouver  (file  1700.281). 

This  recommendation  would  reduce  the  bill  from  $7,525  to  $3,359,  assuming  the 
figures  given  me  by  Mr.  Collin's  office  to  be  correct. 

Respectfully  submitted, 

J.  HARD  WELL, 

Chief  Traffic  Officer. 

Ottawa,  July  9,  1920. 

The  Board  adopted  the  report  of  the  Chief  Traffic  Officer  as  its  judgment. 


Application  of  IF.  J.  Coleman,  Vanguard,  Sasl'atcJiewan,  for  an  Order  requiring  the 
Canadiana  Pacific  Railwaij  Company  to  fence  both  sides  of  its  right  of  way 
through  his  property,  east  half  of  section  15-11-10,  W.  3  M.,  with  fence  to  keep 
stocl-  off  the  right  of  way,  and  to  provide  two  crossings  over  the  railway  trade. 

File  26757.-1. 

Heard  at  Moosejaw,  June  12,  1920. 

JUDGMENT. 

Commissioner  Goodeve: 

A  report  was  made  upon  this  application  by  Assistant  Engineer  Drury  under  date 
of  June  8,  1920.  It  was  pointed  out  in  this  report  that  the  railway  company  had 
arranged  to  fence  its  right  of  way  from  points  marked  ''A"  to  ''A"  on  blue  print 
enclosed  with  &aid  report  dated  April  6,  1920,  placing  cattle  guards  at  the  east  end  of 
the  station  yard  and  the  southeast  end  of  applicant's  section  on  Government  Road 
allowance,  and  to  give  applicant  a  farm  crossing  at  point  marked  C  "  on  said  blue 
print. 

The  crossing  at  this  point  was  satisfactory  to  applicant,  but  he  objected  to  the 
width  of  the  gate  of  10  feet,  desiring  this  to  be  made  20  feet,  claiming  that  16  feet  was 
not  a  sufficient  width  to  allow  the  passage  of  certain  modern  farm  machinery.  He 
also  desired  a  further  crossing  at  the  point  marked  "  B  "  by  means  of  a  4  to'  6  foot 
gate,  and  in  addition  he  desires  a  fence  from  the  point  marked  "A"  ,td  "R,"  all  of 
which  is  shown  on  said  blue  print.  It  was  then  decided  to  set  the  matter  down  for 
hearing  at  ^Moosejaw,  where  the  case  was  called  on  June  12  last.  No  one  appeared 
for  the  applicant,  but  a  wire  was  received  from  him  reiterating  his  claim  for  an 
additional  crossing,  further  fencing,  and  wider  gate. 
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The  company  having:  agreed  to  fence  its  right  of  way,  as  above  stated,  and  fur- 
nish a  crossing  as  required  by  the  Board's  Regulations  for  the  construction  of  Farm 
Crossings  under  Reguhition  9,  se<'tion  1,  s.s.  (a)  which  reads  as  follows: — 

1.  Gates. — Farm  crossing  gates  shall  be  of  such  a  width  as  to  give  a 
clear  space  between  the  posts  of  not  less  than — 

(a)  Sixteen  feet  in  the  provinces  of  Manitoba,  Saskatchewan,  Alberta 
and  British  Columbia." 

I  am  of  the  opinion  that  this  is  all  that  can  reasonably  be  required  of  the  railway 
company,  and  think,  therefore,  that  application  for  an  additional  crossing  and  an 
additional  width  for  his  gate  should  be  refused. 

The  Assistant  Chief  Commissioner  and  Commissioner  Rutherford  concurred. 

Ottawa,  July  27,  1920. 


Ottaava,  July  27,  1920. 
F.  R.  SxKWAirr  6c  Co.,  Vi.x cur ver — Demurrage. 

File  1700.256. 

Application  of  the  Canadian  Manufacturers'  Association  on  behalf  of  F.  R. 
Stewart  k  Co.,  Vancouver,  B.C.,  for  a  rulii^ig  that  a  consignee  who  has  more  than  one 
private  siding,  or  who  may  require  alternative  public  team  track  delivery,  is  entitled 
under  the  Canadian  Car  Demurrage  Rules  to  notification  of  arrival  and  to  the  24 
hours  free  time  allowance  of  Rule  3  to  give  orders  for  special  placement. 

RULING. 

Rule  3  (a)  makes  provision  for  twenty-four  hour-s  free  of  demurrage  for  various 
purposes,  including  the  giving  of  orders  for  special  placement  by  consignees  not  served 
by  private  sidings  or  industrial  interchange  tracks;  hence  a  consignee  served  by  a 
private  siding  is  excejDted  from  the  24-hour  allowance,  but  is  entitled  to  it  in  connection 
with  the  second  movement  if  a  car  which  would  be  customarily  placed  at  a  private 
siding  is  desired  elsewhere,  either  at  another  private  siding  or  at  a  public  team  track 

Bj  Ordre, 

A.  D.  CARTWRIGHT, 

Secretary,  B.R.C. 

American  Audit  Co..  Spol-ane,  1Ty/.s7/..  vs.  Canadian  Freight  Assn.  Transcontinental 
Bate  on  Automobile  Tire  CJiains.    Heard  at  Ottavm,  Ma}/  18,  1920. 

File  28781.1. 

Ottawa,  August  3,  1920. 

Report  of  C.'ukf  Traffic  Officer. 

On  the  29th  June,  1918,  a  shipment  weighiiig  a!bout  1-1,000  pounds  was  made  from 
Victoria  Park,  Ont.,  to  Vancouver,  on  which  the  2nd  class  lake  and  rail  rate  of  $3.10 
per  100  pounds  was  charged,  under  the  following  rating  of  Supplement  5,  November 
1,  1915,  to  the  Canadian  Freight  Classification  No.  16:  "Chains:  automobile  tire, 
in  boxes  or  barrels,  l.c.l.,  2nd  clast^." 

Applicants  describe  the  shipment  as  twenty-eight  barrels  of  auto  chain.  According 
to  information  furnished  by  the  shippers,  the  Dominion  Cliain  Co.,  to  the  chairman  of 
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the  'Canadian  Freight  Association,  it  consisted  of  complete  auto  tire  chains  and  a  few 
extra  parts  for  repairs. 

The  original  application  claimed  the  benefit  of  the  following  item  890  A  of  Sup- 
plement 3,  etfective  February  12,  1917,  to  Cianadian  Freiight  Association  Westbound 
Commodity  Tariff  C.E.C.  No.  E.3174:  "  Chain,  n.o.s.,  including  link  belting,  $1.62 
IX'r  100  pounds." 

I  interpret  this  description  (the  singular  number  will  be  noted)  to  refer  to  chain 
in  the  coil  or  mass;  in  other  words,  to  material  for  refabrication  into  specific  articles 
of  utility.  Apparen-tly  recognizing  the  force  of  the  association's  answer  that  the  item 
does  not  apply  on  made-up  chains  of  any  deiscription,"  claimants  by  su'bsequent  letter, 
do  not  see  how  the  application  of  another  item  ean  be  disputed,  namely,  No.  760  of 
'he  tariff  itself,  reading  under  the  general  description  of  hardware:  "Chains,  halter, 
jack  and  safety,  in  barrels  or  boxes,  l.c.l.,  $1.86  per  100'  pounds."  They  say  "  automo- 
bile chains  are  safety  chains  inasmuch  as  they  are  used  for  affording  additional  safety 
to  automobile  travelling  when  roads  are  wet  and  slippery".  This,  of  course,  is  true; 
but  it  will  probably  he  conceded  that  the  attribute  of  safety  is  not  peculiar  to  this 
particular  article  of  chain. 

It  is  a  well  known  tariff  principle  that  commodity  descriptions  are  to  be  inter- 
preted specifically.  There  can  be  no  question  as  to  the  specifie  character  of  the  other 
two  chains  named  in  the  tariff  item  quoted ;  and  as  to  the  "  safety  ",  the  Association 
contends  that  this  is  the  "  style  of  chain  used  for  fastening  the  rubber  plug  to  a  basin 
or  b-ath  tub,  laundry  tub,  etc.";  further,  that  "automobile  chains  have  never  been 
known  to  the  trade  as  either  jack  chain  or  safety  chain.  They  are  known  as  automobile 
tire  chains  and  are  so  described  in  all  catalogues  and  literature." 

Inquiry  I  have  made  supports  this  contention.  Tire  chains  are  in  tire-circum- 
ference lengths  with  co-nnecting  cross-piece^  and  hook  attachments — ^^made-up  chains 
in  every  sense.  They  are  put  up  in  cotton  bags  with  the  words  "  Tire  Chains  "  printed 
thereon,  and  my  informant  says  are  so  known  to  the  trade  and  car  owners,  the  term 
"  safety  chain  "  not  being  used  except,  possibly,  loosely  by  the  unacquainted.  Two 
of  the  bags  seen  were  from  the  same  manufacturers  as  the  shipment  herein  referred 
to,  namely  the  Dominion  Chain  Co.,  another,  similarly  marked,  was  from  a  factory 
at  St.  Catharines. 

Not  being  ixrovided  with  a  commodity  rate,  the  only  alternative  was  the  tariff 
rate  under  the  classification  as  charged. 

It  may  be  open  to  argument  whether  tire  thains  should  not  be  given  the  same 
rate  as  the  other  specified  makes,  but  the  answer  requiired  of  the  Board  relates  to  inter- 
pretation with  a  view  to  reparation,  and  not  to  an  additio-^i  to  the  commodity  tariff 
list. 

Respectfully  submitted. 

J.  HAEDWELL, 

Chief  Traffic  Officer. 

This  I'eport  has  been  adopted  by  the  Board  as  its  judgment. 
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ORDER  Xo.  2&9'23. 

In  the  matter  of  the  application  of  the  Corporation  of  the  City  of  Toronto,  in  the 
Province  of  Ontario,  hereinafter  called  the  "Applicant,''  for  an  Order  directinn 
the  Grand  Trunli  Railway  Company  forthwith  to  construct  a  bridge,  witli 
api>roaches  thereto  properly  paved,  across  its  tracls  at  Main  Street,  in  the  City 
of  Tordnto,  sufficient  for  the  protection,  safety,  and  convenience  of  the  public. 

File  Xo.  24822. 

Saturday,  the  3rd  day  of  July.  A.D.  1920. 

Hon.  F.  B.  Cakvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Naxtel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Toronto,  Octo- 
ber oO,  1919,  in  the  presence  of  counsel  for  the  applicant  and  the  railway  company, 
and  what  was  alleged ;  and  upon  the  report  and  recommendation  of  the  Chief  Engineer 
of  the  Board, — 

It  is  ordered:  That  the  Grand  Trunk  Railway  Company  be,  and  it  is  hereby, 
required  to  reconstruct  the  said  bridge  over  its  tracks  at  Main  street,  in  the  city  of 
Toronto,  province  of  Ontario,  so  as  to  make  it  forty-six  (46)  feet  wide,  with  sidewalks 
ten  (10)  feet  wide  attached  to  each  side  of  the  main  bridge,  and  construct  the 
approaches  thereto ;  such  approaches  to  be  made  of  earth  or  gravel,  up  to  the  standard 
provided  for  under  the  terms  of  an  agreement  entered  into  between  the  Corporation 
of  the  township  of  York  and  the  railway  company,  dated  June  25,  1884;  the  said 
bridge  to  be  decked  with  cement,  upon  which  can  be  placed  any  surfacing  which  the 
applicant  decides  to  use. 

2.  That  the  applicant  bear  and  pay  the  cost  of  surfacing  both  bridge  and 
approaches  and  any  necessary  curbing. 

3.  1'hat  plans  of  the  proposed  bridge  be  filed  for  the  approval  of  an  Engineer  of 
the  Board. 

4.  That,  should  the  applicant  desire  to  make  the  said  bridge  wider  than  herein 
provided,  it  shall  have  the  right  to  do  so;  the  expense  of  such  additional  width  to  be 
borne  and  paid  by  the  applicant. 

.5.  That  the  said  bridge  be  constructed  by  the  30th  day  of  September,  1921. 

F.  B.  CARYELL, 

Chief  Commissioner. 

ORDER  Xo.  29S(>5. 

In  tJie  matter  of  the  complaint  of  the  Canada,  Parle,  and  Central  Business  Colleges, 
Hamilton,  Ontario,  against  the  proposed  increase  hy  the  Hamilton  Radial 
Electric  and  the  Brantford  and  Hamilton  Electric  Railway  Companies  in  fares 
for  students  attending  business  colleges  in  Hamilton. 

File  X^o.  19419.4. 

Sail  KDAY,  the  10th  day  of  July.  A.D.  1920. 

Hon.  F.  B.  CaPvVELL,  K.C.,  Chief  Commissioner. 
S.  J.  McLEA^^,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  hearing  the  complaint  at  the  sittings  of  the  Board  held  in  Hamilton,  Octo- 
ber 29,  1919,  the  complainants  and  the  railway  companies  being  represented  at  the 
hearing,  and  what  was  alleged, — 
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//  is  ordered:  That  the  Hamilton  Kadial  Electric  and  the  Brantford  and  Hamil- 
ton Electric  Railway  Companies  substitute  for  their  tariffs  of  students'  or  scholars' 
conmiutation  rates  now  in  force  a  tariff  or  tariffs  of  such  rates,  to  apply  to  scholar^ 
of  eig"hteen  years  of  age  and  under,  on  the  following-  basis,,  namely : — 

40-trip  tickets  (scholars'  tickets),  good  for  30  days,  on  the  basis  of  4}  mills 
per  mile  of  travel,  subject  to  a  minimum  charge  per  ride  of  cents; 

the  said  tariff  or  tariffs  to  become  effective  not  later  than  September  1,  1920. 

A.  C.  BOYCE, 

Commissioner. 


ORDEfR  No.  20I87S. 

In  the  matter  of  tJie  application  of  the  Canadian]  Northern  Ontario  Railway  Com- 
pan  I/,  hereinafter  called  the  "applicant  companij,"  for  authority  to  close  its 
station  at  Cohourg,  in  the  province  of  Ontario. 

File  No.  3878.352. 

Wednesd.w  the  14th  day  of  July,  A.D.  1920.  • 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  the  report  and  recom- 
mendation of  the  Chief  Operating  Officer  of  the  Board,  the  town  of  Cobourg  offering 
no  objection,  although  duly  notified, — 

It  is  ordered:  That  the  applicant  company  be,,  and  it  is  is  hereby,  authorized  to 
close  its  station  at  Cobourg,  in  the  Province  of  Ontario. 

A.  C.  BOYCE, 

Commissioner. 


ORDER  No.  29889. 

hi  the  matter  of  the  application  of  the  Canadiari  Northern  Ontario  Railway  Com- 
pany, hereinafter  called  the  "applicant  company/'  for  authority  to  close  its 
station  at  Colhorne,  in  the  Province  of  Ontario. 

File  No.  3878.26.1 
Wednesday,  the  14th  day  of  July,  A.D.  1920. 

S.  J.  McLean,  Assistant  (Jhief  CommAssioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  BovcE,  K.C.,  Commissioner.  • 

rprm  reading  what  is  filed  in  support  of  the  application  and  the  report  and  recom- 
mendation of  the  Chief  Operating  Officer  of  the  Board,  the  town  of  Colborne  offering 
no  objection,  although  duly  notified, — 

//  is  ordered:  That  the  applicant  company  be,  and  it  is  hereby,  authorized  to 
close  its  station  at  Colborne,  in  the  province  of  Ontario. 

A.  C.  BOYCE, 

Commissioner. 
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ORDER  No.  29864. 

In  the  matter  of  the  api^lication  of  the  Toronto  Suburban  Railway  Company,  Jierein- 
after  called  the  "Applicant  Company,"  under  section  33Jf  of  the  Railway  Act, 
1919,  for  approval  of  its  Standard  Passenger  Tariff  C.R.C.  No.  1,  on  file  luith 
the  Board  under  file  No.  29851. 

Saturdai  the  ITtli  day  of  July,  A.D.  1920. 

A.  S.  GooDEVE,  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board,— 
It  is  ordered:    That  the  applicant  company's  Standard  Passenger  Tariff,  C.R.C 
No.  1,  on  file  with  the  Board  under  the  said  file  No.  29851,  be,  and  it  is  hereby, 
approved;  the  said  tariff^  with  reference  to  this  order,  to  be  published  in  at  least  two 
consecutive  weekly  issues  of  The  Canada  Gazette. 

A.  C.  BOYCE, 

Commissioner. 


ORDER  No.  29'8'68. 

In  the  matter  of  the  application  of  the  town  of  Laval,  sur  le  Lac,  in  the  province  of 
Quebec,  hereinafter  called  the  "applicant,"  for  an  order  requiring  the  Canadian 
National  Railways  to  change  the  location  of  their  station  at  the  said  point  so 
that  the  two  stations  at  each  mid  of  the  town  be  brouglit  to  one  point,  namely^ 
where  the  public  highway  leading  to  the  Golf  Club  crosses  the  Canadian 
National  Railways. 

File  No.  2890.5. 

Saturday,  the  17th  day  of  July,  A.D.  1920. 

Hon.  E.  B.  Carvell,  K.C,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

Upon  reading  w^hat  is  filed  in  support  of  the  application  and  the  report  of  an 
In.spector  of  the  Board, — 

It  is  ordered:    That  the  application  be,  and  it  is  hereby,  .refused. 

A.  C  BOYCE, 

Commissioner. 


ORDER  No.  29866. 

hi  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter  called 
the  "  Applicants  " ,  under  Section  276  of  the  Railway  Act,  1919,  for  authority  to 
open  for  the  carriage  of  traffic  the  proposed  diversion  of  its  line  of  railway  from 
mileage  139.7,  Mushoha  Subdivision,  in  Lot  9,  Concession  3,  in  the  Township  of 
Foley,  to  a  point  in  Lot  123,  Concession  A,  in  the  Township  of  Foley,  a  distance 
of  6,799.6  feet. 

Eile  No.  514.15. 

Monday,  the  19th  day  of  July,  A.D.  1920. 

A.  S.  Goodeve,  Commissioner. 
A.  C  BoYCE,  K.C,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  concurred  in 
by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 
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It  is  ordered:  That  the  appiieants  be,  and  they  are  hereby,  authorized  to  open 
for  the  carriage  of  traffic  the  proposed  diversion  of  their  line  of  railway  from  mileage 
139.7,  ^[uskoka  Subdivision,  in  lot  9',  concession  ?>,  to  a  point  in  lot  123,  concession  A, 
in  the  township  of  Foley,  province  of  Ontario,  a  distance  of  6,7'99.6  feet. 

A.  C.  BOYiOE, 

Commissioner. 


OEDiE'K  No.  29920. 

In  the  matter  of  the  question  of  the  protection  to  he  provided  at  the  crossing  of  Cherrij 
street  hy  the  Grand  Trunk  Bailway,  in  the  city  of  Toronto,  province  of  Ontario. 

File  No.  14611. 

lion.  F.  B.  Oar  YELL,  K.C.,  Chief  Commissioner. 
A.  S.  GooDEVE^  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Wednesday,  the  21st  day  of  July,  A.D.  1920. 

Whereas,  Order  No.  10099,  dated  April  6,  1910,  approves  the  protection  provided 
by  the  Grand  Trunk  Raiihvay  Gbmpany  at  Oherry  street  and  certain  other  crossings 
in  the  city  of  Toronto. 

And  whereas.  Order  No.  10768,  dated  May  2(3,  1910,  requires  the  said  railway  com- 
pany, in  addition  to  the  watchman  already  provided  and  maintained,  to  appoint  and 
maintain  a  watchman  on  the  south  side  of  the  said  crossing,  the  hours  of  the  watch- 
man to  be  from  7  o'clock  a.m.  until  7  o'clock  p.m. 

And  whereas.  Order  No.  19707,  dated  June  26,  1913,  provides  that  the  hours  of  the 
watchman  at  such  crossing,  at  the  north  side,  be  extended  from  5  o'clock  p.m.  until 
7  o'clock  p.m. 

And  whereas,  Order  No.  29686,  dated  June  2,  19'2i0,  provides  that  the  said  crossing 
be  protected,  in  so  far  as  the  southbound  m'ovement  is  concerned,  by  v^atchmen  between 
the  hours  of  6  a.m.  and  10  p.m.,  da.ily,  and  apportions  the  cost  of  such  protection. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, — ■ 
//  is  ordered  as  follows,  namely : — 

1.  That  the  said  Order  No.  10099,  dated  April  6,  1910i,  in  s-o  far  as  it  refers  to 
the  crossing  by  the  Grand  Trunk  Railway  of  Cherry  street,  in  the  city  of  Toronto, 
Order  No.  10768,  dated  M'ay  23,  1910,  Order  No.  19707,  da;ted  June  26,  1913,  and 
Order  No.  29680,  dated  June  2,  1920,  be,  and  the^^  are  hereby  rescinded. 

2.  That  the  Grand  Trunk  Railway  Company  provide  day  and  night  watchmen  at 
the  said  crossing  of  Cherry  street,  in  the  city  of  Toronto,  province  of  Ontario,  employ- 
ing two  men  from  7  a.m.  until  11  p.m.  and  one  man  from  11  p.m.  until  7  a.m.,  daily; 
the  whole  cost  of  such  protection  to  be  borne  and  paid  sixty-five  per  cent  by  the  rail- 
way con)paiiy  and  thirty-five  per  cent  by  the  city  of  Toronto. 


F.  B.  OARVELL, 

Chief  Commissioner. 
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OEN^EKAL  OKDER  No.  301. 

In  the  matter  of  the  question  of  the  coal  supply  in  Canada,  and  the  powers  conferred 
upon  the  Board  hy  Chapter  60  of  the  Acts  of  the  Parliament  of  Canada,  1920, 

File  No.  30331.5. 

TiRRSDAV,  the  22nd  day  of  July,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.O.,  Chief  Commissioner. 

S.  J.  McLeax^  Assistant  Chief  C ommissioner. 

Hon.  W.  B.  Naxtel,  K.C,  Deputy  Chief  Commissioner. 

A.  S.  GooDEVE^  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  its  appearing  to  the  Board  that  there  is  a  real  or  apprehended  scarcity  of 
coal,  with  a  view  to  conserving  the  supply,  and  in  pursuance  of  the  powers  conferred 
by  the  said  Act,  Chapter  66,  1920,— 

The  Board  doth  order:  That  the  exportation  of  coal  from  the  Atlantic,  St.  Law- 
rence river  and  gulf  ports  of  Canada,  except  to  the  United  States  or  to  Newfoundland, 
unless  otherwise  permitted  and  in  accordance  with  regulations  to  be  promulgated  by 
the  Board,  be,  and  it  is  hereby,  prohibited  on  and  after  the  first  day  of  August  next. 

F.  B.  CARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  302. 

In  the  matter  of  the  General  Order  of  the  Board  No.  293,  dated  April  2'6,  1920,  pro- 
viding, inter  alia,  tJiat  all  locomotives  of  railway  companies  suhject  to  tlie  jur- 
isdiction  of  the  Board  he  equipped  with  a  seat  for  the  hraliemen. 

File  No.  25270, 

Fridav  tlu  23rd  day  of  July,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  Goodeve,  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

L'pon  reading  what  is  filed  on  behalf  of  the  Brotherhood  of  Locomotive  Engineers 
the  Brotherhood  of  Locomotive  Firemen  and  Enginemen,  and  The  Railway  Associa 
tion  of  Canada, — 

It  is  ordered:  That  paragraph  1  of  the  said  General  Order  No.  293,  dated  Apri] 
26,  1920,  be,  and  it  is  hereby,  amended  by  adding  thereto  the  following,  namely : — 

"  Provided,  however,  that  such  .seat  shall  not  be  located  in  a  position  that 
will  interfere  with  the  seating  space  or  seats  provided  for  engineer  and  fire- 
men, or  that  will  obstruct  their  view  from  side  windows." 


S.  J.  McLEAN, 

Assistant   Chief  Commissioner. 
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ORDEK  NO.  29911. 

7/1  the  matter  of  the  change  in  the  train  service  from  a  daily  to  a  tri-weehly  service' 
furnished  by  the  Canadian  Pacific  Railway  Company  between  Nelson  and 
Slocan.  in  the  province  of  British  Columbia,  and  the  complaint  of  the  Muni- 
cipal Council  of  Slocan,  the  Slocan  Board  of  Trade,  and  citizens  of  Neio 
Denver,  British  Columbia,  protesting  against  such  change; 

And  in  the  matter  of  the  circular  of  the  Board  No.  139^  dated  January  13,  1915. 

File  No.  24975. 

Friday,  the  23rcl  day  of  July,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  NanteL;,  K.C,  Deputy  Chief  C ommissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  Iv.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  its  appearing  that  the  Canadian  Pacific  Railway  Company  reduced  its  daily 
passenger  train  service  between  Nelson  and  Slocan  to  a  tri-weekly  service  without 
notice,  as  required  by  the  said  Circular  No.  139;  and  upon  reading  the  protests  filed 
against  the  change  made  in  such  service, — 

It  is  ordered:  That  the  Canadian  Pacific  Railway  Company  be,  and  it  is  hereby, 
directed  forthwith  to  restore  the  daily  service  formerly  in  existence  between  Nelson 
and  Slocan,  in  the  province  of  British  Columbia,  pending  compliance  by  the  company 
with  the  requirements  as  to  notice  of  the  said  Circular  No.  139,  dated  January;  13, 
1915;  and  such  action  by  the  Board,  if  any,  as  it  shall  deem  necessary  in  the 
premises. 

S.  J.  McLEAN, 

Assistant   Chief  Commissioner. 


ORDER  NO.  29930. 

In  the  matter  of  the  proposed  cancellation  by  the  Canadian  Pacific  and  Grand  Trunh 
Railway  Companies  and  the  New  York  Central  Railroad  Company  of  the  exist- 
ing interswitching  arrangements  with  the  Cornwall  Street  Railway,  Light  and 
Power  Company,  Cornwall,  Ontario,  to  take  effect  August  2,  1920. 

File  No.  6713.185. 

Friday,  the  30th  day  of  July,  A.D.  1920. 

S.  J.  McLean',  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

J.  G.  RrTiiERFORD,  C.M.G.,  Commissioner. 

Ill  i)ursuanfo  of  the  powers  conferred  upon  the  Board  by  section  325  of  the  Rail- 
way Act.  1919,  and  of  all  other  i)owers  possessed  by  it  in  that  behalf, — 

The  Board  orders:  That  those  portions  of  the  undermentioned  schedules  which 
would,  on  the  2nd  day  of  August,  1920,  abrogate  the  existing  interswitching  arrange- 
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ments  with  the  Cornwall  Street  Kailway,  Light  and  Power  Company.  Cornwall, 
Ontario,  be,  and  they  are  hereby,  suspended  until  further  Order  of  the  Board, 
namely : — 

Canadian  Pacific  Railway  Supplement  Xo.  6  to  C.R.C.  Xo.  E-3668. 
Grand  Trunk  Railway,  Supplement  Xo.  5  to  C.R.C.  Xo.  E-4073. 
Xew  York  Central  Railroad,  C.RC,  X.Y.C.  Xo.  2139. 

s.  J.  :mcleax. 

Assistant  Chief  Commissioner. 
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ORDEK  Xo.  29996. 

In  the  matter  of  the  application  of  the  Canadian  National  Railway  {Company,  here^ 
inafter  called  the  "applicant  company,"  under  section  188  of  the  Railway  Act, 
1919,  for  approval  of  the  proposed  new  location  of  its  station  at  Margo,  in  the 
province  of  Saskatchewan,  as  shown  on  the  plan,  dated  Winnipeg,  May  27,  1920, 
on  file  with  the"  Board  under  file  No.  29970. 

Tuesday,  the  10th  day  of  August,  A.D.  1920. 

Hon.  F,  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  and  the  report  and 
recommendation  of  the  Chief  Operating  Officer  of  the  Board,  no  objection  having 
been  offered  by  the  municipality  of  Margo,  although  duly  served  with  a  copy  of  the 
said  plan, — 

It  is  ordered:  That  the  proposed  new^  location  of  the  applicant  company's  station 
at  Margo,  in  the  province  of  Saskatchewan,  as  shown  on  the  plan,  dated  Winnipeg, 
May  27,  1920,  on  file  with  the  Board  under  said  file  Xo.  29'970,  be,  and  it  is  hereby, 
approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


GEXERAL  ORDER  Xo.  303. 

In  the  matter  of  the  international  railway  rates,  fares  and  charges,  as  affected  by  an 
order  of  the  Interstate  Commerce  Coin/mission  dated  July  29,  1920,  ex  parte  7^. 

File  Xo.  30437. 

Friday,  the  13th  day  of  August,  A.D*.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLeax,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Xaxtel,  K.C.,  Deputy  Chief  Commissioner. 

A.  S.  Goodeve,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 


Whereas  the  Interstate  Commerce  Commission,  by  its  Order  dated  at  Wafching- 
ton,  D.C.,  July  29,  1920,  has  granted  carriers   operating    in  the   United   State;  of 
7952—1  2^7 
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America  certain  increases  in  their  rates,  fares  and  charges,  as  set  out  in  the  report  of 
the  said  commi^'sion  made  part  of  its  order,  and  the  said  increases  being  thereby  made 
applicable  also  to  the  proportions  of  joint  through  rates  to  or  from  Canada  accruing 
within  the  United  States,  all  of  which  may  be  made  effective  upon  not  less  than  five 
days'  notice; 

Aud  whereas  it  is  deemed  by  the  Board  to  be  expedient  in  the  public  interest  that 
the  continuity  of  joint  through  rates  from  points  in  the  United  States  to  points  in 
Canada,  and  "  vice  versa     should  be  preserved. 

Therefore,  in  pursuance  of  the  powers  conferred  upon  the  Board  by  section  325 
of  the  Railway  Act,  1919,  and  of  all  other  powers  possessed  by  the  Board  in  that 
behalf,— 

It  is  ordered: 

(1)  That  the  proportions  of  through  rates,  fares  and  charges  between  the  United 
States  and  Canada,  in  both  directions,  in  effect  at  the  date  of  this  Order,  accru- 
ing within  Canada,  may,  by  general  or  blanket  supplement  to  existing  tariffs,  be 
increased  to  the  extent  that  the  through  rates,  fares  and  charges  shall  conform  to  the 
increases  authorized  by  the  said  Order  of  the  Interstate  Commerce  Commission; 
except  on  coal  and  coke,  increases  on  which  are  reserved  pending  the  judgment  of  the 
Board  in  the  application  of  Canadian  carriers  for  increased  rates  within  Canada. 

(2)  That  the  through  rates  and  fares  from  points  in  Canada  to  points  in  the 
United  States,  so  increased,  may  be  published  and  filed  to  become  effective  on  or  after 
August  2C),  1920,  upon  not  less  than  five  days'  notice. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


ORDER  No.  30001. 

In  the  matter  of  the  complaimt  of  H.  M.  SJinv\  M.P,,  on  helialf  of  the  town  of  N,an4on, 
Alherta,  against  the  train  serrirf  furnished  by  the  Canadian  Pacific  Railway 
Company  between  Calgary  o/nd  Macleod. 

File  No.  27563.56.8. 

Monday,  the  16th  day  of  August,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissiormr. 

A.  S.  GooDKVE,  Commissioner. 

J.  O,  RrTiiKRFOKi),  C.^I.G.,  Commissi\oner. 

Upon  the  report  and  recommendation  of  an  Inspector  of  tbe  Board,  concurred  in 
iiy  its  Chief  Operating  Officer, — 

//  is  ordered:  That  the  Canadian  Pacific  Railway  Company  be,  and  it  is  hereby, 
directed  to  restore  the  train  service  between  Calgary  and  Macleod  which  was  discon- 
tinued in  January,  1920;  such  restoration  to  take  place  with  the  fall  change  of  time 
table  and,  in  any  case,  not  later  than  the  1st  day  of  October,  1920. 

2.  That  the  Order  of  the  Board  No.  29627,  dated  May  11,  1920,  made  herein,  be, 
;ind  it  is  hereby,  rescinded. 

s.  J.  McLean, 

Assistariit  Chief  Commissioner. 
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ORDER  Xo.  29^98. 

In  the  irM-tter  of  the  application  of  the  Oa,nadian  Northern  Railway  Company,  heiein- 
after  called  the  "applicant  company,"  undAir  sections  256  and  258  of  the  Rail- 
way Act,  1019,  for  an  order  dii^cting  that  50  per  cent  of  the  cost  of  construct- 
ing and  maintaming  a  subway  at  Pembina  street,  in  the  oity  of  Winnipeg , 
province  of  Manitoba,  aonstrucied  in  acc-'Mdance  witli  the  order  of  the  Board 
8359,  dated  October  11,  1909,  be  borne  by  the  Wi'tnnipeg  Electric  Railway 
Company. 

File  No.  1124.2. 

Tuesday,  the  ITth  day  of  August,  A.D.  1920. 

S.  J.  McLean,  Assi-stant  Chief  Commissiomer. 

A.  S.  GooDEVE,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Winnipeg  on  the 
9th  day  of  June,  1920,  in  the  presence  of  counsel  for  the  applicant  company  and  the 
Winnipeg  Electric  Railway  Company  and  what  was  alleged  in  support  thereof, — 

It  is  ordered:  That  the  application  be,  and  it  is  hereby,  dismissed. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


ORDER  No.  30023. 

fn  th.e  rmutter  of  the  application  of  the  Crreut  Northern  Railway  Compa-wy,  und&r 
section  31^5  of  the  Railway  Act,  1919,  for  permission  to  issue  an  oxrmu^l  pass 
in  favour  of  Doctor  C.  T.  Tawney,  Untied  States  veterinai-iafn,  good  between 
Emerson  and  ^^'\in'nipeg,  in  the  province  of  Manitoba. 

File  No.  496.26. 

Tuesday,  the  17th  day  of  August,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  CJiief  Commdssioner. 
S.  J.  McLeax,  Assistant  Chief  Commissiomer. 
J.  G.  Rutherford,  C.M.G.,  Commissiioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof,  and  upon 
its  appearing  to  the  Board  that  the  case  in  point  is  within  the  spirit  and  intent  of  the 
general  order  of  the  Board  No.  274,  dated  November  20,  1919,  permitting  railway 
companies  to  carry  free  of  charge,  inter  alia,  certain  officials  of  the  Departments  of 
Immigration  and  Customs  of  the  United  States, — 

The  Board  accordingly  so  declares. 

F.  B.  oaryf:ll, 

Chief  Commissioner. 
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ORDEE  No.  30021. 

7/j  the  matter  of  the  application  of  the  Mailoch  Beach  Club,  in  the  pt'ovince  of  Mani- 
toba, hereinafter  called  the  "applicant/'  for  an  order  directing  the  Canadian 
Pacific  Bailway  Company  to  grant  campers  residing  at  Matloch  Beach  commu- 
tation ticket  privileg'es  to  that  point. 

File  No.  29'9'84.15. 

Wednesday,  the  18th  day  of  August,  A.D.  19'2'0. 

^  S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Winnipeg  on 
the  9th  day  of  «Tune,  1920,  in  the  prese^nce  of  counsel  for  the  applicant  and  the  Cana- 
dian Pacific  Railway  Company  and  what  was  alleged, — 

It  is  ordered:  That  the  application  he,  and  it  is  hereby,  dismissed. 

s.  J.  McLean, 

Assistmit  Chief  Commissioner. 


ORDER  No.  3O0'2'2. 

In  tJie  matter  of  tJie  complaint  of  the  Winnipeg  Beach  Community  Chib,  in  the  pro- 
vince of  Manitoba,  hereinafter  called  the  "  complainant,"  against  the  excessive 
increase  in  fares  for  passengers  travelling  between  the  city  of  Winnipeg  and 
the  summer  resort  of  Wimnipeg  Beach  and  adjoining  beaches. 

File  No.  29984.14. 

Wednesday,  the  18th  day  of  August,  A.D.  1920. 

S.  J.  McL^EAN,  Assistant  Chief  Commissioner- 

A.  S.  Goodeve,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissiioner. 

V.\H)U  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Winnipeg  o-n  the 
9th  day  of  June,  1920,  in  the  presence  of  counsel  for  the  Canadian  Pacific  Railway 
C'-ompany,  the  complainant,  the  town  of  Winnipeg  Beach  and  residents  of  Girali 
and  Dunnottar,  being  represented  at  the  hearing,  and  what  was  alleged, — 

It  is  ordered:  That  the  application  be,  and  it  is  hereby,  dismissed. 


S.  J.  McLEAN, 

Assistant  CJtief  CommHsshoner. 
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GENERAL  ORDER  No.  304. 

In  the  matter  of  special  tarijfs'  on  freight  traffic  to  Montreal,  Quebec,  St.  John,  West 

St.  John,  and  Halifax,  for  export. 

File  No.  30437- 1. 

Thursday,  the  19th  day  of  August,  A.D.  1920. 

Hon.  F.  B.  Cakvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean^  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Naxtel,  K.C.,  Deputy  Chief  Commissioner. 

A.  S.  Goodeve,  Commissioner. 

J.  G.  Rutherford,  C.^I.G.,  Commissioner. 

Whereas  tlie  rates  and  charofcs  on  freigrht  traffic  from  United  States  shipping 
points  to  the  Atlantic  ports  of  the  United  States  will  be  increased  on  the  26th  August, 
1920,  l\v  authority  of  an  order  of  the  Interstate  Commerce  Commission  dated  July 
29,  1920,  and  the  Board,  by  its  General  Order  No.  303,  dated  August  13,  1920,  has 
authorized  increases  in  the  freight  rates  and  charges  from  Canada  to  the  United 
States  in  conformity  with  the  said  order  of  the  Interstate  Commerce  Commission; 

And  whereas  it  is  expedient  in  the  public  interest  that  the  relationship  between 
the  rates  and  charges  from  Canadian  shipping  points  on  freight  traffic  to  the  ports  of 
Montreal,  Quebec,  St.  John,  West  St.  John,  and  Halifax,  for  export,  and  those  to  the 
Atlantic  ports  of  the  United  States  be  continued; 

Therefore,  in  pursuance  of  the  powers  conferred  upon  the  Board  by  section  325 
of  the  Railway  Act,  1919,  and  of  all  other  powers  possessed  by  the  Board  in  that 
behalf,— 

It  is  ordered:  That  the  said  rates  and  charges  on  export  freight  traffic  from  Cana- 
dian shipping  points  to  Montreal,  Quebec,  St.  John,  West  St.  John,  and  Halifax  may 
be  increased  in  conformity  with  the  said  relationship,  to  become  effective  on  or  after 
August  26,  1920.  on  not  less  than  five  days'  notice. 

F.  B.  CARYELL, 

Chief  Commissioner. 


GENERAL  ORDER  No  305. 

In  the  matter  of  reconsigning  rules  and  penalty  charges  for  detention  of  equipment- 
in  interstate  traffic  passing  through  Canada. 

File  No.  30451. 

Thursday,  the  19th  day  of  August,  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean^  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Naxtel,  K.C.,  Deputy  Chief  Commissioner. 

A.  S.  Goodeve,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Whereas  the  Interstate  Commerce  Commission  has,  by  its  Special  Permission 
No.  50321,  dated  at  Washington,  D.C.,  July  31,  1920,  authorized  the  publication  of 
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levised  recousigning-  rulee  applicable  on  all  freight  in  open  top  cars  and  coal  and  coke 
in  all  cars,  and  emergency  penalty  charges  for  detention  to  all  open  top  cars,  and  cars 
loaded  with  lumber,  coal  or  coke,  to  be  made  effective  upon  not  less  than  five  days' 
notice;  and  the  Canadian  Freight  Association,  in  behalf  of  Canadian  carriers  engaged 
in  interstate  traffic  passing  through  Canada,  has  applied  to  the  Board  for  permission" 
to  publish  and  tile  tariffs  in  accordance  therewith: 

It  in  ordered:  That  Canadian  carriers  of  the  said  interstate  traffic  be,  and  they 
are  hereby,  permitted  to  publish  and  file  tariffs  in  accordance  with  the  said  special 
Permission  No.  50321  of  the  Interstate  Commerce  Commission,  to  apply,  at  points  in 
Canada,  only  on  traffic  "  en  route "  from  any  point  in  the  United  States  through 
Canada  to  any  destination  also  in  the  United  States. 


F.  B.  CARVELL, 

Chief  Commissioner. 
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GENERAL  ORDER  No.  308. 

In  the  matter  of  the  application  of  the  Railway  Association  of  Canada,  on  behalf  of 
the  railway  companies  members  thereof  and  of  all  other  railway  .companies 
within  the  jurisdiction  of  the  Board,  for  authority  to  make  a  general  advance 
of  30  per  cent  in  the  totals  at  present  charged  for  the  'carriage  of  freight  hyi 
the  said  companies;  and  the  further  application  for  an  additional  increase  of 
10  per  cent  in  all  freight  rates,  and  an  increase  of  20  per  cent  in  passenger 
fares,  50  per  cent  in  sleeping  and  parlour  car  rates,  JfO  per  cent  in  the  rates 
on  mill-,  and  20  per  .cent  in  the  rates  for  excess  baggage. 

File  No.  29996. 

Thursday,  'the  9th  day  of  September,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

S.  J.  McLeax,  Assistant  Chief  C onunissioner.  - 

Hon.  W.  B.  Naxtel,  K.C,  Deputy  Chief  Commissioner. 

A.  S.  GooDEVE,  Conwiissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  applications  at  the  sittings  of  the  Board  held  in  Ottawa,  August 
10,  11,  12,  18,  19,  20,  and  21,  1920,  in  the  presence  of  counsel  for  and  representatives 
of  the  Canadian  Pacific,  Grand  Trunk,  Canadian  Northern,  Toronto,  Hamilton  and 
Buffalo,  New  York  Central,  Essex  Terminal,  Wabash,  and  Great  Northern  Railway 
companies,  the  Michigan  Central  Railroad  Company,  the  Canadian  Railway  Associa- 
tion, the  Canadian  Freight  Association,  the  Canadian  Manufacturers'  Association, 
the  Livestock  Dealers'  Association,  the  Canadian  Wholesale  Grocers'  Association,  the 
Canadian  Lumbermen's  Association,  the  Retail  Merchants'  Association  of  Canada, 
the  Clay  Workers'  Association,  the  Canadian  Export  Paper  Company,  the  Dominion 
Canners,  Limited,  the  Carnation  Milk  Products,  Limited,  the  Riordon  Paper 
Company,  the  National  Dairy  Council,  the  United  Farmers  of  Ontario,  the  Canadian 
Council  of  Agriculture,  certain  commercial  organizations  of  the  Maritime  Provinces, 
the  Retail  Coal  Dealers  of  Ontario,  the  Eastern  Canada  Livestock  L'nion,  the  Crushed 
Stone  Industries  of  Ontario,  the  Western  Canada  Livestock  L^nion,  the  Canadian 
Construction  Company,  Limited,  the  Boards  of  Trade  of  Winnipeg,  Toronto,  !Mont- 
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real,  and  St.  John,  the  city  of  Toronto,  the  Hamilton  Chamber  of  Commerce,  the 
London  Chamber  of  Commerce,  the  Border  Cities  Chamber  of  Commerce,  the  pro- 
vinces of  Manitoba,  Saskatchewan,  and  'New  Brunswick,  and  the  Department  of 
Public  Highways  for  the  province  of  Ontario,  the  evidence  offered  and  what  was 
allegred;  and  upon  reading  the  written  submissions  filed,  judgment,  dated  September 
0,  1920,  was  delivered  by  the  Chief  Commissioner,  and  concurred  in  by  the  other 
members  of  the  Board  who  heard  the  application,  a  certified  copy  of  the  said  judgment 
being  attached  hereto  marked  "A", — 

It  is  ordered:  That  the  changes  in  the  tariffs  of  the  companies  operating  steam 
railways  subject  to  the  jurisdiction  of  the  Board,  as  set  forth  in  the  judgment,  which 
is  hereby  made  part  of  this  order,  be,  and  they  are  hereby,  authorized. 

F.  B.  CAHVELL, 

Chief  Commissioner. 

'  "A"  ' 

Application  of  the  Railway  Association  of  Canada  on  hehalf  of  the  railway  companies, 
'  memhers  thereof,  and  of  all  other  railway  companies  within  the  jurisdiction  of 

this  Board,  for  authority  to  make  a  general  advance  of  thirty  per  cent  (S0%) 
in  the  tolls  at  present  charged  for  the  carriage  of  freight  hy  the  said  companies. 

File  No.  29996. 

JUDGMENT. 

The  Ciitef  Commissioner  Hox.  F.  B.  Carvell^  K.C.  : 

This  is  an  application  made  by  the  Railway  Association  of  Canada  on  behalf  of 
all  the  railways  under  the  jurisdiction  of  this  Board,  and  consisted,  first  of  a  general 
application  for  a  30  per  cent  increase  in  all  railway  freight  rates.  Before  the  hearing, 
and  as  a  result  of  the  decision  of  what  is  known  as  the  Chicago  Wage  Award,  by  which 
substantial  increases  were  given  to  all  railway  employees  in  the  United  States,  dating 
back  to  the  first  of  May  last,  a  supplementary  application  was  made  asking  for  a 
further  increase  of  10  per  cent  in  all  freight  rates;  20  per  cent  in  passenger  fares;  50 
per  cent  in  sleeping  and  parlour  car  rates ;  40  per  cent  in  milk  and  20  per  cent  in  excess 
baggage. 

At  the  hearing  representatives  of  the  different  railways  filed  statements  showing, 
at  great  length,  their  respective  financial  conditions  for  some  years  past;  all  showing 
an  increase  of  business  with  a  very  substantial  increase  in  operating  ratio,  which  in 
other  words,  means  the  number  of  cents  which  a  railway  must  expend  in  operating  its 
road  in  order  to  earn  one  dollar,  which  was  alleged  by  counsel  for  the  Railway  Associa- 
tion, as  the  surest  test  of  the  financial  condition  of  any  railroad,  and,  unfortunately, 
with  the  exception  of  the  Canadian  Pacific  Railway,  which  was  unsatisfactory,  practi- 
cally all  the  other  roads  showed  that  it  was  costing  as  much,  or  more,  to  operate  them 
than  they  were  receiving;  and  the  term  "operating  ratio"  does  not  take  into  account 
anything  in  the  way  of  fixed  charges  or  dividends. 

The  Canadian  Pacific  Railway  statement  shows  the  following  for  the  past  four 


years : — 

Operating 

Calendar  Year.  Net  Earnings.        Operating  Ratio. 

1916   50,476,499  '63-87 

1917   4'6,546,018  70-01 

191S   34,502,387  78  16 

KtK'   32,933,036  81-39 


while  for  the  six  months  ending  June  30  last  its  operating  ratio  had  jumped  to  87.58 
per  cent ;  and  in  the  report  for  July  just  filed  with  the  Board,  excluding  taxes  and 
ir'fludiiig  increased  wages  it  had  increased  to  91.43  per  cent. 
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The  operating"  ratio  of  the  Grand  Trunk  for  the  year  ending  December  31,  1919, 
was  87.43  per  cent,  and  for  the  six  months  ending  June  30  last,  was  99.97  per  cent. 
For  the  Canadian  Northern  system,  not  including  the  Intercolonial  or  National 
Transcontinental,  the  operating  ratio  for  the  year  ending  December  31,  1919,  was 
112.08  per  cent,  and  for  the  twelve  months  ending  May  31,  1920,  117.61  per  cent. 
According  to  estimates  filed  with  the  Board,  the  result  for  1920,  if  increased  wages 
were  granted,  as  hereinbefore  referred  to,  and  no  increase  in  the  traffic  rates,  the 
operating  ratio  would  be  134.23  per -cent.  If  the  wage  increase  were  granted  as  from 
the  first  of  May  last,  and  the  full  rate  increases  from  the  first  of  September  instant, 
the  operating  ratio  would  be  119.59  per  cent,  and  the  estimated  result  of  operations 
for  twelve  months  on  the  1920  basis,  with  both  wage  and  rate  increases  granted,  would 
still  leave  an  operating  ratio  of  105.01  per  cent. 

All  the  counsel,  representing  the  opposing  interests  based  their  case  upon  the 
financial  statement  of  the  Canadian  Pacific  Railway  and  practically  all  the  evidence, 
outside  of  the  financial  statements  above  referred  to,  dealt  only  with  that  railway,  and 
therefore,  in  arriving  at  a  judgment  I  am  forced  to  refer  almost  exclusively  to  the 
condition  of  the  Canadian  Pacific  Railway  in  order  to  arrive  at  proper  conclusions. 

Mr.  Moule,  the  assistant  comptroller  for  the  Canadian  Pacific  Railway  Company, 
stated  that  the  reserves  of  the  company  could  be  placed  at  $317,000,000  but  of  this 
amount  $160,000,000  would  only  be  available  after  the  lands  were  sold.  He  also 
stated  in  the  evidence  that  at  the  present  time  the  "liquid  assets"  consisted  of 
$53,000,000  in  cash  and  accounts  collectable  amounting  to  about  $16,000,000,  making 
a  total  of  $69,000,000,  of  which  about  $37,000,000  was  represented  by  Imperial  and 
Dominion  Government  securities.  As  against  this  he  stated  that  there  w^ere  accounts 
which  had  to  be  paid  amounting  to  $27,000,000  and  also  alleged  that  within  four  years 
fifty-two  million  dollars  of  actual  cash  must  be  provided  for  the  retirement  of  notes 
maturing  in  March,  1924,  although  by  that  date  the  cash  fund  should  be  augmented 
to  a  considerable  extent  by  the  receipts  from  land  sales  which  are  specially  allocated 
to  meet  these  obligations.  Notwithstanding  these  facts  it  was  contended  by  Mr. 
Geary,  counsel  for  the  city  of  Toronto,  and  Mr,  D'Arcy  Scott,  for  the  Government 
of  Saskatchewan  and  the  National  Dairy  Council,  that  no  matter  what  the  loss  might 
be  in  operation,  any  deficit  required  for  the  payment  of  dividends  should  be  taken 
from  the  reserves  so  long  as  the  same  lasted,  instead  of  increasing  the  rates  as  applied 
for. 

Mr.  McMaster,  counsel  for  the  Canadian  Manufacturers'  Association,  as  I  under- 
stood him,  contended  that  the  rates  should  be  so  adjusted  that  the  Canadian  Pacific 
Railway  would  be  able  to  pay  its  dividends  without  drawing  upon  its  reserves,  but 
nothing  further.  My  Symington,  counsel  for  the  province  of  Manitoba,  was  not 
quite  so  generous  and  Mr.  Coyne,  representing  the  amalgamated  Boards  of  Trade  of 
the  three  Prairie  Provinces,  would  draw  upon  the  reserves  to  some  extent  if  necessary 
for  the  payment  of  dividends. 

I  am  unable  to  agree  with  any  of  these  contentions  and  much  less  with  that  of 
Mr.  Geary  because,  should  his  doctrine  be  followed  to  its  logical  conclusion,  in  a  very 
short  time  the  cash  reserves  would  be  dissipated,  and  it  would  only  be  a  question  of 
time  when  this  company  would  find  itself  in  the  position  of  the  Grand  Trunk  and 
Canadian  Northern  systems. 

If  the  Canadian  Pacific  Railway  Company  has,  for  many  years  past,  kept  an 
outstanding  position  among  transportation  companies  of  the  world,  it  is  because,- 
through  wise  business  management  they  have  been  able  to  place  themselves  in  sucb 
a  financial  position  that  the  financial  world  has  faith  in  the  institution,  and  perhaps 
none  of  us  realize  the  value  which  this  financial  status  has  been  to  Canada  in  the 
outside  world  during  recent  years,  the  most  outstanding  case  being  the  loan  of 
$40,000,000  worth  of  debenture  stock  to  the  Imperial  Government,  which  was  actually 
hypothecated  in  the  United  States  for  the  purchase  of  munitions  during  the  great  war. 
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But,  apart  altogther  from  this  phase  of  the  question  we  have  in  the  actual 
conditions  in  Canada,  that  about  which  there  can  be  no  speculation  whatever.  It  is 
known,  from  their  financial  statement,  that  they  have  actually  put  into  the  road  out 
of  reserves,  proceeds  of  land  sales,  etc.,  $130,000,000,  which  has  probably  been  expended 
more  or  less  in  every  province  in  Canada  through  which  the  road  runs,  in  bettering 
conditions  and  fitting  it  to  that  extent  to  better  serve  the  public  as  a  common  carrier ; 
and,  according  to  the  evidence,  during  the  present  fiscal  year,  they  have  already 
expended  more  than  $8,000,000  "out  of  reserve"  for  the  construction  of  branch  lines 
in  western  Canada.  Under  the  present  financial  conditions  all  counsel  above  referred 
to,  I  think  would  admit  that  none  of  these  branch  lines  would  be  possible  during  the 
present  year  if  the  Canadian  Pacific  Railway  Company  did  not  have  the  reserve  from 
which  to  draw  for  this  purpose,  but,  even  supposing  they  were  able  to  sell  securities 
to  the  public  it  would  mean  an  increase  of  their  fixed  charges  or  dividends  which 
would  have  to  be  met  out  of  earnings,  and  every  addition  to  capital  expenditure  would 
be  a  further  demand  for  increased  rates;  and  therefore,  considering  the  question  from 
every  standpoint,  I  consider  it  a  national  necessity  that  the  Canadian  Pacific  Railway 
at  least  be  kept  in  a  healthy  financial  condition,  with  the  hope  that,  as  a  result  the 
other  great  railway  system  may  be  benefited  in  a  corresponding  degree. 

The  financial  statement  of  the  Canadian  Pacific  Railway  for  the  year  ending 
December  31,  1919,  showed  a  surplus  of  $844,249.  It  was  contended  and  was  not 
•denied,  that  should  they  pay  the  increases  to  their  employees,  based  upon  the  Chicago 
Award,  without  receiving  any  increase  in  rates,  the  1920  balance  sheet  would  show 
a  deficit  of  many  millions  of  dollars.  The  above  mentioned  award,  if  adopted  by  this 
company,  would  require  an  additional  wage  expenditure  before  the  31st  day  of  Decem- 
l)er  next,  of  $14,822,300  and  for  the  next  full  year  nearly  $22,000,000,  and,  if  adopted 
by  the  other  roads  w^ould  mean  the  same  proportion  of  increases. 

It  was  strongly  contended  by  many  interests,  that  the  Board,  in  making  its 
decision,  should  take  into  consideration  only  the  financial  requirements  of  the 
Canadian  Pacific  Railway  Company,  and  whatever  deficit  there  should  be  in  the 
operation  of  the  Canadian  National  System  should  be  borne  by  the  country  out  of 
ordinary  taxation.  In  replying  to  these  contentions  the  representatives  of  the 
Canadian  National  Railway  pled  most  earnestly  for  the  full  increases  asked  for, 
claiming  that  were  they  granted,  and  they  paid  the  wage  increases  above  referred  to-^, 
their  operating  ratio  for  the  next  year  would  be  105  per  cent,  and  they  only  asked 
to  be  placed  in  such  a  position  that  they  could  run  the  railroad  without  going  to  the 
country  for  assistance,  admitting  for  the  present  at  least,  that  the  country  should 
take  care  of  the  fixed  charges  as  well  as  the  deficit  which  was  sure  to  result  from  the 
operation  of  the  Intercolonial  and  National  Transcontinental  systems. 

Before  attempting  to  arrive  at  the  amount  of  increases,  if  any,  to  be  granted,  I 
take  it  the  Board  must  first  decide  what  policy  it  will  adopt  with  respect  to  these 
opwjsing  contentions.  While  I  realize  that,  to  a  very"  large  extent,  the  financial 
requirements  of  the  Canadian  Pacific  Railway  must  govern  our  decision,  yet  I  would 
])e  very  sorry  to  take  the  attitude  that  we  should  not  in  any  manner  consider  the 
requirements  of  the  Canadian  National  system. 

It  would  be  entirely  useless,  for  the  purposes  of  this  decision  to  at  all  enter  into 
the  history  of  this  great  system;  suffice  it  to  say  it  is  n(Jw  a  reality  which  the  people 
of  Canada  own  and  must  work  out  to  the  best  interests,  not  only  of  the  railway,  but 
the  country  as  a  whole. 

Reference  was  made,  during  the  course  of  the  hearing,  to  a  statement  made  by 
tlie  Minister  of  Railways  in  Parliament  in  the  month  of  March  last  that  it  was  a 
question  for  the  House  to  decide  as  to  whether  the  deficit  of  $47,000,000  on  the  Cana- 
dian National  .system  should  be  met  by  rates  or  taxes  upon  the  people.  Parliament 
sat  for  nearly  three  months  after  this  statement  was  made  and  prorogued  on  the 
last  day  of  June  without  having  taken  any  action,  and  therefore  this  Board  must 
approach  it  from  the  standpoint  of  the  law  as  it  now  stands,  which  imposes  upon  this 
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Board  the  duty  of  "fixing,  determining  and  enforcing  just  and  reasonable  rates,"  not 
only  for  the  Canadian  Pacific  Railway,  but  for  all  other  railways  under  its  jurisdiction. 
Therefore,  as  only  one  rate  ought  to  be  made  for  all  companies,  the  real  question  to  be 
decided  is,  what  are  just  and  reasonable  rates,  considering  all  the  circumstances  of  all 
the  railways  of  Canada  as  they  exist  to-day.  What  might  be  considered  a  just  and 
reasonable  rate  for  one  company  might  be  an  unjust  and  unreasonable  rate  for  another, 
and  therefore,  I  take  it  we  must  arrive  at  that  medium  which  will  on  the  whole,  be 
just  and  reasonable  in  so  far  as  it  is  possible  to  do  so,  and,  at  the  same  time  be  just 
and  reasonable  to  the  community  who  have  to  pay  the  tolls. 

If  we  give  a  rate  which  will  barely  allow  the  Canadian  Pacific  Railway  Company 
to  pay  its  fixed  charges  and  dividends,  or  a  lesser  rate,  then  it  is  absolutely  certain  that 
the  Canadian  National  Railway  system,  including  the  Grand  Trunk,  Grand  Trunk 
Pacific,  Intercolonial  and  Transcontinental,  and  for  the  purposes  of  this  judgment 
1  am  considering  them  as  a  part  of  this  system,  will  face  an  operating  deficit  of  at 
least  $50,000,000  per  year,  assuming  that  the  wage  award  is  adopted  and  including 
the  Intercolonial  and  K^ational  Transcontinental  and  Grand  Trunk  Pacific  systems. 

The  National  system  will  therefore  be  condemned  at  its  birth  to  a  condition, 
which  practically  for  all  time  to  come,  or  at  least  for  many  years,  will  force  it  to 
Parliament  annually  for  money  with  which  to  pay  the  operating  expenses  of  the 
road.  Such  a  condition  must  necessarily  prove  very  discouraging  to  its  managers  and 
officials. 

In  my  judgment  that  is  not  in  the  best  interests  of  the  country,  as  a  whole,  and 
therefore  while  not  attempting  to  grant  a  rate  which  will  immediately  place  the 
Canadian  National  system  upon  a  self-supporting  basis,  yet  it  should  be  one  which 
will  at  least  give  its  managers  the  hope  that  by  wise  and  prudent  operation  this 
happy  end  may  be  attained,  and  that  it  may,  within  a  reasonable  time  reach  a 
position  of  independence  without  which,  I  fear,  nothing  but  disaster  can  be  the  result. 

According  to  the  statement  furnished  by  ]^[r.  Beatty,  president  of  the  Canadian 
Pacific  Railway  Company,  assuming  that  the  wage  award  is  adopted,  and  assuming 
that  the  full  increases  asked  for  are  granted,  their  deficit  would  be  $62,179  at  the  end 
of  the  present  year,  and,  in  order  that  there  may  be  no  misunderstanding.  I  quote 
that  portion  of  the  statement  as  follows.  The  anticipated  results  for  the  year  1920 
have  been  estimated  on  the  following  basis: 


The  actual  gross  earnings  for  the  first  six  months  were   $  92,057,586 

Assuming  for  the  balance  of  the  year  a  20  per  cent  increase  in  freight 
traffic  and  10  per  cent  in  passenger  traffic  the  gross  for  the  last 

half  of  the  year  are  estimated  at   112,600,000 

Estimated  on  sleeping-car  and  commutation-car  rates  now  in  effect.  .   .  .  650,000 


Estimated  gross  revenue   $205,307,586 


Operating  expenses,  January  to  June,  inclusive.  $80,629,400 
Assuming  the  same  operating  ratio  for  the  last 

half  of  1920,  as  for  the  last  half  of  1919. 

without  added  wage  or  material  costs.  .  .  .  89.291,800 

 $169,921,200 

Add  advance  in  cost  of  fuel   $4,293,000 

Advance  in  cost  of  material  and  supplies  .  .   .  .  6,112,000 

Sales  tax   400,000 

Overtime  train  service  at  one  and  one-half.  .  765.000 

  11,570,000 


Total  estimated  operating  expenses    $181,491,200 

Estimated  net  for  1920,  without  advance  in  rates   23,816,386 

30  per  cent  increase  in  freight  rates  for  four  months,  assuming  20  per 

cent  increase  in  freight  traffic   16,563,600 

Estimated  net   ?  40,379,986 

Estimated  income  tax   3,068,838 

Net  after  income  tax   37,311,048 

Fixed  charges,  dividends  and  pensions  lund   32,579,077 

Surplus   5  4,731,771 
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Wage    award,    if    applied    in    Canada — four 

months — may  to  August,  inclusive   $7,113,750 

September  to  December,  inclusive   7,708,450 

  $14,822,300 

Estimate  of  revenue  from  supplemental  applica- 
tion— 

Freight.  10-  per  cent   $5,521,200 

Passenger,  20  per  cent   3,619,300 

Sleeping  and  parlor  car,  50  per  cent..   ..  828,566 

Milk.  40  per  cent   32,410 

Excess  baggage,  20  per  cent   26,875 

 10,028,350 

 4,793,950 


Deficit.  .   $  62,179 


In  arriving  at  this  conclusion  we  must  take  into  consideration  the  fact  that  his 
increases  are  based  upon  a  period  of  iouv  months  from  the  first  day  of  September, 
while  now  they  will  be  somewhat  less  than  that,  and  which  to  that  extent  would 
increase  the  deficit,  and  also  that  eight  months'  increased  wages  will  be  paid  during 
this  present  year. 

This  naturally  leads  to  what  would  be  the  result,  assuming  that  the  full  increases 
were  granted  when  applied  to  the  fiscal  year  of  1921,  and  it  must  be  admitted  that  this 
is  to  some  extent  a  matter  of  speculation.  Mr.  McMaster  furnished  a  very  interesting 
statement  for  the  year  ending  June  30,  1920,  in  which  he  estimated  a  surplus  of 
$26,000,000. 

For  the  purpose  of  this  decision,  however,  I  think  the  fairer  way  would  be  to 
take  the  estimate  of  the  Canadian  Pacific  Kailway  for  the  year  1920,  and  attempt 
to  figure  out  what  the  result  would  be  during  the  next  fiscal  year,  assuming  the  same 
volume  of  business  and  the  same  general  conditions  as  we  know  to  exist  during  the 
present  fiscal  year. 

I  have,  therefore,  prepared  a  statement,  based  upon  the  evidence  adduced,  showing 
the  estimated  gross  revenue  for  the  year  1920,  first  without  increased  rates,  and  secondly 
Avith  the  full  increases  asked  for,  and  also  the  estimated  expenditures.  Included  in 
the  latter  is  the  item  of  $6,250,000  for  increased  labour  necessary  to  bring  the  main- 
tenance of  way  up  to  the  average  of  pre-war  years.  I  have  also  in  the  statement 
shown  the  estimated  receipts  to  some  extent  divided.  Instead  of  the  miscellaneous 
item,  I  have  shown  the  amounts  receivable  in  the  different  items  making  up  the 
account.  These  latter  items  have  been  furnished,  at  my  request,  by  Mr.  Moule  and 
are  not  found  in  the  exhibit  filed  in  the  same  detail  as  contained  herein.  The  result 
of  this  calculation,  both  of  estimated  receipts  and  expenditures,  is  as  follows: — 


Estimated  Gross  Revenue  for  11)21,  based  on  1020,  without  Increased  Rates. 


Freight,  Eastern  lines  (including  20  per  cent  increase  2nd  half  year).,      $  63,0'00,000 

Western  lines  (including  20  per  cent  increase  2nd  half  year)  .  .  7'4,0'0'0,00'0 

Switching,  Eastern  lines   270,^000 

Western  lines   330,000 

Passenger  (deducting  Coolie  business,  but  including  10  per  cent  increase 

in  latter  half  year)   45,000,000 

Sleeping  and  parlor  car  (including  full  year  20  per  cent  increased  rates 

in  effect  and  10  per  cent  increase  in  business  2nd  half  year)   5,'000i,00'0 

Milk   250,000 

Excess  baggage                                                                                        .  ,  400,0'00 

Express   7,'000,'00'0 

Mail   1,500,000 

Demurrage   470,000 

Hire  of  equipment   2,,9i50,'O00' 

Storage  of  freight  and  baggage   450,000 

Grain  elevators   1,000,000 

Parcel  rooms  :   130,000 

Rents  and  miscellaneous   2,00'0,0'00 


$203,7i50,'000 
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Estimated  Revenue  for  1921,  based  on  1020,  with  Increases  Applied  for. 


E3stimated  gross,  as  per  above   $203,750,'000 

Add  4  0  per  cent  to  freight  (see  note)   54,800,000 

'*  40                     switching   240,000 

"  20  "      "     "  passenger   9,000,000 

"  50  "      "     "  sleeping  and  parlour  car   2,500,000' 

"  40  "      "        milk   100,000 

"  20  "      "     "  excess  baggage   80,000 


$270,470,000 

Estimated  expenses,  as  per  attached   217,230,000 

Net  revenue   53,240,000 

Fixed  charges  and  pension  fund   11,350,000 


Net  income   %  41,890.000 

Income  tax,  10 J  per  cent   4,398,500 


$  37,491,500 

Dividends   22,427,000 


Surplus   -5  15,064,500 


Estimated  Expenses  for  l!)21  on  present  basis  of  costs. 

Actual  expenses  to  June  30,  1920    $  80,629.000 

Estimate  of  expenses,  July  to  December,  assuming  same  operating  ratio 

as  last  year   89,292,000 

Estimate  of  new  wage  award.  .  .   21,000,000 

Increase  in  cost  of  coal  for  locomotives.  4,200,000  tons  at  S2.10   S,80'0,000 

Increase  in  coal  for  other  purposes,   600,000  tons    (Inland  S.S.  Lines 

station  buildings,  power  plants,  etc   1,200,000 

Miscellaneous  material,  30  per  cent   8,335,000 

Ties,  5,000,000  at  15  cents   750,000 

Rails,  100,000  tons  at  $10   1,000.000 

Maintenance  of  way  labour  below  average  for  4  years  prior  to  war,  134 

days  per  mile  of  mile  per  annum   6,225,000 


$217,231,000 


This  shows  an  estimated  surplus  for  the  next  fiscal  year  of  $15,064,500,  which  is 
probably  more  than  the  company  should  be  entitled  to,  and  which  is  probably  a  little 
less  than  the  actual  surplus  would  be  for  the  year's  operation,  as  possibly  the  increase 
of  the  maintenance  of  way  labour  might  not  be  realized.  As  against  this,  however,  for 
reasons  hereinafter  stated,  the  gross  revenue  would  not  be  as  great  as  I  have  estimated. 

This  brings  me  to  the  question  what  rate  of  increase,  if  any,  should  be  granted. 
Practically  the  whole  argument  of  Messrs.  Symington  and  Coyne,  outside  of  the 
general  statement  as  to  the  payment  of  the  dividends  herein  referred  to,  was  based 
on  the  allegation  that  the  rates  in  Western  Canada  were  greater  than  those  in  Eastern 
Canada.  This  has  been  a  burning  question  with  the  people  of  the  West  at  every  rate 
hearing  since  the  organization  of  this  Board,  and  as  the  matter  was  so  thoroughly 
discussed  in  the  Western  Rates  Case,  IT  Canadian  Railway  Cases,  123,  and  decisions 
arrived  at,  I  feel  it  unnecessary  to  enter  into  any  lengthy  analysis  of  figures  to  show 
to  what  extent,  if  any,  this  claim  is  justified. 

The  eastern  rates  apply  to  that  portion  of  Canada  east  of  Port  Arthur  (including 
Porth  Arthur,  eastbound),  and  the  western  rates  to  the  territory  west  of  lake  Superior 
(including  Port  Arthur,  westbound).  It  was  admitted  by  all  parties  at  the  hearing 
that  the  operating  ratio  in  Western  Canada  was  somewhat  less  than  in  the  East; 
that  the  tonnage  per  train  was  greater  in  the  West  than  in  the  East,  and  that  about 
55  per  cent  of  the  total  traffic  of  the  Canadian  Pacific  Railway  system  was  in  Eastern 
Canada  and  45  per  cent  in  Western  Canada. 

In  order  to  satisfy  myself  of  the  facts,  I  have  investigated  the  tariffs,  both  east 
and  west,  applicable  to  the  more  important  traffic  movements.  I  find  that  on  building 
brick,  sand,  gravel  and  crushed  stone,  also  on  green  vegetjables  to  and  from  dis- 
tributing points,  the  carload  rates  are  lower  in  the  West  than  in  the  East;  that  on 
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rough  or  partly  dressed  building  stone  the  western  rates  are  the  lower  for  the  shorter 
hauls  and  slightly  the  higher  for  the  longer,  with  parity  in  some  of  the  mileage  blocks; 
f.nd  that  on  cheese,  eggs  and  fresh  meat  the  carload  tariff  to  and  from  distributing 
points  is  lower  for  distances  to  between  150  and  200  miles  and  higher  for  the  longer 
movements  than  in  the  East. 

On  lumber,  while  the  shorter  haul  rates  are  lower  than,  or  the  same  as,  those 
in  the  East,  and  higher  for  the  longer  distances  under  the  mileage  tariff,  the  specific 
point  to  point  tariff,  which  really  governs  the  bulk  of  this  traffic,  is  considerably 
higher  in  the  West  than  for  similar  distances  in  Eastern  Canada.  In  dealing  with 
a  station  to  station  tariff,  however,  a  mere  comparison  of  similar  distances  is  not 
always  conclusive,  since  a  density  of  movement  on  the  one  side  may  not  be  counter- 
balanced on  the  other. 

As  to  livestock,  while  there  is  little  difference  between  the  West  and  East  rates 
in  the  mileage  tariffs,  the  point  to  point  western  tariff  is  in  general  the  higher,  taking 
movements  to  Winnipeg  and  Montreal  as  illustrative. 

As  regards  agricultural  implements  shipped  in  carload  lots  from  distributing 
points,  up  to  100  miles  the  western  rates  are  lower  than  the  eastern  for  some  dis- 
tances, and  are  the  same  for  others,  but  above  100'  miles  they  rule  higher — consider- 
ably so  for  the  long  hauls.  The  carload  mixing  privilege  is,  however,  more  liberal 
in  the  West  than  in  the  East. 

When  we  come  to  general  merchandise,  or  what  is  referred  to  as  class  freight, 
I  find  that  the  western  rates  are  considerably  greater  than  the  eastern,  whether  they 
be  those  of  the  standard  maximum  mileage  tariffs  or  those  of  the  special  tariffs  from 
distributing  points. 

It  is  somewhat  difficult  to  form  a  comparison  of  the  grain  rates  between  the  two 
divisions  because  practically  all  the  grain  rates  in  the  West  are  based  upon  Eort 
William  or  Port  Arthur,  and  we  have  no  such  distances  in  the  East  as  we  have  in 
the  West,  but,  generally  speaking,  the  following  table  affords  an  indication,  taking 
Windsor,  Ont.,  as  the  starting  point  producing  the  longest  eastern  hauls  of  Ontario- 
grown  grain: — 

Miles.  Cents. 


Windsor  to  Montreal   555  35 J 

Brandon  to  Fort  William   553  ''"'S 

Windsor  to  Lennoxville   657  32 

Wapella,  Sask,,  to  Fort  William   655  21 

Windsor.  Ont.,  to  St.  John.  N.B   1.033  3«i| 

Hatton,  Sask.,  to  Fort  William   1,032  28 


Allowing  for  the  undoubted  fact  that  a  very  large  proportion  of  the  traffic  both 
east  and  west  is  on  the  commodity  basis,  I  am  still  forced  to  the  conclusion  that  the 
rates  in  Western  Canada  average  considerably  greater  than  in  the  East,  possibly 
around  15  or  18  per  cent. 

In  coming  to  this  conclusion  I  am  stating  nothing  new,  as  this  fact  has  always 
been  recognized  and  particularly  by  Sir  Henry  Drayton,  the  then  Chief  Commissioner, 
in  the  Eastern  Kates  Case,  so  called,  In  re  Eastern  Tolls,  22  Can.  By.  Cases,  at 
page  41,  where  the  following  statement  appears: — 

"  While,  as  has  been  set  out  at  greater  length  in  the  Western  Rates  case, 
differences  of  condition  do  exist  between  Eastern  and  Western  Canada,  and 
while  western  freight  rates  have  already  materially  been  reduced,  the  general 
schedule  there  obtaining  is  still  higher,  notwithstanding  the  fact  that  certain 
western  raites  that  may  be  instanced  are  lower.  There  is  no  doubt  but  what  the 
Act  requires  and  the  general  public  interest  of  the  country,  as  a  whole,  demands, 
that,  if  practicable,  eastern  rates  should  be  advanced  so  that  the  different 
schedules  may  more  nearly  approach  a  parity." 

This  principle  should  be  followed.  Giving  weight  to  the  conditions  set  out  in  re 
Western  Tolls  as  affecting  the  relative  levels  of  tolls  east  and  west  of  Eort  William 


291 


and  also  bearing  in  mind  changes  in  conditions  which  have  taken  place,  I  am  of  the 
opinion  that  it  is  justifiable  to  allow  a  reasonably  less  percentage  of  increase  on, 
freight  tolls  west  of  Fort  William  than  east  thereof.  Consequently,  I  have  concluded 
that  an  increase  in  rates  should  be  granted  along  the  following  lines,  with  the 
exception  of  the  items  hereinafter  specially  referred  to. 

Until  the  31st  day  of  December,  A.D.  1920,  I  would  give  a  general  increase  of 
40  per  cent  in  eastern  freight  rates  and  35  \)er  cent  in  western  freight  rates  with 
20  per  cent  both  east  and  west  in  passenger  fares;  which,  however,  should  not  exceed 
four  cents  per  mile,  50  per  cent  in  sleeping  and  parlour  car  rates  and  20  per  cent  on 
excess  baggage. 

Commencing  the  first  day  of  January  next,  and  until  there  is  another  revision 
of  rates,  I  would  reduce  these  percentages  on  freight  to  35  per  cent  in  eastern  ter- 
ritory and  to  30  per  cent  in  western  territory,  with  10  per  cent  reduction  in  passenger 
fares  up  to  the  first  day  of  July  next,  when  passenger  rates  should  come  back  to  the 
basis  in  effect  prior  to  the  coming  into  force  of  this  judgment;  but  continuing  the 
full  increases  in  parlour  and  sleeping  car  rates  and  excess  baggage.  It  will  of  course 
be  understood  that  the  percentages  of  increases  in  the  rates  east  and  west  of  Port 
Arthur  herein  granted  will,  in  the  case  of  through  rates  betw^een  the  East  and  the 
West  (excepting  transcontinental  commodity  rates),  apply  to  the  East  and  West 
factors  thereof  respectively. 

This  will,  in  my  opinion,  very  nearly  give  the  Canadian  Pacific  Railway  an 
even  balance  sheet  at  the  end  of  the  present  fiscal  year,  and  for  the  year  1921,  accord- 
ing to  my  estimate,  should  give  them  a  reasonable  surplus ;  but  it  may  <Btill  leave  the 
Canadian  J»s^ational  system  with  an  operating  deficit. 

At  the  hearing  I  was  very  much  impressed  with  the  argument  presented  by 
those  opposing  any  increase  on  crushed  stone,  sand  and  gravel,  as,  from  the  evidence 
adduced,  and  which  was  not  contradicted  by  the  railway  companies,  they  must  be 
making  a  fairly  substantial  profit  in  the  transportation  of  these  commodities;  but  I 
am  arriving  at  this  conclusion,  to  a  very  great  extent,  by  the  public  necessities  of 
Canada  at  the  present  time.  Perhaps,  next  to  the  railroads  nothing  is  more 
urgently  required  than  the  improvement  of  our  highways,  and  any  increase  in  the 
rates  on  the  materials  entering  into  their  construction  must  of  necessity  defer  this 
much  needed  improvement;  in  fact  it  was  stated  by  Mr.  McLean,  of  the  Public 
(Works  Department  of  the  province  of  Ontario,  that  they  were  now  establishing  in 
many  parts  of  that  province  crushing  plants  at  local  centres,  as  the  rates  were 
already  greater  than  the  trafiic  would  bear,  and  therefore  any  increased  rate  would 
not  only  deprive  the  public  of  a  real  necessity,  but  w^ould  probably  reduce  the  busi- 
ness and  consequently  the  profits  of  the  railway,  therefore  I  would  give  no  increases 
in  the  rates  on  these  three  commodities. 

Owing  to  the  unprecedented  cost  of  coal  to-day  and  the  likelihood  of  the  same 
condition  continuing  for  some  time  to  come,  I  am  not  inclined  to  grant  the  above 
general  increases  in  this  commodity.  The  Order  in  Council,  P.C.,  1863,  gave  the 
following  increases: — 


In  rates      0  to    49  cents  per  ton   Increase  15  cents. 

50    "     99     "        "     "   "        20  " 

100    "    199      "        "     "   30  " 

200    "    299      "        "     "   "        40  " 

"      "      300  up  *'        "     "   "        50  " 
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This  scale  was  that  prescribed  in  the  McAdoo  Order  for  the  United  States.  There 
is  no  lower  rate  now  from  Black  Rock  to  Ontario  points  than  80  cents,  and  the  higher 
rates  are  $1.80  to  Kingston,  $2.40  to  North  Bay,  Parry  Sound  and  Depot  Harbour, 
and  $3.10  to  Sudbury.  Based  on  the  current  rates  I  would  allow  the  following 
increases,  viz: — 

•In  rates      0  to    SO  cents  per  ton   Increase  10  cents. 

Over  SO    "    150    "  15 

150  "  "   "  20 

In  the  West  the  minimum  line  haul  rate  is  also  80  cents,  but  the  hauls  being:  much 
longer  than  in  Eastern  Canada,  the  great  bulk  of  the  territory  will  take  the  maximum 
increase  of  20  cents.  From  Lethbridge,  for  example,  the  maximum  increase  will 
operate  to  destinations  Medicine  Hat  and  east. 

The  increase  in  the  rates  on  cordwood,  slabs,  edgings,  and  mill  refuse,  all  for  use 
exclusively  as  fuel,  should  be  limited  to  10  per  cent. 

I  would  also  refuse  any  increase  in  milk  rates  as  only  a  few  months  ago  this  Board 
on  a  special  application,  refused  any  increase  on  this  commodity. 

I  also  think  there  should  be  no  increase  in  the  minimum  class  rate  scale  as 
established  by  Order  in  Council,  P.C.  1863,  and  now  in  force  by  a  recent  order  of  this 
Board,  as  well  as  the  minimum  charge  per  shipment. 

As  substantial  increases  were  given  in  commutation  fares  by  special  order  of 
this  Board  only  a  few  months  ago,  no  additional  increase  should  be  given  them  herein. 

So  far,  the  freight  rates  dealt  with  are  those  charged  for  line  hauls.  Local 
switching  rates  were  materially  increased  by  the  carriers  about  ten  months  ago,  and 
these,  together  with  the  tolls  for  interswitching,  it  is  not  the  purpose  of  this  judgment 
to  increase.  The  same  must  be  said  of  the  charges  for  such  other  incidental  services 
as  railling-in-tra|isit  diversion,  reconsignment,  stop-overs,  demurrage,  weighing  and 
the  like.  Should  the  carriers  feel  that  the  existing  tariffs  do  not  fully  compensate 
them  for  the  services  rendered,  any  formal  applications  they  may  make  will  be 
investigated  and  dealt  with  on  their  merits. 

In  some  industries  the  amount  of  increase  in  the  rates  themselves,  is  a 
consideration  secondary  to  the  preservation  of  the  rate  relationships  from  the  points 
of  production.  For  example:  the  maintenance  of  the  existing  spreads  between  the 
rates  from  the  various  mills  in  British  Columbia  was  urged  at  the  hearing  by  the 
lumber  interests  of  the  province.  While  the  principle  of  percentage  increases  must 
necessarily  disrupt  these  relationships  to  some  extent,  it  is  considered  important  that 
in  the  working  out  of  the  tariffs  such  recognized  differentials  as  have  been  referred  to 
should  be  preserved  so  far  as  may  be  practicable,  even  though  certain  rates  may  result 
which  are  lower,  or  higher  than  they  would  otherwise  be. 

Transcontinental  commodity  rates  may  be  advanced  correspondingly  to  the 
increases  now  permitted  in  the  United  States,  preserving  the  relationship  between 
the  territorial  groups  of  the  two  countries  that  have  obtained  since  1918. 

As  under  a  percentage  division  of  joint  through  rates  each  participating  carrier 
will  receive  its  appropriate  share  of  the  increases  herein  authorized,  it  is  necessary 
that  those  railways  that  in  joint  traffic  are  paid  an  arbitrary  division  in  a  fixed  amount, 
should  receive  a  percentage  of  increase  corresponding  to  the  increase  in  the  through 
rates. 

As  our  jurisdiction  for  granting  increases  on  .certain  lines  of  railway  in  Western 
Canada  depends  entirely  upon  the  amendment  to  section  325  of  the. Railway  Act,  1919, 
which  expires  on  the  6th  day  of  July,  1922,  the  rates  hereby  established  cannot 
continue  beyond  that  date  unless  Parliament,  in  its  wisdom,  sees  fit  to  extend  the 
provisions  of  that  section.  Therefore,  the  rates  herein  provided  for  shall  not  extend 
beyond  the  first  day  of  July,  1922. 

^fr.  E.  ^r.  Macdonald,  K.C.,  on  behalf  of  the  maritime  section  of  the  Canadian 
Manufacturers'  Association  and  Honourable  Mr.  Finn  on  behalf  of  the  Government 
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of  Nova  Scotia,  urged  that  in  any  advance  which  might  be  made  the  proportional 
arbitraries  east  of  Montreal  in  existence  prior  to  the  year  1915,  should  be  maintained. 
I  fear,  however,  we  have  not  sufficient  information  at  the  present  time  to  justify  us 
in  attempting  to  deal  with  this  question,  therefore,  in  arriving  at  my  decision  I  have 
not  taken  this  into  consideration,  but  always  reserving  the  right  of  the  maritime 
people  to  apply  to  the  Board,  and  also  reserving  the  right  to  render  a  decision  on  the 
sugar  application,  now  before  us,  regardless  of  what  the  general  decision  may  be 
hereunder. 

At  the  hearing  Mr.  Kelly,  speaking  for  the  Railway  Association  of  Canada,  stated 
that  they  had  decided  to  pay  the  railway  employees  the  rates  granted  to  the  American 
employees  by  the  Chicago  award,  granting  back  pay  to  the  first  day  of  May  last,  and  on 
cross-examination  he  frankly  admitted  that  if  they  were  not  granted  he  firmly  believed 
"there  would  be  a  general  strike  throughout  Canada."  Realizing  as  I  do  the  sincerity 
of  his  statement  and  the  terrible  results  which  would  necessarily  befall  the  people  of 
this  country  as  a  w^hole  under  such  a  contingency,  I  have  taken  his  statement  into 
consideration  in  adjusting  the  rates  herein.  It  must  not  be  forgotten  that  a  tery 
large  part  of  the  increase  hereby  granted  will  be  necessary  to  take  care  of  this  increased 
wage,  in  the  case  of  the  Canadian  Pacific  Railway  Company  alone,  amounting  to 
nearly  $22,000,000  per  year. 

I  realize  these  rates  will  be  a  substantial  burden  upon  the  people  of  Canada  but  it 
was  admitted  by  all  parties  at  the  hearing  that  the  cost  of  everything  entering  into 
the  operation  and  maintenance  of  railways  has  increased  more  than  100  per  cent 
during  the  past  four  years,  while  the  railway  companies  have  been  granted  increases 
in  what  are  known  as  the  15  per  cent  and  25  per  cent  cases,  amounting  on  an  average 
to  not  more  than  35  per.  cent. 

It  is  entirely  unreasonable  that  the  railway  companies  should  be  expected  to 
provide  the  necessary  transportation  services  for  this  country  unless  they  receive 
rates  somewhat  in  proportion  to  the  increased  cost  of  their  operation,  and  while  the 
rates  herein  established  fall  far  below^  the  increased  cost  of  everything  else,  yet  I  feel 
they  will  be  sufficient  to  enable  the  railways  to  carry  on  during  the  term  to  which  they 
apply,  and  that  the  people  in  the  light  of  the  actual  facts  will  cheerfully  contribute 
their  quota  in  order  to  keep  these  utilities  in  a  position  to  efficiently  transi)ort  the 
business  of  the  country. 

The  Canadian  Pacific,  Grand  Trunk  and  Canadian  Northern  companies  will  be 
required  to  furnish  to  this  Board  monthly  statements  of  their  operating  revenues  and, 
should  this  Board,  at  any  time  before  July  1,  1922,  be  of  the  opinion  that  a  greater 
or  less  amount  of  money  is  being  paid  to  the  railway  companies  than  is  actually 
necessary  to  enable  them  to  maintain  a  reasonable  degree  of  operating  efficiency,  this 
Board  reserves  to  itself  the  right,  at  any  time,  on  notice,  to  readjust  the  rates  to.  meet 
the  conditions  then  existing. 

The  steam  railway  companies  subject  to  the  jurisdiction  of  this  Board  shall 
therefore  be  entitled  to  publish  and  file  tariffs  in  accordance  with  the  above  provisions 
effective  on  or  after  Monday  the  13th  day  of  September,  instant. 

In  working  out  the  rates  under  this  judgment,  fractions  will  be  disposed  of  as  set 
out  in  Order  in  Council,  P.C.  1863. 

Ottawa,  September  6,  1920. 

The  Assistant  Chief  Commissioner,  the  Deputy  Chief  Commissioner  and  Com- 
missioners Goodeve  and  Rutherford  concurred. 


294 


Application  of  the  Edmonton,  Dunvegan  and  British  Columbia  Railway  Company 
and  the  Central  Canada  Railway  Company  for  approval  of  standard  freight 
and  passenger  tariffs  increasing  their  rates. 

File  No.  30186. 

JUDGMENT.  , 

McLean,  Assistant  Chief  Commissioner  : 

Ai)plication  was  launched  for  a  50  per  cent  increase  in  freight  rates  and  a  cor- 
responding increase  in  passenger  rates.  The  rates  of  this  railway  are,  for  the  reasons 
set  out  in  "  In  re  Edmonton,  Dunvegan  and  British  Columbia  Railway  Company, 
22  Can.  Ry.  Cas.,  1"  permitted  to  be  on  the  Mountain  scale. 

The  application  as  launched  asked,  as  has  been  pointed  out,  for  a  50  per  cent 
increase  in  standard  passenger  rates.  The  standard  rate  of  the  Mountain  scale  being 
4  cents,  this  would  give  a  rate  of  6  cents  per  mile.  In  the  cotirse  of  the  hearing, 
counsel  for  the  railway  companies  substituted  5  cents  as  the  maximum  rate  per  mile 
for  which  the  railways  were  asking. 

At  the  hearing,  representation  was  made  by  counsel  for  the  railways  that  a 
general  application  based  on  increased  costs  of  operation  was  in  course  of  preparation  ' 
by  the  railways  subject  to  the  Board's  jurisdiction.  Representation  was  made  at  the 
hearing  by  Mr.  Ford,  counsel  for  the  Board  of  Trade  of  Grand  Prairie,  that  the  matter 
of  rate  increase  should  stand  over  until  the  general  application  for  rate  increase  was 
dealt  with. 

Subsequent  to  the  hearing,  the  Board  received  a  telegram  from  the  secretary  of 
the  United  Farmers  of  Alberta  strongly  urging  that  the  application  should  not  be 
decided  before  the  general  application  of  railway  rate  increases.  When  the  applica- 
tion for  general  rate  increases  was  launched,  notification  of  the  hearing  was  duly 
given  to  Mr.  Higginbotham,  secretary  of  the  United  Farmers  of  Alberta. 

During  the  hearing,  representations  were  made  as  to  the  condition  of  the  service 
afforded  on  the  applicant  railways.  It  was  strongly  urged  that  the  need  for  retention 
of  the  Mountain  scale  basis  no  longer  existed.  In  addition  to  what  was  set  out  at 
the  hearing,  representations  are  on  file  from  various  organizations  taking  this  posi- 
tion. It  was  strongly  urged  that  with  the  limited  population  at  present  located  in 
the  country  served  by  the  railways  concerned,  any  increase  of  rates  would  be  highly 
detrimental. 

The  burden  of  increased  rates  is  one  which  should  be  imposed  only  when  there 
is  a  thoroughly  established  justification  therefor.  At  the  same  time,  in  the  present 
application,  as  well  as  in  the  application  launched  by  the  railways  for  a  general 
increase  in  rates,  much  material  was  submitted  re-enforcing  what  is  a  matter  of 
common  knowledge,  namely,  that  in  the  period  which  has  elapsed  since  1914  railway 
costs  of  operation  have  practically  doubled,  while  rate  increases  have  been  very 
much  less.  The  weighty  responsibilities  imposed  upon  the  Board  by  Parliament 
compel  the  conclusion  that  rates  inadequately  remunerative  are  not  only  detrimental 
to  the  railway  concerned  but  in  a  wider  and  more  important  phase  are  detrimental 
to  the  public  served  by  the  railway,  because  if  the  rates  do  not  adequately  remunerate 
for  the  service  the  efficiency  will  tend  to  deteriorate,  and  there  will  be  progressive 
difficulty  in  obtaining'  those  adequate  facilities  which  are  essential  if  traffic  is  to  move. 

While  the  Board  was  considering  the  evidence  submitted  in  the  present  applica- 
tion, the  application  of  the  railways  subject  to  the  Board's  jurisdiction  for  a  general, 
increase  in  rates  was  launched;  and  the  Board  was  impressed  with  the  idea  that  the 
])osition  was  well  taken  that  the  decision  in  the  present  application  was  one  which 
should  be  considered  in  connection  with  the  decision  in  the  general  rate  application. 

The  placing  of  the  Edmonton,  Dunvegan  and  British  Columbia  railway  on  the 
Mountain  scale  was,  as  indicated  in  the  judgment  already  referred  to,  a  temporary 
measure.    Conditions  have  not,  however,  so  changed  as  to  warrant  at  present  the 
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applying  of  the  Prairie  scale  instead  of  the  Mountain  scale.  As  already  pointed 
out,  the  present  application,  in  the  first  instance,  asked  for  an  increase  of  50  per 
cent  in  passenger  rates  over  the  Moointain  scale  rate.  Subsequently,  this  was  reduced 
to  an  increase  of  25  i>er  cent.  The  increase  in  passenger  rates  as  allowed  in  the  deci- 
sion of  the  Board  which  has  just  issued  in  the  general  rate  investigation  is  20  per 
cent,  subject  to  a  maximum  rate  of  4  cents;  it  being  further  provided  that  one-half 
the  increase  shall  disappear  at  the  end  of  December,  1920,  and  the  other  half  on 
July  1,  1921. 

On  considering  the  various  factors  involved,  I  am  of  the  opinion  that  the 
applicant  railways  should  be  allowed  to  put  in  force  the  same  rate  increases  as  are 
authorized  in  the  Board's  judgment  in  the  matter  of  the  application  of  the  Railway 
Association  of  Canada,  on  behalf  of  the  railway  companies  memhers  thereof,  and  of 
all  other  railwoty  companies  within  the  jurisdiction  of  the  Board,  for  authority  to 
mahe  a  general  advance  of  30  per  cent  in  the  tolls  at  present  'charged  for  the  carriage 
of  freight  hy  the  said  companies,  file  29996;  and  that  the  rate  increases  authorized 
herein  may  become  effective  on  the  same  date  as  authorized  in  the  judgment  in  the 
application  above  referred  to. 

September  8,  1920. 

Commissioners  Goodeve  and  Rutherford  concurred. 


ORDER  Xo.  30030. 

In  the  matter  of  the  application  of  the  American  Audit  Company,  of  SpoJcane, 
Washington,  hereinafter  called  the  "applicant/'  for  a  ruling  of  the  Board  as  to 
the  legal  rate  on  autamohile  tire  chain ^  in  less  than  oarloads,  from  Victoria 
Park,  Ontario,  to  Vancouver,  British  Columhia,  on  the  29th  June,  1918,  via 
rail,  lake  and  rail. 

File  Xo.  28781.1. 

Tuesday,  the  17th  day  of  August,  A.D.,  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
■  A.  S.  Goodeve,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  on 
the  18th  day  of  May,  1920,  in  the  presence  of  counsel  for  the  Canadian  Pacific  and 
Grand  Trunk  Railway  Companies,  the  Canadian  Freight  Association  being  repre- 
sented at  the  hearing,  and  what  was  alleged;  and  upon  reading  the  report  of  the  Chief 
Traffic  Officer  of  the  Board, — 

It  is  declared:  That  the  rate  applicable  to  automobile  tire  chains,,  in  less  than 
carloads  from  Victoria  Park,  Ontario,  to  Vancouver,  British  Columbia,  on  the  29th 
June,  19118,  via  rail;  lake  and  rail,  was  the  second-class  rate  shown  in  tariff  Xo. 
2-A,  C.R.C.  Xo.  10,  of  the  Canadian  Freight  Association,  effective  April  20,  1918, 
namely,  $3.10  per  100  pounds,  in  accordance  with  item  28>  page  G,  Supplement  Xo.  5 
to  the  Canadian  Freight  Classification  Xo.  1'6,  reading  as  follows,  namely, — 

"Chains:  automobile  tire,  in  boxes  or  barrels,  l.c.l.,  2nd  class." 

F.  B.  CARVELL, 

Chief  Co m m  Issio ne r. 
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OEDER  No.  30039. 

In  the  matter  of  the  application  of  the  Edmonton,  Dunvegan  and  British  Columhia 
Baihray  Company,  under  section  323  of  the  Railway  Act,  1919,  for  approval 
of  its  hy-law  No.  IJf,  passed  at  a  meeting  held  in  the  city  of  Winnipeg,  August 
2,  1920,  authorizing  the  district  freight  agent  and  the  district  passenger  agent 
of  the  company  from  time  to  time  to  prepare  and  issue  tariffs  of  the  tolls  to  he 
charged  for  the  carriage  of  freight  and  passenger  traffic  upon  the  said  railway 
and  any  portion  thereof. 

File  No.  18^03.97. 

Tuesday,  the  24tli  day  of  August,  A.D.,  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 
It  is  ordered  as  follows: 

1.  That  the  said  By-law  No.  14,  on  file  with  the  Board  under  file  No.  18903.97,  be, 
and  it  is  hereby,  approved. 

2.  That  the  orders  of  the  Board  Nos.  23459  and  26553,  dated  respectively  March 
29,  1915,  and  September  21,  1917,  approving  the  said  company's  By-laws  Nos.  5  and  7, 
be,  and  thev  are  hereby,  rescinded. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  30O31. 

In  the  matter  of  the  application  of  the  Central  Canada  Railway  Company,  hereinafter 
called  the  "applicant  company,"  under  section  323  of  the  Railway  Act,  1919,  for 
approval  of  its  By-law  No.  3,  passed  at  a  meeting  of  the  directors  of  the  appli- 
cant company  held  in  the  city  of  Winnipeg,  August  2,  1920,  authorizing  the 
district  freight  agent  and  the  district  pass\enger  agent  of  the  applicant  company 
from  time  to  time  to  prepare  and  issue  tariffs  of  the  tolls  to  he  charged  for  tJie- 
carriage  of  freight  and  passenger  traffic  upon  the  railway  and  any  portion 
thereof. 

File  No.  3'0455. 

Wednesday,  the  25th  day  of  August,  A.D.,  19'20. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 

It  is  ordered :  That  the  said  By-law  No.  3  of  the  applicant  company,  on  file  with 
the  Board  under  file  No.  30455,  be,  and  it  is  hereby,;  approved. 

S.  J.  M-LEAN, 

Assistant  Chief  Commissioner. 
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ORDER  Xo.  30038. 

In  the  matter  of  the  appUcaiion  of  the  Canadian  Northern  Western  Bailway  Com- 
pany, hereinafter  called  the  ''Applicant  Company  "  under  Section  276  of  the* 
Bailway  Act;  19  9,  for  authority  to  carry  traffic,  temporarily,  over  its  H anna- 
Medicine  Hat  branch  from  Bonar,  on  the  Hanna  Subdivision  of  the  Ccmkidian 
Northern  Bailway,  from  mileage  256.9  from  Saskatoon  to  mileage  Jf7. 

File  No.  285'97.23. 

Wednesday,  the  25th  day  of  August,  A.D.;  1920. 

S.  J.  MdLEAN^  Assistant  Chief  Commissioner. 
A.  iS.  GooDEVE,  Commissiojier.. 
A.  C.  BoYCE^  K.C.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  and  the  report  of  the 
Assistant  Chief  Engineer  of  the  Board, — 

It  is  ordered:  That  the  applicant  company  be,  and  it  is  hereby  authorized,  until 
the  1st  day  of  September,  1921,  to  carry  traffic  over  its  Hanna-Medicine  Hat  branch 
from  Bonar,  on  the  Hanna  Subdivision  of  the  Canadian  Northern  Bailway,  mileage 
256.9  from  Saskatoon  to  mileage  47,  subject  to  and  upon  the  condition  that  the 
applicant  company  operate  its  trains  over  the  said  line  at  a  speed  not  exceeding 
twelve  miles  an  hour,  and  subject  to  such  further  or  other  order  as  the  Board  may 
make. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner 


GENERAOL  ORlDER  No.  306. 

In  the  matter  of  minimum  carload  weights  of  grain  and  grain  products  moving  fr^m 
the  United  States  into  Canada,  and  rules  and  regulations  applicable  thereto 

File  Nos.  27612  and  27612.20. 

Friday,  the  27th  day  of  August,  A.D.,  1920. 

S.  J.  MoLeax,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Naxtel,  K.C.,  Deputy  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Whereas  the  Interstate  Commerce  Commission  has,  by  its  Special  Permission 
No.  50450,  dated  at  Washington,  D.C.,,  August  21,  1920,  as  amended,  authorized  the 
publication  and  filing,  on  one  day's  notice  special  supplements  to  the  tariffs  of  United 
States  carriers  establishing  increased  minimum  weights  on  grain  and  grain  products, 
in  carloads,  and  rules  and  regulations  applicable  thereto,  renewing  and  extending  from 
September  1,  1920,  to  December  31,  1920,  the  said  tariffs  which  would  otherwise 
expire  August  31,  1920,  in  accordance  with  the  Interstate  Commerce  Commission's 
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Special  Permission  No.  dated  March  IT,    1920,    and    the  Board's  Special 

Authority  Xo.  123,  dated  March  29,  1920,— 

It  is  ordered:  That  the  said  Special  Permission  No.  501^50,  as  amended,  be,  and 
it  is  hereby,  approved  with  respect  to  the  said  traffic  moving  from  points  in  the  United 
States  to  destinations  in  Canada. 

S.  J.  McLEAN, 

Assistant  CJvief  Commissioner. 


GENERAL  ORDER  No.  307. 

7/1  the  matter  of  reconsigning  rules  and  penalty  charges  for  detention  of  equipynent  in 
interstate  traffic  passing  through  Canada,  and  the  General  Order  of  the  Board 
No.  305,  dated  August  19,  1920. 

File  No.  30451. 

Wednesday,  the  1st  day  of  September,  A.D.  1920. 

Hon.  F.  B.  Caryell,  K.C.  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

It  appearing  that  the  Interstate  Commerce  Commission  has  suspended  clause  2 
of  the  Emergency  Penalty  Charges  authorized  by  its  Special  Permission  No.  50321, 
dated  July  31,  1920,  the  said  clause  2  reading  as  follows: — 

"  On  all  open  top  cars  and  on  all  cars  loaded  with  coal  or  coke  not  released 
within  the  free  time  as  prescribed  in  the  National  Car  Demurrage  Rules,  J.  E. 
Fairbanks,  I.C.C.  No.  8,  supplements  thereto  or  reissues  thereof,  a  storage 
charge  of  $10  per  car  i)er  day  or  fraction  of  a  day  will  be  made  until  car  is 
released." 

It  is  ordered:  That  the  General  Order  of  the  Board  No.  305,  dated  August  19, 
1920,  be,  and  it  is  hereby,  amended  accordingly. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  30063. 

In  thp  mattrr  of  the  application  of  the  Marconi  Wireless  Telegraph  Company  of 
Canada,  Limited,  under  the  provisions  of  the  Railway  Act,  1919,  for  thr 
approval  of  certain  conditions  governing  the  acceptance  of  messages  for  thr 
United  Kingdom  routed  via  Marconi,  as  set  out  in  the  form  filed  with  the  Board 
under  file  No.  13622.5.  ' 

Friday,  the  3rd  day  of  September,  A.D.,  1920. 

Hon.  F.  B.  Carvkll,  K.C,   Chief  Commissioner. 

S.  J.  McLean,  Asst.  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Ri  TiiKnFORD,  C.M.G.,  Commissioner. 

Upon  reading  the  application,  and  what  is  alleged  in  support  thereof, — 
It  is  ordered:  That  the  form  containing  the  conditions  governing  the  acceptance 
«  f  messages  for  the  Ignited  Kingdom  routed  via  Marconi,  on  file  with  the  Board  under 
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file  No.  13622.5,  be,  and  it  is  hereby,  approved,  such  conditions  being  as  follows, 
namely : — 

"(1.)  Unless  otherwise  indicated  on  its  face,  this  is  an  mirepeated  message  and 
])aid  for  as  such.  (Note. — To  guard  against  mistakes  or  delays  the  sender  of  a 
message  may  order  it  repeated,  that  is,  telegraphed  back  for  comparison  with  the 
'sent  copy.'  For  this  repetition  an  extra  charge  is  made  of  one-quarter  of  the 
unrepeated  message  rate.) 

"(2.)  It  is  agreed  by  the  sender  of  this  message  that  neither  the  Marconi  Company 
nor  its  connections  shall  be  liable  for  mistakes  or  delays  in  transmission  or  delivery 
nor  for  non-delivery  of  any  unrepeated  message  beyond  the  amount  of  the  tolls 
collected  for  transmission;  and  that  neither  the  Marconi  Company  nor  its  connections 
shall  be  liable  for  mistakes  in  the  transmission  or  delivery,  nor  for  delay  or  non- 
delivery of  any  repeated  message  beyond  fifty  times  the  extra  sum  collected  from,  the 
sender  for  repeating  such  message.  It  is  further  agreed  by  the  sender  that  neither  the 
Marconi  Company  nor  its  connections  shall  be  liable  in  any  case  for  delays  arising 
from  unavoidable  interruption  in  their  service,  nor  for  errors  in  cipher  or  obscure 
messages. 

"(3.)  No  responsibility  attaches  to  the  Marconi  Company  nor  its  connections 
concerning  a  message  until  the  same  has  been  accepted  at  a  transmitting  office  of  the 
(company  sought  to  be  charged  with  liability;  if  a  message  is  sent  to  such  office  by  one 
of  the  messengers  of  the  said  company,  he  acts  for  that  purpose  as  the  agent  of  the 
sender. 

"(4.)  Neither  the  Marconi  Company  nor  its  connections  shall  be  liable  for 
damages  or  statutory  penalties  in  any  case  where  the  claim  is  not  presented  in  writing 
to  such  company  within  sixty  days  after  the  message  was  filed  with  it  for  transmission. 

"(5.)  The  Marconi  Company  or  one  of  its  connections  is  hereby  made  the  agent 
of  the  sender. 

"(6.)  No  employee  of  the  Marconi  Company  or  its  connections  is  authorized 
to  vary  the  foregoing." 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  30072. 

Jn  the  matter  of  the  application  of  residents  of  Notre  Dame  cle  Lourdes,  in  the  pro- 
vince of  Manitoha,  hereinafter  called  the  "  applicants''  for  an  order  directing 
the  Canadian  National  Raihvays  to  erect  a  station  and  appoint  a  station  agent 
at  Notre  Dame  de  Lourdes. 

File  No.  29578. 

Saturday,  the  4th  day  of  September,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
railway  company,  and  upon  the  report  and  recommendation  of  an  inspector  of  the 
Board,  concurred  in  by  its  Chief  Operating  Officer, — 
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It  is  ordered:  That  the  Canadic^tii  National  Railways  be,  and  they  are  hereby,- 
direcied  to  appoint  a  station  agent  at  Notre  Dame  de  Lourdcs,  in  the  province'  of 
Manitoba,  by  the  1st  day  of  October,  1920;  and  to  constrnct  a  suitable  station  build- 
ing by  the  1st  day  of  September,  1021,  detail  plans  of  which  are  to  be  filed  for  the 
approval  of  the  Board. 


F.  B.  CAEVELL, 

Chief  Commissioner. 
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Re  Proctor  &  Gamble  and  Canadian  Freight  Association. — Demurrage  on  Tank  Cars 

at  Vancouver. 

File  1700.281. 

INTERIM  RULIXG  OF  THE  BOARD. 

Five  P.G.X.  tank  cars  were  billed  from  a  point  in  the  United  States  consigned  to 
the  owner's  representative  in  Vancouver,  B.C.,  to  be  loaded  with  cocoanut  oil  in  cases 
ex  steamship.  No  requisition,  it  was  alleged,  had  been  made  for  the  tank  cars,  the 
oil  having  been  loaded  in  box  cars,  and  the  former  were  rebilled,  empty,  to  Sea,tt!l/e 
on  instructions  from  the  owners,  who  then  applied  to  the  Canadian  Pacific  Railway 
Company  for  cancellation  of  the  accrued  demurrage. 

Subject  to  the  submission  of  objections,  which  have  not  been  made,  the  Board 
ruled  as  follows: — 

The  Board's  investigation  indicates  that  the  lack  of  facilities,  alleged  to  be  a 
lack  on  the  part  of  the  Canadian  Pacific  Railway  Company,  has  reference  to  the 
absence  of  facilities  at  Vancouver  for  liquifying  the  cocoanut  oil  received  from  the 
steamship  Meigan  Maru — a  facility  which  the  Canadian  Railway  Act  does  not 
require  the  railway  company  to  furnish;  that  the  tank  cars  in  question  were  con- 
signed to  Vancouver,  where  they  were  not  required  and  had  not  be«n  ordered;  that 
tank  car  mileage  equalization  has  no  bearing  on  demurrage;  that  the  exception  to 
rule  1  of  the  Canadian  Car  Demurrage  Rules  exempting  empty  private  cars  stored 
on  carriers  or  private  tracks  has  no  application  in  the  circumstances,  and  that  rule  4 
(/)  of  the  said  Demurrage  Rules  provides  that  when  empty  cars  are  placed  for  load- 
ing on  orders  and  are  not  used,  demurrage  shall  be  charged  from  the  first  7  a.m. 
after  placement  until  released,  without  any  free  time  allowance. 

Ottawa,  May  3,  1920. 


Application  of  the  rui*aX  municipaliti/  of  Moose  Jaw  No.  161,  SasJc.,  under  sections 
257-  and  265  of  the  Railway  Act,  1919,  for  an  order  directing  the  Canadian 
Pacific  Railway  to  provide  and  construct  a  suitable  railway  c7*ossing  where  the 
company's  railway  intersects  Seventh  avenue  northeast  (old  Sixteenth 
avenue)  in  the  city  of  Moose  Jaw,  Sash. 

Files  Nos.  27257.2,  1S&20. 

JLT>G^IEXT. 

C0MMISSI6nER  GrOOMVE  : — 

This  application  is  unusual  in  that  it  is  made  by  one  municipality  for  work  to  be 
done  in  another  municipality  over  which  it  has  no  jurisdiction;  asking  that  no  part  of 
the  costs  of  the  work  be  put  upon  the  applicant;  and  that  all  costs  be  borne  and  paid  by 
the  railway  company,  or,  failing  that,  that  the  costs  be  divided  between  the  railway  com- 
pany and  the  city  of  Moose  J  aw,  in  which  the  crossing  is  situated. 
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The  case  wae  heard  at  Moose  Jaw,  June  12,  19'20'.  Both  the  Canadian  Pacific 
Railway  and  the  city  of  Moose  Jaw  opposed  the  application,  although  the  latter  made 
it  clear  that  if  no  costs  were  put  upon  the  municipality,  it  would  favour  the  appli- 
cation. 

A  similar  application  was  made  by  the  residents  of  the  city  and  district  of  Moo>-e 
eTaw,  ]\rarch  7,  1914,  for  a  subway  at  Seventeenth  avenue.  After  hearing  at  Moose 
Jaw,  December  10,  1914,  a  judgment  was  issued  by  ex-Assistant  Chief  Commissioner 
D'Arcy  Scott,  concurred  in  by  Commissioner  Goodeve,  in  which  it  was  pointed  out 
that  the  traffic  conditions,  owing  to  the  large  costs  involved,  would  not  warrant  the 
Board  in  making  an  order  at  that  time,  but  that  if  the  population  in  the  southeast 
section  increased  as  expected,  and  the  financial  position  of  the  city  of  Moose  Jaw  and 
the  railway  company  improved  sufficiently,  the  necessity  might  arise  for  a  separatfon 
of  grades  in  that  vicinity;  and  it  was  suggested  that  possibly  Sixteenth  avenue  would 
be  a  better  place  for  it,  as  it  could  be  built  for  less  money  at  that  point.  It  was  to  be 
allowed  to  stand  for  six  mo-ntbs,  when  the  city  or  the  petitioners  might  again  bring  it 
before  the  Board,  with  any  new  evidence  they  might  desire  to  submit.  No  further 
application  has  been  received  from  the  city. 

Dealing  first  with  the  increase  in  traffic.  A  comparison  of  the  statistics  of  traffic 
tubmitted  by  the  municipality  in  1914  with  those  submitted  at  the  hearing  in  1920 
would  show  that,  with  the  exception  of  automobile  traffic,  the  daily  average  was  less 
ii^  1920.  This  would  also  apply  to  traffic  on  the  railway,  but  this  cannot  be  co-nsidered 
as  at  all  conclusive,  as  the  statistics  were  taken  at  entirely  different  seasons  of  the 
year,  those  of  1914  having  been  taken  in  December,  while  thGse  of  1920  were  taken 
in  June;  so  that  one  can  readily  understa'nd  that  the  motor  traffic  would  be  greater 
in  the  latter  period,  while  there  being  no  grain  movement  in  June,  the  other  highway 
traffic  would  be  less. 

Speaking  generally,  from  personal  observation  and  the  evidence  submitted,  I 
would  say  that  there  had  been  very  little  increase  other  than  motor  traffic,  a  large 
percentage  of  which  would  be  for  pleasure  from  and  to  the  city  by  persons  familiar 
with  conditions  at  this  crossing. 

With  regard  to  the  question  of  danger  at  this  crossing.  Undoubtedly  there  is 
always  an  element  of  danger  at  all  level  crossings,  and  this  is  materially  increased 
where  a  double  track  is  involved.  There  are,  however,  in  my  opinion,  certain  condi- 
tions at  this  crossing  which  tend  to  lessen  the  danger  rather  than  increase  ^. 
Approaching  the  present  level  crossing  on  the  highway  from  the  north,  the  railway 
being  situated  on  an  embanl^ment  running  at  right  angles  to  the  highway,  there  is  a 
rising  grade  of  something  over  5  per  cent,  so  that  there  is  an  excellent  view  of  the 
trains  both  east  and  west,  and  owing  to  this  grade  there  (would  be  no  d!ifficulty  in 
stopping  either  motor  or  other  vehicular  traffic. 

Approaching  on  the  highway  from  the  south  there  is  a  somewhat  different  condi- 
tion, it  being  on  a  down  grade  to  the  tracks,  and  in  addition  to  this  there  is  on  the 
south  side  of  the  track,  and  running  parallel  with  it,  a  snow  fence  for  some  distance, 
which  was  said  materially  to  interfere  with  the  view  of  trains  coming  from  the  west. 

Accompanied-  by  my  fellow  Commissioners,  we  went  up  the  road  on  the  south  side 
of  the  track  for  a  distance  of  some  400  feet,  gradually  approaching  the  railway  on  the 
highway.  We  were  fortunate  in  that  just  at  this  time  a  long  freight  train  was  coming 
from  the  east.  We  had  no  difficulty,  at  200  feet  from  the  crossing,  in  getting  a  clear 
view  of  the  train  for  at  least  twenty  telegraph  poles  east  of  the  crossing,  the  train 
being  in  sight  from  that  distance  almost  until  the  time  that  it  reached  the  station 
west  of  the  crossing. 

It  may  be  that  in  winter,  with  high  snow-drifts  at  this  fence,  there  would  not  be 
quite  so  good  a  view,  but  there  is  another  feature  in  this  connection  which  I  think 
tends  toward  safety.  Tbe  road  on  the  south  of  the  track  is  not  directly  opposite  the 
crossing,  being  somewhat  east,  and  in  order  to  reach  the  crossing  there  is  a  turn  on 
the  roadway  south  of  the  track  toward  the  west,  so  that  for  a  short  distance  one  is 
parallel  with  the  track  before  crossing. 
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While  ^ome  of  the  witnesses  took  the  position^  that  this  was  an  added  danger  in 
that  during  that  time  the  driver  of  a  vehicle  would  have  his  back  to  a  train  coming 
from  the  east,  the  fact  remains  that  that  is  only  for  a  short  distance,  and  with 
ordinary  care  he  would  be  able  to  see  if  a  train  was  approaching  before  he  took  this 
turn.  The  advantage,  on  the  other  hand,  is  the  fact  that  this  enables  sleigh  traffic 
in  winter  with  heavy  loads  to  stop  without  being  pushed  by  the  weight  of  the  load 
directly  on  to  the  crossing;  so  that  I  do  not  think  the  conditions  at  this  crossing 
liave  any  special  elements  of  danger  other  than  those  common  to  all  double-track 
crossings. 

Xow  with  regard  to  the  proposed  subway.  The  estimated  cost,  as  submitted  by 
the  applicants,  was  $47,220  for  a  subway  24  feet  wide.  I  have  had  these  figures 
checked  by  fhe  Board's  Engineer,  and  he  agrees  that  on  the  plan  submitted  this 
would  be  a  fair  price,  but  does  not  take  into  consideration  any  consequential  or  land 
damages. 

The  railway  company  in  its  written  submissions,  as  well  as  at  the  hearing,  points 
out  that  it  is  senior  at  Seventh  avenue  where  a  subway  is  asked  for,  and  contends 
that  in  the  event  of  a  subway  being  ordered  all  the  costs  should  be  borne  by  the  muni- 
cipality. Seventh  avenue  at  the  present  time  not  being  opened. 

The  applicants  dispute  this  contention  and  produce  a  plan  which  they  claim 
shows  the  street  as  being  senior  to  the  railway.  This  plan  is  dated  the  25th  March, 
1884,  but  the  evidence  went  to  show  that  the  railway  was  built  previous  to  1884.  In 
addition  to  this,  the  Assistant  Chief  Commissioner  pointed  out  that  this  plan  showed 
the  railway  right  of  way  straight  across  the  street,  no  street  opening  being  shown  on 
the  plan  across  the  railway. 

There  is  another  feature  which  I  wish  to  mention  in  connection  with  the  proposed 
subway.  The  approach  to  the  subway  on  the  south  side  of  the  railway  would  be  by 
means  of  South  Bridge  street,  which  runs  parallel  to  the  railway  track,  coming  out 
on  the  north  side  on  North  Bridge  street,  which  also  parallels  the  railway  track  on 
the  north  side.  In  the  e^ent  of  the  construction  of  this  subway,  a  motor  approaching 
on  the  highway  from  the  south  side  would  be  unable  to  see  a  motor  or  other  vehicle 
approaching  from  the  north  side  owing  to  the  solid  railway  embankment  that  would 
intervene  for  a  very  considerable  distance;  so  that,  while  it  is  contended  that  if 
vehicles  travelling  in  opposite  directions  always  took  care  to  keep  to  the  right,  there 
would  be  little  danger  of  accident  through  collisions.  I  do  not  think  the  experience 
of  the  Board  in  connection  with  subways  has  borne  out  this  contention. 

In  this  case  a  vehicle  coming  from  the  south  would  have  to  turn  sharply  at  right 
angles  in  order  to  enter  the  subway,  and  could  not  see  a  vehicle  approaching  from  the 
other  direction  until  the  turn  was  made.  On  the  other  hand,  a  vehicle  approaching 
the  subway  from  the  north  could  not  see  a  vehicle  approaching  from  the  south  until 
it  had  actually  passed  the  corner  to  make  the  turn  to  enter  the  subway.  The  condition 
would  be  very  much  aggravated  in  the  winter  season,  when  the  approaches  to  the 
subway  were  filled  with  snow,  and  when  there  would  probably  be  but  a  single  track 
by  which  vehicles  would  approach  the  subway. 

Mr.  Craig,  on  behalf  of  the  city  of  Moose  Jaw,  pointed  out  that  if  any  portion 
of  the  costs  was  placed  upon  the  municipality,  it  would  be  unable  to  pay  them  owing 
to  its  present  financial  position.  I  do -not  think,  therefore,  that  the  Board  would  be 
justified  in  making  the  order  asked  for  at  this  time;  but  I  would  recommend  that  the 
municipality  place  standard  motor  warning  signs  at  200  feet  from  the  crossing,  on 
both  sides,  this  in  addition  to  the  railway  crossing  signs  on  the  railway  right  of  way. 
September  1,  1920. 


The  Assistant  Chief  Commissioner  and  Commissioner  Eutherford  concurred. 
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ORDEE  No.  30103. 

In  the  matter  of  the  application  of  the  rural  municipality  of  Moose  Jaw,  No.  161, 
Sasl-atchewan,  under  section  257  of  the  Railway  Act,  1919,  for  an  order  directing 
the  Canadian  Pacific  Railway  Company  to  provide  and  construct  a  suitable 
crossing  where  its  railway  interse.cts  Seventh  avenue,  northeast  ( old  Sixteenth 
avenue),  in  the  city  of  Moose  Jaw,  province  of  Sashateheivan. 

File  No.  27257.2. 

Tuesday,  the  14th  day  of  September,  A.D.  1920. 

S.  J.  McLean^  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Moose  Jaw, 
Saskatchewan,  June  12,  1920,  the  applicant,  the  city  of  Moose  Jaw,  and  the  Canadian 
Pacific  Railway  Company  being  represented  at  the  hearing,  and  what  was  alleged;  and 
upon  reading  the  written  submissions  filed, — 

It  is  ordered:    That  the  application  be,  and  it  is  hereby,  refused. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


Application  for  an  Order  directing  the  Canadian  Pacific  Railway  Company  to  replace 
the  agent  at  Reaburn  Station,  Manitoba.  , 

Eile  4205.262. 

McLean,  Assistant  Chief  Commissioner: 


JUDGMENT. 

Application  in  this  matter  was  set  down  for  hearing  at  Winnipeg  on  June  9,  1920. 
The  earnings,  as  submitted  by  the  railway  for  the  twelve-months  period  ending 
January  31,  1920,  show  the  following: — 


Passenger   $  2,66'6  15 

Freight  forwarded   6,282  70 

received   1,351  47 


Total   .   .  .         $10,300  32 


It  was  represented  at  the  hearing  by  the  applicants  that  additional  figures  cover- 
ing the  three  months  ending  April  30,  1920,  would  show  a  different  situation.  The 
railway  was  instructed  to  submit  additional  figures,  and  the  matter  was  further  gone 
into  at  the  sittings  of  the  Board  in  Winnipeg  on  June  26.  The  figures  as  submitted 
show  for  the  period  January  to  May,  1920,  the  following  results: — 


Passenger   $1,131  06 

Freight  forwarded   4,i844  87 

'*       received   553  02 


Total   $6,528  94 
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The  passenger  business  runs  substantially  the  same  as  the  passenger  business 
shown  for  the  year  ending  January  31,  1920,  the  figures  for  the  period  in  question 
being  $2,666.  It  is  to  be  noted  that  the  earnings  for  the  five  months  in  1920  would, 
if  extended,  amount  to  $2,716. 

The  freight  earnings  show  a  very  considerable  increase.  It  was  pointed  out  at 
the  hearing  that  the  receipts  for  March  and  April  of  1920  were  much  above  the  aver- 
age, being  due  to  the  abnormal  shipments  of  hay  chiefly  to  points  in  Alberta.  The 
figures  are  as  follows: — 

March — 

Freight  forwarded   $2,159  29 

received   136  89 

April — 

Freight  forwarded   1,14502 

received   170  59 


The  freight  earnings,  both  forwarded  and  received,  for  May,  1920,  it  may  be 
noted,  amounted  to  $214.74  as  compared  with  $341.34  for*  the  corresponding  month  in 
1919. 

The  following  discussion  took  place  at  the  hearing  regarding  the  requirements  of 
$15,000  worth  of  business'  as  a  condition  precedent  to  the  installation  of  an  agent : — 

The  Assistant  Chief  Commissioxer  :    That  is  a  question  of  policy.  The 
railway  may  put  an  agent  in  where  there  is  less  than  $15,000,  but  we  have  fixed 
the  regulation  that  there  must  be  $15,000  before  we  direct  an  agent  at  a  station. 
Mr.  Pratt:    How  long  has  that  $15,000  got  to  run? 

The  Assistant  Chief  Commissioner:  We  take  the  figures  for  the  previous 
year  or  an  average  of  the  figures  for  three  years  previously. 

Mr.  Pratt:  You  have  to  have  it  for  one  year?  You  could  not  order  an 
agent  on  four  months'  figures? 

The  Assistant  Chief  Commissioner:    Do  you  think  that  would  be  fair? 

Mr.  Pratt:  Well,  it  varies  considerably  in  the  different  months  of  course, 
but  isn't  there  a  way  to  get  a  part  time  agpnt,  say  an  agent  for  a  busy  season? 
Say  six  months  of  the  year?" 

It  is  fair  to  conclude  from  the  tone  of  the  discussion  that  it  was  recognized  by 
the  applicant  that  the  sudden  expansion  in  freight  business  in  1920  referred  to  cannot 
be  taken  as  a  normal  condition. 

The  Board's  Inspector  reports  that  the  section  foreman  who  lives  close  by  the 
station  has  the  duty  of  lighting  the  fires  at  the  station  and  keeping  the  premises  in 
shape. 

At  the  hearing,  the  solicitor  for  the  railway  said  he  would  look  into  the  situation 
and  see  what  could  be  done  in  regard  to  the  appointment  of  a  caretaker.  The  matter 
has  stood  for  further  information  from  the  company  in  this  regard.  The  Board  is 
now  advised  that  the  railway  will,  as  soon  as  a  satisfactory  man  can  be  obtained  to 
take  care  of  the  work,  install  him  as  caretaker.  The  matter  will  be  kept  checked  up 
in  this  regard. 

As  explained  at  the  hearing,  the  Board,  in  terms  of  its  practice  laid  down  in  the 
Flag  Station  Order,  is  not  able  to  make  any  direction  for  the  installation  of  an  agent, 
in  the  absence  of  the  volume  of  business  which  is  required  under  the  order. 

September  2,  1920. 

Commissioners  Goodeve  and  Rutherford  concurred. 
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Application  of  the  i-esidents  of  the  Village  of  Jasmin,  SasJc,  and  district,  for  an  Order 
requiring  the  Grand  Trunk  Pacific  Railway  Company  to  place  an  agent  at  Jas- 
min Station. 

File  17595. 

McLeax,  Assistant  Chief  Commissioner: 

JUDGMENT. 

The  station  of  Jasmin  is  located  approximately  midway  between  the  stations  of 
Ituna  and  Kelliher,  being  7  miles  from  Ituna  and  5  miles  from  Kelliher.  Jasmin  is 
a  flag  station.  Ituna  and  Kelliher  are  agency  stations,  Kelliher  has  four  employees, 
viz.  an  agent,  night  operator,  clerk  and  assistant  agent.  It  handled  during  the  season 
1919-20  311  cars  of  grain,  an  increase  of  90  per  cent  over  the  season  of  1918-19. 
Ituna  has  two  employees,  viz.  an  agent  and  night  operator.  It  handled  during  the 
season  of  1919-20,  229  cars  of  grain,  an  increase  of  100  per  cent  over  the  season 
1918-19. 

The  earnings  at  Jasmin  for  the  year  ending  February  29,  1920,  were  as  follows : — 


Grain  '   $  7,336 

^  Other   8  01 

Inwards  freight   3,111 

Passeng-er   935 

Total   '  $12,183 


It  thus  appears  that  the  traffic  falls  short  of  that  called  for  in  the  General  Order 
of  the  Board  No.  54,  viz.  $15,000. 

When,  i-n  connection  with  a  previous  application,  traffic  figures  for  the  year 
ending  December  31,  1913.  were  called  for,  the  following  figures  as  to  inwards  and 
outwards  freight  and  grain  were  available: — 


Inwards  freight   $2,480 

Outwards  freight   285 

Grain   5, '5  40 


Total   $8,3'0'5 


It  will  be  noted  that  in  the  years  in  question  the  inwards  freight  revenue  was 
increased  by  25  per  cent  while  the  grain  earning:s  have  increased  by  33  per  cent. 

Comparing  the  tonnage,  the  inwards  freight  tonnage  has  increased  by  68  per  cent, 
while  the  grain  tonnage  has  increased  by  109  per  cent.  During  the  season  1919-20, 
78  cars  of  grain  were  shipped  from  Jasmin,  an  increase  of  90  per  cent  over  the  .ship- 
ments for  1918-19;  that  is  to  say,  that  while  the  volume  of  movement  differs  at  the 
three  points  in  question,  the  percentage  increases  are  substantially  the  same. 

It  was  earnestly  urged  on  behalf  of  the  applicants  that  a  certain  amount  of  busi- 
ness properly  belonging  to  Jasmin  w^as,  on  account  of  that  point  not  being  an  agency 
point,  handled  through  Ituna  and  Kelliher;  and  it  was  urged  that  if  an  agent  were 
installed  at  Jasmin  it  would  readily  attain  to  the  $15,000  minimum.  It  was  also 
argued  that  the  existing  non-agency  condition  was  unsatisfactory  because  of  the  losses 
attending  delivery  at  non-agency  points. 

On  consideration  of  the  various  factors  concerned  and  giving  due  weight  to  the 
very  clear  presentation  made  by  Mr.  Kaminsky-,  who  handled  the  case,  I  am  forced 
to  the  conclusion  that  notwithstanding  the  anticipation  of  the  applicant  as  to  the 
readjustment  of  earnings  which  would  be  caused  by  the  installation  of  an  agent  at 
Jasmin,  and  nothwithstanding  his  apparently  well-grounded  belief  in  the  productive 
capacity  of  his  district  and  attendant  increase  in  traffic,  the  Board  would  not  be  justi- 
fied in  directing  the  installation  of  an  agent  until  the  actual  earnings  comply  with  the 
provisions  of  the  Flag  Station  Order. 

As  pointed  out  by  the  Board  at  the  hearing,  the  railway  company  is  to  install  a 
grain  agent  this  fall  for  the  grain  season. 
September  2,  1920. 

Commissioners  Goodeve  and  Rutherford  concurred. 
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ORDER  Xo.  30117. 

In  the  matter  of  the  application  of  residoits  of  the  village  of  Jasmin,  Saskatchewan, 
and  district,  for  an  order  requiring  the  Grand  Trunk  Pacific  Railway  Company 
to  appoint  a  station  agent  at  Jasmin. 

File  No.  17595 
Monday,  the  20th  day  of  September,  A.D.  1920. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Saskatoon,  .Tune 
11,  1920,  in  the  presence  of  counsel  for  the  railway  company  and  a  representative  of 
the  applicants,  and  what  was  alleged, — 

It  is  ordered:  That  the  application  be,  and  it  is  hereby,  refused;  and  that  the 
Grand  Trunk  Pacific  Railway  Company  be  directed  to  appoint  and  maintain  a  grain 
agent  at  Jasmin,  in  the  province  of  Saskatchewan,  during  the  months  of  September, 
October,  November,  and  December  in  each  and  every  year,  until  and  unless  otherwise 
ordered  by  the  Board. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


Application  of  the  Saskatchewan  Stock  Growers'  Association  of  Moose  jaw,  Sask., 
for  the  reinstallation  of  the  transfer  track  at  Conciuest,  Sask.,  hetween  the  lines 
of  the  Canadian  Pacific  Railway  Company  and  the  Canadian  National  Rail- 
ways at  that  point. 

File  21175. 

Heard  at  Saskatoon,  February  28,  1919. 
Heard  at  Regina,  March  1,  1919. 
Heard  at  Moosejaw,  June  12,  1920. 

JUDGMENT. 

Commissioner  Rutherford: 

By  Order  of  the  Board  No.  186S2,  of  date  February  14,  1913,  the  Canadian 
Northern  Railway  and  the  Canadian  Pacific  Railway  Company  were  directed  to 
install  a  transfer  track  between  their  respective  lines  at  Conquest,  Sask. 

Lender  date  of  the  21st  December,  1917,  upon  a  transfer  track  at  Rosetown,  Sask.,  • 
being  completed,  the  Canadian  Pacific  Railway  Company  was,  under  Order  of  the 
Board  No.  26853,  authorized  to  remove  this  transfer  track  at  Conquest. 

The  present  application  from  the  Saskatchewan  Stock  Growers'  Association,  first 
filed  with  the  Board  on  August  17,  1918,  is  for  the  reinstallation  of  the  transfer  track 
at  Conquest,  and  the  case  has  been  heard  at  Saskatoon,  on  February  28,  1919;  at 
Regina,  on  March  1,  1919;  and  at  Moosejaw,  on  June  12,  1920. 

From  the  evidence  given  at  the  various  hearings  and  especially  that  held  at 
Moosejaw  on  June  12  last,  as  also  from  the  special  report  furnished  by  Inspector 
Shinnick  under  date  of  August  10,  it  is  apparent  that  there  is  a  very  considerable 
area  now  subject  to  the  disadvantage  of  a  serious  back-haul  and  that  this  condition 
would  be  largely,  if  not  altogether,  relieved  by  the  reinstallation  of  the  transfer  track 
at  Conquest. 

The  situation  will  undoubtedly  be  greatly  improved  by  the  construction,  now  in 
progress,  of  the  Empress-Milden  line  and  the  Rosetown-Southeasterly  branch  of  the 
Canadian  Pacific  Railway  Company,  but  a  considerable  remaining  area  served  only 
by  the  Canadian  National  lines,  now  completed  or  under  construction,  will  not  obtain 
like  relief  until  after  these  are  linked  up  with  the  Grand  Trunk  Pacific  Regina  and 


308 


Kiverhurst  subdivision.  As  this  cannot  be  done  without  the  construction  of  a  bridge 
over  the  South  Saskatchewan  river,  an  undertaking  which,  though  at  present  under 
consideration,  will  not  in  all  probability  be  completed  for  a  number  of  years,  it  would 
appear  advisable  to  reinstall,  at  least  temporarily,  this  transfer  track  at  Conquest.  / 

The  question  was  not  one  of  outstanding  importance  until  the  opening,  early  in 
1920,  of  the  Co-operative  stock  yards  at  Moosejaw  provided  a  profitable  market  for 
the  very  considerable  numbers  of  stock  produced  in  this  area,  and  for  which  Win- 
nipeg was  until  then  the  only  available  outlet. 

With  the  opening  of  these  stock  yards,  a  condition  has  arisen  which  can  appar- 
ently only  be  relieved  by  providing  transfer  facilities  at  Conquest.  The  rate  from 
the  area  now  adversely  affected  to  Moosejaw,  via  Conquest,  will  be  appreciably  less 
than  that  via  Rosetown,  which  is  practically  the  same  as  the  present  through  rate 
to  Winnipeg,  while,  needless  to  say,  the  live  stock  traffic  is  one  in  which  length  of 
haul  is  an  important  factor,  and  in  regard  to  which  anything  in  the  nature  of  a  back- 
haul is  especially  undesirable. 

The  Board's  Inspector  reports  that  in  the  area  at  present  subject  to  the  back- 
haul there  are  approximately  27,000  head  of  cattle,  including  Y,000  head  on  the 
Matador  and  Cruickshanks  ranches,  but  that  upon  the  completion  of  the  Empress- 
Milden  and  Rosetown-Southeasterly  branches  of  the  Canadian  Pacific  Railway,  now 
under  construction,  the  number  of  these  which  would  still  have  to  depend  on  the 
Canadian  National  Railways  for  shipment  would  not  be  more  than  10,000  head. 
Presuming  that  20  per  cent  of  these  are  shipped  out  annually,  this  would  mean  a 
movement  of  about  100  cars. 

The  Inspector  further  states  that  during  the  year  1919,  of  2,453  cars  carrying 
settlers'  effects,  seed  grain  and  merchandise,  delivered  by  the  Canadian  National 
Railways  to  the  Canadian  Pacific  Railway  at  Rosetown,  124  would  have  been  properly 
routed  via  Conquest,  while,  of  the  402  cars  transferred  from  the  Canadian  Pacific 
Railway  to  the  Canadian  National  Railways  at  Rosetovm,  272  would  have  been  routed 
via  Conquest  had  transfer  facilities  been  available  at  that  point. 

This  could  not  be  called  a  heavy  movement,  and  in  view  of  this  and  the  other 
circumstances  affecting  the  situation,  the  disinclination  of  the  railway  companies  to 
agree  to  the  reinstallation  of  the  transfer  is  readily  understandable. 

On  the  other  hand,  the  new  Canadian  Pacific  Railway  lines  are  not  yet  in  opera- 
tion, while  the  estimated  cost  of  the  transfer  track,  without  an  interlocker,  would, 
as  stated  by  Mr.  Temple  at  the  Moosejaw  hearing,  be  tmder  $4,000.  If  the  plant  were 
interlocked,  the  installation  would  cost  somewhat  over  $10,000,  while  the  cost  of 
operation  would  also  be  augmented.  In  view  of  the  difference  in  cost  of  installation 
and  operation,  the  comparatively  light  transfer  traffic  and  the  possibility  of  the 
transfer  track  later  proving  unnecessary  owing  to  the  further  railway  development 
already  referred  to,  the  installation  of  an  interlocking  plant  may  not  be  necessary. 

The  production  of  live  stock  in  Saskatchewan,  and  especially  in  this  and  other 
areas  lacking  adequate  railway  facilities,  has  long  been  seriously  retarded  by  the  lack 
of  convenient  markets  in  that  province,  and  bearing  in  mind  the  importance  of  the 
industry  from  a  national  economic  standpoint,  it  would  appear  to  be  in  the  public 
interest  that  obstacles  to  its  further  development  should,  wherever  possible,  be 
removed. 

In  view  of  these  facts,  I  am  of  the  opinion  that  the  transfer  track  at  Conquest 
.should  be  reinstalled  at  once,  the  work  to  be  completed  not  later  than  November  1 
of  this  year,  on  the  understanding  that  in  the  event  of  the  situation  being  later 
relieved  by  the  linking  up  of  the  Canadian  National  Railway  lines  with  the  Grand 
Trunk  Pacific  Regina  and  Riverhurst  subdivision,  the  matter  may  be  again  brought 
before  the  Board. 

Ottawa,  vSeptember  17,  1920. 

The  Assistant  Chief  Commissioner  and  Commissioner  Goodeve  concurred. 
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Application  of  the  town  of  Ingersoll,  Ontario,  for  an  order  rescinding  the  order  of 
the  Bailway  Committee  of  the  Privy  Council,  dated  November  22,  1892,  respect- 
ing the  Wo7iham  Street  crossing,  in  Ingersoll,  Ontario,  over  the  Grand  Trunk 
Bailway. 

File  26765.151. 

Heard  at  Toronto,  September  3,  1920. 

JUDGMENT. 

Commissioner  Boyce  : 

At  the  hearing,  in  Toronto,  on  September  3,  1920,  when  all  parties  interested  were 
represented,  the  iX)sition  taken  by  the  railway  company  was  that  the  municipal 
council  having  on  July  13, 1891,  passed  By-law  No.  327,  intituled  a  by-law  to  establish 
and  open  Wonham  street  over  and  across  the  lands  of  the  Grand  Trunk  Railway,  and 
the  Railway  Committee  of  the  Privy  Council  having  by  order,  dated  November  22, 
1892,  upon  the  strength  of  the  by-law  establishing  the  highway,  directed  the  erection 
of  gates  as  a  necessary  protection  for  the  crossing,  there  was  an  obligation  imposed 
upon  the  railway  company  to  erect  the  gates  in  terms  of  the  order  and  that  the  obliga- 
tion will  not  become  extinct  by  the  passage  of  time,  and  was  still  a  duty  upon  the 
railway  coixuiDany,  exposing  them  to  liability  in  case  of  accident.  The  solicitor  for 
the  town,  at  the  hearing,  with  the  concurrence  of  counsel  for  the  railway  company, 
stated  that  if  the  case  were  allowed  to  stand  the  municipality  would  consider  the 
passage  of  a  by-law  rescinding  the  by-law  referred  to  opening  the  street — the  same 
not  having  been  fully  acted  u]X)n — and  the  case  stood  to  enable  the  municipality  to 
decide  as  to  what  course  it  would  pursue  with  regard  to  the  by-law.  Since  the  hear- 
ing, and  on  the  9th  day  of  September  last,  the  municipality  passed  By-law  No.  881, 
rescinding  By-law  No.  327  above  referred  to  and  upon  which  the  recited  order  of  the 
Railway  Committee  of  the  Privy  Council  was  based.  This  by-law  having  been  sub- 
mitted to  counsel  for  the  Grand  Trunk,  no  objection  is  raised  to  the  form  or  sub- 
stance of  the  by-law  (No.  881)  nor  is  its  affect  as  nullifying  to  a  large  degree  the 
order  of  the  Railway  Committee  of  the  Privy  Council  referred  to,  questioned. 
Counsel  for  the  railway  company  agrees  that  there  is  nothing  now  to  prevent  the 
Board  from  rescinding  the  order  of  the  Privy  Council  based  upon  the  original  by-law 
which  has  been  rescinded. 

In  view  of  the  above  facts,  and  the  order  of  the  Railway  Committee  of  the  Privy 
Council  not  having  been  acted  upon  in  any  way,  and  the  crossing  formerly  existing 
over  Wonham  street  having  ceased  to  exist  as  a  highway,  there  is  now  no  necessity 
for  the  continuance  of  the  obligation  imposed  by  the  order  of  the  Railway  Committee 
of  the  Privy  Council  of  1892.  There  is  no  highway  to  protect  and,  therefore,  there 
should  be  no  continuance  of  the  obligation  imposed  by  the  old  order  to  protect  what 
was  once  a  highway.  There  will,  therefore,  be  judgment  dissolving  the  order  of  the 
Railway  Committee  of  the  Privy  Council  as  asked,  and  relieving  the  railway  com- 
pany and  the  municipality  from  the  obligations  therein  imposed.  (Vide  sections  51 
and  458  of  Railway  Act.) 

Ottawa,  September  21,  1920. 

Assistant  Chief  Commissioner  McLean  and  Commissioner  Rutherford  con- 
curred. 
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Complaint  of  Thomas  McClymont,  Prince  R%pert,  B.C.,  that  the  Grand  Trunlc  Pacific . 
Company's  rate  of  $2.JfO  per  net  ton  on  coal  from  Telhwa,  B.C.,  to  Prince  Rupert 
is  excessive  and  discriminatory  compared  with  the  rate  charged  hy  the  same 
company  from  mines  located  on  its  Alherta  lines. 

File  27425.51. 

JUDGMENT. 

McLean^  Assistant  Chief  Commissioner: 

Complaint  was  launched  setting  out  that  the  rate  on  coal  from  Telkwa,  B.C.,  to 
Prince  Rupert,  a  distance  of  235  miles,  was  $2.40  per  ton  of  2,000  pounds,  while  at 
the  same  time  the  fate  from  Alberta  mines  to  Prince  Rupert,  the  distance  being  given 
as  892  miles,  was  $3.20  per  ton  of  2,000  pounds.  The  applicant  admitted  *that  taper- 
ing of  rates  on  the  long  haul  Avas  permissible;  at  the  same  timer  he  contended  that 
the  ditference  in  rate,  taking  into  consideration  the  mileages  concerned,  was  too  great, 
and  that  the  existing  rate  adjustment  was  discriminatory. 

The  rates  as  set  out  are  admitted  by  the  railway.  The  corrections  which  it  makes 
as  to  the  distances  involved  are  not  material ;  it  is  stated  the  longest  distance  involved, 
namely,  Mountain  Park  to  Prince  Rupert,  equals  884  miles. 

The  rate  history  as  to  the  points  concerned  is  that  under  Order  in  ,  Council  P.C. 
1863,  of  July  27,  1918,  a  rate  of  15  cents  per  100  pounds,  or  $3  per  ton  of  2,000  pounds, 
would  have  been  applicable  from  Telkwa.  When  the  rates  authorized  by  the  Order 
in  Council  went  into  effect  on  August  12,  the  railway  did  not  take  the  full  advantage 
of  the  15-cent  rate,  but  filed  a  12-cent  rate  from  Telkwa.  The  tariff  carrying  this 
rate  indicates  that  it  is  put  in  in  order  to  meet  water  competition,  the  water  competi- 
tion being  at  Prince  Rupert  on  coal  brought  from  Vancouver  island,  and  the  rate  not 
being  applicable  to  points  (intermediate. 

In  the  case  of  rates  from  mines  on  the  Alberta  Coal  Branch  of  the  Grand  Trunk 
Pacific  Railway  Company  and-also  in  the  case  of  the  movement  from  Evansburg  and 
Pocahontas  to  Prince  Rupert,  the  rate  as  filed  effective  August  12,  1918,  was  $4.10 
per  ton  of  2,000  pounds.  Subsequently,  effective  June  16,  1919,  the  rate  of  $3.20 
referred  to  in  the  application  was  filed.  This,  also,  as  indicated  by  the  tariff,  is  based 
on  water  competition  at  Prince  Rupert  and  is  not  effective  to  intermediate  points. 

The  applicant  contends  that  when  the  rate  from  the  Alberta  Coal  Branch  was 
reduced  from  $4.10  to  $3.20,  a  reduction  should  have  been  made  on  the  rate  from 
Telkwa.  It  is  not  claimed  that  an'  identical  reduction  should  have  been  made.  It  is 
to  be  inferred  from  the  applicant's  statements  as  to  his  recognition  of  the  long  haul 
that  this  is  not  asked  for. 

The  application  has  been  developed  in  part  by  correspondence ;  in  part  by  hearing. 
As  applicant  was,  however,  unable  to  be  present  at  the  hearing,  his  position  is  as 
developed  in  his  correspondence. 

The  railway  at  the  hearing  gave  evidence  in  regard  to  the  coal  movements  west 
from  the  Alberta  mines  being  used  to  equalize  empty  mileage.  Eor  the  year  ending 
May  31,  1920,  the  loaded  car  mileage  arriving  at  Prince  Rupert  was  45-6  per  cent, 
while,  on  the  other  hand,  the  loaded  car  mileage  eastbound  from  Prince  Rupert  was 
89  per  cent ;  and  it  was  pointed  out  by  the  railway  that  it  was  an  economic  principle 
to  put  in  a  rate  which  by  taking  traffic  westbound  would  lessen  the  amount  of  empty 
car  mileage,  and  thus  by  adding  to  the  loaded  car  mileage  distribute  the  burden  of 
costs  m^re  equitably  over  the  larger  volume  of  traffic. 

The  applicant  states  that  his  coal  is  handled  in  gravel  cars  which  are  hauled  from 
Smithcrs,  a  divisional  point  9  miles  distant  from  Telkwa.  On  the  other  hand,  the 
railway  contends  that  the  open  cars  used  by  the  mine  at  Telkwa  have  to  be  kept  in 
service,  and  if  the  Telkwa  coal  is  to  move  west  this  necessitates  an  empty  haul  east 
of  235  miles. 
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In  the  correspondence  filed  by  the  railway,  the  following  sentence  occurs:  "It  is 
admitted  by  Mr.  MeClymont  in  his  letter  of  July  14  addressed  to  our  Mr.  Mitchell  at 
Prince  Rupert,  that  the  coal  from  this  mine  shows  it  to  be  higher  in  B.T.U's  than 
from  Alberta  or  Vancouver  fields."  A  copy  of  the  letter  from  which  this  is  extracted 
was  forwarded  to  the  applicant  by  the  railway,  and  no  exception  by  him  to  this  state- 
ment has  been  filed. 

The  only  point  at  which  competition  between  the  Tellava  coal  and  Alberta  coal 
is  referred  to  is  Prince  Rupert,  and  here  it  would  appear  that  Telkwa  has  the  advantage 
in  terms  of  thermal  units.  Nothing  is  before  the  Board  in  evidence  to  show  what 
effect,  if  any,  this  has  on  the  price  at  which  the  Telkwa  coal  is  sold.  The  applicant 
ships  to  other  points  such  as  Prince  George,  Smithers  and  Hazelton.  Xo  question  is 
raised  as  to  the  rates  to  these  points. 

For  the  year  ending  May,  1920,  there  were  shipped  from  Telkwa  to  Prince  Rupert 
1,801  tons.  During  this  period  there  were  shipments  in  every  month  except  May,  1920. 
The  average  shipment  for  twelve  months  is  thus  150  tons  per  month,  or,  excepting  the 
month  of  May,  an  average  of  about  160.  The  maximum  shipments  were  in  the  months 
of  December,  1919,  and  January  and  February,  1920,  during  which  period  63  per  cent 
moved. 

In  the  case  of  shipments  from  the  Alberta  Coal  Branch,  there  were  in  the  same " 
period  7,779  tons  handled,  or  an  average  of  623  tons  per  month.  The  shipments  have 
been  of  increasing  importance  since  October,  1919.  In  the  period  from  June  to  Sep- 
tember, 1919,  less  than  2  per  cent  of  the  tonnage  was  handled.  From  October  to  May, 
the  average  has  been  950  tons  per  month.  The  highest  points  are  reached  in  February, 
1920,  with  1,371  tons,  and  May,  1920,  with  2,843  tons.  Of  the  2,843  tons  forwarded  to 
Prince  Rupert  in  the  month  of  May,  approximately  1,000  tons  were  for  the  Granby 
Smelter  at  Anyox,  B.C.,  used  in  the  manufacture  of  coke;  and  it  is  stated  that  pos- 
sibly that  tonnage  will  very  largely  increase. 

There  is  no  question  as  to  there  being  water  competition  at  Prince  Rupert.  In  one 
of  the  earlier  letters  filed  in  connection  with  the  complaint,  the  railway  stated  that  the 
water  rate  from  Vancouver  island  to  Prince  Rupert  was  $4.01-|  per  gross  ton  in  lots 
of  15  tons  or  over,  and  $3.52  per  gross  ton  in  lots  of  300  tons  or  over,  exclusive  of 
wharfage  and  handling  at  Prince  Rupert.  With  the  downw^ard  trend  which  has  taken 
place  in  ocean  rates,  it  is  probable  that  the  water  competition  will  become  still  more 
effective. 

The  Telkwa  mine  is  located  some  distance  from  the  railway,  and  it  is  urged  by  the 
railway  that  the  winter  cost  of  teaming  this  coal  by  sleigh  is  $2.25  per  ton,  and  in 
summer,  on  wheels,  $3.75  per  ton.  This  is  stated  by  the  railway  to  be  from  a  communi- 
cation to  it  from  Mr.  MeClymont,  the  applicant.  This  communication  is  not  before 
the  Board.  The  railway  contends  that  the  disadvantage  attaching  to  this  mine  being 
a  wagon  "  mine  is  a  mine  disadvantage  and  has  nothing  to  do  with  the  freight  rate. 
Whatever  may  have  been  the  communications  made  by  the  applicant  to  the  railway  on 
this  phase  of  the  matter,  he  specifically  states  that  his  teaming  costs  are  not  being  raised 
by  him  on  the  present  rate  application. 

The  applicant  does  not  contend  that  the  existing  rate  from  Telkwa  as  compared 
with  the  rate  from  the  Alberta  mines  prevents  Telkwa  coal  being  sold  in  Prince  Rupert. 
It  appears  that  the  rate  reduction  on  account  of  water  competition  is  given  to  the 
Telkwa  mine,  and  that  at  other  points  where  such  competition  exists  no  such  rate 
reduction  is  made.  As  pointed  out,  it  is  stated  that  applicant  ships  to  Prince  George. 
There  is  nothing  before  the  Board  to  show  how  important  this  movement  is,  or  to 
show  to  what  extent  it  competes  at  the  point  in  question  with  Alberta  coal. 

In  the  case  of  the  Alberta  coal  shipped  to  Prince  Rupert,  it  appears  that  the  traffic 
is  developing,  and  that  in  the  case  of  a  considerable  portion  there  is  a  further  water- 
borne  movement  beyond  Prince  Rupert  competitive  with  the  water  movement  from 
Vancouver  island.  No  such  additional  water  competition  in  the  case  of  the  Telkwa 
coal  is  established. 
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In  general,  it  may  be  said  that  the  extent  to  which  a  railway  shall  or  shall  not 
meet  water  competition  is  a  matter  in  its  own  discretion.  It  may  meet  water  competi- 
tion from  one  point  and  not  from  another.  The  Board  has  placed  a  limitation  on  this 
by  holding  that  where  the  railway  meets  water  competition  at  a  common  point  on  its 
system  it  is  discriminatory  for  it  not  to  meet  the  same  rate  treatment  to  a  contiguous 
point  where  similar  operating  and  traffic  conditions  obtain.  Midland  Lumber  Shippers' 
vs.  G.T.  Ky.  Co.,  22  Can.  Ey.  Cas.,  387.  But  aside  from  this  limitation,  the  decisions 
on  water  competition  hold  that  it  is  not  obligatory  for  the  railway  to  meet  water  compe- 
tition, and  that,  in  substance,  the  extent  to  which  it  shall  meet  water  competition  is  a 
matter  in  which  it  may  exercise  discretion.    Reference  may  be  made  to — 

Blind  River  Board  of  Trade  vs.  G.T.,  CP.  Rys.,  Northern  Navigation  and 
Dominion  Transportation  Cos.,  15  Can.  By.  Cas.,  lJf6. 

The  Dominion  Millers'  Ass'n  vs.  G.T.  &  CP.  By.  Cos.,  12  Can.  By.  Cas.,  363,  at 
p.  368. 

Nanaimo  Board  of  Trade  vs.  C.P.B.  Co.,  20  Can.  By.  Cas.,  224;  and  a  further 
Judgment  in  the  same  matter  reported  in  23  Can.  By.  Cas.  92. 

Bowlhy  vs.  Halifax  &  South  Western  By.  Co.,  20,  Can.   By.  Cas.  231,  at  p.  237. 

Sidney  Board  of  Trade  vs.  Great  Northern  By.  Co.,  23  Can.  By.  Cas.,  173,  at  p.  175. 

Even  if  the  factor  of  water  competition  which  is  of  importance  here  is  left  aside, 
there  is  the  question  whether  parties  shipping  commodities  competing  in  a  common 
market  have  a  right  to  contend  that  mileage  should  be  the  only  basis  used  in  making 
the  rates.  The  effect  of  this,,  it  is  apparent,  would  mean  that  the  market  would  be 
limited  to  the  producing  centres  located  closer  to  the  consuming  destination.  In 
Doolittle  &  Wilcox  vs.  G.T.  and  CP.  By.  Cos.,  8  Can.  By.  Cas.,  10,  it  was  held  by  the 
late  Chief  Commissioner  Mabee  that  it  was  not  in  the  public  interest  by  establishing 
mileage  as  the  sole  factor  to  turn  over  to  quarries  located  in  the  short  haul  zone  the 
control  of  the  Toronto  market;  and  following  this  the  Board  adopted  a  rate  basis 
which  varied  from  S-'^5  cents  per  ton  per  mile  on  a  distance  of  12  miles  to  a  0-448 
cents  per  ton  per  mile  on  a  distance  of  133  miles.  As  these  rates  were  struck  in  1908, 
the  increases  which  have  since  been  allowed  must  be  borne  in  mind,  and  as  a  result 
the  ton-mile  rates  will  show  corresponding  increases. 

Dealing  with  the  matter  entirely  from  the  standpoint  of  railway  rate  and  traffic, 
which  is  the  standpoint  from  which  the  applicant  desires  to  approach  the  matter,  it 
appears  that  there  are  differences  in  treatment  which  may  be  spoken  of  as  discrim- 
inatory; but,  for  the  reasons  set  out,  these  do  not  constitute  an  undue  preference  or 
an  unjust  discrimination.  Under  the  Railway  Act,  not  all  discriminations  are  for- 
bidden. Discriminations  and  differences  in  treatment  are  permitted  to  exist  so  long 
as  the  preference  is  not  undue  nor  discrimination  unjust. 

Taking  into  consideration  the  quality  of  the  applicant's  coal  and  the  rate  differ- 
ence of  80  cents  per  ton  he  possesses,  it  has  not  been  shown  that  the  rate  has,  on 
account  of  the  incoming  of  Alberta  coal,  caused  him  to  market  less  of  his  coal.  In 
addition,  as  pointed  out,  the  conditions  as  to  water  competition  take  whatever  rate 
difference  may  exist  out  from  under  the  inhibitions  imposed  on  undue  preference 
and  unjust  discrimination. 

It  has  not  been  established  that  the  rate  is  contrary  to  the  discrimination  sections 
of  the  Railway  Act. 

September  22,  1920. 

Commissioners  Goodeve  and  Rutherford  concurred. 
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ORDER  No.  30086. 

In  the  matter  of  the  General  Order  of  the  Board  No.  119,  dated  January  31,  IdlJfi 
and  the  application  of  the  Canadian  National  Railways,  hereinafter  called  the 
"applicants,"  for  cmthority  to  transfer  the  ug^ent  from  Forresters  Falls  station 
to  Dufort  station,  in  the  province  of  Quebec. 

File  No.  4205.209. 

Wednesday,  the  8th  day  of  September,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Co^iimissioner. 
A.  S.  Goodeve,  Commissioner. 
A.  C.  Boyce,  K.C,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
tovraship  of  Ross  and  the  Farmers'  Club  of  Forrester's  Falls,  and  the  report  of  the 
Chief  Operating-  Officer  of  the  Board, — 

It  is  ordered:  That  the  applicants  be,  and  they  are  hereby,  granted  leave,  pend- 
ing further  order,  to  remove  the  station  agent  at  Forrester's  Falls,  in  the  province  of 
Ontario,  subject  to  and  upon  the  Condition  that  a  caretaker  be  appointed  to  see  that 
the  station  is  kept  clean,  and  heated  and  lighted  when  necessary,  for  the  accom- 
modation of  passengers  on  the  arrival  and  departure  of  trains,  and  to  care  for  L.C.L. 
freight  and  express  shipments;  the  station  agent  now  maintained  at  Forrester's  Falls 
to  be  transferred  to  Dufort  station. 

S.  J.  McLEAN, 
,  Assistant  Chief  Commissioner. 


ORDER  No.  30083. 

In  the  matter  of  the  application  of  the  Grand  Trunk  Railway  Company  of  Canada, 
hereinafter  called  the  ''applicant  .company/'  under  section  188  of  the  Railway 
Act,  1919,  for  approval  of  location  and  detail  plan  of  proposed  new  station  at 
Marysville,  in  the  province  of  Ontario,  on  file  with  the  Board  under  file  No.f 
5769.76. 

Thursday,  the  9th  day  of  September,  A.D.  1920. 

S.  J,  McLean,  Assistant  Chief  Commissioner. 
A.  S.  Goodeve,  Commissioner. 
A.  C.  Boyce,  K.C,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the 
Board, — 

It  is  ordered:  That  the  location  and  detail  plan  of  the  applicant  company's;  pro- 
posed station  at  Marysville,  in  the  province  of  Ontario,  on  file  with  the  Board  under 
the  said  file  No.  5769.76,  be,  and  it  is  hereby  approved,  the  work  of  constructing  the 
said  station  to  be  completed  by  the  30th  day  of  November,  1920. 


S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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CtENEKAL  OKDER  No.  309. 

In  the  m-attcr  of  the  application  of  the  Railivay  Association  of  Canada,  on  behalf  of 
the  railwaij  companies  members  tliereof  and  of  all  other  railway  companies 
icithin  the  jurisdiction  of  the  Board,  for  authority  to  make  a  general  advance 
of  thirty  per  cent  in  the  tolls  at  present  charged  for  the  carriage  of  freight  by 
the  said  companies;  and  the  further  application  for  an  additional  increase  of 
-  ten  per  cent  in  all  freight  rates  and  an  increase  of  twenty  per  cent  in  passenger 
fares;  fifty  per  cent  in  sleeping  and^  parlour  car  rates;  forty  per  cent  in  the 
rates  on  milk,  and  twenty  per  cen^t  in  the  rates  for  excess  baggage. 

File  No.  29996. 

Thursda\,  the  9th  day  of  September,  A.D.  1920. 

S.  J.  McLean^  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  Deputy  Cliief  Commissioner.  ' 

A.  S.  GooDEVE,  Commissioner. 

Dr.  J.  G.  Rutherford,  C.]\I.G.,  Commissioner. 

Supplements  to  the  Standard  Freight  and  Passenger  Tariffs  of  the  undermentioned 
railway  companies  having  been  filed  on  the  basis  prescribed  by  the  Board's  judgment, 
dated  September  G,  1920,  and  General  Order  No.  308,  dated  September  9,  1920,— 

It  is  ordered:  That  the  following  supplements  to  Standard  Freight  Tariffs  of 
Maximum  Mileage  Tolls  be,  and  they  are  hereby,  approved;  the  rate  scales  of  the  said 
tariffs  to  be  published  in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette, 
preceded  by  the  following  notice: — 

"  The  undermentioned  Supplements  to  Standard  Freight  Tariffs  having 
been  filed  for  the  approval  of  the  Board  of  Railway  Commissioners  for  Canada 
and  being  found  by  the  Board  to  be  in  accordance  with  its  judgment,  dated 
September  6,  1920,  and  its  General  Order  No.  308,  dated  September  9,  1920, 
and  having  been  approved  by  its  General  Order  No.  309,  dated  September  9, 
1920,  the  rate  scales  thereof  are  hereby  published." 
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Supplement  Xo. 

N"o. 
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supplements  to  Standard  Passenger 


New  York  Central  Railroad  

New  York  Central  Railroad  

New  York  Central  Railroad  

Quebec  Central  Railway  

Quebec,  Montreal  &  Southern  Railway 

Quebec  Oriental  Railway  

Temiscouata  Railway  

Toronto,  Hamilton  &  Buffalo  Railway. 

It  is  further  ordered:  That  the  following- 
Tariffs  of  Maximum  Mileage  Tolls  be,  and  they  are  hereby,  approved;  the  said  sup- 
plements to  be  published  in  at  least  two  consecutive  weekly  issues  of  the  Canada 
Gazette,  each  preceded  by  the  following  notice: — 

"  The  undermentioned  Supplement  to  Standard  Passenger  Tariffs  having 
been  filed  for  the  approval  of  the  Board  of  Railway  Commissioners  for  Canada, 
and  being  found  by  the  Board  to  be  in  accordance  with  its  judgment,  dated 
September  6,  1920,  and  its  General  Order  No.  308,  dated  September  9,  1920, 
and  having  been  approved  by  its  General  Order  No.  309,  dated  September  9, 
1920,  is  hereby  published": — 

Canadian  Northern  Railway  Suppl 

Canadian  Northern  Railway   ' 

Canadian  Pacific  Railway  

Grand  Trunk  Railway  

Grand  Trunk  Pacific  Railway   ^ 

Halifax  &  South  Western  Railway   ^ 

Michigan  Central  Railroad  

Napierville  Junction  Railway.  >  

New  York  Central  Railroad   ' 

Toronto,  Hamilton  &  Buffalo  Railway....  ' 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 
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GENERAL  ORDER  No.  310. 

In  the  matter  of  the  application  of  the.  Railway  Association  of  Canada,  on  behalf 
of  the  railway  companies  members  thereof  and  of  all  other  railway  companies 
within  the  jurisdiction  of  the  Board,  for  authority  to  make  a  general  advance, 
of  thirty  per  cent  in  the  tolls  at  present  charged  for  the  carriagp  o-l^  freight 
by  the  said  companies;  and  the  further  application  for  an  additional  increase 
of  ten  per  cent  in  all  freight  rates  and  an  increase  of  twenty  per  cent  in  p<is- 
senger  fares;  fifty  per  cent  in  sleeping  and  parlour  car  rates;  forty  per  cent 
in  the  rates  on  milk,  and  twenty  per  cent  in  the  rates  for  excess  baggage. 

Pile  No.  29996. 
Wedxesday,  the  15th  day  of  September,  A.D.  1920. 
S.  J.  McLeax,  Assistant  Chief  Commissioner. 
Hon.  W.  B.  Naxtel,  Deputy  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
Dr.  J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Supplements  to  the  Standard  Freight  and  Passenger  Tariffs  of  the  under- 
mentioned railway  companies  having  been  filed  on  the  basis  prescribed  by  the  Board's 
judgment,  dated  September  6,  1920,  and  General  Order  No.  308,  dated  September  9, 
1920,— 
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It  is  ordered:  That  the  following  supplements  to  Standard  Freight  and  Passenger 
Mileage  Tariffs  be,^  and  they  are  hereby,  approved ;  the  said  supplements  together 
with  reference  to  this  order  to  be  published  in  at  least  two  consecutive  weekly  issues  of 
the  Canada  Gazette: — 


FREIGHT. 
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s. 

J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  30107. 

In  the  matter  of  the  application  of  the  Grand  Trunk  Railway  Company  of  Canada, 
hereinafter  called  the  ''applicant  company/'  under  section  188  of  the  Railway 
Act,  1919,  for  approval  of  the  location  of  its  station  at  Long  Branch,  on  the  line 
from  Toronto  to  Hamilton,  and  on  the  16th  District,  London  Division,  of  Us 
railway,  as.  shown  in  red  on  the  plan  and  profile  on  file  with  the  Board  under 
file  No.  30m- 

Friday,  the  l7th  day  of  September,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

L'pon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, 
and  the  consent  of  the  township  of  Etobicoke,  filed, — 

It  is  ordered:  That  the  proposed  new  location  of  the  applicant  company's  station 
at  Long  Branch,  on  the  line  from  Toronto  to  Hamilton,  and  on  the  16th  District, 
London  Division,  of  its  railway,  as  shown  in  red  on  the  said  plan  and  profile  on  file 
with  the  B)ard  under  file  No.  30469,  be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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GENEKAL  ORDER  No.  311. 

Jn  the  matter  of  the  application  of  the  Railway  Asso.ciation  of  Canada,  on  hehalf  of 
the  railway  companies  members  thereof  and  of  all  other  railway  companies, 
ivithin  the  jurisdiction  of  the  Board,  for  authority  to  make  a  general  advance 
of  30  per  cent  in  the  tolls  at  present  charged  for  the  carriage  of  freight  hy  the 
said  companies;  and  the  further  application  for  an  additional  increase  of  10 
per  cent  in  all  freight  rates  and  an  increase  of  20  per  cent  in  passenger  fares; 
50  per  cent  in  sleeping  and  parlour  .car  rates;  JfO  per  cent  in  the  rates  on  milk; 
and  W  per  cent  in  the  rates  for  excess  baggage. 

File  No.  29996. 
Thursday,  the  23rd  day  of  September,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Naxtel,  K.C.,  Deputy  Chief  Commissioner. 

A.  S.  Goodeve,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Whereas  Standard  Freight  Tariffs  or  Supplements  thereto  of  the  undermentioned 
railway  companies  have  been  filed  on  the  basis  prescribed  by  the  judgment  of  the 
Board  dated  September  6,  1920,  and  General  Order  No.  308,  dated  September  9, 
1920,— 

It  is  ordered:  That  the  following  Standard  Freight  Mileage  Tariff  and  Supple- 
ments be,  and  they  are  hereby  approved ;  the  said  tariff  and  supplements,  with  a  refer- 
ence to  this  order,  to  be  published  in  at  least  two  consecutive  weekly  issues  of  the 
Canada  Gazette: — 

Essex  Terminal  Railway,  C.R.C.  No.  544. 

Boston  and  Maine  Railroad,  Supplement  No.  1  to  C.R.C.  No.  1908. 
Maine  Central  Railroad,  Supplement  No.  1  to  C.R.C.  No.  C1566. 

F.  B.  CARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  312. 

In  the  matter  of  the  question  of  the  coal  supply  in  Canada;  and  in  the  matter  of.  an 
orde'K  amending  the  general  order  of  the  Board  No.  301,  dated  the  22nd  July, 
1920,  and  the  powers  conferred  upon  the  Board  by  chapter  66  of  the  Acts  of 
Parliament  of  Canada,  1920. 

File  No.  30331.51. 
Friday,  the  24th  day  of  September,  A.D.  1920. 

Hon.  F.  B.  Carvet.l,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

Upon  its  appearing  to  the  Board  that  a  permit  system  is  essential  to  render  more 
effective  the  intent  and  purpose  of  General  Order  No.  301,  dated  the  22nd  day  of 
July,  A.D.  1920;  and  in  pursuance  of  the  powers  conferred  by  the  said  Act,  chapter 
66,  1920,— 

The  Board  doth  order:  That  the  said  General  Order  No.  301,  dated  the  22nd 
day  of  July,  A.D.  1920,  be,  and  it  is  hereby  amended  by  the  addition  thereto  of  the 
following  words,  namely:  And  in  the  case  of  each  shipment  by  water  to  the  United 
States  an  export  permit  must  first  be  secured  from  this  Board." 

F.  B.  CARVELL, 
Chief  Commissioner. 
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Application  of  the  Grand  TrunJc  Railway  Company^  under  section  262,  for  authority 
to  reconstruct  bridge  carrying  its  railway  over  the  tracks  of  the  Hamilton 
Radial  Electric  Railway  Company  at  Birch  Avenue,  in  the  city  of  Hamilton, 
Ont.,  and  directing  that  one-half  of  such  reconstruction  he  home  and  ,paid  hy 
the  Hamilton  R-adial  Electric  Railway  Company. 

File  17345.1. 

-Heard  at  Toronto,  September  3,  1920. 

JUDGMENT. 

Commissioner  Boyce  : 

The  application  is  by  the  Grand  Trunk  Railway  Company  for  an  order  author- 
izing it  to  reconstruct  the  bridge  carrying  its  railway  over'  the  tracks  of  the  Hamilton 
Radial  Electric  Railway  Company  at  Birch  avenue,  in  the  city  of  Hamilton,  in  accord- 
ance with  plans  submitted,  and  that  one-half  the  cost  of  such  reconstruction  be  borne 
and  paid  by  the  Hamilton  Radial  Electric  Railway  Company. 

The  Radial  Electric  Company  raises  no  objection  to  the  proposed  work,  nor  to 
the  plans,  but  submits  it  should  not  be  called  upon  to  contribute  to  the  cost  of  the 
work.  The  issue,  therefore,  is  limited  to  the  distribution  of  the  cost  of  the  work — 
if  distribution  there  should  be. 

The  Grand  Trunk  Railway  Company  relies  upon  the  terms  of  an  agreement  with 
the  Radial  Electric,  dated  4th  January,  1898,  the  essential  parts  of  which,  as  affecting 
the  issues  herein  raised,  are  as  follows: — 

_  "  Whereas,  the  parties  hereto  desire  to  do  away  with  the  two  level  crossings, 
that  is,  the  crossings  on  grade  of  the  Grand  Trunk  lines  on  Sherman  avenue, 
in  the  city  of  Hamilton,  by  the  Electric  Company,  and  to  substitute  therefor 
under  crossings  of  the  Grand  Trunk  lines  on  the  terms  and  conditions  herein- 
after expressed, 

"  Therefore,  these  presents  witness  that  the  Grand  Trunk  agree  with  all 
reasonable  despatch  to  construct  the  necessary  bridges  to  permit  the  tracks  of 
the  Electric  Company  passing  under  the  lines  of  the  Grand  Trunk  on  their 
present  grade  or  level  according  to  the  plans  prepared  and  signed  by  the  Grand 
Trunk  engineer,  the  whole  particulars  of  said  bridges,  the  material,  strength 
and  general  construction  to  be  such  as  the  said  Grand  Trunk  engineer  shall 
require  and  approve. 

"  That  the  Electric  Railway  Company  shall  pay  one-half  the  estimated  cost 
of  the  said  bridgas,  which  one-half  is  for  the  time,  estimated  at  five  thousand 
eight  hundred  and  seventy-five  dollars,  and,  on  account  of  which  half  the 
Electric  Company  have  deposited  with  the  Grand  Trunk  the  amount  named, 
that  is,  the  amount  of  five  thousand  eight  hundred  and  seventy-five  dollars. 
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"  It  is  further  ag-reed  that  if  the  half  of  the  cost  of  said  bridges  is  less 
than'  the  said  estimated  sum,  then  the  half  shall  be  made  accordingly;  if^ 
however,  it  is  more,  then  the  company  will  pay  the  excess. 

"  It  is  further  agreed  that  the  reasonable  cost  of  the  maintenance  of  the 
said  bridges,  except  the  necessary  planking,  shall  be  borne  and  paid  by  the 
Electric  Company,  but  the  work  shall  be  done  by  the  Grand  Trunk.  The 
Electric  Company,  on  the  certificate  of  the  Grand  Trunk  engineer  showing 
the  actual  cost  of  said  maintenance,  shall  in  each  year  pay  the  same  to  the 
Grand  Trunk.  The  planking  shall  be  maintained  by  the  Grand  Trunk  at  their 
own  expense." 

The  lladial  Electric  relies  upon  an  alleged,  and  very  obscure,  arrangement,  sub- 
sequent to  the  agreement  above  recited,  which  is  said  to  be  evidenced  by  two  letters 
dated  respectively  19th  and  28th  January,  1898,  from  Mr.  John  Bell,  K.C.,  then 
general  counsel  of  the  railway,  to  the  Radial  Electric  Company,  and  it  asks  the  Board 
to  infer  from  these  letters  that  there  was  another  and  subsequent  agreement  with 
regard  to  apportionment  of  cost,  than  the  very  definite  one  recited  above  and  included 
in  the  duly  executed  agreement.  It  is  not  suggested  definitely  what,  if  any  alteration 
was  contemplated,  but  merely  that  there  were  negotiations,  subsequent  to  date  of 
agreement,  from  which  the  Board  is  asked  to  conclude  that  the  executed  agreement 
ought  not  to  govern  .the  present  case. 

The  letter  of  the  19th  reads  as  follows  : —  v 

I  have  your  letter  of  the  17th  instant.  I  have  to  be  in  Montreal  next 
week.  I  think  on  the  whole  it  would  be  better  for  you  to  execute  the  document 
and  let  me  have  it.  I  will  lay  your  letter  before  Mr,  Hays,  and  whatever  is 
the  intention  with  regard  to  the  maintenance  of  the  subway  or  bridge  at  the 
Northern  Division  I  will  get  from  him.  If  you  and  Mr.  Hays  are  not  agreed 
I  give  you  my  word  that  I  will  return  the  document.  I  would  like  to  have 
the  matter  closed  and  out  of  hand.  Although  I  passed  over  the  ground  I  really 
forget  the  position  of  the  tracks." 

and  that  of  the  28th  (not  more  illuminative),  reads  as  follows: — 

"  I  saw  Mr.  Hays  in  Montreal  the  other  day  and  handed  him  the  agree- 
ment. He  says  that  with  regard  to  the  trestle  work  on  the  Northern  Division 
that  the  company  take  care  of  that  but  you  have  to  take  care  of  your  own  line 
underneath,  I  therefore  left  the  paper  with  Mr.  Hays." 

It  is  by  no  means  clear  that  the  agreement  recited  above  is  the  one  referred  to 
in  the  letters.  I  would  hold  upon  the  evidence  that  it  is  not  sufficiently  identified, 
but  if  they  did  refer  to  the  agreement  recited,  I  think  that,  so  far  from  effecting 
any  variation  in  its  terms,  they  lead  one  to  the  conclusion  that  nothing  in  the  shape 
of  variation  was  accomplished,  that  is,  that  no  arrangement  varying  the  recited  agree- 
ment was  reached.  Mr.  Bell  says,  in  the  letter  of  the  19th,  that  "  it  would  be  better 
for  you  to  execute  the  document  and  let  me  have  it."  If  the  recited  agreement  is 
referred  to,  this  statement,  and  another  in  the  same  letter,  "  If  you  and  Mr.  Hays 
are  not  agreed  I  give  you  my  word  that  I  will  return  the  document,"  indicate,  pretty 
clearly,  that  although  the  formal  agreement  bears  a  date  prior  to  the  date  of  the  first 
letter,  it  had  not  then  been  executed — and  the  statement  in  the  second  letter,  "I 
saw  Mr.  Hays  in  Montreal  the  other  day  and  handed  him  the  agreement,"  shows  pretty 
conclusively  that  the  agreement  handed  by  Mr.  Bell  to  Mr.  Hays,  then  general 
manager  of  the  Grand  Trunk,  did  contain  the  agreement,  and  was  subject  to  no 
other  conditions  or  terms,  and  upon  the  evidence  submitted,  I  would  so  find. 

The  onus  of  proving  a  variation  of  the  formal  agreement,  or  that  the  formal 
agreement  does  not  contain  the  will  and  wishes  of  the  contracting  parties,  is  upon 
the  Radial  Electric  and  it  has  not  discharged  that  onus.    The  terms  of  the  agreement 
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of  the  4th  January,  1898,  must,  therefore,  govern  the  disposition  of  the  question  of 
apportionment  of  the  cost  of  this  necessary  work,  contemplated  by  the  clauses  of  the 
agreement  I  have  quoted. 

There  will  be  an  order  authorizing  the  work  proposed;  one-half  the  cost  of  it  to 
be  borne  by  the  Radial  Electric,  and  the  other  half  by  the  Grand  Trunk  Railway 
Company. 

Ottawa,  September  20,  1920. 

The  Chief  Commissioner  and  Commissioner  Rutherford  concurred. 


ORDER  No.  30156. 

In  the  matter  of  the  application  of  the  Grand  Trunh  Railway  Company  of  Canada, 
hereinafter  called  the  "  applicant  company^'  under  section  252  of  the  Railway' 
Act,  1919,  for  authority  to  reconstruct  the  bridge  carrying  its  railway  over  the 
Haimlton  Radial  Electric  Railway  at  Birch  avenue,  in  the  city  of  Hamilton, 
as  shown  on  plan  No.  7919,  dated  Montreal,  July,  1919,  on  file  with  the  Board 
under  file  No.  173Jf-5.1;  and  directing  that  one-half  the  cost  of  such  reconstruc- 
tion he  home  and  paid  by  the  Hamilton  Radial  Electric  Railway  Company: 

'  ■  Tuesday,  the  28th  day  of  September,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

.Ul)on  hearing  the' application  at  the  sittings  of  the  Board  held  in  Toronto,  Sep- 
tember 3,  1920,  in  the  presence  of  counsel  for  the  applicant  company  and  the  Hamilton 
Radial  Electric  Railway  Company,  and  what  was  alleged, — 

It  is  ordered:  That  the  applicant  company  be,  and  it  is  hereby,  authorized  to 
reconstruct  the  bridge  carrying  its  railway  over  the  Hamilton  Radial  Electric  Railway 
at  Birch  avenue,  in  the  city  of  Hamilton,  province  of  Ontario,  as  shown  on  the  said 
plan  on  file  with  the  Board  under  file  No.  17345.1 ;  the  cost  of  such  reconstruction  to 
be  borne  and  paid  one-half  by  the  applicant  company  and  one-half  by  the  Hamilton 
Radial  Electric  Railway  Company. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


Application  of  the  Corporation  of  the  township  of  Nepean,  Ontario,  for  an  order* 
directing  the  Canadian  Pacific  Railway  Company  to  provide  a  station  at  or  near 
Victoria  avenue,  in  the  village  of  Westboro,  Ontario,  for  the  accommodation 
of  passengers  and  to  handle  freight  and  express  matter. 

File  30164. 

Heard  at  Ottawa,  July  6,  1920. 

JUDGMENT. 

Commissioner  Rutherford: 

The  present  application,  which  was  heard  at  Ottawa  on  July  6,  1920,  is  for  a 
station  at  Victoria  avenue,  in  the  village  of  Westboro,  about  one  and  one-half  miles 
west  of  the  existing  new  station  on  the  Canadian  Pacific  railway  at  Parkdale  avenue, 
within  the  limits  of  the  city  of  Ottawa. 
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Tlie  residents  of  the  township  of  Nepean  and  of  the  village  of  Westboro  have, 
for  a  considerable  time  been  pressing  upon  the  Canadian  Pacific  Railway  Company 
the  necessity  for  a  station  at  or  near  Victoria  avenue  in  the  said  village  of  Westboro, 
to  serve  the  needs  of  the  large  and  growing  population  tributary  to  that  point. 

The  situation  was,  so  far  as  the  district  to  the  west  of  the  city  of  Ottawa  is 
concerned,  intensified  by  the  practical  closing  of  Britannia  as  a  passenger  station, 
this  leaving  no  station  on  the  Ontario  side  of  the  Ottawa  river,  available  for  passenger 
service,  between  the  Ottawa  Central  station  and  the  village  of  Stittsville,  a  distance 
of  nineteen  miles. 

In  view  of  these  demands,  the  Canadian  Pacific  Railway  Company  arranged 
for  a  conference  in  April  last,  which  all  the  interested  parties  were  invited  to  attend. 
At  this  conference,  which  w^as  held  in  the  City  Hall  at  Ottawa,  the  influence  of  the 
city  predominated,  and  it  was  decided  to  establish  a  station  at  Parkdale  avenue  within 
the  city  limits,  and  but  three-tenths  of  a  mile  from  the  old  Broad  Street  station. 

At  the  close  of  the  conference,  the  representatives  of  the  village  of  Westboro 
and  of  the  township  of  Nepean  informed  the  Canadian  Pacific  Railway  Company's 
officers  that  an  application  for  a  station  at  Westboro  would  be  made,  and  the  present 
application  by  the  Corporation  of  the  township  of  Nepean  for  a  station  at  or  near 
Victoria  avenue  in  the  village  of  Westboro  was  accordingly  filed  with  the  Board  on 
May  6,  1920. 

At  the  hearing  on  July  6  it  was  admitted  by  Controller  Cameron  of  Ottawa  that, 
at  tlie  conference  in  April  the  people  of  Westboro  objected  to  the  decision  of  the 
railway  company,  but  they  also  acknowledged  that  Ottawa  had  some  right  to  a 
station  at  Parkdale  avenue. 

The  position  of  the  railway  company,  according  to  the  statement  of  Mr. 
Flintoft  at  the  hearing,  is  that  it  is  willing  to  establish  and  maintain  one  station 
only  in  the  five  miles  between  the  Broad  Street  station  and  Britannia,  and  that  it 
will  locate  this  station  at  whichever  point  the  Board  may  decide. 

The  business  done  at  the  new  station  at  Parkdale  avenue  is  comparatively 
insignificant,  only  fifty-five  tickets  having  been  sold  in  June  last,  the  receipts  being 
$88.75  (including  war  tax),  while  the  company  paid  the  agent  a  salary  of  $65. 

Mr.  Proctor,  on  behalf  of  the  city  of  Ottawa,  stated  that  before  the  closing  of 
Broad  Street  station,  there  was  a  large  passenger,  freight  and  express  station  in  the 
west  end  of  the  city;  that  when  this  station  was  discontinued,  it  was  decid'ed,  as  a 
result  of  a  conference  between  the  interested  parties,  to  establish  a  station  at  the 
nearest  possible  point  to  Broad  street,  which,  grade  being  considered,  proved  to  be 
Parkdale  avenue.  He  further  stated  that  the  city  does  not  object  to  a  station  at 
Westboro,  but  is  not  willing,  to  have  the  Parkdale  Avenue  station  closed. 

Mr.  Caldwell,  for  the  township  of  Nepean,  submitted  that  the  population  injhe 
Westboro  district  was  now  7,187,  having  increased  by  1,845  between  1915  and  1919.^ 
He  further  stated,  and  evidence  was  adduced  in  support  of  his  statement  that  the 
Parkdale  Avenue  station  was  of  no  value  to  Westboro,  being  in  an  out-of-the-way 
place,  at  a  very  considerable  distance  from  the  street  railway  and  without  conveniences 
for  transfer  of  passengers  or  baggage;  that  there  were  twenty-five  (25)  establishments 
at  Westboro  requiring  freight  facilities  and  while  freight  in  carloads  is  handled  there, 
no  provision  is  made  for  L.C.L.  freight,  express  or  telegraph,  the  latter  being  very 
inconvenient ;  that  the  name  of  the  station  at  Parkdale  avenue,  namely  "  Westboro," 
is  very  misleading  and  causes  great  inconveniences  to  incoming  passengers;  that  the 
distance  from  the  street  railway  line  at  Victoria  avenue,  Westboro,  is  about  one-half 
that  at  Parkdale  avenue;  that  the  grade  is  level  at  that  iK)int  and  the  company  owns 
land  suitable  for  a  station  site. 

Mr.  Flintoft,  for  the  railway  company,  stated  at  the  hearing  that  the  company 
is  not  willing  to  consider  the  granting  of  these  facilities,  which  would  entail  the 
payment  of  a  salary  of  $125  per  month  to  an  agent  instead  of  $85;  but  that  the  agent 
could  give  telegraph  service  by  telephoning  messages  to  the  city  office. 
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I  have  made  a  personal  inspection  of  the  two  locations,  Parkdale  avenue,  Ottawa, 
and  Victoria  avenue,  Westboro,  and  am  satisfied  as  to  the  necessity  for  the  establish- 
ment of  a  station  at  the  latter  point.  Westboro  is  a  prosperous  community  with  an 
increasing  population,  and  a  station  at  Victoria  avenue  would,  in  my  opinion,  be 
also  largely  used  by  the  rural  residents  in  the  vicinity. 

I  do  not  think  there  is  any  doubt  that  a  fully-equipped  station  would  be  found 
profitable  by  the  company,  the  station  at  Parkdale  avenue  being  no  criterion  owing 
to  its  inconvenient  location  and  the  lack  of  population  in  its  immediate  vicinity. 

I  am  therefore  of  opinion  that  an  order  should  issue  for  the  establishment  of  a 
station  at  Victoria  avenue,  Westboro  village,  with  passenger,  freight,  express  and 
telegraph  service,  same  to  be  completed  on  or  before  December  1,  1920,  plans  showing 
location  and  details  of  buildings  to  be  filed  by  the  company  at  an  early  date  for  the 
approval  of  the  Board. 

Ottawa,  September  22,  1920. 

On  consideration  of  the  reasons  set  out  by  Commissioner  Rutherford,  and  having 
in  mind  the  powers  of  the  Board  under  section  188  of  the  Railway  Act,  subsection  3,' 
I  agree,  ^ 

S.  J.  McLEAN. 

The  Chief  Commissioner  concurred. 


ORDER  'No.  30155. 

In  the  matter  of  the  application  of  the  corporation  of  the  township  of  Nepean,  in  the 
province  of  Ontario,  hereinafter  called  the  ''applicant"  under  section  188  of 
the  Railway  Act,  1919,  for  an  order  directing  the  Canadian  Pacific  Railway*- 
Company  to  huild  a  station  at  or  near  Victoria  avenue,  Westhoro,  Ont.,  for  the 
accommodation  of  passengers,  and  to  handle  freight  and  express  shipments: 

File  Xo.  30164. 

Wednesday,  the  29th  day  of  September,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  July  6, 
1920,  the  applicant,  the  city  of  Ottawa,  and  the  Canadian  Pacific  Railway  Company 
being  represented  at  the  hearing,  and  what  was  alleged;  and  uix)n  the  report  and 
recommendation  of  the  Chief  Operating  Officer  of  the  Board, — 

It  is  ordered.:  That  the  Canadian  Pacific  Railway  Company  be,  and  it  is  hereby, 
directed  to  erect  a  station  building,  with  passenger,  freight,  express,  and  telegraph 
service,  at  or  near  Victoria  avenue,  Westboro,  in  the  province  of  Ontario ;  the  work 
to  be  completed  on  or  before  the  1st  day  of  December,  1920;  and  plans  showing  the 
location  and  details  of  the  proposed  building  to  be  filed  for  the  approval  of  the  Board. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 
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Application  of  farmers  in  the  township  of  Broohe^  E.ast  Lamhton  County,  Onta/rio,  for 
an  order  directing  the  Grand  Trunlc  Railway  Company  to  construct  a  siding 
between  Kingscov.rt  and  Alvinston,  Ontario. 

File  No.  29971. 

JUDGMENT. 

The  Ciiikf  Commissioner: 

This  application  was  heard  by  the  Board  on  the  6th  day  of  July  last  at  Ottawa, 
and  consists  of  an  application  by  certain  farmers  of  the  township  of  Brooke,  East  Lamb- 
ton  county,  Ontario,  for  an  order  directing  the  Grand  Trunk  Railway  Company  to  con- 
struct a  siding  between  Kingscourt  and  Alvinston,  Ontario.  At  the  hearing,  the  casa 
of  the  applicants  was  presented  by  Mr.  J.  E.  Armstrong,  M.P.;  and  Mr.  W.  C, 
Chishohn,  K.C.,  appeared  for  the  railway  company. 

The  facts  as  set  forth  and  agreed  to  by  both  parties  are  that  the  proposed  siding 
would  be  at  a  point  about  2i  miles  south  of  the  flag  station  at  Souterville,  on  the  line 
of  the  Grand  Trunk  Railway  between  Glencoe  and  Kingscourt.  It  was  alleged  that 
75  farmers  have  about  7,500  acres  of  good  beet  land  tributary  to  the  proposed  siding; 
that  this  year  150  acres  are  actually  ready  for  harvest,  which,  at  12  tons  to  the  acre, 
would  amount  to  60  carloads ;  and  that  next  year  it  is  estimated  that  the  output, 
with  reasonable  facilities  for  shipping,  would  be  double  that  amount.  It  was  also 
stated  that  the  average  distance  which  the  farmers  of  the  district  have  to  haul  their 
beets  is  over  4i  miles,  under  present  conditions,  which  would  be  about  two  trips  per 
day,  whereas,  if  the  siding  were  completed,  they  would  make  at  least  four  trips  per 
day. 

Under  these  conditions,  and  with  an  intimate  knowledge  of  like  industries  in 
other  parts  of  the  country,  I  have  no  doubts  whatever  as  to  the  necessity  of  the 
proposed  siding. 

This  raises  next  the  question  of  law.  It  has  been  held  heretofore  that  the  Board 
only  had  the  authority  to  order  traffic  accommodation  at  the  place  of  starting,  at 
junction  points  with  other  railways,  and  at  all  stopping  places  established  for  sucK 
purpose,  but  I  contend  that  the  amendment  to  section  312,  subsection  (1),  sub-clause 
(r),  gives  the  Board  additional  powers  in  such  a  case  as  the  present. 

The  clause,  before  the  codification  in  1919,  reads  as  follows: — 

"312.  {e)  furnish  such  other  service  incidental  to  transportation  as  is 
customary  or  usual  in  connection  with  the  business  of  a  railway  company." 
In  the  year  1919,  Parliament  added  to  this  clause  the  following  words, — 
"  as  may  be  ordered  by  the  Board." 

There  can  be  no  doubt  in  my  mind  that  siding  accommodation  is  a  service; 
incidental  to  transportation  and  is  customary  and  usual  in  connection  with  the  business, 
of  a  railway  company,  and,  therefore,  by  the  amendment,  I  contend  we  have  a  legal 
right  to  order  a  railway  company  to  install  a  siding  when  and  where  this  Board  decides 
the  conditions  warrant  it.  Having  decided  the  conditions  to  warrant  the  installation 
of  a  siding  at  this  point,  I,  therefore,  think  the  railway  company  should  be  ordered 
forthwith  to  install  the  same. 

As  Mr.  Armstrong,  at  the  hearing,  agreed  that  the  applicants  would  be  willing 
to  contribute  to  the  expense  of  building  a  siding  similar  to  the  one  located  at  Kings- 
court,  which  will  accommodate  12  cars,  to  give  any  necessary  additional  land  and 
prepare  the  right  of  way,  and  to  build  any  culverts  which  might  be  needed,  and  asked 
that  the  railway  company  furnish  the  rails,  ties,  and  connections,  the  order  of  the 
Board,  therefore,  will  be  that  the  Grand  Trunk  Railway  Company  forthwith  lay  out 
upon  their  right  of  way  at  the  point  in  question  a  siding  capable  of  accommodating 
12  freight  cars,  and,  so  soon  as  the  applicants  are  ready  to  commence  grading  and 
uiitii  the  same  is  finished,  to  provide  proper  superintendence  therefor,  and,  within 
5  days  after  tiie  completion  of  the  said  grading  and  the  providing  of  any  additional 
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land,  if  necessary,  to  provide  all  necessary  rails,  spikes,  fastenings,  ties,  frogs,  switches, 
and  connections  for  a  12-car  siding  and  to  lay  the  same  on  the  said  grading  and 
thereafter  to  operate  the  same  as  a  siding  in  connection  with  their  railway. 
Ottawa^  September  25,  1920. 

Commissioners  Goodeve,  Boyce,  and  Rutherford  concurred. 

McLean^  Assistant  Chief  CoiniissioxER : 

As  set  out  in  the  reasons  for  judgment  of  the  Chief  Commissioner,  the  finding 
of  the  Board  prior  to  the  amendment  of  the  Railway  Act  in  1919  was  that  the  Board's 
powers,  under  the  facilities  section,  were  limited  to  the  directing  of  facilities  at  the 
place  of  starting,  at  a  junction  point  with  other  railways,  and  at  all  stopping-placeS; 
established  for  such  purpose;  and  that  the  Board  was  without  authority  to  order, 
under  the  facilities  section  (section  284)  the  installation  of  facilities  at  other  points 
other  than  those  above  mentioned. 

Kammerer  vs.  C.P.R.  Co.^  21  Can.  Ry.  Cas.,  7Jf,  at  p.  76. 

The  Chief  Commissioner,  in  his  reasons  for  judgment,  takes  the  position  that  the 
amending  legislation  of  1919,  as  set  out  by  him,  removes  this  limitation  upon  the 
powers  of  the  Board.  I  have  some  doubt  whether  the  efiect  of  the  amendment  goes, 
as  far  as  this.  At  the  same  time,  I  recognize  that,  under  section  12,  subsection  2, 
the  question  involved  being  one  of  law,  the  opinion  of  the  Chief  Commissioner 
prevails. 

On  the  merits,  I  recognize  that  the  installation  of  an  additional  facility  may  be  of 
great  help  in  reducing  the  producer's  cost  of  haulage.  At  the  same  time,  the  obliga- 
tion of  the  railway,  as  I  understand  it,  is  to  afford  facilities  spaced  a  reasonable 
distance  apart  on  the  railway.  In  dealing  with  the  question  of  facilities,  the  Board 
has  held  that  the  railway  is  not  obliged  to  furnish  stations  or  facilities  intended 
simply  to  offset  the  natural  disadvantages  of  highway  traffic  to  which  the  locality 
may  be  subject.  In  other  words,  highway  conditions  and  attendant  costs  are  not  the 
final  measure  of  reasonableness. 

In  re  Sehringville,  File  29081,  decision  April  1,  1919. 

In  re  request  of  residents  of  St.  Louis  de  France  that  Canadian  Pacific  trains  stop. 

at  Range  St.  Alexis.    File  23565. 

It  seems  to  me  that  the  positions  stated  in  the  decisions  above  are  applicable 
here. 

September  28,  1920. 

ORDER  No.  30118. 

In  the  matter  of  the  application  of  the  United  Farmers  of  Manitoba,  Reahurn  Branch, 
for  an  order  directing  the  Canadian  Pacific  Railway  Company  to  appoint  a 
station  agent  at  Reahurn,  in  the  province  of  Manitoba. 

File  No.  4205.262. 

Tuesday,  the  21st  day  of  September,  A.D.  1920. 

S.  J.  McLean^  Assistant  Chief  Commissioner. 

A.  S.  Goodeve,  Commissioner. 

J.  G.  Rutherford,  C.M,G.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Winnipeg,  June 
26,  1920,  in  the  presence  of  counsel  for  the  railway  company  and  representatives  of 
the  applicants,  and  what  was  alleged, — 
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It  is  ordered:  That  the  application  be  refused;  and  that  the  Canadian  Pacific 
Eailway  Company  be  directed  .to  appoint  a  caretaker  who  shall  see  that  the  station  is 
kept  clean  and  heated  and  lighted  when  necessary  for  the  accommodation  of  passengers 
on  the  arrival  and  departure  of  trains,  and  to  care  for  L.C.L.  freight  and  express 
shipments. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  30128. 

In  the  matter  of  the  application  of  ihe  Boston  &  Maine  Railroad,  under  Section  32S 
of  the  Railivay  Act,  1919,  for  approval  of  a  hy-law  passed  August  S,  1920,  auth- 
orizing Gerrit  Fort,  G.  H.  Eaton,  F.  T.  Grant,  J.  E.  MacAnanny,  and  F.  A.' 
Hortter,  or  any  of  them,  as  they  hold  with  the  Company  the  respective  positions' 
of  Vice-President  in  Charge  of  Traffic,  Assistant  Freight  Traffic  Manager, 
General  Passenger  Agent,  Chief  of  Tariff  Bureau,  arid  Car  Accountant,  and  any 
and  all  persons  hereafter  Jiolding  the  said  positions,  from  time  to  time  to  estab- 
lish or  change  rules,  regulations,  rates,  fares,  tolls,  and  charges  applicable  to 
storagp,  car  detention,  transportation  of  persons  or  property,  and  all  services  in 
connection  therewith  within  the  Dominion  of  Canada  and  to  and  from  points 
in  the  Dominion  of  Canada,  and  in  its  name  and  on  its  behalf  to  prepare,  issue, 
publish,  and  file  tariffs  and  schedules  containing  the  same. 

File  No.  17401. 

Tuesday,  the  21st  day  of  September,  A.D.  1920. 

Hon.  E.  B.  Carvell^  K.C.,  Chief  Commissioner. 
S.  J.  McLean^  Assist/int  Chief  Commissioner. 
A.  S.  GooDEVE^  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 
It  is  ordered:  That  the  said  by-law  be,  and  it  is  hereby,  approved;  and  that  the 
Orders  of  the  Board  Nos.  14244  and  24194,  dated  respectively  July  18,  1911,  and  Sep- 
tember 21,  1915,  be,  and  they  are  hereby  rescinded. 

E.  B.  CARYELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  313. 

In  the  matter  of  the  general  order  ^of  the  Board  No.  303,  dated  August  13,  1920,  pro- 
viding that  the  proportions  of  through  rates,  fares,  and  charges  between  the 
United  States  and  Canada,  in  both  directions,  in  effect  at  the  date  of  the  order, 
accruing  within  Canada,  m/xy,  by  general  or  blanket  supplement  to  existing 
tariffs,  be  increased  to  conform  to  the  increased  rates,  fares,  and  charges 
authorized  by  the  Interstate  Commerce  Commission  by  order  dated  July  29, 
1920: 

File  No.  30437. 

Wednesday,  the  22nd  day  of  September,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  NANTELy  K.C,  Deputy  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

J.  G.  RuTiiEFiFORD,  C.M.G.,  Commissioner. 

Whereas  by  Special  Permission  No.  50480,  dated  Washington,  D.C.,  August  26, 
1920,  the  Interstate  Commerce  Commission  authorized  United  States  carriers  or  their 
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agents  to  file,  upon  one  day's  notice,  special  supplements  correctino^  increased  rates 
and  charg-es  filed  under  but  not  in  conformity  with  its  order  dated  July  29,  1920,  as 
amended  Auprust  11  and  Augrust  18,  1920, — 

It  is  therefore  ordered:  That  the  said  general  order  of  the  Board  No.  303  be,  and 
it  is  hereby,  amended  to  provide  that  the  said  corrections,  where  necessary,  be  made 
in  the  general  or  blanket  supplement  authorized  by  the  general  order  of  the  Board 
No.  303,  dated  August  13,  1920,  upon  one  day's  notice. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  30133. 

In  the  matter  of  the  application  of  the  SasTcatcheivan  Stock  Growers'  Association  of 
Moose  Jaw,  Saskatchewan,  hereinafter  called  the  ''applicants/'  for  an  order 
reciuiring  the  re-installation  of  the  transfer  track  at  Conquest,  between  the 
Canadian  Pacific  and  the  Canadian  National  Kaihvays,  authorized  to  he  re- 
moved by  the  order  of   the  Board  No.  26853,  dated  December  21,  1917: 

File  No.  21175. 

Thursday,  the  23rd  day  of  September,  A.D.  1920. 

S.  J.  McLeax,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Saskatoon, 
February  28,  1919,  Regina  on  March  1,  1919,  and  Moose  Jaw  on  June  12,  1920,  the 
applicants,  the  city  of  Moose  Jaw,  the  Moose  Jaw  Co-operative  Union  Stock  Yards, 
the  Grain  Growers  of  Wiseton,  the  Canadian  Pacific  Railway  Company,  and  the 
Canadian  National  Tiailways  being  represented  at  the  hearing,  and  what  was  alleged ; 
and  upon  reading  the  report  of  an  inspector  of  the  Board, — 

It  is  ordered:  That  the  Canadian  Pacific  Railway  Company  be,  and  it  is  hereby, 
directed  to  construct  a  transfer  track  between  its  railway  and  the  Canadian 
National  Railways  at  Conquest,  in  the  province  of  Saskatchewan;  the  cost  of  con- 
struction and  maintenance  to  be  borne  and  paid  one-half  by  the  Canadian  Pacific 
Railway  Company  and  one-half  by  the  Canadian  National  Railways;  the  work  to  be 
completed  not  later  than  the  1st  day  of  November,  1920:  Provided  that,  in  the  event 
of  the  situation  being  later  relieved  by  the  linking  up  of  the  lines  of  the  Canadian 
National  Railways,  in  the  area  affected  by  the  transfer,  with  the  Grand  Trunk  "Pacific 
Railway  Company's  Regina  and  Riverhurst  Subdivision,  the  matter  may  again  be 
brought  before  the  Board. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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ORDER  No.  30137. 

In  the  matter  of  the  application  of  the  Railway  Association  of  Canada,  under  section 
85 of  the  Railway  Act,  1919,  for  permission  to  issue  free  transportation  to  one 
chief  inspector  and  three  inspectors  of  live  stock  cars  and  yards,  of  the  Depart- 
ment of  Agriculture  of  the  Dominion  Government : 

File  No.  496.26. 
Friday,  the  24th  day  of  September,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Comynissioner. 

Upon  reading  the  application,  and  considering  what  was  filed  in  support  thereof, — 

It  is  ord-ered:  That  railway  companies  within  the  legislative  authority  of  the 
Parliament  of  Canada  be,  and  they  are  hereby,  permitted,  until  further  order,  to  issue 
free  transportation  to  one  chief  insi)ector  and  three  inspectors  of  live  stock  cars  and 
yards  of-  the  Department  of  Agriculture  of  the  Dominion  Government. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  30139. 

In  the  matter  of  the  application  of  the  town  of  Ingersoll,  in  the  Province  of  Ontario, 
hereinafter  called  the  "  Applicant','  for  an  order  rescinding  the  order  of  t'hle^ 
Railway  Committee  of  the  Privy  Council,  dated  November  22,  1892,  respecting 
the  crossing  of  Wonham  street  over  the  Grand  Trunk  Railway,  in  the  said  town, 
of  Ingersoll. 

File  No.  26765.151. 

Saturday,  the  25th  day  of  September,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Toronto,  Septem- 
ber 3,  1920,  in  the  presence  of  counsel  for  the  applicant  and  the  railway  company,  and 
what  was  alleged,  and  upon  reading  By-law  No.  881  of  the  applicant,  entitled  a  By-law 
to  rescind  By-law  No.  327,  and  passed  September  9,  1920, — 

It  is  ordered:  That  the  said  order  of  the  Railway  Committee  of  the  Privy  Council, 
dated  November  22,  1892,  be,  and  it  is  hereby,  rescinded. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  No.  30147. 

In  the  matter  of  the  complaint  of  Thomas  McClymont,  of  Prince  Rupert,  Bnti^h 
Columbia,  that  the  Grand  Trunk  Pacific  Railway  Company's  rate  of  $2.JfO^  per 
net  ton  on  coal  from  Telkwa,  British  Columbia,  to  Prince  Rupert,  British 
Columbia,  is  excessive  and  discriminatory  compared  with  the  rate  charged  by 
the  said  Railway  Company  from  mines  located  on  its  Alberta  lines. 

File  No.  27425.51. 

MoxXDAY,  the  27th  day  of  September,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  complaint  at  the  sittings  of  the  Board  held  in  Edmonton, 
Alberta,  June  21,  1920,  in  the  presence  of  counsel  for  the  railway  company,  no  one 
appearing  for  the  complainant;  and  upon  reading  the  written  submissions  filed, — 

It  is  ordered:  That  the  complaint  be,  and  it  is  hereby,  dismissed. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


GENERAL  ORDER  No.  315. 

In  the  matter  of  the  application  of  the  Department  of  Health  for  the  Dominion  of 
Canada,  hereinafter  called  the  ''applicant,"  under  the  provisions  of  the  Rail- 
way Act,  19,19,  for  permission  to  place  signs  dealing  with  the  prevention  and 
spread  of  venereal  disease  in  coaches  and  railway  station  lavatories  of  railway 
companies  operating  in  Canada  under  the  jurisdiction  of  the  Board. 

File  No.  30525. 

Wednesday,  the  29th  day  of  September,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  Goodeve,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

^.  G.  Rutherford,  C.M.G.,  Commissioner. 

L^pon  its  being  represented  to  the  Board  that  the  signs  in  question  are  issued 
under  the  authority  of  the  Department  of  Health  of  the  Dominion  of  Canada,  and 
reading  what  is  filed  in  support  of  the  application, — 

The  Board  orders:  That  permission  be  granted  the  applicant  to  place  signs 
dealing  with  the  prevention  and  spread  of  venereal  disease  in  all  coaches  and  station 
lavatories  of  railway  companies  in  Canada  subject  to  the  jurisdiction  of  the  Board: 
Provided  that  a  notation  be  carried  on  the  bottom  of  each  copy  of  the  sign  set  up 
or  placed  under  the  provisions  of  this  order  to  the  effect  that  the  same  is  issued  under 
the  authority  of  the  Department  of  Health  for  the  Dominion  of  Canada. 


S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  No.  30164. 

In  the  matter  of  the  application  of  the  Raihvay  Association  of  Canada,  on  hehalf  of 
the  railway  companies  memlT^rs  thereof  and  of  all  other  railway  companies 
within  the  jurisdiction  of  the  Board,  for  authority  to  make  a  general  advance 
of  30  per  cent  in  the  tolh  at  present  charged  for  the  carriage  of  freight  by  the 
said  companies;  and  the  further  application  for  an  additional  increase  of  10 
per  cent  in  all  freight  rates  and  an  increase,  of  20  per  cent  in  passenger  fares; 
50  per  .cent  in  sleeping  and  parlour  car  rates;  JfO  per  cent  in  the  rates  on  milh; 
and  20  per  cent  in  the  rates  for  excess  haggage. 

File  No.  ^99%. 

Friday,  the  1st  day  of  October,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Whereas  the  Maine  Central  Railro^id  Company  has  filed  a  supplement  to  its 
Standard  Passenger  Tariff  'C.R.C.  No.  214,  on  the  basis  prescribed  by  the  judgment 
of  the  Board,  dated  September  6,  1920,  and  General  Order  No.  308,  dated  September 
9,  1920,— 

It  is  ordered:  That  the  Maine  Central  Railroad  Company's  Supplement  No.  2  to 
Standard  Passenger  Tariff  'C.R.C.  No.  214  be,  and  it  is  hereby,  approved;  the 
said  supplement,  with  a  reference  to  this  order,  to  be  published  in  at  least  two  con- 
secutive weekly  issued  of  the  Canada  Gazette. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  30168. 

In  the  matter  of  the  application  of  the  Michigan  Central  Railroad  Company,  herein- 
after called  the  "  applicant  company,"  under  section  188  of  the  Railway  Act, 
1919,  for  approval  of  the  location  and  detail  plans  of  proposed  joint  passenger 
and  freight  station  at  Hagersville,  in  the  province  of  Ontario. 

File  No.  28780.10. 

Friday,  the  1st  day  of  October,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

L'pon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the 
Board,  and  reading  what  is  filed  on  behalf  of  the  village  of  Hagersville, — 

It  is  ordered:  That  the  location  and  detail  plans  of  the  applicant  company's  pro- 
posed joint  passenger  and  freight  station  at  Hagersville,  in  the  province  of  Ontario, 
on  file  with  the  Board  under  the  said  file  No.  28780.10,  be,  and  they  are  hereby, 
approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  No.  30157. 

In  the  matter  of  the  application  of  the  Minneapolis,  St.  Paul  and  Sault  Ste.  Marie 
Railway  Company;  Minneapolis,  Minnesota,  for  permission  to  issue  on  one 
day's  notice  revised  rates  on  coal  and  cohe  from  Duluth,  St.  Paul,  etc.,  to\ 
stations  in  Western  Canada. 

File  No.  27612.15. 

Friday,  the  1st  day  of  October,  A.D.  1920. 

S.  J.  McLeax,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Whereafs  the  Interstate  Commerce  Commission  has  issued  a  special  permission 
authorizing  a  revision  of  the  rates  on  coal  and  coke  from  Duluth,  St.  Paul,  etc.,  to 
Western  Canada  on  one  day's  notice,  and  its  being  necessary  that  similar  permission 
should  be  granted  to  cover  the  railway  haul  within  the  Dominion  of  Canada, — 

The  Board  orders :  That  the  Minneapolis,  St.  Paul  and  Sault  Ste.  Marie  Railway 
Company,  or  other  railway  companies  operating  from  Duluth,  St.  Paul,  etc.,  to 
stations  in  Western  Canada  be,  and  they  are  hereby,  permitted  to  file  revised  rates  on 
coal  and  coke  from  Duluth,  St.  Paul,  etc.,  to  stations  in  Western  Canada  upon  one 
day's  notice. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


ORDER  No.  30158. 

In  the  matter  of  the  application  of  the  Chicago,  MilwauJcee  and  St.  Paul  Railwa/rf 
Company,  Chicago,  Illinois,  for  permission  to  publish,  on  fifteen  days'  notice, 
revised  rates  on  machinery  from  Chicago  and  MihvauTcee  to  stations  in  Ontario. 

File  No.  27612.21. 

Monday,  the  4th  day  of  October,  A.D.  1920. 

S.  J.  !McLeax,  Assistant  Cliief  Commissioner. 
A.  S.  Goodeve,  Commissioner. 
A.  C.  Boyce,  K.C,  Commissioner. 

Whereas  the  Interstate  Commerce  Commission  has  issued  a  special  permission 
authorizing  a  revision  of  rates  on  machinery  from  Chicago  and  Milwaukee  to  stations 
in  Ontario,  on  fifteen  days'  notice,  and  its  being  necessary  that  similar  permission 
should  be  granted  to  cover  the  railway  haul  within  the  Dominion  of  Canada, — 

The  Board  orders:  That  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Com- 
pany be,  and  it  is  hereby,  permitted  to  file  revised  rates  on  machinery  from  Chicago 
and  Milwaukee    to  stations  in  Ontario  upon  fifteen  days'  notice. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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GENERAL  ORDER  No.  314. 

In  the  matter  of  the  question  of  the  coal  supply  of  Canada  and  the  powers  conferred 
upon  the  Board  by  Chapter  66  of  the  Acts  of  the  Parliament  of  Comada,  1920. 

File  No.  30331.1. 

Tuesday,  the  5th  day  of  October,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

L^poii  its  appearing  to  the  Board  that  there  is  a  real  or  apprehended  scarcity  of 
coal,  with  a  view  to  conserving  the  supply  and  so  far  as  possible  ensuring  the  equit- 
able distribution  and  disposition  thereof;  in  pursuance  of  the  powers  conferred  upon 
the  Board  by  the  said  Act,  chapter  66,  in  amendment  to  the  Railway  Act,  1919,  and 
under  the  said  Railway  Act, — 

Tlie  Board  orders:  That  the  following  "Regulations"  governing  the  controTof 
fuel  supplies  be,  and  they  are  hereby,  prescribed  for  observance  and  use  in  Canada, 
as  therein  provided: — 

REGULATIONS. 
Part  A. 

INTERPRETATION. 

(1)  In  these  and  all  other  regulations  issued  by  the  Board  in  its  capacity  as 
Fuel  Controller  for  Canada,  unless  the  context  otherwise  requiresi, — 

(a)  "Broker"  means  a  person  who  buys  and  sells  coal  or  arranges  such  trans- 
actions between  buyer  and  seller,  but  in  either  event  does  not  physically 
receive  and  handle  the  coal. 

{h)  "Wholesale  dealer"  means  a  person  w^ho  physically  handles  and  sells  coal 
to  a  retail  dealer, 

(c)  "Retail  dealer"  means  a  person  who  physically  handles  and  sells  coal  to  a 
consumer. 

(<-/)  "  Dealer  "  means  any  wholesale  or  retail  dealer; 

(e)  "  Consumer "  means  a  user  of  coal  for  domestic,  industrial,  or  any  other 
purposes. 

(/)  "  Fuel  Administrator"  means  any  individual  or  board  appointed  under  para- 
graph 2  of  this  part. 

{g)  "  Fuel  Commissioner  "  means  any  individual  or  board  appointed  under  para- 
graph 4  of  this  part. 

(h)  "  Coal  "  means  coal  or  lignite. 

(i)  "Person"  includes  natural  persons  and  bodies  corporate. 

organization   and  LICENSING  OF  DEALERS. 

Provincial. 

•  (2)  The  Government  of  each  of  the  provinces  of  Canada  may  appoint  a -Pro- 
vincial Fuel  Administrator  or  Board  of  Administrators  for  such  province,  and  may 
create  such  central  provincial  organization  as  may  be  deemed  necessary.  Any  expense 
so  incurred  shall  be  borne  by  each  province. 
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(3)  The  powers  and  duties  of  fuel  administrators  so  appointed  shall,  subject  to 
any  orders,  regulations,  or  directions  of  the  Board,  be  as  follows: — 

(a)  To  supervise  the  distribution  of  all  coal  and  other  fuel  imported  into  or 

made  available  within  such  province. 
(h)  To  develop  the  demand  for  and  supply  of  wood  and  other  coal  substitutes 

to  the  greatest  possible  extent. 

(c)  To  promote  and  administer  any  organization  prescribed  by  these  regulations 
within  the  province. 

(d)  To  gather  and  compile,  in  collaboration  with  the  Dominion  Bureau  of 
Statistics,  statistics  dealing  with  the  production  and  consumption  of  fuel 
of  all  kinds  within  the  province. 

(e)  To  promote  within  the  province  the  greatest  development  of  any  coal  areas 
available. 

(/)  To  issue  orders  to  dealers,  consumers,  and  others  within  the  province 
regarding  the  distribution  and  use  of  coal. 

(g)  To  license,  as  hereinafter  provided,  brokers,  dealers,  and  others  desirous  of 
engaging  in  the  business  of  selling  coal. 

(h)  Generally  to  assist  and  advise  the  Board  in  regard  to  fuel  matters  and  the 
enforcement  of  any  orders  or  regulations  that  may  from  time  to  time  be 
prescribed  by  the  Board. 

Municipal. 

(4)  The  council  of  any  municipality  may  appoint  a  Local  Fuel  Commissioner 
or  Board  of  Fuel  Commissioners  with  such  organization  as  may  be  deemed  necessary. 
Any  expenses  so  incurred  shall  be  borne  by  the  municipality. 

(5)  On  the  petition  of  two-thirds  of  the  dealers  in  any  municipality,  addressed 
to  the  Fuel  Administrator,  preferring  complaint  against  any  Fuel  Commissioner, 
the  said  Fuel  Administrator  shall  forthwith  cause  an  investigation  to  be  made  into 
the  said  complaint,  and  if  sufficient  cause  be  shown  may  call  upon  the  municipality 
to  remove  such  officer. 

(6)  The  duties  of  Fuel  Commissioners  shall  be, — 

(a)  To  co-ordinate  the  work  of  fuel  dealers  in  apportioning  and  delivering  coal 
during  any  period  of  fuel  scarcity  within  such  municipality. 

(h)  To  institute  when  deemed  necessary  a  syst^  of  controlling  retail  coal 
deliveries  through  orders  on  dealers  within  the  municipality  issued  by  the 
Fuel  Commissioner. 

(c)  Generally  to  assist  the  Fuel  Administrator  in  enforcing  such  orders  and 
regulations  as  may  from  time  to  time  be  made  by  the  Board  or  by  the  Fuel 
Administrator. 

Dealers'  Permits. 

(7)  Any  person  engaged  in  or  who  desires  to  engage  in  the  business  of  selling 
coal  as  a  broker,  wholesale  or  retail  dealer  may  be  required  by  the  Provincial  Fuel 
Administrator  to  apply  for  a  permit  as  hereinafter  set  forth  in  form  "A'^  or  form 
"  B."  Such  permit,  when  issued,  must  be  prominently  exposed  in  the  permittee^ 
office,  and  the  Provincial  Fuel  Administrator  may  order  that  no  one  shall  commence 
the  business  of  selling  coal  as  a  broker,  wholesaler,  or  retailer  without  first  obtaining 
a  permit  in  s^d  form  "A"  or  "B,"  as  the  case  may  be. 

(8)  Fees  on  a  basis  approved  by  the  Government  of  any  province  may  be  charged 
for  dealers'  permits  in  such  province,  and  such  dealers'  i)ermits  shall  only  be  valid 
for  the  coal  year  within  which  they  are  issued. 

(9)  Dealers  or  brokers  carrying  on  business  and  accepting  orders  for  coal  in 
more  than  one  office,  or  who  maintain  branch  offices  within  the  same  municipality  or 
in  other  municipalities,  may  be  required  to  secure  a  i>ermit  for  each  such  separate 
office. 
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(10)  Every  application  for  a  dealer's  permit  shall  be  in  the  form  "  C/'  as  herein- 
after set  forth,  and  shall  be  mailed  by  registered  letter  with  all  fees  payable  therefor 
to  the  Fuel  Administrator  for  the  province  within  which  the  applicant  conducts 
business. 

(11)  On  receipt  of  any  application  for  a  dealer's  permit  and  the  proper  fee 
therefor,  the  Fuel  Administrator  shall,  if  the  application  be  approved  by  him,  mail 
to  the  applicant  a  receipt  for  the  amount  so  paid,  together  with  the  said  permit. 

(12)  On  receipt  by  the  Fuel  Administrator  of  an  application  for  a  dealer's 
permit  and  the  proper  fee  therefor,  if  the  said  application  be  not  approved  by  him, 
the  said  fee  shall  be  returned  to  the  applicant,  and  a  report  stating  the  reason  for  dis- 
approval shall  forthwith  be  mailed  by  him  to  the  said  applicant. 

(13)  All  fees  collected  by  the  Fuel  Administrator  in  respect  to  dealers'  permits 
shall  be  paid  by  him  to  the  Government  of  the  province,  and  shall  be  utilized  by  such 
province  towards  defraying  any  expenses  incurred  in  connection  with  the  office  of 
the  Fuel  Administrator  for  such  province. 

Cancellation  of  Permits. 

(14)  In  case  any  broker  or  dealer  fails  to  obey  any  directions  in  writing  issued 
by  the  Fuel  Administrator  or  the  Fuel  Commissioner,  or  is  found  guilty  of  having 
given  short  weight,  or  in  case  there  is  other  sufficient  cause  as  to  which  the  Fuel 
Administrator  shall  be  the  judge,  the  said  Fuel  Administrator  may  forthwith  suspend 
or  cancel  any  permit  issued  by  him  upon  giving  notice  to  the  permittee  by  registered 
letter,  and  may  afterwards  renew  such  permit  as  he  may  in  his  discretion  see  fit. 

PART  B. 

LOCAL   CONTROL  AND  DISTRIBUTION. 

(1)  The  Fuel  Administrator  may  give  directions  in  writing  to  the  Fuel  Com- 
missioner within  any  municipality  respecting  the  equitable  distribution  and  prompt 
delivery  of  coal  therein  not  inconsistent  with  these  regulations  or  with  any  orders 
of  the  Board  that  may  be  in  force,  and  shall  file  a  copy  of  such  directions  with  the 
Board.  The  Fuel  Commissioner  shall  forthwith  mail  a  copy  of  the  said  directions 
to  each  dealer  within  the  miffiicipality  by  registered  letter. 

Restriction  of  Coal  Deliveries. 

(2)  No  dealer  shall  sell  or  deliver  to  a  consumer,  and  no  consumer  shall  receive 
any  quantity  of  coal  which,  added  to  the  quantity  of  such  coal  which  such  consumer 
may  then  have  on  hand,  would  constitute  more  than  an  estimated  supply  sufficient 
for  such  percentage  of  such  consumer's  normal  needs  to  the  31st  March,  1921,  as 
may  from  time  to  time  be  determined  by  the  Fuel  Administrator. 

(3)  When  so  ordered  by  the  Fuel  Administrator,  all  dealers  in  any  municipality 
selling  coal  direct  to  consumers  shall  require  each  consumer  to  sign  a  statement  in 
form  "  J>  "  hereto. 

(4)  Notwithstanding  the  absence  of  any  specific  order  under  paragraph  (3)  by 
the  Fuel  Administrator,  any  dealer  selling  coal  direct  to  a  consumer  may  require  the 
said  consumer  to  sign  a  statement  in  form  "D"  hereto. 

(5)  The  production  by  any  dealer  of  a  statement  signed  by  the  consumer  as  set 
forth  in  Form  "D"  hereto  shall,  if  in  conformity  with  section  (2),  be  prirn\d  facie 
evidence  that  no  breach  of  section  (2)  hereof  has  been  made  by  such  seller. 

Restricting  Use  of  Cdal.  ^ 

(6)  The  Fuel  Commissioner,  with  the  approval  of  the  Fuel  Administrator,  may 
by  registered  letter  issue  orders  to  any  or  all  fuel  dealers  within  the  municipality 
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prohibiting'  such  fuel  dcaU^'s  i'vom  supplying  conl  for  any  stated  period,  or  until 
otherwise  directed,  to  any  individual  consumer  or  group  of  consumers  re(iuiring-  coal 
for  purixises  not  deemed  vitally  important. 

(o)  Upon  tlie  written  recommendation  of  the  Fuel  Commissioner,  the  council 
of  any  municipality  may  make  orders  g-overning  the  curtailment  in  the  use  of  coal 
or  wood  in  public  halls  or  other  meeting  places  within  the  municipality. 

(8)  Anthracite  coal  of  what  is  commonly  known  as  prepared  sizes  shall  not  be 
used  by  any  industrial  consumer  for  heating  or  power  puri)oses  except  with  the 
written  consent  of  the  Fuel  Administrator. 

(9)  Whenever  deemed  desirable  by  the  Fuel  Administrator,  he  may  by  regis- 
tered letter  addressed  to  the  Fuel  Commissioner  or  to  any  consumer  in  any  town  or 
city  within  his  province,  prohibit  entirely  or  limit  in  any  manner  he  may  deem 
advisable  the  use  of  anthracite  coal  or  what  is  commonly  known  as  prepared  sizes 
in  any  class  of  buildings  whatsoever  within  such  town  or  city. 

Provided,  however,  that  the  owner  or  agent  of  any  building  so  restricted  may, 
on  showing  cause,  obtain  a  permit  in  writing  signed  by  the  Fuel  Administrator  to 
use  anthracite  coal  without  any  restriction. 

(10)  Whenever  any  formal  order  has  been,  issued  under  paragraph  (9)  hereof, 
the  Fuel  Administrator  shall  forthwith  cause  a  copy  of  such  order  to  be  inserted 
in  at  least  one  issue  of  any  newspaper  publised  in  the  town  or  city  affected. 

Requisitioning  of  Coal. 

(11)  When  in  the  judgment  of  the  Fuel  (Commissioner  an  emergency  exists,  he 
may,  subject  to  the  approval  of  the  Fuel  Administrator,  requisition  any  quantity  of 
anthracite  coal  in  the  possession  of  any  consumer  in  excess  of  the  supply  permitted 
under  section  (2)  hereof,  and  may  direct  the  disposal  of  such  excessive  supply  of  coal. 

(12)  Where  a  requisition  is  made  pursuant  to  the  provisions  of  section  (11) 
hereof,  the  Fuel  Commissioner  may  authorize  any  local  dealer  to  enter  the  premises 
of  the  consumer  named  therein  and  remove  therefrom  the  required  quantity  of  coal, 
and  deliver  the  same  to  such  person  as  he  may  direct.  Such  dealer  shall  be  liable 
to  pay  to  the  owner  of  such  coal  the  compensation  due  to  him  under  section  (13) 
hereof,  and  may  charge  the  person  to  whom  it  is  delivered  such  price  per  ton  as  will 
reimburse  him  the  amount  of  such  compensation  plus  actual  cost  of  delivery  ^yj);d. 
profit  not  exceeding  twenty -five  cents  per  ton. 

(13)  The  compensation  to  be  paid  the  owner  of  any  coal  so  requisitioned  shall 
be  the  actual  value  of  the  said  coal  at  retail  at  the  time  of  such  requisitioning,  or  at 
his  option,  the  actual  cost  at  the  time  of  purchase  plus  seven  per  cent  ipterest  to 
date  of  requisition.  In  case  of  disagreement  the  decision  of  the  Fuel  Commissioner 
shall  be  final. 

(14)  For  his  information  and  assistance  in  carrying  out  the  provisions  of  para- 
graphs (11),  (12),  and  (13)  hereof,  the  Fuel  Administrator  may  require  the  council 
of  any  municipality — 

(a)  To  cause  an  immediate  and  independent  investigation  to  be  made  into  the 

local  fuel  situation,  and  to  report  the  result  to  him. 
(h)  To  state  by  formal  resolution  whether  or  not  in  its  opinion  an  emergency 

justifying  requisitioning  of  coal  under  the  preceding  provisions  actually 

exists. 

(c)  To  submit  to  him  recommendations  with  regard  to  any  matter  connected 
therewith. 

Delivery  Facilities. 

(15)  The  Fuel  Commissioner  may,  by  written  notice  directed  to  any  fuel  dealer, 
carter,  or  any  other  person  within  the  municipality,  requisition  the  use  of  any 
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liorse,  wagon,  sleigh,  and  ullier  deliveiy  equipment/  owned  by  or  being  in  the  custody 
of  such  person  for  the  purpose  of  expediting  coal  deliveries  during  any  period  when 
an  emergency  is  deemed  by  such  Fuel  Commissioner  to  exist.  He  shall  also  fix  the 
remuneration  and  make  directions,  for  the  use  of  such  equipment. 

Reports  and  Notices. 

(15)  The  Fuel  Commissioner  may,  by  written  notice,  require  any  dealer  within 
the  municipality  to  furnish  him  daily  with  statements  showing— 

((/)  Tonnage  of  coal  of  various  classes  received  the  previous  day  and  total  quan- 
tity on  hand. 

{h)  A  list  of  orders  for  coal  booked  by  him  the  previous  day. 

(c)  A  list  of  coal  deliveries  showing  quantity  by  class  and  name  and  address  of 
each  recipient  made  by  him  the  previous  day. 

(d)  The  prices  charged  for  coal  so  delivered. 

(17)  Every  retail  coal  dealer  may  be  required  by  the  Fuel  Commissioner  to  post 
in  a  prominent  place  in  that  portion  of  his  office  to  which  the  public  has  access,  a 
conspicuous  typewritten  or  printed  notice  containing  a  list  of  prevailing  retail  prices 
of  all  classes  and  sizes  of  coal  handled  my  him  with  cash  discounts  allowed,  if  any. 

(18)  Every  retail  coal  dealer  may  be  required  to  notify  the  Fuel  Commissioner 
of  any  proposed  changes  in  ^the  selling  prices  of  coal  or  extra  charges  to  be  imposed 
for  long  haul  deliveries,  or  for  any  other  reason,  or  for  deduction  made  from  standard 
prices  in  connection  Avitli  yard  deliveries. 

Frosecutions  and  Penalties. 

(19)  Xo  information  shall  be  laid  by  any  one  excepting  the  Board  against  any 
dealer  or  broker  without  first  submitting  the  facts  to  the  Fuel  Administrator  and 
obtaining  his  consent  in  writing,  and  in  all  cases  where  information  is  laid  by  any 
municipal  authority  under  these  regulations,  such  municipality  shall  be  entitled  to 
receive  all  fines  imposed  in  such  cases. 

(20)  Any  (a)  dealer  or  other  person  contravening  any  of  the  provisions  of  these 
regulations,  or  failing  to  observe  any  directions  of  the  Board  or  of  the  Fuel  Adminis- 
trator under  these  regulations,  or  making  a  false  statement  in  the  form  set  out  in 
paragraphs  (3),  (4),  or  (16)  of  Part  B  hereof,  knowing  the  same  to  be  false;  or  (&) 
consumer  of  coal  who,  within  ten  days  following  the  receipt  of  any  request  in  writing 
from  the  provincial  Fuel  Administrator  or  from  the  local  Fuel  Commissioner,  fails 
i(»  furnish  any  information  so  called  for  respecting  the  fuel  reqiiirements  or  con- 
sumption for  any  specified  period,  or  respecting  the  heating  or  power  equipment  of 
any  premises  occupied  by  him  or  in  his  charge  as  tenant,  agent,  or  owner,  or  who 
furnishes  false  information  in  such  matters  to  the  said  Fuel  Administrator  or  Fuel 
Commissioner  knowing  the  same  to  be  false,  shall  be  guilty  of  an  offence,  and  shall 
be  liable  for  each  such  offence  to  a  penalty  of  not  less  than  $20  and  not  more  than 
$r>,000,  in  the  discretion  of  the  court  before  which  the  same  is  recoverable. 

(21)  Whore  an  information  is  laid  against  any  dealer  or  broker  for  an  offence 
under  paragraph  <12)  hereof,  the  onus  shall  be  upon  the  defendant  to  establish  that 
the  prices  charged  by  him  did  not  exceed  those  authorized  by  these  regulations. 

S.  J,  McLEAJS^, 

Assistant  Chief  (Jomm.issioner. 
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Form  ''A."  ' 

Permit  to  act  during  the  coal  ijeor  1920-21,  as  hroher,  wholesale  dealer,  or  retail 
dealer  in  coal  produced  in  Canada  exclusively. 

In  accordance  with  the  General  Order  No.  314  of  the  Board  of  Railway  Com- 
missioners for  Canada,  under  paragraph  7  of  part  "A"  of  the  said  order,  dated  the 

5th  October,  1920,  permission  is  hereby  granted  to  

of  .  ^  to  act  as  broker,  wholesale  or  retail  dealer  in  coal  produced 

in  the  Dominion  of  Canada  exclusively. 

This  permit  is  not  transferable,  and  is  valid  until  the  31st  of  March,  1921,  only. 

The  issuance  of  this  permit  does  not  relieve  the  above  concern  of  the  necessity 
for  obtaining  any  other  permit  or  license  that  may  be  required  under  Dominion, 
provincial,  municipal  or  other  authority. 


Fuel  Administrator  for  the  Province  of 


•Date   ,  192.. 

(This  permit  to  be  issued  in  triplicate,  one  copy  to  be  mailed  or  delivered  to  (a) 
the  permittee,  one  to  (h)  the  Board  of  Railway-  Commissioners  for  Canada,  and  one 
(c)  to  be  retained  by  the  provincial  Fuel  Administrator  issuing  the  same.) 

Form  B." 

Permit  to  act  as  hroher,  wholesale  dealer,  or  retail  dealer  in  coal  in  Canada  for  the 

coal  year  1920-21. 

In  accordance  with  tlie  General  Order  Xo.  314  of  the  Board  of  Railway  Com- 
missioners for  Canada,  under  paragraph  7  of  part  '*A"  of  the  said  order,  dated  the 

5th  October,  1920,  permission  is  hereby  granted  to  

of  to  act  as  broker,  wholesale  dealer,  or  retail  dealer  in  coal  in  the 

Dominion  of  Canada. 

This  permit  is  not  transferable,  and  is  valid  until  the  31st  of  March,  1921,  only. 

The  issuance  of  this  permit  does  not  relieve  the  above  concern  of  the  necessity 
for  obtaining  any  other  permit  or  license  that  may  be  required  under  Dominion, 
provincial,  municipal  or  other  authority. 

Fuel  Administrator  for  the  Province  of 


Date   ,  ,  192.. 

(Permit  to  be  issued  in  triplicate,  one  copy  to  be  mailed  or  delivered  to  (a)  the 
nermittee,  one  to  (h)  the  Board  of  Railway  Commissioners  for  Canada,  and  one  (c) 
be  retained  by  the  provincial  Fuel  Administrator  issuing  the  same.) 

Form  C." 

Application  for  Coal  Dealer's  Permit. 

Date    

Sir, — Under  paragraph  (10)  of  part  "A*'  of  General  Order  Xo.  314  of  the  Board 
of  Railway  Commissioners  for  Canada,  dated  the  5th  of  October,  1920,  application 
is  hereby  made  for  a  permit  to  act  as  broker,  wholesale,  or  retail  dealer  in  coal  in 
Canada,  as  indicated  hereunder. 


(State   whether   broker,    wholesale   dealer,   or   retail  dealer.) 
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During  tlie  twelve  months  commencing  the  1st  of  April,  1919,  and  ending  the 

.J  1st  March,  192Q,  the  amount  of  coal  of  all  grades  delivered  by  us  was  

net  tons,  and  T  liereby  certify  that  the  above  information  is  correct. 

(a)  I  desire  a  permit  to  deal  in  coal  pro- 
Strike  out  either  paragraph  (a)  or  duced  in  Canada  only; 
paragraph   (6),  so  as  to  show  which 

kind  of  permit  is  desired.  . 

(h)  I  desire  a  permit  to  deal  wholly  or 
partly  in  imported  coal. 

Remittance  of  $   is  enclosed  herewith,  based  on  the  scale  of  fees  set 

forth  below. 

Tlic  i)ormit  should  be  made  out  in  tlie  name  of  

(State  name  of  company  or  firm  in  full.) 

All  connnunications  from  the  Board  of  Eailway  Commissioners  for  Canada  or 
tlie  provincial  Fuel  Administrator  should  be  addressed  to  

(State  name  of  official  and  position.) 


t  this  address  

(State  address.) 
Xamc  of  company  or  firm  


Xame  of  official  or  partner  

This  application  must  be  signed  by  an  official  or  a  partner. 

Scalp  of  F'pps  Payahh  to  Fuel  Administrator  for  Dealer's  Permits. 
(To  be  set  forth  hereunder.) 

Form  "D." 

Consuivprs  Stntpment  inirJrr  parafirauh  (S),  part  "  B of  the  General  Order  of  the 
Board  of  Eailwai/  Cornmissionprs  for  Canada,  No.  SIJ^,  dated  the  5th  Octoher, 
1020. 

  of   

CName  of  applicant)                                                (City,  town,  or  village.) 
in  hereby  applies  to  

(Stroft  and  number)  (Name  of  dealer) 

coal  dealers  for  tons  of  

  tons  of   

  tons  of  

jri;ikiii'j-  ;i  tr.lal  of  ton-  of  anthracite  coal  and  :  .  .  .tons  of  other  coal. 

It  is  hereby  f-ertified 

n)  That  the  undersigned  now  has  on  hand  at  the  premises  


(Street  and  number) 

for  wbifh  the  said  coal  is  required,  tlie  following  estimated  quantities  of  the  same 
<^'^'<■<  nnd  grade  of  coal,  namely: — 


tons  of 
tons  of 
tons  of 
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making  a  total  of  tons  of  anthracite  coal  and   tons  of  other  coal. 

(2)  That  the  applicant's  total  normal  requirements  for  the  said  premises  of  the 
same  class  and  grades  of  coal  for  the  year  ending  31st  March,  1921,  are  estimated  at.  . .  . 

tons  of  anthracite,  prepared  sizes,  including  pea;  tons  of  anthracite,  smaller 

varieties;  tons  of  bituminous. 

(3)  That  during  the  year  ending  31st  March,  1920,  the  undersigned  actually 
used  for  the  said  premises  the  following  coal : — 

 tons  of  anthracite,  prepared  sizes,  including  pea. 

 tons  of  anthracite,  smaller  varieties. 

 tons  of  bituminous. 

(1)  That  this  is  the  only  order  given  by  the  applicant  for  any  coal  of  the  same 
class  or  grade  as  now  applied  for  since  the  1st  of  April,  1920,  except  as  follows: — 


(5)  That  the  quantity  applied  for  above,  together  with  the  quantity  of  the  same 
class  or  grades  which  the  undersigned  now  has  on  hand,  will  not  exceed  the  maximum 
supply  permitted  under  paragraph  (2),  part  "  B,''  of  the  General  Order  of  the  Board 
of  Kailway  Commissioners  for  Canada,  and  any  amendments  thereto,  issued  through 
the  Fuel  Administrator  or  otherwise. 

(6)  The  undersigned  (if  a  farmer)  hereby  affirms  that  he  has  no  supply  of  wood 
available  on  his  property. 

The  foregoing  statement  is  declared  to  be  correct  in  every  particular. 

Dated  at    this    day  of    192.. 


(Signature  of  applicant.) 

Witness   

I  certify  that  the  above  order  is  accepted  and  entered  on  our  books. 


(Signature  of  applicant.) 

Important. — This  form  must  be  mailed  to  the  local  Fuel  Commissioner.  If  no 
such  officer  is  available,  it  must  be  kept  on  file  by  the  dealer  until  such  time  as  a  local 
Fuel  Commissioner  is  appointed. 


\ 


340 

GENERAL  ORDER  No.  316. 

In  the  inattcr  of  the  question  of  the  coal  supply  of  Canada;  aiut  in  the  matter  of 
expediting  the  transportation  performance  of  coal-carrying  equipment  in 
Canada,  and  the  powers  conferred  upon  the  Board  hy  chapter  66  of  the  Acts-> 
of  the  Parliament  of  Canada,  1920. 

File  No.  30331-4001. 

Tuesday,  the  5th  day  of  October,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  its  appearing  to  the  Board  that  there  is  a  shortage  of  coal-carrying  equip- 
ment, and  that  the  rate  at  which  coal  cars  have  been  and  are  being  tinloaded  is 
impeding  the  full  utilization  of  available  equipment;  and  in  pursuance  of  the  powers 
conferred  by  the  said  Act,  chapter  06,  1920', — 

The  Board  doth  order:  That  whenever,  by  reference  from  the  Board  or  other- 
wise, it  comes  to  the  knowledge  of  th^  Fuel  Administrator  for  the  time  being  of  any 
province,  duly  appointed  by  the  Government  of  such  province,  that  any  freight  car 
containing  coal  or  coke  has  remained  under  load  at  its  destination  or  elsewhere  on 
in\y  railway  in  Canada  for  a  longer  period  than  six  days  after  arrival,  the  Fuel 
Administrator  may  notify  the  consignee  by  registered  mail  or  by  telegram  that  unless 
the  said  car  is  unloaded,  or  furtherance  order  given,  as  the  case  may  be,  within  two 
days  after  date  of  such  notice,  the  Fuel  Administrator  will  take  the  action  herein- 
after outlined,  and  the  Fuel  Administrator  may  thereupon  authorize  the  railway  com- 
pany to  seize  the  contents  of  the  said  car  and  summarily  offer  the  same  for  sale  tc 
the  municipality  at  which  the  said  car  is  seized,  and  to  any  coal  or  coke  dealers  at 
the  said  point,  and  to  sell  the  same  to  the  municipality  or  the  dealer  offering  the 
highest  price  therefor;  andl  after  paying  all  charges  that  may  be  due  and  chargeable 
thereon,  as  well  as  the  expenses  connected  with  the  seizure  and  sale,  the  railway  com- 
pany shall  pay  the  balance,  if  any,  of  the  proceeds  of  such  sale  to  the  consignee  or  to 
the  consignor,  as  their  interes't  may  appear. 

The  Board  doth  further  order:  That  any  Fuel  Administrator  taking  action  under 
the  foregoing  paragraph  shall  thereupon  report  to  the  Board  what  action  has  been 
taken  by  him,  together  with  recommendations  for  any  further  action  he  may  deem 
necessary. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  Xo.  30189. 

In,  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  the  "  applicants,"  for  an  order  relieving  it  from  stopping  its  trains  Nos 
5  and  6  at  Richmond,  Ont. 

File  ^^0.  28225.1. 

Wednesday,  the  6th  day  of  October,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the  Post 
Office  Department, — 

It  is  ordered:  That  the  application  be  refused;  and  that  the  applicants  be,  and 
they  are  hereby,  directed  to  stop  the  said  trains  Xos.  5  and  6,  on  flag,  at  Richmond, 
in  the  province  of  Ontario. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


\ 
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Applications  of  the  Board  of  Trade  of  Sydney,  N.8.,  and  the  Board  of  Trade  of  North 
Sydney,  N.S.,  that  Sydney  and  North  Sydney  h.ejjiven  the  henefit  of  special 
to  riffs  on  export  and  import  f  r eight j^./^d:rf Of  passe'n^  steamship 
tickets,  as  possessed  hij  other  Canadmn  port's  engaged  in  4his  tk^c. 


riffs  on  export  and  import  f r eight j^.,^d:rf Of  passe^ifjei^ 
cl-ets,  as  possessed  by  other  Canaman  ph^t  engaged  in  4hi 

If        MOV  9    1*^'20    riM  No.  30844 

Oral  Judgment  delivered  at  the  elo%'6'|'?^lie  hearing  at  Ottawk, 

1920.  .  X^5/TV  0FT03^ 


'     eptember  27, 


McLean,  Assistant  Chief  Commissioner: 


The  presentation  of  the  merits  in  this  case  has  been  very  ably  put  forward  by  Mr. 
McLennan.  We  can  readily  appreciate  his  desire  to  obtain  this  basis  of  rates.  The 
fundamental  question,  however,  is  the  question  of  our  powers. 

The  Canadian  National  Railways  (using  that  term  as  descriptive  of  the  system), 
is  not  as  yet  a  term  of  legal  precision.  The  Canadian  National  Railways  organization 
ha.s  not  yet  been  fully  worked  out.  We  have  jurisdiction  now%  as  before,  over  the 
Canadian  Northern.  The  one  great  difficulty  that  arises  in  this  case  is  that,  in  order 
to  carry  passengers  and  freight  from  Sydney,  for  a  very  considerable  distance  the  lines 
of  the  Canadian  Government  Railways  have  to  be  utilized. 

While  at  present  the  organization  of  the  Canadian  National  System,  as  I  have 
said,  is  a  descriptive  term,  not  a  term  of  legal  precision,  it  is  looking  after  the  manage- 
ment of  the  Canadian  Northern  and  the  Canadian  Government  Railways.  But  that 
fact  of  itself  does  not  give  us  jurisdiction. 

There  is  the  further  point  that,  while  provision  is  made  in  Canadian  Nationial 
legislation,  that  on  the  issuance  of  Orders  in  Council  railways  in  which  the  Govern- 
ment has  ownership  or  interest  can  be  brought  under  our  jurisdiction,  no  such  Order 
in  Council  has  been  issued  yet  in  regard  to  Canadian  Government  Railways. 

As  our  powers  must  be  derived  from  Acts  passed  by  Parliament,  we  have  to  say 
frankly  that  we  have  been  given  no  power  to  control  rates  over  the  Canadian  Govern- 
ment Railways,  or  to  compel  them  to  initiate  rates. 

Lender  the  present  circumstances,  having  no  jurisdiction,  notwithstanding  the 
clear  statement  Mr.  McLennan  has  put  forward,  the  Board  has  no  power  to  issue  the 
Order  asked  for. 

I  am  hDpeful  that  Mr.  McLennan's  presentation  as  found  in  the  record  will  bring 
about  what  is  desired  by  him. 
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ORDER  No.  30190. 

In  the  matter  of  the  application  of  the  Boards  of  Trade  of  Sydney  and  North  Sydney _ 
Nova  Scotia,  that  th4  said  points  he  given  the  benefit  of  special  tariffs  on  export 
and  import  freight  and  for  passengers  holding  steamship  tickets,  as  possessed  Ijy 
other  Canadian  ports  engaged  in  this  traffic. 

File  No.  30344. 

Wednesday,  the  6th  day  of  October,  A.D.  1920. 

S.  J.  ]McLeax,  Assistant  Chief  Commissioner. 
A.  S.  Goodeve,  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  Sep- 
tember 27,  1920,  the  applicants,  the  Canadian  National  Railways,  the  Canadian  Pacific 
and  Grand  Trunk  Tailway  companies,  and  the  Canadian  Freight  Association  being 
represented  at  the  hearing,  and  what  was  alleged ;  and  its  appearing  that  the  Board  has 
no  jurisdiction  over  the  rates  on  the  Intercolonial  Railway, — 

The  Board  orders:    That  the  application  be,  and  it  is  hereby,  dismissed. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


Application  of  Clarence  CunningJiam  for  an  order  reducing  the  Canadian  Pacific  Bail- 
way  Company's  rate  on  crude  ore  from  Sandon,  B.C.,  to  the  Alamo  concentrator, 
from  70  cents  per  net  ton  to  35  cents  per  net  ton,  cAnd  also  directing  reparation 
accordingly  from  the  commencement  of  shipping  in  June,  1919. 

File  No.  29972. 

JUDGM'EfNT. 
McLeax,  Assistant  Chief  Commissioner: 

Since  the  hearing,  there  have  been  various  written  submissions  involving  written 
answers.  This  method  of  conducting  the  case  has  complicated  the  record  and  delayed 
decision.    However,  all  essential  material  appears  now  to  have  been  submitted. 

Applicant,  who  is  the  owner  of  a  concentrating  mill  at  Alamo,  B.C.,  is  also  the 
owner  or  operator  of  three  mines  in  the  vicinity  of  Sandon,  these  mines  being  known 
as  the  "  Wonderful,"  "  Sovereign,"  and  the  "  Richmond-Eureka."  The  applicant  sets 
out  that  milling  was  started  at  Alamo  on  or  about  the  25th  day  of  June,  A.D.  1919, 
and  since  that  time  approximately  10,000  tons  of  a  value  of  $7.50  per  ton  have  been 
shipped  from  the  "  AVonderful,"  and  approximately  5,000  tons  of  a  value  of  $7  per  ton 
have  been  shipped  from  the  "  Sovereign,"  and  approximately  5,000  tons  of  a  value  of 
$5  per  ton  have  been  shipped  from  the  "  Richmond-Eureka."  This  would  give  an 
average  value  of  $6.75  per  ton. 

In  a  subsequent  communication  from  the  applicant,  the  following  was  set  out: — 

Mine.  Tons  milled.  Value.  Freight  paid. 

Wonderful                                                       g.l'O'O  $37,482  92,  $  5,670' 

Sovereign                                                        3,57i0  9,335.  22  2,499 

Richmond-Eureka                                           3,99'0  13,581  68  2,793 

15,660  $6'0,399  82  $10,962' 


Total  value  per  ton 


$3  8'0 
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This  was  explained  at  the  hearing  as  representing  the  smelter  outturn  per  ton. 

The  ore  is  hauled  from  Sandon  to  the  concentrator  at  Alamo,  and  it  was  testified 
by  applicant  that  it  takes  eight  tons  of  inbound  shipments  to  make  one  ton  of  con- 
centrates. 

The  ore  shipped  was  represented  as  being  in  reality  50  per  cent  tailings.  In 
various  cases,  ore  had  been  extracted  and  the  resulting  dumps  were  now  being  worked 
over.    The  balance  is  ore  broken  in  the  mines. 

The  question  of  value  per  ton  cannot  be  said  to  have  been  left  in  a  clear  condi- 
tion on  the  record.  In  addition  to  what  has  been  set  out,  a  subsequent  communication 
from  the  railway  dated  August  11,  1920,  copy  of  which  was  forwarded  to  the  applicant, 
sets  out  the  statement  of  concentrates  shipped  from  Alamo  to  Tadanac  during  the 
year  1919  and  up  to  the  date  above  quoted  in  1920.  This  showed  an  average  value  for 
1919  of  $96.72  per  ton,  and  for  1920,  $89.80  per  ton.  This  on  the  8  to  1  basis  above 
referred  to  would  give  values  for  the  respective  years  of  approximately  $12-  and  $11 
on  the  unconcentrated  ores. 

In  the  applicant's  comments  on  the  figures  above  given,  he  forwards  a  statement 
of  January  IS,  1920,  from  the  Consolidated  Mining  and  Smelting  Company  of  Canada 
in  respect  of  a  shipment  of  23 . 6  tons  from  the  "  Wonderful "  mine.  While  no  detail 
is  furnished  bearing  on  the  point  this  is  understood  to  be  a  tonnage  of  concentrates. 
This  shows  a  gi-oss  value  of  $4,477.14.  Deducting  treatment,  freight,  and  other 
deductions,  there  is  a  figure  of  $3,577.83.  This  figures  out  $151  i>er  ton.  On  the  8  to 
1  basis,  it  would  give  $19  per  ton  of  unconcentrated  ore. 

As  already  set  out,  the  result  of  the  evidence  and  the  various  written  submissions 
is  to  leave  the  record  in  anything  but  a  clear  condition  on  the  question  of  values.  The 
evidence  regarding  values  was,  however,  introduced  primarily  by  way  of  comparison 
with  the  commodity  rates  granted  on  low  valued  ore. 

The  evidence  adduced  as  to  values  does  not  affect  the  question  of  the  rate  which  is 
actually  being  charged. 

The  rate  charged  by  the  railway  is  70  cents  per  ton.  It  is  further  stated  that  the 
longest  haul  involved,  viz.,  from  the  "  Sovereign "  and  "  Richmond-Eureka  "  mines, 
is  about  5  miles,  while  the  distance  from  the  "  Wonderful "  is  about  4  miles. 

Application  is  made  for  a  reduction  of  the  rate  to  3'5  cents  per  ton;  and  there  is, 
in  addition,  asked  a  refund  of  the  difference  between  the  70  cent  rate  as  charged  and 
the  35  cent  rate  as  asked  for.  As  was  pointed  out  at  the  hearing,  the  Board  has  no 
power  to  order  a  refund. 

As  will  be  noted  later  in  connection  with  the  discussion  of  the  rates,  the  matter 
of  mileage  grouping  is  important.  Between  Alamo  and  Sandon,  there  is  a  distance  of 
5-4  miles.    The  actual  distances  between  the  mines  and  Alamo  are  as  follows: — 

Wonderful   4  .5  miles. 

Sovereign   5.4 

Richmond-Eureka   54  " 

W]iilo  the  "Wonderful"  mine  has  thus  a  mileage  less  than  5.4,  the  computation 
is  made  from  a  particular  siding.  The  rates,  however,  are  made  between  stations  and 
consequently  the  figure  of  5.4  miles  is  the  governing  one. 

The  company's  basis  of  mileage  rates  on  crude  ore  for  smelting  or  concentration 
varies  with  the  value  and  with  distance.  The  following  table  sets  out  the  rates  from  5 
miles  up  to  25  miles : — 


Value  per  Ton. 

Miles.  $.5.0-0.  $10.00.       $15.'00.  $20.00. 

5   70               70               80  SO 

10   80               80               90  90 

15   80               90               90  100 

20   80               90               90  100 

25   SO               90               90  lO'O 


In  support  of  applicant's  contention  as  to  the  rate  reduction  which  he  deems 
justifiable,  reference  is  made  not  only  to  certain  rates  in  British  Columbia  but  also  to 
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rates  in  the  United  States.  A  considerable  number  of  rates  applicable  between 
points  in  the  United  States  were  quoted.  The  Board  has,  however,  held  on  various 
occasions  that  Un'ted  States  rates  are  not  conclusive  of  the  reasonableness  or  otherwise 
of  the  rates  applicable  in  Canada,  unless  it  is  conclusively  established  that  the 
conditions  involved  are  on  all  fours. 

Canadian  Oil  Cos.  vs.  G.T.,  CP.,  and  C.N.Ry.  Cos.,  12  Can.  By.  •Cas.,  350  at  p. 

655. 

Manitoba  Dairymen's  Assn.  vs.  Dominion  and  Canadian  Express  Cos.,  IJf  Can.  By. 
Cas.,  m,  at  pp.  US,  U9. 

Re  application  of  the  Bed  Deer  Valley  Coal  Operators'  Assn.  for  consideration  of 
rates  on  coal  from  Alherta.    Board's  Orders  and  Judgments,  May  1,  1920. 

Although  applicant  alleges  such  identity  of  condition  as  to  make  the  United  States 
rates  relied  on,  in  his  opinion,  conclusive  criteria  of  the  unreasonableness  of  the 
Canadian  rates,  there  has  not  been  given  by  him  such  conclusive  evidence  as  to  the 
rates  quoted  by  him  being  adequately  compensatory,  identity  of  operating  conditions 
and  costs,  and  other  material  detail  as  to  justify  taking  them  as  the  measure  of  what 
the  rate  complained  of  should  be. 

As  another  measure  of  the  rates  involved,  the  applicant  cites  certain  OB'ritish 
Columbia  rates  between  other  points.  Between  Motherlode  iMine  and  Grand  Forks, 
a  distance  of  23  miles,  he  quotes  a  rate  of  oi5  cents  a  ton.  It  was,  however,  testified  in 
rebuttal  that  this  rate  is  no  longer  operative,  and  that  there  is  no  rate  other  than  that 
afforded  by  the  regular  mileage  scale.  Between  the  Kossland  'Mine  and  Trail,  a 
distance  of  11  miles,  it  was  stated  that  a  rate  of  36  cents  applied.  This  was  stated  by 
the  applicant  to  be  irrespective  of  volume.  From  the  testimony  in  rebuttal,  it  appears 
that  the  rate  is  in  fact  ^0  cents,  but  that  it  applies  only  in  trainload  lots  of  ten  cars 
or  more.  It  was  set  out  that  between  Whitewater  and  Kaslo,  a  distance  of  18  miles,  ^ 
on  the  movement  to  the  Kaslo  concentrator,  there  was  a  rate  of  50  cents.  The  railway 
states  that  this  is  a  special  rate  on  ore  trailings,  i.e.,  from  ore  already  concentrated,  on 
values  not  exceeding  $3.50  per  ton.  It  is  pointed  out  that  the  railway  has  already  had 
the  haul  out  of  the  concentrates.  Further,  the  rate  is  predicated  on  shipments  at  the 
rate  of  300  tons  per  trip.  The  rate  between  'Sandon  and  Roseberry  is  stated  as  being 
70  cents,  and  it  is  set  out  that  there  is  involved  a  distance  of  11  miles  in  connection 
with  which  there  is  switching  and  raising  of  cars  on  an  elevated  track  at  the  Roseberry 
mill.  In  rebuttal,  it  is  stated  that  the  distance  is  12-3  miles,  and  that  the  rate  is  80 
cents.  The  mileage  scale  already  quoted  shows  an  80  cent  rate  on  $5  ore  on  the  various 
groups  up  to  15  miles  inclusive.  The  SO  cent  rate  will  be  found  in  Supplement  N^o.  22 
to  CP.  Tariff  €.R.C.W-2404,  effective  Hay  8,  1919. 

It  would  appear  that  in  so  far  as  there  is  any  exceptional  treatment  in  any  of  the 
tariffs  in  question  it  arises  from  a  commodity  rate  basis  being  given  either  on  low 
values  and  quantity  moved,  or  on  quantity  moved.  It  is  not  established  that  the 
applicant's  tonnage  so  falls  within  either  of  these  classes  as  to  justify  a  similar 
commodity  rate. 

The  railway  submitted  a  condensed  profile  showing  the  line  from  Alamo  to  Sandon. 
The  line  has  grades  varying  from  2.46  to  4.8  per  cent,  part  of  the  road  being  operated 
on  a  switch  back.  The  maximum  number  of  cars  which  can  be  handled  behind  by  nn 
engine  is  four.    A  120  per  cent  engine  is  used. 

Statistics  have  been  filed  showing  the  forwarded  tonnage  from  Nakusp  to  Kaslo, 
including  the  Sandon  branch,  a  distance  of  06  miles.  This  shows  965  tons  per  mile  of 
road.  Applying  the  operating  ratio  of  1919,  viz.,  81.39  per  cent,  this  would  show 
operating  earnings  of  $714  per  mile.  This  is  exclusive  of  any  deduction  for  overhead, 
dividends,  etc. 
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Comparinj^  the  density  of  forwarded  tonnage  per  mile  of  road  for — 

(a)  the  main  line,  Vancouver  to  Field,  including  Ol^anagan,  Mission  and 
Westminster  Branches ; 

(h)  the  Kootenay  Division,  Proctor  to  Midway  and  intervening  branches; 
(c)  and  Nakusp  to  Kaslo,  including  Sandon, — 

when  expressed  in  terms  of  main  line  traffic  as  a  unit  would  work  out  as  follows  : — 


It  is  contended  by  the  applicant  that  the  tonnage  supplied  by  him  is  about  one- 
third  of  the  total  tonnage  moved  on  the  J^Takusp  to  Kaslo  section.  In  support  of  the 
reduction  in  rates  asked  for,  applicant,  in  a  written  communication,  says: — 

"  In  this  case,  our  shipm.ents  add  but  little  to  the  operating  costs  ,as  no 
regular  train  or  crew^  is  required  to  handle  the  ore,  and  the  company  is  compelled 
to  keep  one  train  on  the  branch  anyway." 

It  is  patent  that  this  cannot  be  taken  as  a  basis  for  rate  regulation.  Another 
individual  or  group  of  individuals  furnishing  another  third  of  the  tonnage  might 
equally  ai^ue  that  their  tonnage  added  but  little  to  the  cost  of  a  train  which  had  to 
operate  anyway;  and  if  this  analysis  is  pursued  it  would  be  difficult  to  find  the  indi- 
vidual who  would  admit  that  it  was  his  traffic  which  should  really  bear  the  full  cost  of 
operation. 

In  the  decision  in  the  Western  Rates  Case,  the  following  language  was  used 
regarding  rates  on  ores  and  concentrates  in  British  Columbia : — 

"  The  carriage  of  these  is  confined  to  British  Columbia,  w^here,  according  to 
the  evidence,  the  traffic  amounts  to  about  44  per  cent  of  the  whole.  The  rates 
were  not  criticized  as  excessive;  they  could  not  well  be  attacked  on  that  score, 
and  it  seems  to  me  that  the  traffic  can  be  remunerative  only  in  the  sense  o^  the 
contribution  it  may  make  to  the  general  prosperity,  as  well  as  producing  an  out- 
ward haul." 

At  the  time  this  judgment  was  rendered,  the  mileage  scale  above  set  out  was  not 
operaitive.  A  rate  of  50  cents  per  ton  from  Three  Forks  to  Roseberry  was  in  effect  at 
the  time.  This  being  for  a  distance  of  8  miles  is  comparable  with  rates  in  the  5  co 
10-mile  group. 

By  Tariff  C.R.C.\V-22'36,  provision  was  made  providing  a  rate  on  $5  ore,  the  basis 
being  70  per  cent  of  the  rubble  stone  tariff.    This  tariff  became  effective  April  20, 


Prior  to  March,  1948,  the  rate  on  $5  ore  was  70  per  cent  of  the  rubble  stone  rate 
on  Pacific  mileage.  At  the  same  time  that  the  rate  was  74  cents,  or  $1.50  per  ton  for 
a  distance  of  10  miles,  the  10th  class,  the  rubble  stone  rate  was  $1 ;  and  the  ore  rate 
being  70  per  cent  of  this,  it  w^ould  appear  that  the  ore  rate  was  46  per  cent  of  the  10th 
class  rate. 

A  50-cent  rate  for  an  8-mile  distance,  which  distance  is  comparable  with,  the 
present  5  to  lO^mile  grouping,  was  thus  found  reasonable.  Then  follow  the  increases 
in  the  fifteen  per  cent  case  and  those  made  under  P.C.  18-63,  both  of  which  were 
found  necessary.  The  50  cent  rate  was  increased  to  55  cents  under  the  fifteen  per 
cent  case;  and  under  P.C.  1863  provision  was  made  for  an  increase  of  1  cent  per  100 
pounds,  in  the  territory  west  of  Fort  William,  on  ores  not  exceeding  in  value  $2!5  per 
ton.  The  result  of  these  additions  would  give  a  rate  of  75  cents  per  ton.  Under  the 
rule  as  to  fractions  in  rates  per  ton  in  P.C.  1863,  amounts  of  5  cents  or  greater,  but 
less  than  10  cents,  were  to  be  increased  to  10  cents.  This  would,  under  the  order, 
permit  a  rate  of  80  cents. 


(a)  Main  line  traffic.  . 
{h)  Kootenay  Division 
(c)  Nakusp  to  Kaslo.  . 
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Sandon  to  Alamo,  falling  within  the  5  to  lO^mile  group,  would,  under  the  mileage 
scale,  have  a  rate  of  SO  cents  per  ton.  When  the  movement  began  between  these  points, 
provision  was  made  by  Supplement  Xo.  22  to  Tariff  C.R.C.W.-2404,  effective  May  8, 
191S,  for  a  rate  of  TO  cents  per  ton.  This  is  the  same  rate  as  was  given  on  the  move- 
ment Three  Forks  to  Roseberry  by  Tariff  C.E..C.W.-2:104,  effective  August  12,  1918. 

In  summary,  it  appears  that  in  The  ^Yestern  Rates  Case  a  comparable  then  existing 
rate  adjustment  was  found  reasonable.  The  rate  adjustment  so  found  reasonable  has 
been  increased  by  the  rate  increases  subsequently  found  necessary  and  reasonable, 
and  the  rate  under  consideration  is  identical  with  the  result  so  arrived  at. 

On  consideration  of  the  factors  involved,  the  reduction  as  asked  for  has  not  been 
justified. 

October  12,  1920. 

Commissioners  Goodeve  and  Rutherford  concurred. 


Application  of  the  Essex  Terminal  Railway  Company,  under  Section  256,  for  leave  to 
construct  a  siding  of  its  railway  across  Walker  Road  yind  Semin^ole  street^ 
Walkerville,  Ont. 

File  Xo.  2^9895.1. 

JTJDOMEOT. 
McLeax,  Assistant  Chief  Commissioner: 

Application  is  launched  by  the  Essex  Terminal  Railway  Company,  hereinafter 
called  the  Terminal  Company,  for  authority  to  construct  a  spur  track  to  serve  the  Motor 
Products  Corporation,  hereinafter  called  the  Motor  Company,  in  the  town  of  Walker- 
ville,  Ont.  The  plant  in  question  is  located  in  the  block  south  of  Seminole  street. 
The  company  owns  a  block  of  16i  acres.  On  the  east  side  of  the  plant  are  the  tracks 
of  the  Pere  Marquette  Railway  Company.  The  spur  track  asked  for  involves  crossings 
of  Seminole  street  and  Walker  road.  The  track  proposed  would  run  along  the  east 
side  of  the  plant  and  across  Seminole  street,  which  is  in  front  of  the  plant;  after 
crossing  said  street  it  would  swing  in  a  northwesterly  direction,  on  a  15-degree  curve, 
across  the  Walker  road,  continuing  thence  to  a  connection  with  the  tracks  of  the 
Terminal  Company. 

The  members  of  the  Board  visited  the  location  and  noted  the  active  industrial 
nature  of  the  district  in  which  the  plant  is  located.  It  was  testified  by  the  manager 
of  the  Motor  Company  that  the  plant  which  manufactures  windshields  and  the  com- 
ponent parts  of  cars  employs  at  present  165  men.  It  is  expected  by  next  spring  300 
men  will  be  employed,  and  that  under  full  development  there  will  be  500  men 
employed. 

The  Motor  Company  is  at  present  served  by  a  switch  from  the  Pere  Marquette. 
It  is  desired  to  have  the  additional  facility  of  service  from  the  Terminal  Company. 

It  was  pointed  out  by  counsel  for  the  Terminal  Company  that  it  was  desired  to 
have  the  opportunity  of  shipping  by  the  Michigan  Central,  the  Canadian  Pacific  and 
other  railways,  which  service  would  be  available  through  the  switching  movements 
over  the  Terminal  Company. 

Counsel  for  the  to^vn  of  Walkerville  stated  at  the  hearing  that  the  real  difficulty 
was  as  to  Walker  road,  and  that  if  that  were  out  of  the  way  there  would  be  no  difficulty 
as  to  the  Seminole  Street  crossing.  In  the  answer  of  the  town  on  file,  it  is  set  out 
that,— 

"  If  leave  is  granted  to  the  said  Essex  Terminal  Railway  'Company  to  con- 
struct a  crossing  at  Seminole  street,  this  will  necessitate  a  crossing  on  Walker 
road,  and  in  order  to  fulfil  the  plans  of  the  Essex  Terminal  Railway  Company 
it  ^^ill  mean  the  construction  of  another  crossing  on  Walker  road  within  a 
few  yards  of  the  existing  crossing. 
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"  That  if  such  a  crossing  is  constructed  on  Walker  road,  it  will  be  a  grave 
danger  to  the  public  at  large. 

The  expense  of  protecting  such  a  crossing  would  be  very  large  and  would 
be  a  burden  on  the  town. 

"  The  rapid  growth  of  the  town  to  the  south  will  make  it  necessary  and  it 
is  already  proposed  to  extend  the  street  railway  line  from  its  present  southera 
limits  on  Walker  road  at  a  very  early  date,  and  it  will  mean  that  street  cars 
will  be  obliged  to  pass  over  two  level  crossings  within  a  short  distance,  and  this 
would  be  a  great  danger  to  the  public  safety. 

"  There  is  no  necessity  for  another  crossing  on  Walker  road  as  the  various 
factories  in  that  vicinity  can  have  access  to  their  premises  without  this 
crossing." 

An  objection  urged  by  counsel  for  the  town  of  Walkerville  was  that  the  point 
where  the  spur  track  would  cross  Walker  road  would  be  only  97  feet  from  the  point 
where  it  is  already  crossed  by  the  tracks  of  the  Terminal  Company.  As  cheeked  from 
the  plan,  the  distance  is  approximately  200  feet. 

It  was  urged  that  with  a  different  degree  of  curvature  the  crossing  of  Walker-  road 
could  be  obviated.  The  Board's  engineer  advised  that  this  could  not  be  obtained. 
From  the  inspection  made,  it  also  appears  that  the  layout  of  the  plant  already  in  place 
prevents  it.  A  proposition  that  the  spur  track  should  come  off  from  the  Terminal 
Company's  tracks  at  a  point  east  of  the  Pere  Marquette  crossing  was  also  urged.  This, 
however,  is  not  considered  feasible  by  the  Board's  engineer.  It  would  necessitate 
crossing  the  Pere  Marquette  main  line  tracks  with  an  industrial  spur. 

In  the  discussion  which  took  place  at  the  hearing,  the  suggestion  was  made  by  the 
Board  that  since  the  movement  involved  was  a  slow  switching  one,  protection  could  be 
afforded  by  the  movement  being  flagged  across  Walker  road  by  one  of  the  train  crew ; 
and  the  further  provision  that  in  the  event  of  any  additional  protection  being  found 
necessary  at  Walker  road,  the  expense  should  be  on  the  railway. 

It  was  stated  by  counsel  for  the  town  that  this  pretty  well  safeguarded  the  town's 
interests.  The  answer  of  counsel  for  the  Terminal  Company  showed  also  no  objection 
to  this  burden  of  future  protection  being  imposed  on  the  Terminal  Company,  if  and 
when  the  facts  warranted  it. 

The  inspection  made  by  the  Board  showed  that  no  other  feasible  plan  of  spur 
connection  with  the  Terminal  Company  was  available;  and  order  may,  therefore,  go, 
subject  to  the  conditions  already  set  out  as  to  present  protection  and  burden  of  cost  of 
such  additional  protection,  if  any,  as  may  at  a  later  date  be  ordered  on  the  facts  as 
then  existing. 

October  12,  1920. 

Commissioner  Goodeve  concurred. 
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OEDER  NO.  30244. 

In  the  matter  of  the  application  of  the  Essex  Terminal  Railway  Company,  hereinafter 
called  the  "applicant  company"  under  sections  181,  182,  and  256  of  the  Railway 
Act,  1919,  for  authority  to  construct,  maintain,  and  operate  a  siding  to  serve  the 
Motor  Products  Corporaticm.,  Limited,  in  the  town  of  Walkerville,  county  of 
Essex,  and  province  of  Otitario,  the  said  siding  crossing  Seminole  street  and^ 
^yaU'er  road,  as  shoiun  on  the  plan  and  profile  dated  Walkervilh,  January,  1920 
— deposited  in  the  Registry  Office  of  the  Registry  Division  of  the  county  of 
Essex,  July  9,  1920,  a^  No.  7Jfl—^on  file  with  the  Board  under  file  No.  29895.1. 

Saturday,  the  23Td  day  of  October,  A.D.,  1920. 

S.  J.  McLeax,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Windsor,  October 
1,  1920,  in  the  presence  of  counsel  for  the  applicant  company  and  the  town  of  Walker- 
ville, and  what  was  alleged  at  the  hearing;  upon  an  examination  by  the  Board  of  the 
locus  in  quo,  and  the  request  of  the  Motor  Product's  Corporation,  Limited,  for  siding 
accommodation,  filed, — 

The  Board  Orders :  That  the  applicant  company  be,  and  it  is  hereby,  authorized  to 
construct,  maintain,  and  operate  a  siding  for  the  Motor  Products  Corporation,  Limited, 
crossing  Seminole  street  and  Walker  road,  in  the  said  town  of  Walkerville,  as  shown 
on  the  plan  and  profile  on  file  with  the  Board  under  file  'No.  2989)5  .1,  subject  to  and 
upon  the  following  conditions,  namely: — 

1.  That  the  crossings  of  Seminole  street  and  Walker  road  be  constructed  in  accor- 
dance with  "  The  Standard  Eegulations  of  the  Board  Affecting  Highway  Crossings, 
as  amended  May  4,  1910." 

2.  That  all  movements  over  the  crossing  at  Walker  road  be  flagged  across  by  one 
of  the  train  crew  of  the  applicant  company. 

3.  That  in  the  event  of  any  additional  protection  being  found  necessary  at  the 
said  crossing  of  Walker  road,  the  expense  shall  be  borne  and  paid  by  the  applicant 
company. 

4.  That  the  said  siding  be  constructed  and  completed  within  six  months  from  the 
date  of  this  order. 

S.  J.  MoLEAN, 
Assistant  Chief  Commissioner. 


\ 

Application  under  section  251  for  approval  of  bridge  renewals,  proposed  crossing  over 
Sinclair  street,  Hawkeshury,  township  of  Hawheshvry  West,  county  of  Prescott, 
wAleage  51^1^0  from  Montreal. 

File  No.  2342-135. 

JUDGMENT. 

Commissioner  Goodeve: 

This  is  an  application  of  the  Canadian  Northern  Ontario  Railway  Company 
under  section  251  for  approval  of  bridge  renewals,  proposed  crossing  over  Sinclair 
street,  township  of  Hawke>^bury  west,  mileage  54-40  from  Montreal.    The  application 
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was  heard  at  Ottawa  on  Monday,  September  27,  'l920,  when  Mr.  J.  Alistair  Fraser 
appeared  for  the  Canadian  Northern  Ontario  Railway  Company,  and  Mr.  W.  S.  Hall 
and  Mr.  Belan^er  for  the  town  of  Hawkesbury. 

The  corporation  of  the  town  of  Hawkesbury  opposed  the  application  for  the 
approval  of  these  plans  on  the  ground  that  the  abutments  in  the  proposed  plan 
encroached  ui)on  the  street  line,  and  that  the  result  would  be  that  the  said  street 
would  be  too  narrow  and  insufficient  to  accommodate  the  traffic  arising  and  passing 
on  the  said  street. 

Sinclair  street  is  50  feet  in  width,  and  at  the  present  time  is  undeveloped.  The 
present  bridge  which  it  is  proposed  to  replace  is  a  frame  bent  trestle  structure,  which 
has  been  in  existence  for  some  fourteen  years.  The  present  structure  has  two  openings, 
only  one  of  which  has  been  in  use.  The  present  clearance  of  the  one  in  use  is  13  feet 
6  inches  and  apparently  up  to  the  present  time  this  has  been  sufficient  to  carry  all 
the  traffic. 

It  was  pointed  out,  however,,  by  the  representatives  of  the  town  of  Hawkesbury 
that  there  has  been  considerable  recent  growth  and  development  within  the  town,  and 
that  it  was  the  intention  of  the  municipality  to  develop  this  district;  that  in  addition 
a  large  factory  was  now  being  erected  on  Bertha  street  which  it  was  expected  would 
employ  between  four  and  five  hundred  persons  and  that  Sinclair  street  would  be  the 
main  thoroughfare  of  traffic  for  these  employees  who  woiild  come  by  way  of  McGill 
and  Regent  streets  crossing  under  the  bridge  at  Sinclair  street;  that  it  was  the  inten- 
tion of  the  municipality  to  macadamize  the  travelled  portion  of  the  road  for  a  width 
of  18  to  20  feet,  placing  sidewalks  on  both  sides  of  the  street  next  to  the  property  line 
for  a  width  of  5  feet,  although  Mr.  Belanger,  on  behalf  of  the  municipality,  contended 
that  the  total  width  of  the  road  to  be  used  would  be  39  feet  from  curb  to  curb.  Mr. 
Belanger  adraitt€,^d  that  at  the  present  time  there  is  very  little  travel  on  the  street  at 
this  point,  and  in  answer  to  a  question  of  the  Assistant  Chief  Commissioner  stated 
that  the  necessity  for  a  50-foot  opening  was  based  not  on  the  present,  but  on  future 
traffic  requirements. 

The  plan  for  which  the  railway  company  have  asked  the  approval  of  the  Board 
to  replace  the  present  frame  structure  is  a  concrete  and  steel  structure,  and  while  the 
plan  shows  that  the  abutments  would  encroach  upon  the  street  line  for  a  distance  of 
6  feet  at  one  corner,  thus  narrowing  up  the  clearance  alqng  the  centre  line  of  the 
street  to  38  feet,  the  actual  distance  between  the  abutments  will  be  45  feet  2  inches. 

The  proposed  bridge  is  located  on  a  three  degree  curve  with  the  abutments  at 
right  angles  to  the  track,  thus  making  the  difference  in  the  clearance  along  the  centre 
line. 

The  plan  shows  provision  for  sidewalks  4  feet  wide  on  either  side,  leaving  a  clear 
width  of  30  feet  from  curb  to  curb  with  an  18-foot  roadway;  the  sidewalks  and  road- 
way being  shown  as  running  straight  within  the  38-foot  clearance. 

Mr.  Fraser  pointed  out  that  their  only  objection  to  giving  the  full  50-foot  clear- 
ance would  be  the  additional  cost  involved.  He  pointed  out  that  instead  of  a  50-foot 
girder  it  would  require  a  65-foot  girder,  and  the  difference  in  cost  as  between  their 
present  plan,  which  he  estimated  at  $18,740  as  against  $22,367,  would  be  about  25 
per  cent.  He  afterwards  gave  the  actual  net  difference  between  the  cost  of  the  50-foot 
and  the  65-foot  girder  as  $3,627. 

Mr.  Belanger,  on  behalf  of  the  municipality,  argued  that  if  the  abutments  were 
placed  at  right  angle  to  the  highway  a  50-foot  clearance  might  be  obtained  without 
the  additional  cost.  The  engineer  of  the  railway  company,  however,  contended  that 
the  placing  of  the  bridge  at  right  angle  to  the  track  was  good  engineering  practice, 
and  this  was  concurred  in  by  the  Board's  Engineer. 

Mr.  Hall,  on  behalf  of  the  municipality,  contended  that  he  did  not  think  the 
difference  in  cost  would  be  as  much,  and  thought  it  might  be  reduced  to  $1,800;  in 
any  case  he  did  not  think  it  should  be  the  determining  factor.  While  it  may  be  that 
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the  cost  ill  itself  should  not  be  the  only  determining  faetor,  it  must  be  considered  in 
connection  with  the  results  to  be  obtained,  and  whether  the  additional  advantages 
would  warrant  the  additional  expenditure. 

After  considering  all  the  facts  as  submitted,  and  a  careful  study  of  the  plans, 
maps  and  photographs  as  produced  in  the  exhibits,  bearing  in  mind  that  the  plans  as 
submitted  have  been  recommended  for  approval  by  the  Assistant  Engineer  of  the 
Board  and  concurred  in  t)y  the  Assistant  Chief  Engineer,  and  believing  that  the 
proposed  plans  will  meet  all  the  public  requirements  of  the  town  of  Hawkesbury  for 
the  present,  and  as  far  as  one  can  judge  by  the  present  conditions  and  the  facts  as 
submitted  in  the  evidence,  for  a  very  long  time  in  the  future,  I  am  of  the  opinion 
that  the  plans  as  submitted  should  be  approved.  . 

Ottawa,  October  21,  1920. 

The  Assistant  Chief  Commissioner  and  Commissioner  Boyce  concurred. 


OKDER  No.  30199. 

In  the  matter  of  the  application  of  the  Canadian  Northern  Ontario  Railway  Company, 
hereinafter  called  the  "  applicant  company''  under  section  276  of  ihe  Railway 
Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  its  branch  line  of 
railway 'from  Cartierville  yard  to  Cartierville  village,  a  distance  of  0-8Jf5  miles. 

File  No.  28932. 

Wednesday,  the  6th  day  of  October,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of  the 
Board,  concurred  in  by  its  Chief  Engineer,  alid  the  filing  of  the  necessary  affidavit, — 

It  is  ordered:  That  the  applicant  company  be,  and  it  is  hereby,  authorized  to 
open  for  the  carriage  of  traffic  its  branch  line  of  railway  from  Cartierville  yard  to 
Cartierville  village,  a  distance  of  0-'845  miles. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  Xo.  30202. 

In  the  matter  of  the  application  of  the  Grand  T runic  Railway  Company  of  Canada, 
hereinafter  .called  the  "applicant  company,"  under  section  179  of  the  Railway 
Act,  1919,  for  authority  to  abolish  its  station  at  Aston  village,  Quebec,  on  the 
Three  Rivers  branch,  3rd  District,  of  its  line  of  railway,  the  freight  and  pas- 
senger business  for  the  said  district  to  he  handled  by  a  joint  agent  at  Aston 
Junction. 

File  No.  28087. 

Wednesday,  the  6th  day  of  October,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  and  the  report  of  an 
inspector  of  the  Board, — 

It  is  ordered:  That  the  applicant  company  be,  and  it  is  hereby,  authorized  to 
close  its  station  at  Aston  village,  in  the  province  of  Quebec,  on  the  Three  Rivers 
branch,  3rd  District,  of  its  line  of  railway. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  30.203. 

In  the  matter  of  the  application  of  the  Kettle  Valley  Railway  Company,  hereinafter 
called  the  ''applicant  company/'  under  section  276  of  the  Railway  Act,  1919, 
for  authority  to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of 
railway  from  Copper  Mountain  to  a  junction  with  the  Great  Northern  Railway 
(Vancouver,  Victoria  and  Eastern  Railway  and  Navigation  Company)  at 
Princeton,  mileage  0  to  13-7. 

Eile  No.  28618.3. 

Saturday,  the  9th  day  of  October,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

UlX)n  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  in 
by  its  Assistant  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  freight  traffic  that  portion  of  its  line  of  railway  from 
Copper  Mountain  to  a  junction  with  the  Great  Northern  Railway  (Vancouver,  Vic- 
toria and  Eastern  Railway  and  Navigation  Company)  at  Princeton,  in  the  province 
of  British  Columbia,  mileage  0  to  13-7 :  Provided  that  trains  operated  over  the  said 
line  shall  not  exceed  a  speed  of  twelve  miles  an  hour. 

s.  J.  McLE/\^^ 

Assistant  Chief  Commissioner. 
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ORDER  No.  30204. 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company^  under 
section  323  of  the  Railway  Act,  1919,  for  approval  of  a  hy-law  passed  Sep- 
temher  23,  19^,  authorizing  W.  Hately,  Assistant  General  F eight  Agent  of 
the  company,  from  lime  to  time  to\  prepare  and  issue  tariffs  of  the  tolls  to  he 
charged  for  the  carriage  of  freight  traffic  upon  the  railway  owned  or  operated 
hy  the  Grand  Trunk  Pacific  Railway  Company,  or  any  portion  thereof,  the  said 
hy-law  being  on  file  with  the  Board  under  Case  No.  533. 

Saturday,  the  9'th  day  of  October,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Ul)on  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 
It  is  ordered :  That  the  said  by-law  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  30237. 


In  the  matter  of  the  application  of  the  Dominion  Atlantic  Railway  Company,  herein- 
after called  the  "Applicant  Company",  under  Section  3IfS  of  the  Railway  Act, 
1919,  for  approval  of  release  form  extending  to  shippers  the  privilege  of  shipping 
apples  in  ordinary  hox  cars  to  the  Maritime  Provinces  and  the  Province  of 
Quehec,  later  than  the  1st  of  Novemher,  at  owner's  rish  of  frost: 

File  No.  16749  •13-1 

Thursday,  the  21st  day  of  October,  A.D.  1920. 

S.  eT.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

L'pon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
Nova  Scotia  Shippers'  Association, — 

It  is  ordered:  That  the  applicant  company's  release  form  extending  to  shippers  the 
privilege  of  shipping  apples  in  ordinary  box  cars  to  the  Maritime  Provinces  and  the 
province  of  Quebec,  later  than  the  1st  day  of  November,  at  owner's  risk  of  frost,  on 
file  with  the  Board  under  the  said  file  No.  16749-1,  be,  and  it  is  hereby,  approved  as 
follows,  namely: — 

Dominion  Atlantic  Railway  Company 
Release. 

 Station. 

 19 

"  ME.NfOKANDCM  OF  ArjREEMENT  made  this   day  of  

A.D.  19   between  


of 


in  the  County  of 
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of  the  ONE  PART,  and  the  dominion  atlantk'  railway  company,  of  the  other  part.  The 

said  hereby 

a^ees  to   ship  car  of  number  

as  described  below  at  his  own  risk  of  frost,  and  to  assume  all  risk  of  freezing  said 
 in  transit. 

"  AND  FURTHER  HEREBY  RELEASES  the  Said  DOMINION  ATLANTIC  RAILWAY  COMPANY,  OP 

any  common  carrier  on  which  the  said  car  will  be  transported,  from  any  and  all  claims 

for  loss  or  damage  by  frost  to  said  T  while  same  are  in 

transit  and  until  delivery. 


Car  Xo.  and  initial: 

Station  from  

Consigned  to  

Destination  


Witness. 


Shipper.*' 

S.  J.  McLEAX, 

Assistant  Chief  Commissioner. 
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Application  of  the  Province  Elevator  Company,  Limited,  for  an  order  directing  the 
Canadian  National  Railway  Company  to  extend  the  siding  at  CraiJc,  Sash., 
about  eight  or  ten  feet. 

File  30120. 

JUDGMENT. 

CoMMissioxEii  Boycp:: 

The  Province  Elevator  Company,  at  Craik,  Sask.,  is  served  by  a  siding  from  the 
railway,  which  is  built  on  railway  land  and  by  the  railway.  This  is  made  apparent 
by  the  statement  of  the  general  manager,  Western  Lines,  to  Mr.  Eraser,  quoted  to  the 
Board  in  Mr.  Eraser's  letter  of  the  26th  May,  1920.  The  elevator  site  is  also  situated 
on  railway  lands,  covered  by  a  lease,  dated  1st  June,  1917,  from  the  railway  company 
to  the  H.  R.  Soot  Grain  Company,  Limited,  who  assigned  the  same  to  Smith, 
Murphy  Company,  which  is  now  the  Province  Grain  Company.  The  transaction  as 
outlined  in  the  lease  is  of  mutual  benefit.  The  elevator  company  constructs  the 
elevator  and  is  to  operate  it  continuously  and  without  interruption,  and  the  railway, 
for  usual  trafiic  purposes,  accords  it  railway  facilities. 

The  ap|olicants.  the  present  operators  of  the  elevator,  and  recognized  successors 
in  title  thereto  under  the  lease  mentioned,  ask  the  Board  for  an  order  to  have  the 
trackage  serving  the  elevator  extended  about  eight  or  ten  feet,  pointing  out  that  the 
track  commences  to  curve  just  about  the  centre  of  the  elevator  causing  difficulty  in 
loading  cars. 

The  District  Engineer  of  the  Board  has  made  an  inspection,  in  company  with  the 
district  engineer  of  the  railway  company,  and  the  secretary-treasurer  of  the  town  of 
Craik,  and  after  a  careful  examination  and  survey  recommends  that  in  order  to 
serve  the  applicants'  elevator,  in  a  proi>er  manner,  the  railway  company  should  be 
asked  to  extend  the  passing  track  and  elevator  track,  as  shown  in  red  on  the  blue- 
print plan  accompanying  his  report,  and  which  plan  is  on  file.  The  cost  is  estimated 
at  $2,018.  The  plan  proposed  involves  one  more  track  being  laid  crossing  Second 
street — which  is  an  element  of  some  danger — but,  as  the  Engineer  reports,  the  view 
of  approaching  trains  is  quite  good  and  no  otiher  place  would  serve.  No  objection  is 
raised  by  the  town  to  the  additional  trackage  at  this  crossing,  and,  for  the  present  at 
least,  no  question  of  protection  at  the  crossing  is  raised.  The  Engineer  recommends 
that  the  necessary  extension  of  trackage  be  elfected  at  the  expense  of  the  railway 
company  as  a  usual  facility. 

The  railway  company,  in  a  letter,  dated  4th  October,  1920,  object  to  the  proposed 
changes  and  to  paying  for  the^  change  in  trackage  on  the  grounds  stated,  whidh  are 
as  follows: — 
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"1.  The  lessees  are  assignees  of  the  lease  of  an  elevator  to  serve  which  we 
have  a  siding  on  onr  own  right  of  way  which  was  constructed  and  in  operation 
at  the  time  the  assignment  was  made. 

"  2.  The  lessees  now  desire  certain  changes  and  extensions  of  which  our 
responsible  officials  do  not  approve  and  in  this  connection  I  would  refer  the 
Board  to  the  first  paragraph  of  our  general  manager's  memorandum  to  me  as 
quoted  in  my  letter  to  you  of  Ifay  26  last. 

3.  If  the  Board  considers  that  it  w^ould  be  advantageous  to  the  lessees 
and  proper  (notwithstanding  Mr.  Warren's  views)  to  order  the  extension,  there 
is  nothing  in  the  lease,  nor  am  I  able  to  find  any  agreement  providing  for  the 
cost  being  assumed  by  the  railway. 

"  4.  The  present  facilities  axe  ample  for  the  requirements  of  the  lessees, 
and  the  lease  was  given  and  its  terms  agreed  to  all  predicated  upon  the  present 
layout,  and  if  the  lessees  desire  extensions  it  is  not  clear  why  the  railway  should 
be  shouldered  with  the  additional  cost." 

The  railway  company  leased  the  elevator  site,  and  under  that  lease  the  applicants 
are  operating  it.  The  circumstances  manifestly  placed  upon  the  railway  an  obliga- 
tion to  serve  with  proper  and  adequate  facilities,  suitable  to  the  business  of  the  eleva- 
tor, the  elevator  built  imder  the  terms  of  their  lease.  The  railway  contends  that  the 
present  facilities,  provided  by  it  on  construction  of  the  elevator,  are  adequate.  The 
applicants  say  they  are  not.  and  the  Board's  Engineer  supports  their  claim  as  above. 

I  see  nothing  in  the  railway  company's  contention  as  to  cost,  which  must  neces- 
sarily be  borne  by  them  if  the  trackage  and  improvements  are  necessary  facilities. 

I  am  of  opinion  that  the  plan  submitted  by  the  Engineer  showing  additional  and 
necessary  facilities  to  adequately  serve  this  elevator  should  be  approved,  and  that  an 
order  should  go  requiring  the  work  to  be  performed  by  and  at  the  expense  of  the 
railway  company  in  accordance  therewith,  and  subject  to  the  approval  of  the  District 
Engineer,  to  be  completed  by  1st  December  next. 
Ottawa,  October  15,  1920. 

The  Chief  Commissioner  and  Commissioner  Rutherford  concurred. 


Re  complaint  of  the  R.  Laidlaw  Lumher  Company,  Limited,  Toronto,  Ontario,  against 
the  Canadian  Pacific  Railway  Company,  treating  the  Toronto  Power  Com- 
pany's siding,  from  ivhicli  the  complainants  talce  delivery  of  lumher  consigned 
to  its  Spadina  yard,  as  a  team  trade  and  charging  inter  switching  toll  on  traffic 
ex  connecting  lines. 

File  6713.182. 

Heard  at  Toronto,  September  3,  1920. 

JUDGMENT. 

Commissioner  Boyce: 

From  the  evidence  given  at  the  hearing  it  appears  that  the  Laidlaw  Lumber 
'Company,  on  establishing  its  Spadina  yard  at  North  Toronto,  in  1911,  made  applica- 
tion to  the  Canadian  Pacific  Railway  Company  for  a  siding,  but  owing  to  the  fact 
that  the  Canadian  Pacific  Railway  Company's  viaduct  was  contemplated  at  that  time, 
the  matter  was  deferred,  and  the  lumber  company  made  arrangements  with  the 
Toronto  Power  Company  for  the  use  of  their  sidmg. 

The  subsequent  construction  of  the  viaduct  apparently  made  it  impossible  for 
the  lumber  company  to  obtain  a  private  siding,  and  under  the  original  verbal  agree- 
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meiit  they  are  still  using-  the  siding  of  the  Toronto  Power  Company,  which  owns  the 
land  and  the  rails,  paying  the  Toronto  Power  Company  at  the  rate  of  $1  per  ear  for 
such  use. 

The  railway  company,  which  is  not  a  party  to  this  agreement,  is  exacting  from 
the  Laidlaw  Lumber  Company  a  team-track  interswitching  toll  of  two  cents  (2c.)  per 
100  pounds  on  cars  handled  on  the  private  siding  of  the  Toronto  Power  Company. 

The  lumber  company  contends  that  the  railway  company  has  no  righ<t  to  make 
this  charg-e  at  team  track  rates,  the  siding  being  a  private  one,  owned  by  and  main- 
tained  at  the  expense  of  the  Toronto  Power  Company. 

The  Toronto  Power  Company  some  years  ago  gave  instructions  to  the  railway 
company's  agent  at  North  Toronto  to  place  cars  on  the  siding'  in  question  for  the- 
parties  desiring'  to  have  them  so  placed,  and  it  appears  that,  at  least  in  the  Laidlaw 
Lumber  Company's  case,  the  Toronto  Power  Company  is  collecting  one  dollar  ($1) 
per  car  for  this  privilege. 

Mr.  Flintoft  produced  a  list  of  some  thirty  different  consignees  who  use  this 
siding.  The  total  number  of  cars  placed  on  the  siding  for  purposes  other  than  those 
of  the  Toronto  Power  Company  since  January  1  of  this  year  was  196.  He  (Mr. 
Flintoft)  claims  that  if  'lessees  or  owners"  of  sidings  could  ajllow  the  indiscrim- 
inate use  of  these  by  third  parties,  without  any  agreement  by  the  railway  comi>any, 
the  whole  puri>ose  of  the  interswitching  order  would  be  defeated;  that  the  general 
use  of  this  track,  as  shown,  practically  made  it  a  team  track  and  that  it  was  no 
longer,  in  the  proi>er  is^ense  of  the  w^ords  a  "  private  siding,"  at  least  in  so  far  as  outside 
parties  are  concerned.  He  admitted  that  the  company  would  lose  the  protection  of 
their  siding  agreement  which  secured  to  them,  as  far  as  practicable,  the  routing  of 
all  foreign  business.  In  the  company's  agreement  as  to  private  sidings,  they  have  the 
understanding  of  the  lessee  that  he  will,  as  far  as  possible,  route  business  via  the 
contracting  company's  lines ;  so  far  as  traffic  allotted  to  their  team  tracks  is  concerned, 
they  have  the  control  of  that  themselves. 

The  loss  in  this  case  would  apparently  not  be  serious,  as  Mr.  Flintoft  further 
admitted  that  the  Canadian  Pacific  Railway  Company  has  no  contract  and  no  siding 
agreement  with  the  Toronto  Power  Company,  but  he  argued  that  it  was  all  the  more 
a  team  track  because  of  this  fact;  he  had  used  the  words  "  omiers  or  lessees." 

Mr.  Brown,  for  the  complainants,  quoted  the  interswitching  order,  which  defines 
a  team  track  as  a  track  owned  by  the  railway  company,  this  explaining  the  extra  one 
cent  charge,  because  such  track  is  owned  and  kept  up  by  the  railway  company,  while 
a  privat-e  siding  is  owned  by  the  lessee. 

Clause  9  of  the  private  siding  agreement  of  the  Canadian  Pacific  Railway  Com- 
pany reads  as  follows: — 

"  That  th^  rights  and  privileges  of  the  party  of  the  second  part  under  this 
agreement  shall  not  be  transferred  or  sublet,  either  in  whole  or  in  part,  except 
with  written  consent  of  the  railway  company;  provided  that  the  railway  com- 
pany shall  not  withhold  its  consent  to  such  transfer  without  good  and  sufficient 
reason,  and  the  party  of  the  second  part  shall  have  the  right,  should  the  railway 
company  withhold  its  consent  to  such  transfer,  to  appeal  to  the  Board." 

In  this  case,  however,  the  situation  is  complicated  by  the  fact,  as  brought  out  at 
the  hearing,  that  the  railway  company  has  no  contract  or  agreement  with  the  Toronto 
Power  Company  with  regard  to  the  siding  in  question,  and  it  would,  therefore,  appear 
that  this  clause  has  no  bearing  on  the  matter. 

The  position  taken  by  the  railway  company  is  somewhat  peculiar;  inasmuch  as 
on  the  one  hand  it  claims  that  the  siding  is  a  private  one  and  that  therefore  the  "  owner 
or  lessee"  has  no  right  to  sublet  his  privileges  without  the  railway  company's 
approval,  although  they  admit  that  no  agreement  is  in  existence;  on  the  other  hand 
they  are  now  treating  the  siding  as  a  public  team  track  and  charging  accordingly. 

11366—11 
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The  question,  therefore,  is  whether  the  deliveries  made  by  the  railway  company 
to  the  complainants  should  be  construed  to  be  deliveries  upon  a  team  track  or  upon 
a  private  siding. 

The  circumstances,  in  my  opinion,  do  not  permit  of  the  conclusion  we  are  asked 
by  the  railway  comixmy  to  make,  viz.:  that  a  private  siding  may,  under  one  set  of 
circumstances,  retain  its  rights  and  privileges  as  such  to  service  by  the  railway,  and 
in  another  set  of  circumstances,  may  lose  them,  and  may  become,  as  to  tolls,  etc., 
only  a  team  track. 

The  team  tracks  of  a  railway  are  part  of  its  terminal  facilities  to  provide  for  its 
owni  traffic,  and  because  the  railway  is  entitled  to  receive  a  fair  return  for  the  upkeep 
of  its  terminals  and  the  usie  of  its  property,  it  is  allowed  by  the  interswitching  order 
to  charge  2  cents  per  100  pounds  on  freight  there  delivered,  because  use  is  made  of'^ 
that  part  of  the  terminal  facilities.  In  the  case  of  deliveries  made  upon  private 
sidings,  the  terminal  facilities  referred  to  are  not  used,  and,  therefore,  if  we  were  to 
regard  the  spirit  of  the  relative  rates,  the  railway  should  not  be  entitled  to  make  a 
charge  as  for  use  of  terminal  facilities,'  where  none  are  used.  To  adopt  the  railway's 
argument  would  mean  thait  private  sidings,  i.e.,  sddings  built  on  private  lands,  and 
at  the  expense  of  the  owner — as  in  this  case — may,  in  certain  events,  be  made  use  of 
'  by  the  railway  as  terminal  facilities,  and  the  service  thereupon,  or  thereto,  charged 
for  accordingly,  which,  in  my  view,  is  contrary  to  the  spirit  if  not  the  letter,  of  inter- 
switching principles.  The  private  siding  is  thereby  made  to  contribute  to  the  upkeep 
of  the  railway's  terminals,  which  involves  oondibions  entirely  unsupportable. 
The  Interswitching  Case — 24  C.R.C.  p.  324,  decides,  inter  alia: — 

"Distinction  should  be  made  between  team' tracks  and  private  or  industrial 
spurs  as  to  terms  or  interswitching,  -the  service  to  team  tracks  being  subject  to 
the  consideration,  (a)  that  the  first  duty  to  the  carrier  owning  the  terminal 
facilities  is  to  pro\"ide  for  its  own  traffic,  and  (h)  that  ithe  carrier  owning  the 
terminal  is  entitled  to  fair  remuneration  for  the  use  of  its  propei'ty.  Inter- 
switching tolls  in  the  case  of  team  tracks  should  be  higher  than  for  private  or 
industrial  spurs,  and  should  be  absorbed  by  the  line  carrier,  &s  in  the  case  of 
private  spur." 

In  his  judgment  in  the  case  just  referred  to,  the  then  Chief  Commissioner  said, 
at  p.  333:— 

'Tn  my  view,  therefore,  sidings  used  by  the  railway  for  spotting  cars 
thereon  to  be  loaded  or  unloaded  by  any  industries  abutting  on  such  sidings 
directly  from  or  to  such  abutting  property  ought,  for  the  purpose  of  this 
judgment,  to  be  considered  as  private  sidings,  irrespective  of  the  fact  that  the 
track  is  built  on  railway  land.  It  is  not,  of  course,  intended  by  this  judgment 
to  change  the  legal  status  of  such  sidings,  but  merely  to  provide  that  they  are 
entitled  to  interswitching  on  the  same  basis  as  private  sidings." 

It  is  to  be  borne  in  mind  that,  in  this  instance,  the  Toronto  Power  Company  owns 
the  land  and  rails  of  the  siding  in  question,  so  no  question  can  aries  on  that  score. 
The  service  was  to  a  siding  off  the  railway's  property — privately  owned — distinct  from 
the  terminal  facilitiese  of  the  railway,  and,  in  every  other  respect,  a  private  siding. 

Further,  at  page  333  of  the  judgment  referred  to,  the  Chief  Commissioner  of 
that  day  says: — 

"On  the  question  of  the  absorption  of  a  portion  of  this  rate  (2  cents  per 
100  pounds  delivery  on  team  tracks)  the  issue  is  somewhat  different.  In  the 
case  of  private  sidings  already  discussed  the  consignee  is  held  down  to  delivery 
at  ithat  point.  While  he  has  an  advantage  in  getting  such  delivery,  it  is  an 
advantage,  speaking  generally,  for  which  he  has  paid,  and  taking  delivery,  as 
he  (\<H^,  on  his  own  siding,  he  is  relieving  the  railway  terminals  of  the  burden 
of  kxjking  after  his  business." 
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It  would,  therefore,  seem  that  the  rates  of  one  cent  or  two  cents  for  interswitching 
service  to  private  siding  or  team  ttack  respectively,  attach  as  a  result  of  the  service 
to  the  one  or  the  other,  and  are  not  dependeait  uix»n  the  conditions  of  such  service, 
nor  in  the  case  of  private  sidings,  upon  those  rights  of  owner,  inter  partes,  and 
railway,  and  their  assigns,  respectively,  incident  to  such  privaite  sidings,  which  the 
railway  company  asks  the  Board  in  this  case  to  consider  and  determine  as  a  basis  of 
decision  of  the  dispute  involved. 

Without  reference  to  the  rights  of  the  parties,  respectively,  as  to  the  user  of  the 
siding  in  question,  and  which  are  beside  the  direct  question  involved,  I  am  of  opinion 
that,  as  to  all  cars  consigned  to  complainants,  placed  by  the  railway  company  on  the 
private  siding  in  question,  the  provisions  of  General  Order  'No.  252,  clause  5,  apply, 
and  that  the  circumstances  submitted  do  not  justify  the  railway  company  in  charging 
more  for  that  service  than  is  permitted  by  that  order  for  service  to  private  sidings. 
Any  charges  in  excess  of  those  authorized,  paid  to  the  railway  by  the  complainants, 
the  railway  company  will  be  permitted  to  refund — and  order  will  go  accordingly. 

Ottawa,  October  21,  1920. 

The  Assistant  Chief  Conmiissioner  and  Commissioner  Rutherford  concurred. 


Application  of  the  Great  Lal-es  Dredging  Company  for  an  order  of  the  Board  that 
the  cubical  contents  of  shipments  of  quantities  of  fir  piles  shipped  by  the  appli- 
cants from  British  Columbia  to  Ojibway  be  ascertained  by  the  formula  given 
for  round  timber  in  the  classification,  and  that  freight  be  based  on  estimated 
weight  of  3-2  pounds  per  foot  board  measure  of  the  piles. 

File  28902. 

JUDGMENT. 

McLean,  Assistant  Chief  Commissioner: 

The  Great  Lakes  Dredging  Company  had  a  contract  in  connection  with  the 
construction  of  docks  and  piers  at  Ojibway,  Ont.  Piles  for  use  in  connection  with 
this  work  were  shipped  from  British  Columbia.  These  piles  averaged  over  70  feet  in 
length.  On  account  of  the  length,  it  is  sta.ted,  it  was  necessary  in  almost  every  case 
to  use  two  cars  to  handle  the  shipment.  The  piles  were  brought  in  partly  by  the 
Canadian  Pacific  Railwaj^  Company ;  partly  by  the  Candian  Xational.  The  Canadian 
Pacific  Railway  Company  handled  2,210  piles,  or  67  loads,  using  122  cars;  the  Cana- 
dian National  carried  2,846  piles,  or  85  loads,  using  175  cars.  The  shipments  were 
made  between  November,  1917,  and  August,  1919. 

In  the  formal  application  which  was  made,  it  was  contended  that  as  the  piles  were 
shipped  on  two  or  more  cars  in  the  case  of  each  shipment,  it  was,  therefore,  impos- 
sible to  get  the  actual  weight  of  the  shipments  by  carload.  It  stated  the  railways  did 
not  iKDssess  any  scales  upon  which  piles  extending  over  two  cars  could  actually  be 
weighed;  and  it  was  stated  that  in  order  to  ascertain  the  proper  weight  it  was,  there- 
fore, necessary  to  ascei-tain — 

(1)  The  cubical  contents  of  the  piles; 

(2)  The  fair  average  weight  of  a  cubic  foot  of  piling. 

It  is  stated  that  to  ascertain  the  cubical  contents  of  the  piles  there  should  be 
rsed  the  classification  formula  relating  to  ascertaining  the  cubical  contents  of  round 
timber.  This  is  referred  to  later.  It  is  contended  that  where  scale  weights  are  not 
ascertainable  this  formula  must  be  used. 

Having  obtained  the  cubical  contents,  the  question  arises  how  are  contents  and 
weight  to  bo  correlated. 
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It  is  set  out  that  in  the  special  tariff  under  which  the  piles  moved  there  was  a 
clause  providing  that  long  sawn  timber  was  to  have  an  estimated  weight  of  3-2  pounds 
per  foot  board  measure;  and  from  this  it  is  set  out  that  it  is  reasonable  to  say  that 
if  the  railways  take  long  sawn  timber  at  an  estimated  weight  of  3-2  pounds  per  foot, 
board  measure,  they  should  take  round  timber  at  the  same  estimated  weight. 

In  support  of  this  contention,  it  is  pointed  otit  that  where  an  idler  car  is  required 
for  long  sawn  timber  the  tariif  provides  a  minimum  weight  of  33,000  poundsi  for  each 
car.  This  is  the  same  minimum  as  the  railway  requires  for  round  timber;  therefore, 
it  is  urged  that  the  weight  per  foot,  board  measure,  applicable  to  sawn  timber  should 
also  apply  to  round  timber. 

It  is  next  set  out  that  the  applicant  has  weighed  a  number  of  the  piles  shipped 
by  the  railways,  and  from  the  actual  weights  taken  it  has  been  demonstrated  that  the 
estimated  weight  of  3  2  pounds  per  foot,  board  measure,  is  a  fair  weight  to  use  as  a 
basis  in  computing  the  weight  per  cubic  foot  of  the  round  timber. 

It  is  stated  that  the  weight  of  3-2  pounds  per  foot,  board  measure,  equals  a  weight 
of  38-4  pounds  per  cubic  foot  of  piling,  and  it  is,  therefore,  urged  that  an  order  should 
be  granted  stating  (1)  that  the  cubical  contents  of  the  shipments  in  question  should 
bp  ascertained  by  the  formula  given  for  round  timber  in  the  classification;  and  (2) 
the  freight  based  upon  an  estimated  weight  of  3-2  pounds  per  foot,  board  measure- 
ment, of  the  piles. 

In  effect,  then,  it  is  alleged  that  it  i.s  impos'si'ble  for  the  railway  to  arrive  at  scale 
weights;  that  'a  formula  must  be  used;  that  this  formula  must  be  the  classifioation 
formula  applicable  to  round  timber  ;  and  that  the  reeult  is  an  average  weight  of  38-4 
pounds  per  cubic  foot  of  pili-ng. 

The  classification  formula  as  to  round  timber  is  'concerned  sim;ply  with  a  means 
of  arriving  at  the  cubical  contents.  The  classification  sots  out  average  weights  per 
cubic  foot  for  white  pine,  hemlock,  spruce,  red  pine,  ash,  elm,  maple,  cherry,  birch, 
beech,  oak  and  hickory  in  round  or  square  tim.ber  varying  from  48  pounds  to  65  pounds 
per  cubic  foot. 

What  is  asked  for  i8  that  the  cubioal  contents  should  be  computed  according  to 
the  formula,  but  that  since  there  is  no  classififation  basis  covering  Douglas  fir^,  of 
which  this  piling  is  constituted,  a  weight  of  3f^-4  ponnck,  arrived  at  by  inference, 
should  be  accepted.  Counsel  for  the  n]i])li"nnt  sets  out  that  the  weight  is  arrived  at 
only  inferenti-ally.  At  the  same  time,  he  contends  that  while  it  is  not  always  accurate 
it  is  on  the  whole  a  fair  weight. 

Counsel  for  the  apx)licant  at  the  hearing  emphasized  the  alleged  imposeibility 
of  arriving  at  scale  weights.  It  was  stated  that  the  railways  had  submitted  state- 
ments showing  a  great  variety  in  weights.  It  was  said  that  the  matter  of  weight 
must  be  a-  roat^'onable  compromise  or  guess  in  the  end  because  we  cannot  get  an 
actual  measurement  that  is  going  to  b-e  fair  in  all  cases." 

Certain  weights  on  shipments  by  the  Canadian  National  were  referred  to 
apparently  as  indicative  of  the  difficulty  of  obtaining  exact  scale  weights.  Two  cars, 
handling  one  load,  from  Tynehead,  B.C.,  were  involved.  The  applicant  pointed  out 
that  the  shipment  called  for  32  piles,  while  in  fact  31  were  contained  in  the  load. 
Especial  objection  was  taken  to  the  weights.  The  load,  carried  on  two  cars,  had  been 
billed  forward  at  116,600  pounds. 

The  applicant,  in  its  letter  of  December  19,  1917,  referred  to  a  wighet  of  3'8i-4 
pounded  per  cu'bic  foot  built  up  on  3-2  pounds  per  foot,  board  measure,  and  said  that 
on  this  basis  the  weight  should  have  been  93,682  pounds. 

In  answer,  the  Essex  Terminal  Railway  Company,  the  delivering  carrier,  under 
date  of  December  20,  1917,  stated  that  the  weight  of  3-2  pounds  applied  on  long 
sawn  timber  but  not  on  piles. 

The  matter  was  taken  up  with  the  Canadian  JSTorthern  Railway  Company,  which 
was  an  intermediate  carrier,  and  it  advised  that  the  car  had  been  track  scaled  at 
Winnipeg,  an'l  tluit  thr-  proper  net  weight  was  113,600  pounds. 


363 


This  difference,  <as  above  set  out,  shows  a  difference  of  2-3  pe.  cent.  The  differ- 
ence .between  48  ix)iinds,  referred  to  later,  to  tbe  cubic  foot  a'nd  38-4  pounds  is  20 
per  cent. 

It  is  contended  that  in  the  course  of  negotiations  the  applicant  never  negotiated 
on  the  basis  of  weight,  but  thiat  both  the  railway  and  the  applicant  had  assumed  that 
the  settlement  was  to  be  upon  some  basis  of  weight  ascertained  by  some  formula. 
Mr.  Morse,  who  was  at  the  time  the  negotlatio-ns  were  taking  place,  district  freight 
agent  of  the  Canadian  Pacific  Railway  Company  at  London,  Ont.,  under  cross- 
examination  by  counsel  for  the  applicant,  stated  that  at  the  very  beginning  the 
weights  had  been  disputed,  and  that  he  had  negotiated  with  the  applica-nt  to  try  and 
arrive  at  some  amicable  basis  of  estimating  the  weights. 

It  was  alleged  that  it  was  evident  that  a  number  of  oars  were  not  weighed  at  all. 
In  this  connection,  reference  was  made  to  cases  where  there  was  showm  a  weight  of 
66,000  pounds  per  load— that  is  a  minimum  of  33,000  pounds  for  each  car.  The 
Canadian  Pacific  Railway  Company  -admitted  that  various  cars  moved  o-n  minimum 
weights,  but  did  not  admit  that  this  was  evidence  of  cars  moving  generally  on  other 
than  scale  weights. 

Counsel  for  the  railway  stated  affirmatively  that,  except  where  there  were  move- 
ments on  minim.um  weights,  scale  weights  applied.  In  the  case  of  long  square 
timber,  an  estimated  weight  of  3-2  pounds  per  foot,  board  measure,  applies,  this 
being  on  aceou-nt  of  the  competition  this  timber  has  to  meet  from  Southern  pine. 
But  in  the  case  of  long  round  piles,  counsel  affirmatively  stated  that  these  were 
carried  on  -actual  weight.  In  this  connection,  the  following  excerpt  from  the  record 
may  be  noted: — 

"The  Chief  Commissioner:  Are  you  contending  for  either  the  McRae 
formula  or  the  classification  formula?  Are  you  basing  your  claim  on  either 
of  those? 

"  Mr.  Flintoft  :  No,,  sir,  I  am  basi-ng  my  claim  on  scale  weights. 
"The  Chief  Commissioner:  All  right,  then,  that  settles  it  so  far  as  you 
are  concerned. 

"  Mr.  Flintoft  :  Yes.  As  a  matter  of  fact,  we  have  plenty  of  evidence 
here  that  by  applying  the  McRae  formula  it  runs  as  low  as  37  or  38  and  as 
high  as  48  or  49,  36  in  tbe  case  of  one  pile. 

"The  Chief  Commissioner:  But  that  was  a  pile  which  had  been  dried  out 
for  a  long  time.  I  think  your  statement  is  fair,  so  far  as  the  evidence  goes. 
You  are  applying  the  McRae  formula,  which  runs  around  44  to  48  pounds? 

"  Mr.  Flintoft  :  Yes." 

The  following,  bearing  on  the  railway's  position,  is  excerpted  from  questions 
addressed  to  Mr.  Considine,  manager  of  the  applicant  company,  by  Mr.  Flintoft, 
counsel  for  the  railway: — 

"  Mr.  Flintoft  :  As  I  understand  it,  these  piles  all  moved  on  scale  weights 
in  accordance  with  the  tariff? — A.  Some  of  them  came  through  on  the  minimum. 
"  Q.  So  much  per  100  pounds? — A.  Yes. 

■■  Q.  There  was  no  question  of  formula  when  these  piles  were  shipped  at 
all? — A.  Xot  if  they  were  weighed. 

"  Q.  As  a  matter  of  fact,  all  these  commodities  move  on  the  scale 
weights? — A.  Yes. 

"Mr.  Scott:  Subject  to  the  classification. 

"Mr.  Flintoft:  Subject  to  the  classification,  but  the  classification  clearly 
sets  out  that  these  estimated  weights  are  only  to  be  used  w^hen  they  cannot  get 
the  scale  weights." 

Counsel  for  the  applicant  stated,  as  already  indicated,  that  track  scaling  was  not 
satisfactory,  and  both  the  railways  and  the  applicant,  it  was  stated  by  him,  endeavoured 
to  find  a  fair  and  reasonable  weight  for  the  piles  apart  from  the  track  scaling. 


As  already  pointed  out,  correspondence  was  exchanged  at  the  end  of  1917  bearing 
on  the  weights  of  a  load  of  piles  ex  Canadian  Northern,  it  being  contended  that  a 
weight  of  38-4  pounds  per  cubic  foot  should  apply.  At  the  same  time,  the  Essex 
Terminal  Railway  Company  rejoined  that  this  weight  was  not  applicable  in  the  case 
of  piling. 

An  agreement  was  entered  into  by  Mr.  Harrity,  then  superintendent  of  the 
applicant  company,  with  the  Canadian  Pacific  Railway  Company.  It  is  set  out  in 
the  evidence  of  Mr.  Macklaier  that  a  test  was  made  in  March,  1918.  It  is  set  out  in 
the  railway's  answer  of  May  26,  1920,  that: — 

"  This  matter  has  already  been  before  the  Board  in  connection  with  the 
complaint  of  the  Oliver  Scrim  Lumber  Company,  Limited — see  Board's  file 
28902.  That  company  had  the  original  contract  for  this  piling,  and  as  the 
shipments  came  forward  they  were  track  scaled.  The  consignee  refused  to  pay 
the  charges  on  this  basis.  Tests  were  then  made  by  the  railway  company's 
scale  inspectors,  but  the  results  were  not  satisfactory  to  the  consignees,  as  they 
were  made  by  weighing  sections  of  a  pile.  After  considerable  correspondence 
with  Mr.  Harrity,  resident  engineer  of  the  complainants,  arrangements  were 
made  to  select  two  piles  of  average  size  and  weigh  them  over  the  city  scales 
at  Windsor,  and  to  use  the  average  so  obtained  as  the  basis  of  settlement.  For 
the  purpose  of  obtaining  the  cubical  contents  the  McRae  formula,  being  the 
simplest,  was  agreed  upon. 

"  This  formula  is  set  out  at  length  in  the  table  submitted  herewith  marked 
"  A  ". 

"  The  result  of  the  above  test  showed  a  weight  in  one  case  of  4'9  pounds, 
and  in  the  other  48^  pounds  per  cubic  foot.  It  was  then  agreed  to  use  a 
weight  basis  of  48  pounds  per  cubic  foot,  and  to  use  the  McRae  formula  for 
obtaining  cubical  contents  for  the  purpose  of  settling  the  charges.  This  agree- 
ment was  signed  by  the  superintendent  of  the  complainants  on  April  24,  191&, 
and  remained  in  effect  until  December,  1918,  covering  all  outstanding  differ- 
ences to  that  date.  However,  when  Mr.  E.  F.  Considine  took  charge  of  the 
complainants'  plant  he  repudiated  the  arrangement  and  insisted  on  furthc: 
tests." 

Mr.  Macklaier,  of  the  Canadian  Pacific  Railway  Company,  states  that  the  request 
for  a  test  was  made  by  Mr.  Harrity,  and  that  witness  went  up  from  Montreal,  that 
the  piles  were  selected  by  the  applicant,  and  that  the  piles  were  weighed  over  the 
Sandwich  scales. 

A  letter  from  Mr.  Harrity,  dated  May  4,  1918,  to  Mr.  Macklaier,  was  quoted  in 
evidence,  which  referred  to  a  letter  of  Mr.  Macklaier  of  April  27,  and  then  con- 
tinued : — 

advising  that  you  had  accepted  our  offer  of  adjustment  for  weights  on  long 
piles  shipped  to  us  at  Ojibway  of  48  iwunds  per  cubic  foot  based  on  the  McRae 
Blue  Book  formula. 

"  We  have  discussed  the  matter  with  your  Mr.  Marshall,  local  agent, 
Windsor,  and  we  are  preparing  a  statement  covering  all  shipments  to  date  in 
accordance  with  the  weights  agreed  to." 

Afr.  Considine,  manager  of  the  applicant  company,  stated  under  examination  by 
his  counsel,  that  he  had  repudiated  this  arrangement  as  he  thought  it  was  unfair. 

There  is  a  dispute  as  to  the  length  of  time  this  arrangerr>ent  was  in  existence.. 
It  is  contended  by  counsel  for  the  applicant,  based  on  the  statement,  in  evidence,  of 
Mr.  Considine,  that  the  agent  of  the  Canadian  Pacific  had  been  notified  in  May,  1918, 
that  the  idea  had  been  abandoned.  On  the  other  hand,  it  was  stated  by  counsel  for 
the  railway  that  the  agreement  had  been  entered  into  in  March,  1918;  that  there  was 
a  letter  of  June  2.5,  1918,  which  showed  that  the  arrangement  was  still  being  carried 
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out  (Evid.  vol.  331,  p.  41(M) ;  and  that  there  were  no  requests  from  Mr.  Considine 
for  further  tests  as  to  weights  until  December,  1918.  It  was  argued,  therefore,  that 
the  arrangement  was  operative  as  late  as  December,  1918.  Mr.  Morse  stated  in 
evidence  that  the  objection  of  ]\Ir.  Considine  came  after  November  15,  1918. 

The  McEae  Blue  Book  formula  which  the  railway  claims  is  the  proper  one  to  use' 
if  a  formula  is  to  be  used,  is  one  which  is  stated  to  be  in  general  use  in  Oregon  and 
Washington  to  determine  the  cubical  contents  of  round  timber  in  a  carload.  As 
explained  in  summary  form  in  the  written  submissions  made  by  the  applicant :  "  The 
McRae  formula  is  nothing  more  or  less  than  the  arithmetical  calculation  of  a  theo- 
retical frustrum  of  a  cylindrical  cone.  The  frustrum  of  a  cylindrical  cone  is  a  solid 
whose  ends  are  circular  and  in  parallel  planes,  and  whose  perimeters  can  be  joined 

by  straight  lines  In  plain  English  (the  formula)  would  be  expressed  as 

follows :  Area  of  large  end,  plus  area  of  small  end,  plus  four  times  area  of  midsection 
divided  by  six  and  multiplied  by  the  length  between  the  ends." 

The  classification  formula  relied  upon  by  the  applicant  is  as  set  out  on  page  137 
of  the  Classification  No.  16,  as  follows : — 


'Ground  timber. 

1st.  When  all  the  sizes  are  in  feet,  multiply  the  length  by  the  square  of  one- 
quarter  of  the  mean  girth,  and  the  product  will  give  the  volume  in  cubic  feet. 
"2nd.  When  the  length  is  in  feet  and  the  girth  is  in  inches,  multiply  as  above, 
and  divide  by  144. 

"  3rd.  When  all  the  dimensions  are  in  inches,  multiply  as  above,  and  divide  by 
1728. 


"  The  mean  girth  of  round  timber  may  be  obtained  by  taking  the  circumference 
at  both  ends  and  in  the  centre,  adding  them  together  and  dividing  by  3. 

"  The  girth  of  spars  should  be  arrived  at  by  taking  their  diameter  at  one-third 
of  their  length  fjom  the  butt  or  large  end." 

It  was  pointed  out  by  counsel  for  the  applicant  that  the  McRae  formula  con- 
templates a  cone  with  a  perfectly  straight  side,  and  the  result  is  that  taking  into 
ronsideration  the  different  types  of  piling  available  the  McRae  formula  would  not 
apply  to  more  than  one-half  the  total  shipments. 

The  applicant  states  that  in  the  case  of  shipments  of  piles  40  feet  in  length 
involving  some  41  pieces,  these  were  shown  on  the  Essex  Terminal  Railway  Company's 
bill,  dated  November  26,  1918,  as  having  a  total  weight  of  54,800  iwunds;  and  it  is 
stated  on  page  4054  of  the  evidence  that  the  Essex  Terminal  Railway  Company  stated 
that  this  was  their  weight  as  weighed  on  the  Canadian  Bridge  Company's  scales  at 
Walkerville;  and  that,  further,  the  car  had  been  weighed  in  transit  by  the  Grand 
Trunk,  and  both  weights  were  alike. 

Mr.  Considine,  of  the  applicant  company,  stated  that  using  the  McRae  formula 
he  found  an  average  weight  of  35-79  pounds  per  cubic  foot;  and  it  is  argued  from 
this  that  the  weight  of  38-4  pounds  is  not  unfair. 

At  page  4066  of  the  record,  Mr.  Considine  stated  that  in  some  cases  piles  had  been 
cut  in  two  and  weighed  by  them  on  track  scales,  and  the  weight  was  stated  to  vary 
from  35  to  48  pounds  per  cubic  foot. 

In  the  case  of  one  test  set  out  in  exhibit  7  of  the  applicant,  the  weight  is  shown 
as  47-9  pounds  per  cubic  foot. 

The  Classification  formula  is  included  in  the  section  which  has,  at  page  136  of 
the  Classification,  the  heading  "  Table  of  estimated  weights  to  be  used  only  when 
actual  weights  cannot  be  ascertained." 
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In  arguing  that  the  Classification  formula  must  apply,  counsel  for  the  applicant 
aays  that  the  McRae  formula  has  never  been  filed  with  the  Board,  and  that  it  is  not 
only  unfair  but  inadmissible. 

It  is  argued  that  the  McE,ae  formula  exaggerates  the  apparent  cubical  contents 
where  the  sides  of  the  piles  are  concave.  But  if  the  cubical  measurements  are  divided 
into  actual  weights  it  will  be  found  that  the  McRae  formula,  by  giving  a  greater 
volume,  gives  a  greater  divisor,  i.e.,  there  will  be  a  lower  unit  of  weight  per  cubic  foot; 
the  Classification  formula  having  a  lesser  volume  automatically  gives  a  greater  unit 
of  weight  per  foot.  In  the  application  of  the  Classification  formula  which  applicant 
presents,  there  is  involved  the  multiplication  of  cubical  contents  by  an  estimated 
weight. 

Reference  is  made  by  the  Canadian  Pacific  to  a  test  of  four  piles  in  January, 
1919,  at  Ojibway,  one  selected  by  a  representative  of  the  applicant,  one  by  a  repre- 
sentative of  the  Steel  Company  at  Ojibway,  and  the  other  two  by  representatives  of 
the  Canadian  Pacific.  The  pile  selected  by  the  applicant  averaged  36-^5  pounds  per 
cubic  foot  by  the  McRae  formula.  The  pile  so  selected  was  partially  dried.  The  other 
piles  had  been  cut  in  December,  and  it  was  stated  that  they  were  green  cut  and  frozen 
and  would  weigh  heavier  than  the  average.  The  other  three  piles  weighed,  respec- 
tively, 4S-1,  4S-4,  and  44-8  pounds  per  cubic  foot,  the  McPae  formula  being  used. 

Mr.  Considine  said,  as  bearing  on  the  question  of  the  dryness  or  greenness  of  the 
l-iiles  in  the  test  of  January,  1919,  that  the  majority  of  the  piles  were  shipped  in  the 
pummer  of  1918;  that  out  of  a  total  of  2,000  piles  shipped  by  the  Canadian  Pacific 
1,200  were  cut  and  shipped  in  the  summer  time.  The  apparent  inference  is  that  the 
weight  of  36-8  pounds  per  cubic  foot  is  more  characteristic. 

While  Mr.  Considine  considered  that  the  pile  chosen  by  him  was  characteristic, 
Mr.  Macklaier,  who* was  present  for  the  railway  at  the  test,  was  of  opinion  that  the 
three  piles  showing  heavier  weights  were  average  piles. 

It  was  brought  out  by  counsel  for  the  Canadian  Pacific  in  the  cross-examination 
of  Mr.  Considine  that  the  applicant's  records  .show  there  were  shipped  by  the  Cana- 
dian Pacific  during  the  months  of  December,  1917,  and  January.  February,  and  March, 
of  1918,  l',409  piles;  that  between  the  1st  of  April  and  1st  of  October,  1918,  581  were 
shipped,  while  in  October,  191&,  there  were  220.  It  thus  appears  that  the  majority  of 
shipments  by  the  Canadian  Pacific  were  in  the  winter;  and  to  Mr.  Plintoft's  query, 
"  So  that  your  argument  as  to  these  being  light  piles  being  mostly  shipned  in  summer 
would  hardly  apply  to  C.P.R.  shipments?"  the  answer  was  given,  "Not  if  this  is 
correct." 

On  the  figures  as  given  above,  it  appears  that  63-3  per  cent  of  the  shipments 
were  in  winter. 

Taking  an  arithmotical  average  of  the  weights  of  44-8,  48-1,  and  48-4,  the  result 
is  47-1  per  cubic  foot.  On  a  shipment  of  100  piles,  63-3  per  cent  of  which  would 
have  winter  weights  of  47  1  per  cubic  foot  and  36-7  per  cent  a  summer  weight  of  36-5 
per  cubic  foot,  this  would  give  an  'average  of  43-4  pounds  per  cubic  foot.  It  is  not 
sugcrcv^ted  that  this  i.s  final,  but  it  has  some  bearing  on  the  question  of  the  average 
weight. 

Corrospondenfc  was  submitted  (exihibit  11)  showing  that  in  April,  1919,  the 
railway  offered  to  accept  settlement  from  the  Canadian  Steel  Comnany  of  Ojibway 
on  the  basis  of  44  pounds  per  foot  based  on  the  McRae  formu'la.  This  is  contained 
in  a  letter,  set  out  in  evidence,  from  Mr.  ITatton,  of  the  Canadi.an  Pacific  Railway 
Company,  and  refers  to  a  previous  letter  of  the  Steel  Company,  which  is  not  before 
the  Board,  whir-h  apparently  h^>d  agreed  to  this  lyasis,  for  Mr.  Hatton's  letter  says 
intfr  alia: — 

"  In  reply  to  yours  April  11,  file  FP-W,  I  have  carefully  considered  your 
letter  and  am  issuing  instructions  to  our  western  lines  to  discontinTie  weighing 
all  future  shipments  of  piling 'consigned  to  yourselves  at  Ojibway,  it  being- 
understood  that  this  weighing  will  be  superseded  by  applied  average  of  44 
pounds  per  foot  l>ased  on  the  McRae  formula." 


367 


Copy  of  this  letter  was  at  the  same  time  sent  to  the  applicant.  Nothing  came 
of  this. 

A  further  communication  of  June  27,  1919,  from  Mr.  Hatton  to  the  applicant 
referrin.cr  to  a  previous  letter  which  had  asked  applicant  to  supply  detail  of  the  length 
and  dimensions  of  all  pilinc:  received  at  Ojibway  from  British  Columbia  points,  and 
which  it  is  stated  the  applicant  had  promised  to  supply,  continues: — 

^  "  I  have  not  yet  had  the  pleasure  of  hearingr  from  you  in  the  matter,  and 
would  appreciate  your  following  the  matter  up  with  your  head  office. 

"  I  am  to-day  writing  Mr.  Parrish  advising  him  that  notification  has  been 
sent  to  all  railroads  interested  of  our  proposal  to  settle  on  all  these  shipments 
coming  into  Ojibway  on  a  basis- of  44  pounds  per  foot,  using  the  McE-ae 
formula  to  ascertain  the  number  of  feet  per  pile.  This  settlement,  however, 
is  being  made  without  prejudice  as  it  is  our  intention  te  make  further  tests  at 
Vancouver  or  where  the  piling  is  cut,  in  order  to  ascertain  what  average  weight 
should  apply  on  future  business.  In  the  meantime,  the  44-pound  basis  will  be 
used  until  further  notice." 

As  l>^aring  on  the  diversity  of  'opinions  as  to  weights,  Mr.  Considine,  in  cross- 
examination  by  ]\rr.  Flintoft,  stated  that  he  had  expressed  the  opinion  to  Mr.  Mack- 
laier  that  the  basis  of  settlement,  should  be  somewhere  between  42  and  44  pounds,  and 
that  he  had  expressed  a  willingness  to  settle  on  the  basis  of  43  pounds.  This  is  on 
the  basis  of  the  McRae  formula.    See  page  4081  of  the  evidence. 

In  the  course  of  the  hearing,  reference  was  made  by  counsel  for  the  railway  com- 
pany to  certain  weig^hing  tests  w^hich  had  been  carried  out  in  British  Columbia. 
These,  it  is  stated,  were  individual  tests  carried  out  by  the  company's  Car  Service 
Department  at  Vancouver,  who  had  been  conferring  with'  the  liquidator  of  the  Oliver 
Scrim  Lumber  Company.  Apparently  that  company  had  the  original  contract  for  the 
piling. 

Before  developing  what  is  set  out  as  the  result  of  this  test,  it  may  be  set  out  that 
counsel  for  the  applicant  raised  objection  to  the  admission  of  this  evidence,  on  the 
ground  that  the  shippers  involved  in  the  present  application  were  not  represented  when 
tJhe  test  was  being  made  in  British  Columbia  and  did  not  know  how  the  weighing 
was  done.  However,  while  Mr.  Scott  raised  the  point,  he  stated  at  page  4094  of  the 
evidence  that  he  w*as  not  going  to  press  the  matter  any  further. 

The  statement  as  filed  covers  the  test  weiglits  and  car  measurements  of  42  green 
fir  piles  consigned  to  Ojibway  on  cars  CP.  310,114  and  311,163,  weighed  singly  at 
Vancouver  on  February  6  and  7,  1919.  This  shows  an  average  weight  of  47  pounds 
per  'Cubic  foot  according  to  the  McRae  formula,  and  an  average  of  63  pounds  per  cubic 
foot  according  to  the  Classification  formula  for  round  timber.  There  are  also  set  out 
test  weights  and  car  measurements  of  40  green  fir  piles  consigned  to  Ojibway  on  cars 
CP.  310,806  and  333,733,  weighed  singly  at  Vancouver  on  February  8  and  10,  1919, 
showing  an  average  weight  per  cubic  foot,  according  to  the  McRae  formula,  of  45 
pounds,  and  an  average  weight  of  60  pounds  per  eubic  foot  according  to  the  Classifi- 
cation formula.  The  tare  and  dunnage  of  the  cars  is  given;  the  total  weight  of  tbe 
cars  and  piles;  and  also  the  cars  weighed  coupled  one  at  a  time.  It  is  stated  the  cars 
in  question  were  also  w^eighed  again  on  the  track  scales  of  the  Robin  Hood  Mills 
Company  at  Cailgary  on  a  double  scale. 

Cars  CP.  310,114  and  311,163  weighed,  coupled  one  at  a  time,  had  a  total  weight 
of  198,800.  The  other  two  cars,  scaled  one  at  a  time,  had  a  total  weight  of  193,840; 
or  a  total  weight  for  the  four  cars  of  392,640.  The  first  two  cars  weighed  over  the 
track  scal(?3  of  the  Robin  Hood  Mills  Company  at  Calgary,  on  a  double  scale,  had  a 
weight  of  199,360,  while  the  latter  two  cars  had  a  weight  of  193,480;  or  a  total  of 
392,840  as  compared  with  393,640  (m  the  Vancouver  tests. 

Exhitit  8,  consisting  of  a  letter  of  March  3,  1919,  from  Mr.  A.  Hatton,  of  the 
Canadian  Pacific  Railway  Company,  to  Mr.  Considine,  was  filed  by  counsel  for  the 
applicant.    In  this  it  is  stated  that  while  the  Canadian  Pacific  Railway  Company 
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thought  45  pounds  was  nearer  the  correct  average,  they  were  willing  to  acquiesce  to 
a  44-pound  basis  being  used.  Reference  is  m.ade  in  the  letter  to  the  discussion  at 
the  time  the  weight  tests  were  made  in  January,  1919,  it  being  set  out  that  "  at  the 
meeting  in  question  we  offered  ^in  average  weight  per  foot  based  on  the  McEae 
formula  of  45  pounds,  while  you  insisted  on  4'2  pounds."  The  letter  sets  out, 
further,  that  in  the  case  of  the  douWe-car  shipment  in  the  West,  already  referred  to, 
containing  42  piles,  the  entire  contents  were  unloaded  and  each  individual  pile  was 
measured  and  after  each  pile  w^as  weighed  singly,  and  it  was  stated  that  under  the 
McRae  formula  the  average  per  foot  had  been  carefully  checked  and  the  total 
general  average  showed  a  weight  of  46  pou-nds,  which,  it  is  said,  substantiated  the 
stand  of  the  company  as  already  taken  as  to  the  45-pound  basis  being  proper. 

The  uncertainty  as  to  the  period  during  which  the  arrangements  m^ade  by  Mr, 
Harrity  continued  has  ^already  heen  referred  to.  The  following  extract  from  state- 
ment by  counsel  for  the  railway  show^s  a  willingness  to  adjust  on  the  basis  of  48 
pounds  per  cubic  foot  during  the  period  covered  by  the  agreement: — 

"  I  submit  that  the  indications  in  the  correspondence  are  all  that  Mr. 
Considine  did  not  challenge  this  settlement  until  at  least  December,  1918,  and 
that  duri-ng  that  period  at  any  rate  the  matter  was  closed. 

"  However,  I  want  to  say  this,  that  this  arrangement  we  m^ade  and  which 
we  are  still  willing  to  abide  by,  although  we  say  that  it  was  below  actual 
w^eights  at  that,  it  w-as  entered  into  without  prejudice  on  the  part  of  either 
party,  in  an  endeavour  to  get  an  easy  method  of  settlement  of  these  outstanding 
charges.  AYe  are  still  willing  to  abide  by  it  for  the  period  during  which  it  was 
in  effect.  But  I  say  that  we  are  entitled  to  the  track  scale  weights  o'li  our 
shipments,  if  the  Board  comes  to  the  conclusion  that  this  alleged  agreement 
was  not  binding  after  the  time  Mr.  Considine  speaks  of." 

The  Canadian  National,  which  was  the  Canadian  Northern  at  the  time  of  the 
shipments  concer-ned,  states  that  when  the  arrangement  on  the  basis  of  48  pounds 
per  cubic  foot  was  arrived  at  this  was  notified  to  the  Essex  Terminal  R.ailway  Com- 
pany by  Mr.  Harrity,  and  that  this  was  then  communicated  to  the  Canadian  Northern. 
Thereafter  instructions  were  given  in  May,  1918,  to  discontinue  weighing  traffic  at 
Port  ]\ran-n,  and  the  traffic  in  question  was  billed  forward  on  the  basis  of  48  pounds 
to  the  cubic  foot.  The  railway  says  in  a  communication  on  file,  dated  August  11, 
1920:— 

"  We  have  ahvays  taken  the  position  that  it  was  feasible  to  weigh  the 
ears,  but  unfortunately  we  discontinued  this  practice  on  account  of  the  letter 
received  from  the  complainants.  ..." 

It  is  contended  on  the  other  hand  by  cou-nsel  for  the  applicant  that  the  Canadian 
National  and  Essex  Terminal  Railway  Companies  did  not  regard  the  weight  of  48 
pounds  per  cubic  foot  as  binding,  certain  bills  being  relied  upon  showing,  in  some 
instances,  at  a  later  date  a  weight  of  44  pou-nds  on  the  billing. 

Leaving  aside  the  computations  under  the  MoRae  formula,  it  may  be  noted  that 
the  detail  of  the  Vancouver  tests  shows  the  number  of  piles  in  each  load.  Recog- 
nizing differences  in  size,  etc.,  it  may  be  admitted  that  average  weight  per  pile  is  a 
somewhat  rough  and  ready  check.  At  the  same  time  it  affords  a  check.  For  the 
shipment  of  40  piles,  the  average  weight  per  pile  was  3,180  pounds,  while  in  the  case 
of  the  load  of  42  piles  the  average  weight  per  pile  was  3,173.  Referring  to  the  ship- 
ment cocicerning  which  correspondence  with  the  Essex  Terminal  Railway  Company 
took  place,  the  weight  which  applicant  contended  should  have  applied  was  93,682 
pounds.  This  for  31  piles  gives  an  average  weight  of  3,022  pounds  per  pile.  On^ 
the  corrected  scale  weight  of  113,600  pounds,  this  would  give  an  average  weight  of 
3,664  pounds  per  pile. 
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As  a  matter  of  eomputation,  it  may  be  pointed  out  that  the  weight  of  3,022 
pounds  per  pile  is  95-2  per  cent  of  the  weig"ht  of  3,173.  Taking  this  as  a  measure, 
95-2  per  cent  of  an  average  weight  of  48  pou-nds  per  cubic  foot  would  be  reduced  to 
4-5 -6  pounds  per  cubic  foot. 

Aside  from  the  matter  of  principle,  the  constant  reference  to  tests  of  weights 
and  to  negotiations  as  to  average  weights  showed  a  willingness  to  deal  with  the  matter 
on  the  basiis  of  averages.  For  example,  while  the  applicant  contended  that  38-4  on 
the  classification  formula  should  apply,  their  counsel  rn  the  course  of  the  hearing 
stated  that  they  were  willing  to  accept  44  pounds  per  cubic  foot,  or  the  Classification 
formula. 

The  Vancouver  test  of  the  Canadian  Pacific  shows  that  74  per  cent  of  the  piles 
involved  weighed  in  excess  of  38-4  pounds  per  cubic  foot.  Piles  weighing  45  pounds 
per-cubic  foot  and  over  amounted  to  57  per  cent,  while  piles  of  48  pounds  and  over 
amounted  to  37  per  cent. 

The  different  figures  introduced  by  the  railway  may  be  referred  to  not  as  estab- 
lishing any  concluded  agreement,  but  as  showing  a  willingness  to  deal  with  the 
matter  on  an  average  basis. 

Reference  has  been  made  to  the  case  of  the  Oliver  Scrim  Lumber  Company  which 
was  before  the  Board  at  an  earlier  date,  viz.,  September  13,  1918.,  According  to  the 
application  as  filed,  this  company  had  entered  into  a  contract  for  the  supply  of  piles 
to  the  Great  Lakes  Dredging  Company  at  Ojibway.  It  was  alleged  that  when  the 
applicants  began  to  ship  they  did  so  on  the  basis  of  an  estimated  weight  of  3-2  pounds 
per  foot,  board  measure,  but  that  subsequently  the  railway  insisted  upon  payment  on 
the  basis  of  the  actual  weight.  When  the  matter  was  taken  up  with  the  railway,  it 
stated  that  piles  and  poles  are  carried  upon  actual  scale  weight.  The  railway  stated, 
however,  that  it  v/as  willing  to  adjust  weights  on  the  basis  of  the  McRae  Blue  Book 
formula. 

At  the  time  the  shipments  in  the  Oliver  Scrim  Lumber  Company's  case  moved, 
the  following  tariff  provisions  were  in  effect : — 

Canadian  Pacific  Tariff  No.  W^380,  C.E.C.  Xo.  W-2061,  effective  August 
5,  1915,  shows  the  following: — 

"  LONG   SAWX  TIMBER. 

Long  sawn  timber,  requiring  two  or  more  cars  for  transportation,  will 
be  carried  at  an  estimated  weight  of  3-2  pounds  per  foot,  subject  to  a  minimum 
of  33,000  pounds  for  each  car  used.  Waybills  for  such  loads  should  give  refer- 
ence to  this  tariff  as  authority  for  the  billed  weight,  and  cars  should  not  be 
weighed  at  track  scale  stations  in  transit." 

The  Tariff  also  provides  that : — 

On  lumber,  timbers,  poles  and  piling  which,  on  account  of  length,  require 
two  or  more  cars,  the  minimum  shall  be  33,000  pounds  for  each  car  used." 

In  dealing  with  the  matter,  the  Board's  Chief  Trafiic  Officer,  under  date  of 
October  31,  1918,  reported  that  the  first  quoted  tariff  provision  above  was  applicable 
to  long  sawn  timber  only.  A  copy  of  the  report  went  to  the  then  applicants  as  the 
ruling  of  the  Board. 

Subsequently,  under  date  of  November  26,  1918,  the  following  letter  went  to  the 
solicitors  of  the  Oliver  vScrim  Lumber  Company: — 

"  Under  instructions  from  the  Board,  I  beg  to  enclose  herewith  a  copy  of 
a  letter  dated  the  22nd  instant,  from  Mr.  E.  P.  Flintoft,  Assistant  Oeneral 
Solicitor,  Canadian  Pacific  Railway  Company,  and  I  am  directed  to  state  that 
with  reference  to  this  and  to  the  proposal  therein  contained,  the  Chief  Traffic 
Officer  of  the  Board  reports  as  follows : — 
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'  Unless  complainant  can  make  affirmation  of  the  measurements  of 
these  piles,  together  with  the  description  of  the  wood,  and,  approximately, 
the  dates  of  felling,  I  think  the  Canadian  Pacific's  proposal  that  the  issue 
be  settled  on  the  basis  of  the  McCrea  formula,  which  ^iir.  Flintoft  says  is 
generally  accepted  in  the  territory  in  which  these  shipments  originated,  is 
reasonable/ 

"  I  am  further  directed  to  say  that  the  Board  agrees  with  the  memorandum 
of  the  Chief  Traffic  Officer  and  feels  that  the  suggestion  made  by  the  company 
for  the  adjustment  of  the  dispute  is  a  reasonable  one  and  will  doubtless  be 
adopted  by  the  complainants  and  that  the  matter  had  better  be  taken  up  direct 
with  the  railway  company  with  a  view  to  adjustment  on  the  basis  mentioned." 

As  has  been  pointed  out  above,  the  Canadian  Pacific  contends  that  subject  to 
such  shipments  as  have,  moved  on  minimum  weights,  scale  weights  have  applied  and 
expense  bills  have  been  issued  accordingly.  As  was  pointed  out  by  the  Chief  Com- 
missioner at  the  hearing :  "  If  the  only  question  is  what  do  these  piles  weigh,  and 
you  have  weighed  them,  it  is  up  to  Mr.  Scott,  I  think,  to  attack  your  weights." 

The  evidence  adduced  has  not  established  the  impossibility  of  applying  scale 
weights  on  the  traffic  in  question,  nor  has  it  successfully  controverted  the  position  of 
the  railway  that  the  shipments  were  billed  on  scale  weights. 

I  am  of  the  opinion  that  a  case  has  not  been  made  out  justifying  the  ruling  as 
asked  for.  The  argument  by  inference  as  to  the  average  weight  of  38 -4  pounds  per 
cubic  foot  built  up  on  a  weight  of  3-2  pounds  per  foot,  board  measure,  has  not  been 
justified.  It  may  be  pointed  out  that  even  if  it  were  held  that  the  Classification  for- 
mula should  apply,  the  result  of  the  application  of  the  Classification  formula  as  a 
divisor  of  actual  weights  would  he  to  give  a  greater  actual  weight  per  Cubic  foot. 

October  27,  1920. 

The  Chief  Commissioner  and  Commissioner  Rutherford  concurred. 


Application  of  tJin  Municipal  Corporation  of  the  City  of  Windsor,  Out.,  for  an  order 
setting  aside  Order  of  the  Board  No.  30028,  dated  August  21,  1920,  authorizing 
the  Canadian  Pacific  Railway  Company  to  construct  its  trachs  to  proposed 
freight  yard  at  grade  across  unopened  portion  of  Caron  avenue,  in  the  city  of 
Windsor,  Out.,  and  for  a  rehearing  of  the  application  of  the  Canadian  Pacific 
Bailway  Company  referred  to  in  said  order. 

File  30434 

JUDGMENT. 

Commissioner  Goodeve: 

Order  30028,  dated  August  21,  1920,  was  m»ade  upon  an  application  of  the  Canadian 
Pacific  Railway  Company  under  section  256  for  authority  to  construct  its  tracks  to 
proposed  freight  yard  at  grade  across  the  unopened  portion  of  Caron  avenue  in  the 
city  of  Windsor,  Ont.  This  application  was  received  August  11,  1920,  together  with 
copy  of  letter  from  Mr.  O.  E.  Fleming  pointing  out  that  same  had  been  served  on  the 
city  of  Windsor  previous  to  July  20,  1920.  The  recital  portion  of  said  order  is  as 
follows: — 

"  Upon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of 
the  Board,  no  objection  having  been  offered  by  the  city  of  Windsor,  although 
duly  served  with  notice  of  the  application — " 

Application  for  the  setting  aside  of  this  Order  was  received  September  9,  1920, 
and  after  some  correspondence  on  the  subject  it  was  decided  to  set  the  matter  down 
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for  bearins?  at  Windsor  on  Friday,  October  1,  1920,  when  Mr.  A.  MacMurchy,  K.C., 
appeared  for  the  Camidian  Paoific  Eailway  Company;  Mr.  F.  ^^aneekivell  for  the 
shippers;  Mr.  F.  D.  Davis  for  the  city  of  Windsor,  and  Mr.  G.  A.  Urquhart  for  the 
property  owners. 

A  number  of  witnesses  were  called  by  Mr.  Davis  on  behalf  of  the  city  of  Windsor, 
among  them  being  his  worship  the  mayor;  al&o  by  Mr.  Urquhart  on  behalf  of  the 
property  owners  affected. 

The  mayor  presented  a  petition  signed  by  the  residents  of  Caron  avenue  and 
Janette  avenue  and  district  in  support  of  the  city's  application.  The  grounds  set  forth 
in  the  petition,  as  well  as  by  the  witnesses  for  the  applicants  were:  (1)  the  damage 
that  would  result  to  property  in  the  immediate  vicinity  due  to  the  increased  amount 
of  switching,  noise  and  smoke,  some  of  the  witnesses  placing  the  depreciation  at  as 
much  as  25  per  cent;  (2)  the  danger  that  would  result  from  the  increased  traffic  of 
heavy  trucks  on  certain  streets,  having  special  reference  to  Victoria  street,  and  the  fact 
that  a  large  public  school  w^as  situated  between  Ontario  street  and  Elliott  street,  facing 
on  Dougal  avenue,  claiming  that  it  would  be  a  menace  to  the  children  attending  this 
school.  The  mayor  also  took  the  position  that  the  location  of  the  yard  at  this  point 
would  be  an  added  obstruction  in  having  the  streets  opened  east  and  west,  which  he 
said  was  necessary  for  the  proper  development  of  the  city. 

The  city  of  Windsor  is  growing  very  rapidly,  and  a  diagram  was  placed  on  file 
setting  forth  in  graphic  form  this  increase.  From  a  population  of  15,000  in  the  year 
1909  it  had  increased  to  a  population  of  some  32,000  in  1919,  something  over  100  per 
cent,  and  it  is  estimated  that  in  the  current  year  the  population  will  be  between  38,000 
and  39.000  people. 

The  necessity  for  increased  .accommodation  and  terminal  facilities  was  not 
disputed,  on  the  contrary  all  the  witnesses  urged  its  absolute  necessity,  and  in  this 
connection  a  petition  was  pres/ented  by  Mr.  Nancekivell  from  the  Border  Cities 
Chamber  of  Commerce  largely  signed  by  the  merchants  and  shippers,  urging  that  the 
Canadian  Pacific  Railway  Company  be  allowed  to  proceed  with  the  work,  and  pointing 
out  th^  urgent  necessity  for  increased  terminal  facilities  and  the  absence  of  any 
preferable  alternative.  In  their  petition  they  stated  that  due  to  lack  of  facilities  it 
was  not  unusual  for  C.  L.  and  L.  C.  L.  freight  to  be  held  for  over  a  w^eek  before 
delivery  can  be  effected. 

Mr.  Neal,  General  Superintendent  of  the  Canadian  Pacific  Railway,  in  evidence 
stated  that  owing  to  lack  of  facilities  the  number  of  cars  that  could  not  be  placed  on 
the  tracks  in  the  month  of  June  averaged  forty-eight  per  day;  in  July,  seventy  per 
day,  which  was  the  height  of  the  congestion;  and  in  August,  thirty-seven  per  day. 
The  congestion  became  so  great  that  they  were  forced  to  put  on  an  embargo,  and  in 
answer  to  a  question  by  the  Assistant  Chief  Commissioner  stated  that  for  five  months 
of  the  year  their  placing  space  wa.s  only  one-third  of  their  requirements.  ^ 

From  the  year  1913  to  the  year  1919  their  business  had  increased  65  per  cent, 
or  from  $704,000  in  1913  to  $1,158,000  dn  1919.  It  was  further  stated  that  the  increase 
in  business  for  1920,  according  to  revenue,  was  125  per  cent  over  that  for  1919. 

The  present  team  track  capacity  is  thirty-five  cars,  C.  L.  movement,  but  this  does 
not  mean  that  the  company  can  deliver  thirty-five  cars  in  a  day;  owing  to,  what  Mr. 
MacMurchy  described  as  a  "  patchwork  arrangement,"  they  have  to  place  their  cars 
wherever  they  can  find  a  vacant  spot,  which  means  largely  increased  switching. 

The  present  freight  shed  located  on  the  water  front  has  a  capacity  of  three  cars, 
which  may  be  placed  at  one  time,  whereas  the  proposed  yard  wdll  have  a  shed  40  feet 
by  400  feet  with  space  for  extension,  and  a  capacity  of  forty  L.  C.  L.  cars,  and  will 
also  give  space  for  from  one  hundred  and  fifty  to  one  hundred  and  seventy-five  cars; 
that  is  carload  movements.  This  will  fully  take  care  of  the  present  situation  and  for 
some  time  to  come,  and  will  leave  the  company  an  estimated  margin  of  around  fifty 
cars. 
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The  suggestion  of  those  supporting  the  city's  application  for  the  recission  of 
tlie  Board's  order  is  that  the  company  place  the  proposed  yard  in  some  other  location, 
and  three  sites  were  suggested  as  being  available  for  this  purpose.  One  was  that  they 
use  the  unoccupied  portion  of  their  present  yard  west  of  Caron  avenue.  The  railway 
company's  reply  to  this  is  two-fold:  (1)  that  this  land  will  all  be  required  for  further 
extension  of  through-track  facilities,  and  (2)  that  it  would  be  dangerous  and  imprac- 
ticable to  ])lace  L.C.L.  team  tracks  and  freight  shed  facilities,  as  well  as  C.  L.  tracks 
in  the  midst  of  a  busy  yard  of  this  nature.  The  second  site  suggested  was  that  the 
company  make  use  of  vacant  land  now  owned  by  it  south  of  Sandwich  street  and  west 
of  Caron  avenue.  It  was  ]x>inted  out  by  the  railway  company  that  the  question  of 
putting  the  yards  at  this  point  was  gone  (into  some  time  ago,  and  it  was  found  that  it 
was  not  suitable  and  would  not  be  sufficient  for  the  purpose.  In  addition  to  this  it 
was  objected  to  by  the  residents  of  Windsor  who  desired  to  eliminate  railway  facilities 
from  the  water  front  altogether.  See  Board's  Judgments,  Vol.  3,  pp.  175-176  in  re 
Ai  plication  of  the  C.P.R.  Co.,  to  construct  spurs  from  a  point  on  its  right-of-way  on 
the  soutJierli/  side  of  London  street  between  Caron  avenue  and  Salter  street,  in  a 
northerly  direction  to  the  southerly  boundary  of  Sandiuich  street,  in  the  city  of 
Windsor,  Ontario.  File  No.  19102.Jf.  This  site  contains  two  and  one-half  acres,  and 
is  •from  15  to  20  feet  -above  the  present  level  of  the  track.  The  third  site  being  in  the 
vicinity  of  Tecumseh  road,  and  while  it  would  be  possible  to  make  use  of  this  location, 
the  business  interesits  were  all  opposed  to  it  owing  to  the  distance  from  the  business 
centre  of  the  city. 

Mr.  J.  A.  Allwortli,  w-ho  appeared  for  the  Windsor  Truck  &  Cartage  Company, 
stated  that  he  handled  75  per  cent  of  the  L.C.L.  freight  that  came  through,  and  after 
giving  it  as  his  opinion  that  the  first  two  sites,  above  referred  to,  were  impracticable 
and  would  not  provide  the  necessary  facilities,  he  said  that  the  location  on  the 
Tecumseh  road  would  mean,  as  far  as  he  was  concerned,  double  cartage  on  all  deliveries, 
both  incoming  and  outgoing.  This  would  mean  a  considerable  additional  burden  to 
merchants  and  shippers,  which  would  eventually  have  to  be  passed  on  to  the  consumer. 

The  site  as  applied  for  by  the  Canadian  Pacific  Railway  Company,  and  approved 
by  Board's  Order  No.  30028,  is  situated  between  Caron  avenue  and  Janette  avenuie, 
extending  a  short  distance  south  of  Pine  street  and  occupying  all  the  vacant  land  up 
to  Elliott  street.  There  are  some  four  houses  facing  on  Janette  avenue  and  running 
back  to  the  lane,  and  four  lots  facing  on  Elliott  street  on  which  are  three  houses  which 
are  not  included  in  the  company's  property.  The  property  contains  approximately 
eleven  acres,  all  of  which  is  taken  up  by  the  proposed  plans  of  the  company. 

On  the  map  of  the  city  filed  at  the  hearing,  and  in  evidence  it  was  shown  that  the 
intersection  of  London  street  and  Ouellette  avenue  (one  block  from  the  post  office) 
is  the  recognized  business  centre  of  the  city  of  Windsor.  The  proposed  site  is  between 
the  one-half  and  three-quarter  mile  circle  of  the  above  designated  centre  of  the  city, 
and  is  immediately  east  of  the  present  yards  of  the  company.  Undoubtedly,  it  is  the 
most  suitable  available  site  from  the  standpoint  of  the  railway  company  and  that  of 
the  shipping  and  business  iuterests  generally. 

Now,  then,  dealing  with  the  question  of  damage  that  might  result  to  property  in 
the  immediate  vicinity  due  to  the  increased  switching,  noise  and  smoke :  The  evidence 
of  practical  operating  men  was  to  the  effect  that  the  amount  of  switching  would  be 
materially  lessened  due  to  the  increased  accommodation;  that  all  the  assembling  of 
cars  would  be  done  in  the  present  yards  of  the  company  and  that  cars  having  been 
assembled  would  be  backed  into  their  sevei-al  tracks,  so  that  the  engine  would  at  no 
time  be  taken  immediately  up  to  the  rear  of  the  houses  situated  on  Elliott  street,  as 
described;  that  there  would  pi-obably  be  not  more  than  two  switching  movements  per 
day  across  Caron  avenue,  namely,  in  the  morning  before  seven  o'clock,  the  placing  of 
loaded  cais,  and  in  the  evening  the  taking  out  of  the  empties,  or  the  outgoing  loaded 
cars;  that  it  was  always  the  practice  of  the  railways  to  do  the  switching  in  the  morning 
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before  the  usual  work  of  the  day  comnienced,  and  in  the  evening  after  the  work  was 
over,  so  as  not  to  interfere  with  tlie  making  up  and  assembling  of  trains  in  the  general 
yard,  or  the  loading  and  unloading  of  freight  by  the  consignees  or  shippers. 

With  regard  to  the  danger  resulting  from  the  increase  in  heavy  traffic  upon  the 
street,  undoubtedly,  wherever  yards  were  located  there  would  be  the  same  amount  of 
traffic,  the  only  question  being  as  to  the  particular  streets  which  would  be  involved, 
and  upon  this  point  the  evidence  was  not  conclusive,  as  the  opinion  of  the  witnesses 
varied  as  to  the  streets  that  would  be  used.  As  to  the  danger  for  school  children,  as 
schools  are  situated  in  various  parts  of  the  city,  where  children  must  cross  the  street 
subject  to  similar  traffic,  I  do  not  think  much  weight  can  be  given  to  the  argument  in 
that  particular. 

With  reference  to  the  jwint  raised  by  his  worship  the  mayor  in  regard  to  the 
necessity  for  opening  streets  east  and  west.  There  are  no  streets  opened  east  and 
west  across  the  city  at  the  location  to  be  occupied  by  the 'proposed  yard,  and  situated 
as  it  is  immediately  east  of  the  present  yard.  1  do  not  think  it  probable  that  any  street 
would  be  opened  at  this  point  owing  to  the  cost  that  would  be  involved  to  secure 
separation  of  grades.  That  portion  of  Caron  avenue  where  the  crossing  is  asked  for 
is  unopened  at  the  present  time. 

I  do  not  think  a  case  sufficiently  strong  has  been  made  out  as  would  justify  the 
setting  aside  of  the  Board's  order,  and  in  view  of  the  urgent  necessity  for  these 
additional  facilities,  I  am  of  the  opinion  that  the  application  for  the  setting  aside  of 
Order  No.  30028,  dated  August  21,  1920,  should  not  be  granted,  and  that  the  Canadian 
Pacific  Eailway  Company  should  be  allowed  to  proceed  with  the  work  under  said  order. 

Ottawa,  October  28,  1920. 


McLean,  Assistant  Chief  Commissioner: 

I  agree  in  the  disposition  recommended  by  Mr.  Commissioner  Goodeve.  As  is 
clearly  pointed  out  by  him,  the  necessity  for  additional  facilities  is  not  contested. 

At  the  hearing,  counsel  for  the  railway  undertook  to  file  a  statement  showing  the 
approximate  development  of  the  business  for  the  past  five  years.  A  statement  has 
been  filed  covering  the  tonnage  and  earnings  from  October  1,  1916,  to  October  1,  1920. 
It  is  pointed  out  that  during  the  years  1916  and  1917  the  business  forwarded  from 
Windsor  included  all  freight  received  from  connections  and  forwarded  business  billed 
for  the  Great  Lakes  Transportation  Company,  and  it  is  set  out  that  for  these  two 
years  the  earnings  were  so  compiled  as  to  render  it  impossible  to  segregate  them  in  a 
short  time.  It  may  be  noted,  subject  to  this  explanation,  that  the  figures  for  1916 
and  1917  are  as  follows: — 

Tons  Tons 
received.        Earnings.        forwarded.  Earnings. 

1916   76,517  $243,210  146,006  $559,785 

1917   75,918  277,087  201,417  825,488 


For  the  years  1918,  1919  and'  1920,  which  follow,  the  details  set  out  relate  to 
purely  local  business  at  Windsor.    The  detail  is  as  follows : — 

Tons  Tons  Total  Total 

received.  Earnings,  forwarded.    Earnings.  tons.  Earnings. 

1918                               116,925  $447,200  98,245     $    649,256  215,205  $1,095,043 

1919                               167,829  586, 338  88,918         623,335  256,747  1,259,663 

1920                               207,357  928,317  153,846      1,571,663  363,933  2,500,384 


Taking  the  year  1918  as  the  basis,  the  following  computations  are  available  in 
r^ard  to  local  business: — 

Total  Total 

tonnage.  revenue. 

1919  increase  over  ISls                                19  per  cent  14  per  cent. 

1920  increase  over  1918                                69  per  cent  137  per  cent. 

11366—2 
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From  the  statement  as  filed,  tiie  following  monthly  averages  have  been  worked 
out,  which  are  of  interest  as  showing  the  development  of  business  :— 


1919 
1920, 


November  2,  1920. 


Average 
tons 
received 
per  month. 
13,985 
23,039 


Average 
earnings 
per  month 
from  same. 
$  48,860 
103. 191 


Average 

tons 
forwarded 
per  month. 
7,409 
17,014 


Average 
earnings 
per  month 
from  same. 
$'51,943 
174,6^9 


ORDER  No.  30289. 

In  the  matter  of  the  application  of  the  corporation  of  the  city  of  Windsor,  Ont.,  for 
an  order  rescinding  the  order  of  the  Board  No.  30028,  dated  August  21,  1920, 
authorizing  the  Canadian  Pacific  Railway  Company  to  construct  its  tracks  to 
the  proposed  freight  yard,  at  grade,  across  the  unopened  portion  of  Caron 
avenue,  in  the  city  of  ^yindsor,  township  of  Sandwich  East,  county  of  Essex, 
and  province  of  Ontario. 

File  No.  30434. 

Tuesday,  the  2nd  day  of  November,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDEVE,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Windsor,  October  1, 
1920,  in  the  presence  of  counsel  for  the  city,  the  Canadian  Pacific  Railway  Company, 
certain  landowners  and  sliippers  affected,  and  the  \Yindsor  Truck  and  Cartage  Com- 
pany, and  what  was  alleged;  and  upon  the  report  and  recommendation  of  the 
Assistant  Chief  Engineer  of  the  Board, — 

The  Board  orders:  That  the  application  be,  and  it  is  hereby,  refused. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


Application  of  the  Grand  Trunk  Baihmy  Company  for  an  order  removing  the  speed 
limitation  at  the  crossing  of  Kingston  Road  near  West  Hill,  Ont.,  and  that  the 
Toronto  and  York,  Radial  Railway  Company  he  directed  to  pay  at  least  80  per 
cent  of  the  cost  of  the  work  after  deducting  the  25  per  cent  of  the  installation 
of  the  wig-wags  to  he  paid  out  of  the  Railway  Grade  Crossing  Fund. 

File  9437.120-2. 

JU  DGMENT. 

Com  m issiONER  Goodeve  : 

On  May  7,  1920,  an  application  was  received  from  the  Department  of  Public 
Highways  for  the  province  of  Ontario  for  an  order  directing  that  a  wig-wag  signal 
be  placed  at  a  point  where  the  Crrand  Trunk  railway  crosses  the  Kingston  road  at 
West  Hill,  Ont. 

On  considering  this  application  the  Board  decided  that  Commissioners  Boyce  and 
Goodeve  should  visit  the  locus  in  quo  and  make  a  report  to  the  Board  as  to  the 
protection  which  they  considered  v/ould  be  most  effective  and  practical  for  the 
protection  of  this  crossing.  Accordingly,  the  Cominissioners  made  an  inspection  on 
the  morning  of  April  12  last,  submitting  a  report  to  the  Board  on  May  10,  recom- 
mending certain  work  which  they  considered  necessary  for  the  protection  of  this 
crossing,  and  that  an  order  issue  to  the  Grand  Trunk  Railway  Company  for  the 
carrying  out  of  these  recommendations;  the  question  of  the  division  of  cost  of  said 
work  to  be  reserved.  ^ 
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In  accordance  with  the  report,  Order  Xo.  29710,  of  June  2,  1920,  was  issued. 
Tlie  work  having  been  completed  under  said  order,  the  Grand  Trunk  Railway  Company 
now  make  application  to  the  Board  for  relief  from  speed  limitation,  and  request  that 
after  a  contribution  of  25  per  cent  from  the  Railway  Grade  Crossing  Fund  towards 
the  cost  of  installation  of  the  wig-wag  signal  that  ^0  per  cent  of  the  balance  of  the 
cost  be  paid  by  the  Toronto  &  York  Radial  Railway  Company. 

In  reply  to  Board's  letter  of  October  5,  Mr.  Chisholm  states  that  a  .copy  of 
his  letter  of  October  5  to  the  Board,  making  the  above  request,  was  sent  to  the  Toronto 
&  York  Radial  Railway  Comi>any,  receipt  of  which  was  acknowledged  by  Mr.  H.  J. 
Wright,  solicitor  for  the  Toronto  &  York  Radial  Railway  Company. 

In  Mr.  Chishohn's  letter  to  the  Toronto  &■  York  Radial  Railway  Company  he 
requested  it  to  file  its  reply  with  this  Board,  reply  having  been  received  from 

the  Toronto  &  York  Radial  Railway  Company,  although  a  reasonable  time  has  elapsed, 
I  am  of  the  opinion  that  order  should  now  issue  relieving  the  Grand  Trunk  Railway 
Company  from  speed  limitation;  and  that  the  cost  of  installing  the  wig- wag  signal 
under  Board's  Order  Xo.  29710  should  be  divided:  after  a  contribution  of  25  per  cent 
from  the  Railway  Grade  Crossing  Fund,  two-thirds  of  the  balance  to  be  borne  and 
paid  by  the  Toronto  &  York  Radial  Railway  Company,  and  one-third  by  the  Grand 
Trunk  Railway  Company  of  Canada  ;■  the  cost  of  maintenance  to  be  divided  in  the 
same  proportion. 

My  reasons  for  dividing  the  cost  in  this  proportion  are  that  upon  the  original 
application  of  the  Toronto  &  York  Radial  Railway  Company  for  leave  to  cross  the 
Grand  Trunk  at  this  point,  clause  4  of  Board's  Order  1277,  issued  July  16,  1906,  sets 
out  as  one  of  the  condition?  for  gi'anting  the  application  that  the  Grand  Trunk  Railway 
Company  install  an  electric  bell,  and  that  the  cost  of  the  installation  and  maintenance 
■^liereof  should  be  borne  in  the  proportion  of — two-thirds-  by  the  applicant  company, 
and  one-third  by  the  Grand  Trunk  Railway  Company  of  Canada.  It  has  now  become 
necessary,  in  the  public  interest,  that  further  protection  should  be  provided  at  this 
crossing.  There  is  nothing  on  file  nor  in  the  several  hearings  that  have  taken  place 
-ince  that  time  to  show  that  the  division  of  costs,  as  set  out  in  said  order,  were  unjust 
or  unreasonable.  Xo  evidence  has  been  submitted  to  show  that  the  change  in  condi- 
tions requiring  further  protection  is  due  to  any  action  of  the  Grand  Trunk  Railway 
Company,  but  is  the  result  of  the  changed  conditions  in  the  nature  of  the  traffic  on  the 
highway,  and  the  increased  traffic. 

Under  these  conditions,  therefore,  I  am  of  the  opinion  that  the  Board  would  not 
be  justified  in  making  any  change  in  the  division  of  the   costs   of   the  increased 
protection  required. 
Ottaava,  October  29,  1920. 

Commissioner  Boyce  concurred.  / 

ORDER  ]S^o.  30252. 

In  the  matter  of  the  application  of  the  Grand  Trunlc  Pacific  Railivay  Company,  herein- 
after called  the  "  applicant  company''  under  the  provisions  of  the  General  Order 
of  the  Board  No.  119  and  Order  No.  29221^,  for  authority  to  remove  the  station 
agent  at  Entwistle,  in  the  province  of  Alhcrta. 

File  No.  10580. 

Frij)Ay,  the  22nd  day  of  October,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
village  of  Entwistle, — 


3T6 


It  is  ordered:  That  the  applicant  company  be,  and  it  is  hereby,  granted  leave, 
pending  further  order,  to  transfer  its  station  agent  from  Entwistle  to  Gainford,  in 
the  province  of  Alberta:  Provided  that  Gainford  be  maintained  as  a  regular  agency 
station,  and  that  a  caretaker  be  appointed  at  Entwistle  to  see  that  the  station  is  kept 
clean,  and  when  necessary  heated  and  lighted  for  the  accommodation  of  passengers 
on  the  arrival  and  departure  of  trains,  and  to  care  for  L.C.L.  freight  and  express 
shipments. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


ORDER  No.  30233. 

In  the  matter  of  the  application  of  the  Quehec  Central  Railway  Company,  herein- 
after called  the  "applicant  company/^  under  section  167  of  the  Railway  Act, 
1919,  for  approval  of  route  map  showing  revised  general  location  of  the  applicant 
company's  railway  from  a  point  near  Scott's  station,  in  the  parish  of  Ste.  Marie, 
county  of  Beauce,  to  a  connection  ivith  the  Canadian  National  Railways  at 
Diamond  Junction,  in  the  parish  of  St.  Jean  Chrysostome,  county  of  Levis,  in 
the  province  of  Quehec,  as  shown  in  red  from  "A"  to  "C"  on  the  said  route 
map,  dated  Sherhrool-e,  1920,  on  file  with  the  Board  under  file  No.  S0099. 

Saturday,  the  ^3rd  day  of  October,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  CommAssioner. 

A.  S.  GooDEVE,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Engineer  of  the  Board, — 
■  It  is  ordered:  That  the  Assistant  Chief  Commissioner  of  the  Board  be  anthorized 
to  approve  the  said  revised  route  map,  on  file  with  the  Board  under  file  No.  3O099, 
showing  the  applicant  company's  general  location  from  a  point  near  Scott's  station, 
in  the  parish  of  Ste.  Marie,  county  of  Beauce,  to  a  connection  with  the  Canadian 
National  Railways  at  Diamond  Junction,  in  the  parish  of  St.  Jean  Chrysostome, 
county  of  Levis,  and  province  of  Quebec,  as  shown  in  red  from  "A"  to  "C"  on  the 
said  route  map. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  30265. 

In  the  matter  of  the  application  of  Clarence  Cunningham,  of  Alamo,  British  Columbia, 
for  an  order  reducing  the  Canadian  Pacific  Railway  Company's  rate  on  crude 
ore  from  Sandon,  British  Columbia,  to  the  Alamo  concentrator,  from  70  cents 
per  net  ton  to  35  cents  per  net  ton;  and  also  directing  reparation  accordingly 
from  the  commencement  of  shipping  in  June,  1919. 

File  No.  299''I2. 

Saturday,  the  23rd  day  of  October,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  CommAssioner. 

A.  S.  Goodeve,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  CommAssioner. 

Vpon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Calgary,  Alberta, 
June  15,  1920,  in  the  presence  of  counsel  for  the  railway  company,  the  applicant 
nppearing  in  person,  and  what  was  alleged;  and  upon  reading  the  written  submissions 
filed,— 

Thr  Board  orders:  That  the  application  be,  and  it  is  hereby,  refused. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  Xo.  30257. 

In  the  matter  of  the  application  of  the  Grand  Trunk  Pacific  Branch  Lines  Company, 
hereinafter  called  the  ''applicant  companii,"  under  section  188  of  the  Railway 
Act,  1919,  for  approval  of  plan,  dated  i  Septemher  2,  1920,  showing  revised 
station  site  at  Hoey,  Sash.,  in  section  12,  township  45  A,  range  27,  west  2nd 
meridian,  the  said  plan  heing  on  file  with  the  Board  under  file  No.  28296: 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  GooDE\E^ Commissioner. 
A.  C.  BoYCE.  K.C.,  Commissioner. 

Monday,  the  25th  day  of  October,  A.D.  1920. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the 
Board,  and  reading  what  is  filed  in  support  of  the  application, — 

It  is  ordered:  That  the  said  plan  showing  revised  location  of  the  applicant  com- 
pany's station  site  at  Hoey,  in  the  province  of  Saskatchewan,  in  section  12,  township 
45  A,  range  27,  west  2nd  meridian,  on  file  with  the  Board  under  file  No.  28296,  be, 
and  it  is  hereby,  approved  in  lieu  of  the  plan  approA-ed  under  the  order  of  the  Board 
No.  27352,  dated  June  25,  101?i,  made  herein. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  30276. 

In  the  matter  of  the  application  of  the  Canadian  Northern  Ontario  Railway  Company, 
hereinafter  called  the  ''applicant  company,"  under  section  251  of  the  Railway 
Act,  1919,  for  authority  to  reconstruct  hridge  over  Sinclair  street,  in  the  town 
of  Hawkeshury,  township  of  Haivkeshury  West,  county  of  Frescott.  and 
province  of  Ontario,  at  mileage  5k.k0,  from  Montreal,  as  shown  on  the  plan  and 
profile  dated  June  25,  1920,  on  file  with  the  Board  under  file  No.  231^2.135: 

S.  J.  McLean,  Assistant  Chief  Comtnissioner. 
A.  S.  GrOODEVE,  Commissioner. 
A.  C.  BoYCE.  K.C.,  Commissioner. 

Tuesday,  the  26th  day  of  October,  A.D.  1920. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa, 
September  27,  1920,  in  the  presence  of  counsel  for  the  applicant  company  and  the 
town  of  Hawkesbury,  and  what  was  alleged ;  and  upon  reading  the  written  submissions 
filed,  and  the  reix)rt  and  recommendation  of  an  Engineer  of  the  Board,  concurred  in 
by  its  Assistant  Chief  Engineer, — 

It  is  ordered:  That  the  api^licant  company  be,  and  it  is  hereby,  authorized  to 
reconstruct  the  bridge  over  Sinclair  street  in  the  town  of  Hawkeshury,  township  of 
Hawkeshury  West,  county  of  Prescott,  and  province  of  Ontario,  at  mileage  54.40  from 
Montreal,  as  shown  on  the  said  plan  and  profile  on  file  with  the  Board  under  file  No. 
2342.135. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


GENERAL  ORDER  No.  317. 

In  the  matter  of  the  application  of  the  Railway  Association  of  Canada,  on  behalf  of 
railway  companies  subject  to  the  jurisdiction  of  the  Board,  for  free  transporta- 
tion under  section  SJ^S  of  the  Bailway  Act,  1919. 

File  No.  496.29. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.O.,  Commissioner. 

Wednesday,  the  27th  day  of  October,  A.D.  1920. 

LTpon  reading  the  application  and  considering-  what  has  been  urged  in  support 
tlicreof, — 

The  Board  orders:  That  the  railway  companies  subject  to  the  jurisdiction  of  the 
lioard  be,  and  they  are  hereby,  permitted,  until  further  order,  to  issue  free  transporta- 
tion in  the  following  instances,  namely: — 

(a)  Agents  of  the  Immigration  and  Colonization  Departments,  Provincial 
Governments  of  Ontario,  Quebec,  New  Brunswick,  Nova  Scotia,  and  Prince 
Edward  Island,  actually  accompanying  parties  of  immigrants  from  the 
Atlantic  seaboard  to  points  within  their  respective  provinces,  or  when  travel- 
ling to  the  seaboard  for  this  purpose. 

(h)  Railroad  Y.M.C.A.  officers  and  employees  bona  fide  engaged  in  railway  work 
and  dependent  members  of  their  families  over  railway  upon  which  railroad 
branch' of  Y.M.C.A.  at  which  employed  is  located;  also  such  general  officers 
of  the  Y.M.C.A.  as  are  bona  fide  engaged  in  railway  work. 

(c)  Such  officers  and  agents  of  the  Salvation  Army  as  are  bona  fide  engaged  in 
immigration  work. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  30279. 

In  the  matter  of  the  application  of  the  Grand  Trunh  Railway  Company  of  Canada, 
hereinafter  called  the  "applicant  company,"  for  authority  to  abolish  the^ 
passenger  and  freight  agency  at  Rose  Point.  Ont.: 

File  No.  4205.269 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  Goodeve,  Commissioner. 
A.  0.  BoYH-:.  X.C.,  Commissioner. 

Thursday,  the  28th  day  of  October,  A.D.  1920. 

V\xm  reading  what  is  alleged  in  supiTort  of  the  application  and  the  report  and 
rccommondation  of  the  Chief  Opera.tinc:  Officer  of  the  Board,  the  township  of  Foley 
consenting, — 

It  is  ordered:  That  the  applicant  company  be,  aiid  i^t  is  hereby,  granted  leave, 
pending  further  order,  to  remove  the  station  agent  at  Rose  Point,  in  the  pi-ovince  of 
Ontario,  subject  to  and  upon  the  condition  that  a  caretaker  be  appoinited  to  see  that 
the  station  is  ke»pt  clean,  and  when  necessary  heated  and  lighted,  for  the  accommoda- 
tion of  pas.sengers  on  the  arrival  and  departure  of  the  two  mixed  trains  daily  at  6.35 
a.m.  and  0.20  p.m. 

S.  J.  McLEAN, 

Assistant  Chief  ■  Commissioner. 
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OKDER  Xo.  30278. 

//}  the  matter  of  the  application  of  the  United  Farmers  of  Manitoba  (Dropmore  Local 
Branch),  for  an  order  directing  the  Canadian  Northern  Railway  Company  to 
erect  a  station  and  a  larger  freight  shed  at  Dropmore. 

File  No.  26886. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  HuTHERFORD,  C.M.G.,  Commissioner. 

Friday,  the  29tli  day  of  October,  A.D.  1920. 

Upon  reading  what  is  alleged  in  support  of  the  application  and  on  behalf  of  the 
railway  company;  and  upon  the  report  and  recommendation  of  the  Chief  Operating 
Officer  of  the  Board, — 

The  Board  orders:  That  the  Canadian  Northern  Railway  Company  be,  and  it  is 
hereby  required  to  erect  a  new  station  building  at  Dropmore,  in  the  province  of 
Manitoba,  by  the  1st  day  of  September,  1921;  detail  and  location  plans  of  the  said 
station  to  be  filed  for  the  approval  of  the  Board  by  the  1st  day  of  April,  1921. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


ORDER  No.  30284. 

In  the  matter  of  the  application  of  the  Cumberland  Railway  and  Coal  Company, 
hereinafter  called  the  "  applicant  company"  under  section  33Jf  of  the  Railway- 
Act,  1919,  for  approval  of  its  Standard  Passenger  Tariff,  Supplement  No.  1  to 
C.R.C.  No.  5,  on  file  with  the  Board  under  file  No.  8098. 

S.  J.  McLeax,  Assistant  Chief  Commissioner. 

A.  S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

Monday,  the  1st  day  of  November,  A.D.  1920. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 

It  is  ordered:  That  the  applicant  company's  Standard  Passenger  Tariff,  Supple- 
ment No.  1  to  C.R.C.  No.  5,  on  file  with  the  Board  under  the  said  file  No.  8008,  be, 
and  it  is  hereby,  approved;  the  said  tariff,  with  a  reference  to  this  order,  to  be  pub- 
lished in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 
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ORDER  No.  30285. 


In  the  matter  of  the  application  of  the  Cumherland  Railway  and  Coal  Company, 
hereinafter  called  the  "  applicant  company/'  under  section  S31  of  the  Baiway 
A.ct,  1919,  for  Approval  of  its  Standard  Freight  Tariff,  Supplement  No.  1  to 
C.R.C.  No.  10,  on  file  with  the  Board  under  file  No.  8098. 

S.  J.  McLean,  Assista^it  Chief  Commissioner. 
^  A.  S.  GooDEVE,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

Monday,  the  1st  day  of  November,  A.D.  1920. 

Tpon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 

It  is  ordered:  That  the  applicant  company's  Standard  Freight  Mileage  Tariff, 
Supplement  No.  1  to  C.R.C.  No.  10,  on  file  with  the  Board  under  the  said  file  No. 
8098,  be,  and  it  is  hereby  approved;  the  said  tariff,  with  a  reference  to  this  order,  to 
be  published  in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

S.  J.  MoLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  30294. 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter  called 
the  "applicants,"  under  section  188  of\  the  Railway  Act,  1919,  for  approval  of 
the  location  of  its  station  at  Pathlow,  in  the  province  of  Sashatiihewan,  as 
shown  on  the  plan  dated  June  28,  1920,  on  file  with  the  Board  under  file  No. 
Jf205.226. 

Wednesday,  the  3rd  day  of  November,  A.D.  1920. 

Hon.  E.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  S.  Goodeve,  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, 
the  rural  municipality  of  Carrot  River  No.  429  offering  no  objection,  as  appears  from 
copy  of  letter  from  counsel  for  the  applicant  company  to  the  secretary-treasurer  of  the 
^■aid  municipality,  dated  October  8,  1920,  filed,— 

The  Board  orders:  That  the  location  of  the  applicant  company's  proposed  third- 
i-lass  staeion  building  at  Pathlow,  in  the  province  of  Saskatchewan,  as  shown  on  the 
>aid  plan  on  file  with  the  Board  under  file  No.  420.5.2'26',  be,  and  it  is  hereby,  approved. 

E.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  ^Ym.  T.  Finch,  Pawhrun,  Saslc,  for  an  order  directing  the 
Canadian  Pacific  Railway  Company  to  give  him  a  cattle  pass  on  their  WymarJc- 
Archive  Branch  on  the  northeast  quarter  of  section  16,  township  13,  range  11, 
west  of  the  third  meridian. 

File  No.  50490. 

OKAL  JUDGMENT 

Delivered  by  the  Chief  Commissioner  at  the  close  of  the  hearing  at  Kegina,  Sask., 
October  23,  1920. 

The  Chief  Commissioner:  We  are  prepared  to  give  judgment  off-hand  in  this 
case.  This  rhatter  has  been  up  for  consideration  twice  in  Western  Canada  since  I  have 
been  on  the  Board,  both  cases  being  not  very  far  from  Regina,  in  fact  I  think  they 
were  heard  at  Saskatoon  about  a  year  ago.  The  first  was  a  case  in  which  I  have 
forgotten  the  name  of  the  applicant,  but  the  Grand  Trunk  Pacific  were  building  an 
arch  culvert  near  Scott,  in  a  fill  about  65  feet  deep,  where  the  conditions  were  practi- 
cally the  same  as  they  are  here.  They  divided  the  guUey  into  two  unequal  parts,  on 
the  smaller  part  of  which  was  water,  the  same  as  there  is  here.  The  question  there  was 
whether  the  culvert  they  intended  to  build  could  not  be  raised  a  foot  and  made  suitable 
for  a  cattle  pass,  and  the  Board  so  ordered.  Finally  the  company  agreed,  and  that 
was  settled.  But  there  was  another  phase  in  that  case  which  is  not  present  in  this 
case,  that  is,  that  the  landowner  had  settled  with  the  railway  company  for  a  merely 
nominal  sum,  some  $10  or  $12  an  acre,  I  think,  in  any  event  a  very  small  amount  of 
money,  and  he  had  no  rights  for  damages  for  severance  of  his  land,  although  there 
was  no  allegation  of  improper  conduct  on  the  part  of  the  railway  company.  There  had 
been  a  high  wooden  trestle,  and  his  cattle  had  gone  back  and  forth  under  the  trestle, 
and  he  did  not  realize  what  it  meant  to  him  to  have  it  closed  up. 

The  next  case  was  that  of  Victor  Flick.  I  was  very  much  inclined  at  the 
hearing  to  grant  an  order  for  the  cattle  pass.  I  have  every  sympathy  for  the  farmer 
whose  land  is  cut  in  two  by  a  railway  company,  especially  when  he  does  not  know 
what  the  results  are  going  to  be.  In  Eastern  Canada  (I  can  speak  from  personal 
knowledge)  a  lot  of  very  cruel  things  have  been  done  by  agents  obtaining  land, 
especially  on  a  new  line  of  railway,  where  the  farmers  did  not  know  the  conditions 
they  were  going  to  meet.  That  is  not  the  condition  here.  This  landowner  has  not 
signed  away  his  rights;  he  knows. all  about  the  conditions.  The  land  is  admitted  to 
be  of  low  quality  and  of  not  much  value.  If  he  is  not  satisfied  with  the  amount 
tke  railway  company  offers  him,  he  can  proceed  to  arbitrate,  and  the  judge  or  the 
arbitrator  will  be  in  a  position  to  give  him  whatever  may  be  found,  and  give  him 
damages  against  the  other  side  for  the  loss  of  water. 

12276—1  381 


3'8'2 

In  the  Flick  case  the  principle  wtis  the  same,  although  the  circumstances  were 
not  entirely  alike.  I  was  so  impressed  with  the  hardship  of  this  man  having  his  land 
cut  in  two  that  I  discused  the  matter  rather  vigorously,  and  finally  the  C.N.R. 
convinced  me,  and  I  had  it  substantiated  by  the  opinion  of  the  Chief  Engineer,  that 
it  would  cost  about  the  same  figure  to  erect  the  wooden  culvert  that  Mr.  Reycraft 
estimates  in  this  case,  and  it  will  have  to  be  renewed  in  a  short  time. 

As  I  figure  it  out,  it  would  cost  about  $2,000  more  to  put  in  a  permanent  cattle 
pass,  more  than  a  corrugated  iron  pipe,  that  is,  something  over  $2,000  in  excess  of  the 
cost  of  the  corrugated  iron  pipe. 

I  think  we  will  have  to  follow  the  decision  given  in  the  Flick  case,  and  refuse  the 
application.  Happily  for  the  owner,  he  has  not  settled  for  the  right  of  way;  when 
that  matter  comes  up  to  be  settled,  all  those  matters  can  be  taken  up. 

Mr.  Finch  :  I  have  spent  considerable  money  over  it,  Mr.  Chairman. 

The  Chief  Commissioner:  You  are  in  the  happy  position  of  not  having  settled 
for  the  right  of  way.  The  difficulty  I  mentioned  in  the  other  cases  was  that  the 
landowners  had  given  a  deed  of  the  right  of  way  for  a  nominal  sum,  consequently 
they  had  no  such  rights  as  you  have.  Even  in  the  case  of  Mr.  Flick  we  felt  we  would 
not  be  justified  in  creating  the  precedent  of  compelling  a  railway  company  to  expend 
about  $2,0€0  simply  for  the  purpose  of  giving  a  man  a  cattle  pass,  much  as  we  realized 
what  it  would  mean  to  him.  In  this  case  you  are  in  the  happy  position  of  not  having 
given  a  deed  of  the  right  of  way,  consequently  all  these  matters  can  come  up  at  the 
arbitration. 


A  pplication  of  the  Grand  Trunk  Bailway  Company,  under  sections  251  and  256  of  the 
liailivay  Act,  for  an  order  authorizing  it  to  renevj  the  overhead  hridge  at  M.P. 
11-68  on  the  17th  District,  Hamilton  Division,  of  its  railway,  carrying  the 
public  highway  known  as  St.  Paul  street,  in  the  city  of  St.  Catharines,  Out., 
over  its  railway. 

File  No.  200'37.2. 

JUDGMENT. 

Cjiikf  Commissioner: 

This  case  was  heard  at  Ottawa  on  the  4th  of  May  last,  and  arises  out  of  the 
application  of  the  Grand  Trunk  Railway  Company  for  permission  to  renew  the  bridge 
over  its  right  of  way  at  St.  Paul  street,  in  the  city  of  sSt.  Catharines,  Ont. 

It  appears  that,  before  the  Great  Western  railway  was  constructed  some  time  in 
the  fifties,  a  well-defined  highway  road,  which  was  built  between  1790  and  1800  as  a 
military  road,  ran  from  Niagara  to  Hamilton,  through  what  is  now  the  city  of  St. 
Catharines,  of  which  the  locus  in  quo  forms  a  part.  When  the  railway  was  con- 
structed a  cutting  was  made  at  this  point  fourteen  to  fifteen  feet  deep,  over  which  the 
railway  constructed  a  bridge  twenty  feet  in  width,  but  without  sidewalks,  which  has 
been  maintained  by  them  to  .the  present  day,  and  the  present  application  is  for  the 
purpose  of  renewing  this  bridge  according  to  the  plans  filed  by  a  bridge  of  the  same 
width  as  the  previous  one.  The-  city  of  (St.  Catharines  and  the  province  of  Ontario 
have  intervened,  asking  that  the  bridge  be  constructed  thirty  feet  in  width,  with  a 
sidewalk  on  either  side,  five  and  one-half  feet  in  width,  alleging  that  the  traffic  ha:^ 
increased  so  rapidly  within  recent  years  that  nothing  less  than  a  bridge  of  these 
specifications  would  adequately  take  care  of  the  traffic. 

It  was  alleged,  and  not  disputed,  that  this  bridge  is  on  the  highway  now  being 
constructed  by  the  Ontario  Government  fjom  the  city  of  Hamilton  to  the  Niagara 
frontier,  which  will  be  the  only  thoroughfare  of  a  permanent  nature  between  Toronto' 
and  all  western  Ontario  points  to  the  United  States  via  the  Niagara  frontier,  although 
rhar  portion  of  the  highway  within  the  limits  of  the  city  of  'St.  Catharines  is  to  be 
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provided  by  the  city  itself  and  not  by  the  province.  It  was  stated  in  evidence  that 
already  in  many  cases  as  many  as  200  automobiles  per  hour  are  using  the  present 
bridge,  and  that,  in  the  near  future,  when  the  highway  is  completed,  this  traffic  will 
be  very  gr(^atly  increased. 

I  think  the  Board  is  bound  by  its  recent  decisions  re  the  King  Street  bridge  in 
Hamilton  and  the  Main  Street  bridge  in  Toronto,  where  the  principle  was  laid  down 
that,  when  a  railway  makes  a  cut  in  a  public  highway  it  is  their  duty  to  give  to  the 
municipality  a  structure  upon  which  can  ibe  carried  the  ordinary  traffic  of  the  country 
the  same  as  the  roadway  would  have  carried  it  before  the  interruption,  the  reference 
thereto  in  the  King  Street  crossing  case  being  as  follows : — 

"  In  my  judgment,  as  a  general  principle,  when  a  railway  company  excavates 
and  cuts  away  a  portion  of  a  highway,  they  should  be  compelled  to  replace  that 
highway  by  a  substructure  capable  of  carrying  everything  which  the  earth  itself 
as  it  then  existed  would  carry,  but  I  do  not  think  they  should  be  held  responsible 
for  placing  a  covering  or  surfacing  on  the  substructure  thus  provided  of  any 
different  construction  or  durability  than  that  which  they  found  when  the  road 
was  severed,  and,  having  provided  such  a  structure  with  such  a  covering,  I  then 
think  the  burden  should  be  on  the  municipality  to  pave  it  or  cover  it  with  any 
material  which,  in  their  judgment,  might  be  necessary  to  take  care  of  the  traffic 
in  that  particular  locality." 

I  have  no  hesitation  in  saying  that  on  a  road  such  as  has  been  described  in  this 
case  nothing  less  than  a  30-foot  bridge  would  be  reasonably  sufficient  to  accommodate 
the  traffic,  and,  as  it  is  in  the  centre  of  a  city  of  the  importance  of  St.  Catharines, 
there  should  be  a  sidewalk  on  either  side  of  the  bridge,  as  the  crossing  of  the  street 
from  one  side  to  the  other  by  pedestrians,  assuming  only  one  sidewalk  existed,  in  the 
face  of  traffic  of  this  kind  would  be  extrei^iely  dangerous  and  entirely  unnecessary. 

The  railway  company  claims  that  the  additional  cost  would  be  about  $ll,000,  and 
contend  that  they  should  only  be  required  to  replace  the  bridge  by  one  equal  in 
dimensions  to  the  old  bridge  and  the  increased  accommodation  should  be  paid  for  by 
the  municipality.  I  cannot  accept  this  proposition,  and  therefore  find  that  the  bridge 
should  be  constructed  30  feet  wide  with  a  5-^-foot  sidewalk  on  either  side  thereof,  the 
total  cost,  including  that  of  constructing  the  necessary  approaches,  to  be  borne  by  the 
railway  company,  they,  however,  only  being  required  to  provide  a  bridge  and  approaches 
up  to  the  standard  of  the  natural  highw^ay  at  the  time  the  cutting  was  made  seventy 
years  ago,  in  other  words,  a  sufficient  foundation  to  cany  the  traffic,  upon  which  the 
municipality  can  place  whatever  surfacing  in  their  judgment  may  be  required,  the 
cost  of  the  surfacing  to  be  borne  by  the  municipality. 

An  order  should  therefore  issue  that  the  railway  company  be  required  to  file  new 
plans  in  accordance  with  the  above  specifications  and  submit  the  same  to  this  Board 
for  the  approval  of  its  engineers,  permission  to  be  granted  for  the  erection  of  a  bridge 
accordingly  ;  the  cost  of  constructing  the  bridge  and  approaches  to  be  borne  by  the 
railway  company,  and  the  cost  of  the  surfacing  of  the  roadway  and  sidewalks  to  be 
borne  by  the  municipality. 

Ottawa,  Oixt.,  Xovembep  10,  1920. 

Commissioner  Rutherford  concurred. 
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OEDE'R  No.  30337. 

In  the  matter  of  the  application  of  the  Grand  Trunk  Railway  Company  of  Canada, 
hereinafter  called  the  ''applicant  company"  under  sections  251  and  256  of  the 
Bailwny  Act^  1919,  for  authority  to  reconstruct  the  overhead  hridge  at  Mile 
Post  11.68,  on  the  17th  District,  Hamilton  Division  of  its  railway,  carrying  the 
public  highway  known  as  St.  Paul  street,  in  the  city  of  St.  Catharines,  Ont., 
over  its  railway,  as  shown  on  plan  No.  8067,  dated  November  5,  1919,  on  file' 
with  the  Board  under  file  No.  20037.2. 

Monday,  the  IStli  day  of  November,  A.D.  19i20. 

Hox.  F.  B.  Carvell,  K.C,  Chief  Commissioner.  i 

A,  S.  GooDEVE,  Commissioner. 

J.  G.  Rutherford,  CjM.G.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board,  held  in  Ottawa,  May  4, 
1920,  in  the  presence  of  counsel  for  the  applicant  company  and  the  city  of  St. 
Catharines  and  a  representative  of  the  Department  of  Public  Highways  for  Ontario, 
and  what  was  alleged  at  the  hearing, — 

The  Board  orders  as  follows: — 

1.  That  the  applicant  company  he,  and  it  is  hereby  authorized  to  construct  an 
overhead  bridge,  thirty  feet  wide,  with  a  five  and  one-half -foot  sidewalk  on  each  side, 
thereof,  at  Mile  Post  11.68,  on  the  17th  District,  Hamilton,  Division,  of  its  railway, 
carrying  the  public  highway  known  as  iSt.  Paul  street,  in  the  said  city  of  St. 
Catharines,  over  its  railway;  detail  plane  of  the  proposed  bridge  to  be  filed  for  the 
approval  of  an  Engineer  of  the  Board. 

2.  That  the  cost  of  constructing  the  said  bridge  and  approaches  thereto  be  borne 
and  paid  by  the  applicant  company;  the  cost  of  the  surfacing  of  the  roadway  and 
sidewalks  to  be  borne  and  paid  by  the  city  of  St.  Catharines. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Complaint  of  William  Duff,  M.P.,  Mayor  of  Lunenburg,  N.S.,  on  behalf  of  the  corpora- 
tion of  the  town  of  Lunenburg,  etc.,  against  the  dangerous  condition  of  the  over- 
head bridge  spanning  the  Halifax  and  South  Western  {Canadian  Northern) 
Railway,  near  the  town  of  Lunenburg. 

File  No.  218683. 

JUDGMENT. 

The  Chief  Commissioner: 

This  application  was  made  by  Mr.  Duff,  representing  the  town  of  Lunenburg,  in 
the  month  of  May,  1918,  asking  that  the  Canadian  Northern  Railway  Company  (as  it 
was  then  called),  be  ordered  to  build  a  new  bridge  to  replace  the  one  over  its  railway 
near  Lunenburg,  in  the  province  of  Nova  Scotia,  known  as  the  "Cut  Bridge." 

It  was  alleged  by  the  applicant  that,  when  this  railway  was  constructed  it  was 
at  that  time  known  as  the  "  Central  Railway,"  and  an  agreement  was  entered  into 
between  the  railway  authorities  and  the  municipality  that  the  railway  company  should 
build  this  bridge  and  keep  it  in  proper  repair.    It  is  admitted  by  all  parties  that  the 
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first  bridgre  was  constructed  by  the  railway  company,  and  some  years  later  a  new  one 
was  constructed  by  them  to  replace  the  old  one,  which  had  become  inadequate  for  the 
purposes  of  a  highway. 

Considerable  correspondence  has  taken  place  as  to  the  existence  of  this  agreement. 
]\fri  Duff  alleges  that  he  has  seen  the  agreement  and  that  it  was  filed  either  with  the 
clerk  of  the  municipality  of  Lunenburg  at  the  time  or  in  the  office  of  the  registrar 
of  deeds  at  Bridgewater,  but  is  unable  to  produce  it.  The  Board  thereupon 
corresponded  with  Mr,  Ross,  the  town  clerk,  who  replied  under  date  of  January  22, 
1919,  as  follows  :— 

"  I  may  say  that  I  am  aware  there  is  such  a  document,  but  am  unable  to 
find  it  among  my  papers  in  this  office." 

Knowing  as  I  did  that  Mr.  C.  O.  Foss,  formerly  district  engineer  of  District  "  A  " 
of  the  Transcontinental  Railway  and  now  consulting  engineer  for  the  province  of  New 
Brunswick,  was  an  engineer  on  this  road  in  the  early  days,  I  ^vrote  him  on  the  6th  of 
February  last  setting  forth  all  the  facts  above  mentioned,  and,  in  an  answer,  dated  the 
9th  of  February,  he  states  that  the  cut  was  about  half  removed  when  he  took  charge 
and,  if  any  agreement  was  made,  it  was  before  that  date,  as  he  is  very  sure  none  was 
made  thereafter  and  none  could  have  existed  for  some  years  without  his  having 
been  a  party  to  it.    He  describes  the  cut  and  bridge  in  the  following  words : — 

"  When  I  took  charge  of  completing  the  construction  of  the  Nova  Scotia 
Central  this  cut  was  about  half  completed.  It  had  cut  off  the  highway  which 
passed  over  the  top  of  the  ridge  through  which  this  cutting  was  made  and  at 
that  time  a  temporary  diversion  was  being  used  crossing  a  grade  at  the  north 
end  of  the  cut.  As  soon  as  the  cutting  was  completed  I  built  a  timber  bridge 
on  the  line  of  the  original  highway.  As  the  railway  crossed  the  highway  at  a 
somewhat  acute  angle  and  in  order  to  build  the  shortest  possible  bridge  I 
naturally  placed  this  at  right  angles  to  the  railway  which  made  a  sharp  turn  at 
both  ends  of  the  bridge  to  swing  back  to  the  original  road.  This  was  all  right 
so  long  as  the  traffic  consisted  of  steady  going  horses  and  steadier  going  oxen, 
but  I  can  readily  understand  that  a  one-armed  man  driving  a  car  at  high  speed 
might  very  reasonably  come  to  grief." 

In  the  month  of  August,  1918,  this  bridge  was  personally  inspected  by  Mr.  T.  L. 
Simmons,  the  Assistant  Chief  Engineer  of  this  Board,  who  reported  in  part  as 
follows : — 

"  I  am  of  opinion  that  the  proper  way  to  improve  matters  is  to  reconstruct 
the  road  so  that  the  curve  will  be  some  distance  from  the  end  of  the  brid^. 
This  will  compel  motorists  to  make  the  curve  on  solid  ground,  and  their  cars 
will  be  straightened  out  for  a  straight  run  across  the  bridge  before  they  are 
on  it.  At  the  east  end  of  the  bridge,  the  bridge  tangent  could  be  produced 
easily  50  feet  before  beginning  the  curve.  This  would  not  cost  much  as  the 
ground  is  fiat.  At  the  west  end  the  tangent  could  be  produced  25  feet  before 
beginning  the  curve.  This  will  cost  more  as  there  will  be  some  filling  to  bring 
the  two  roads  approaching  this  end  up  to  a  proper  grade.  The  new  road  would 
have  to  be  fenced  so  as  to  compel  motorists  to  keep  to  the  road  

"  The  bridge  has  been  well  repaired  and  is  in  good  condition.  The  only 
fault  I  have  to  find  with  it  is  that  the  railing  is  too  low.  The  C.N.R.  Standard 
Plan,  approved  by  the  Board,  shows  a  railing  4  feet  high,  and  the  railing 
in  question  is  only  2  feet  9  inches  high.  I  think  the  Company  should  bring 
it  up  to  standard." 

I  think,  therefore,  there  can  be  no  question  but  that  the  Railway  Company  made 
a  cut  in  what  was  a  perfectly  good  road  under  the  conditions  then  existing  in  the 
province  of  Nova  Scotia  and  constructed  over  the  same  a  bridge  which  they  rebuilt 
as  occasion  required  and  have  maintained  down  to  the  present  time,  which  would  be 
somewhere  about  26  or  27  years. 
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Applyiiio-  to  this  case  the  principles  laid  down  by  this  Board  in  former  cases, 
such  as  the  King  Street  bridge  at  Hamilton  and  the  Main  Street  bridge  at  Toronto, 
I  find  that  the  railway  company  should  bear  all  the  cost  not  only  of  construction 
but  also  of  maintenance,  and,  as  the  conditions  of  highway  traffic  have  so  radically 
changed  with  the  introduction  of  the  motor  car,  the  approaches  should  be  constr-ftcted 
along  the  lines  of  the  report  of  Mr.  Simmons.  As  this  highway  is  not  constructed  of 
either  concrete  or  asphalt  and  not  even  macadamized,  probably  a  good  plank  floor 
would  be  quite  sufficient  for  the  needs  of  the  communitj^  for  some  time  to  come  and 
an  ordinary  gravel  covering  to  the  approaches  would  also  be  quite  sufficient. 

An  order  will,  therefore,  issue  directing  the  railway  company  to  place  the  bridge 
in  proper  repair,  to  replank  if  necessary,  in  order  that  the  same  may  be  perfectly 
safe  for  all  kinds  of  vehicular  traffic,  and  to  rebuild  the  approaches  and  railing 
according  to  the  report  of  Mr.  Simmons  as  herein  set  forth;  the  covering  of  the  bridge 
to  be  of  good  planks  properly  laid  and  the  approaches  to  be  covered  with  6  inches 
of  gravel  to  the  satisfaction  of  an  Engineer  of  this  Board;  the  work  to  be  completed 
on  or  before  the  1st  dav  of  July  next. 

F.  B.  CAEYELL, 

Chief  Commissioner. 

Ottawa,  Ont.,  November  10,  1920. 

I  agree  with  the  judgment  of  the  Chief  Commissioner.  In  the  absence  of  the 
evidence,  recently  obtained,  and  referred  to  in  the  judgment,  and  with  the  assertion 
before  us  that  there  was  a  written  agreement  between  the  railway  and  the  municipality, 
covering  question  of  maintenance  of  bridge,  which  agreement  could  not  be  produced, 
I  was  of  opinion  that  pending  satisfactpry  disclosure  as  to  its  contents,  the  work 
should  be  done  on  a  share  and  share  alike  basis.  With  the  evidence  referred  ^o  in 
the  Chief  Commisisoner's  judgment,  now  before  me,  and  for  the  reasons  given  in  that 
judgment,  I  am  satisfied  that  the  disposition  he  directs  is  proper  in  the  circumstances. 

November  12,  1920, 

A.  C.  B. 


ORDER  No.  30346. 

In  the  matter  of  the  complaint  of  William  Duff,  M.P.,  on  hehalf  of  the  corporati&n  of 
the  town  of  Lunenburg,  the  citizens  and  the  Board  of  Trade  of  the  said  town 
against  the  dangerous  condition  of  the  overhead  hridge  spanning  the  Halifax^ 
and  South  Western  (Canadian  Northern)  Baihvay  near  the  town  of  Lunenhurg. 

File  No.  28683. 

Monday,  the  15th  day  of  November,  A.D.  1920. 

Hon  F.  B.  Cahvkll,  K.C,  Chief  Commissioner. 
A.  C.  BovcK,  K.C,  Commissioner. 

Upon  reading  what  is  alleged  in  support  of  the  application  and  on  behalf  of  the 
railway  company;  and  upon  the  report  and  recommendation  of  the  Assistant  Chief 
Engineer  of  the  Board, — 

Tlic  Hoard  Orders:  That  the  Canadian  Northern  Railway  Company  be,  and  it  is 
herein-,  directed  to  reconstruct  the  road  leading  to  the  bridge  over  the  Halifax  and 
South  Western  Railway,  near  the  town  of  Lunenburg,  in  the  province  of  Nova  Scotia, 
by  producing  the  bridge  tangent  fifty  feet  at  the  east  end  and  twenty-five  feet  at  the 
west  end  of  the  said  bridge,  and  to  fence  the  new  road  so -constructed;  the  railing  of 
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the  bridgre  to  be  raised  a  sufficient  height  to  comply  with  the  requirements  of  the 
Board;  the  bridg-e  to  be  put  in  proper  repair,  and  replanked,  if  necessary,  so  that  the 
same  may  be  perfectly  safe  for  all  kinds  of  vehicular  traffic;  the  covering  of  the 
bridge  to  be  of  good  planks  properly  laid,  and  the  approaches  to  be  covered  with  five 
inches  of  gravel,  to  the  satisfaction  of  an  Engineer  of  the  Board;  the  work  to  be 
completed  by  the  1st  day  of  July,  1921 ;  and  the  railway  company  to  bear  and  pay  the 
cost  of  reconstructing  and  maintaining  the  said  bridge. 

F.  B.  CAEVELL, 

Chief  Commissioner. 


Application  of  tJie  Toronto,  Hamilton  and  Buffalo  Railway  Company,  for  an  order, 
under  section  162  (1)  (p)  (q)  and  178  of  the  Railway  Act,  1919,  authorizing  the 
applicant  company,  at  its  own  expense — 

(a)  To  change  the  alignment  of  its  westbound  main  tirade  at  the  crossing  of  John  and 
Hunter  streets,  and  east  and  west  thereof,  in  the  city  of  Hamilton,  and  to: 
construct,  maintain  and  operate  the  same  on  the  proposed  new  alignment; 

(h)  To  maJce  necessary  changes  in  the  sidewallcs  on  Hunter  and  John  streets; 

(c)  To  remove  the  crossing  gates  on  the  north  side  of  John  street  to  the  new  location 
shown  on  the  plan  filed  with  the  Board; 

And  for  an  order,  under  section  162  (1)  (n)  authorizing  the  applicant  company  to 
move  a  pole  on  the  Hamilton  Electric  Power  Commission  and  a  pole  of  the 
Dominion  Power  and  Transmission  Company,  Limited,  to  the  new  location  on 
said  plan 

File  No.  27802.1. 

Heard  at  Hamilton,  October  7,  1920. 

JUDGMENT. 

Commissioner  Boyce  : 

The  Toronto  Hamilton  and  Buffalo  Railway  Company  asks  for  an  order  author- 
izing it,  at  its  own  expense,  to  make  certain  changes  of  an  inconsequential  nature 
in  the  alignment  of  its  westbound  main  track,  at  the  crossing  of  John  and  Hunter 
streets,  and  in  connection  therewith  and  as  a  necessary  incident  to  that  work  to  make 
other  changes,  some  of  which  affect  the  streets  of  the  city  of  Hamilton.  No  inter- 
ference with  the  present  layout  of  the  railway  on  the  north  side  of  Hunter  street 
as  originally  authorized  by  the  city  of  Hamilton  is  contemplated  in  this  application, 
and  the  basis  of  the  application  is  the  desire  by  the  railway  company  to  remedy  an 
unfavourable  condition  of  operation  caused  by  the  condition  of  trackage  along 
Hunter  street,  and  in  its  effect  an  improvement  of  present  conditions. 

Plans  have  been  filed  showing  the  proposed  changes  which  have  for  their  main 
object  (a)  improvement  of  operating,  and  (h)  the  safety  of  the  public.  The  proposal 
appears  to  be  a  reasonable  one.  The  Board's  Chief  Engineer  after  hearing  the  evidence, 
made  an  examination  on  the  ground,  and  is  of  opinion  that  the  application  should  be 
granted.  He  states  that  there  is  an  objectionable  six-degree  reverse  curve  in  the 
present  westbound  track  on  Hunter  street  about  two  blocks  east  of  the  passenger 
station,  which  it  is  proposed  should  be  removed  out,  and  which  the  Engineer  is  of 
opinion,  because  "  it  is  not  a  very  safe  operation  as  it  is,"  should  be  straightened 
o.ut.  I  wars  of  the  same  opinion  after  hearing  the  evidence,  and  am  confirmed  in  that 
opinion  by  the  report  of  the  Chief  Engineer. 
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The  proposed  work  of  straightening,  or  lessening,  this  curve,  will  necessitate  the 
moving  of  the  westbound  track,  closer  to  the  north  side  of  Hunter  street,  and  thereby- 
encroaching  slightly  upon  the  sidewalk  at  the  northeast  corner  of  John  and  Hunter 
streets.  The  sidewalk  at  this  pbint  is,  approximately,  5  feet  vpide,  and  the  railway, 
which  owns  the  building  and  land  at  the  point  of  encroachment,  proposes  to  substitute 
a  sidewalk  11  feet  wide,  which  will  be  open  to  use  of  pedestrians  as  a  sidewalk.  At 
present,  it  is  said  that  a  train  occupying  the  westbound  track  leaves  but  5  feet  6  inches 
between  it  and  the  building  owned  by  the  railway,  so  that  the  proposal  of  the  railway 
to  widen  the  pedestrian  thoroughfare  at  this  point  to  11  feet  is  manifestly  in  the 
interests  of  public  safety  and  works  an  improvement  in  general  traffic  conditions. 
This  corner  is  a  busy  one,  and  the  sidewalk  at  present  is  said  to  be  too  narrow  for  the 
traffic  passing  over  it.  The  municipality  cannot  widen  it  to  the  south  because  of  the 
railway,  nor  to  the  north  without  expropriating  the  property  of  the  railway.  The 
railway  proposals,  to  my  mind,  involve  at  once  the  dual  advantage  of  lessening  or 
straightening  out  a  dangerous  and  awkward  curve,  and  at  the  same  time  providing 
more  room  on  the  sidewalk  at  point  of  encroachment  for  pedestrain  traffic.  The  total 
length  of  track  affected  would  be  336  feet.  West  of  John  street  it  is  50  feet,  an 
average  of  one  foot;  across  John  street,  66  feet,  an  average  of  3 J  feet;  and  east  of 
John  street,  220  feet,  with  an  average  of  3i  feet. 

Counsel  for  the  city  did  not  object  very  strenuously  to  the  proposals  of  the  railway 
in  detail.  In  fact,  Mr.  Waddell  said  (p.  6722  of  evidence,  vol.  339'),  speaking  of  the 
increased  sidewalk  accommodation  proposed :  "  If  the  order  goes  it  will  be  an  advantage 
if  we  have  that  as  part  of  our  highway."  But,  he  objected  generally  on  behalf  of  the 
city  to  any'  interference  with  the  city  streets,  on  the  grounds, — 

(a)  That  the  route  through  Hamilton  was  authorized  by  Parliament.  That  no 
change  should  be  made,  or  could  be  made  without  the  consent  of  the  city  council,  and 
the  city  objects  to  the  changes  for  many  reasons  (not  specified)  ; 

(h)  That  during  the  past  six  or  seven  years  the  city  has  been  iDefore  the  Board 
and  the  Government  to  authorize  a  common  route  to  the  railways  through  Hamilton 
and  has  asked  that  the  whole  of  this  railway  east  of  the  tunnel  be  eliminated  and 
moved  to  the  northern  part  of  the  city;  and  the  effect  of  the  present  proposal,  if 
sanctioned,  would  be  to  enable  the  railway  to  become  further  installed  in  its  present 
location  from  which  the  city  has  been  trying  to  move  them,  in  conformity  with  the 
recommendations  in  the  Tye-Cauchon  report,  which  the  city  is  ambitious  to  have 
adopted;  and, 

(c)  Incidentally — though  not  expressly — the  absence  of  jurisdiction  in  the  Board 
to  make  an  order,  which  would,  without  the  consent  of  the  city  council,  authorize  the 
railway  to  encroach  upon  city  property,  having  regard  to  the  decision  of  the  Supreme 
Court  of  Canada,  upon  a  special  case  submitted  by  the  Board,  re  Hunter  street,  in  the 
citv  of  Hamilton  v.  Toronto,  Hamilton  and  Buffalo  Ky.,  17  C.K.C.  p.  370  (50  C.E.C., 
p.  128). 

Dealing  with  these  objections  in  the  order  mentioned:  The  route  of  the  railway 
through  the  city  of  Hamilton  was  fixed,  generally,  by  by-law  No.  755  of  that  city, 
intituled  "  By-law  No.  755,  for  granting  a  bonus  of  $225,000  in  aid  of  the  Toronto, 
Hamilton  and  Buffalo  Kailway  Company",  passed  by  the  city  council  the  29th  October, 
1894,  after  being  voted  upon  and  approved  by  the  ratepayers,  and  which  by-law  was 
confirmed  by  Act  of  the  Legislature  of  Ontario  (1895),  58  Vict.  (Ont.),  cap.  68,  and 
by  Act  of  the  Parliament  of  Canada  (1895),  58-59  Vict.,  cap.  66.  Another  by-law,  No. 
638,  for  the  granting  of  $275,000  to  the  railway,  antecedent  to  the  above,  was  dated 
September  20,  1892,  and  was  ratified  and  confirmed  by  the  Parliament  of  Canada, 
1893,  cap.  62. 

The  former  of  these  Dominion  Statutes  (58-59  Vict.,  cap.  66)  was  held  by  the 
Supreme  Court  of  Canada,  in  the  case  cited,  affecting  the  location  of  these  railway 
lines  in  Hamilton,  to  be  a  Special  Act  within  the  meaning  of  the  Railway  Act,  R.S.C. 
1906,  cb.  37,  sec.  2,  (28)  and  3;  Railway  Act,  1919,  9-10  Geo.  V,  cap.  68,  sec.  2  (28), 
and  that  the  Board  has  no  power,  on  an  application  by  the  city,  to  make  an  ordler 
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directing  the  Toronto,  Hamilton  and  Buffalo  Railway  Company  to  divert  its  line 
of  railway  from  its  present  location  in  the  city  of  Hamilton  to  some  other  location 
in  the  city. 

We  are  called  on  to  decide  as  a  consequence  of  the  attitude  of  the  city  in  this  case, 
whether,  although  the  Board  has  not  the  power  to  make  the  diversion  mentioned,  it 
is  also  without  power  to  make  changes  of  a  very  unimportant  (so  far  as  diversion  or 
variation  of  route  is  concerned)  nature,  in  the  interests  of  convenience  and  safety  of 
operation,  as  outlined  in  the  proposals  now  brought  before  the  Board,  at  the  instance 
of  the  railway,  for  consideration. 

The  Dominion  Statute  validating  by-law  No.  755  (58-59  Vict.,  cap.  66),  provides, 
sec.  8 — That  nothing  in  that  Act  shall  affect  any  rights  or  powers  conferred  by  the 
Railway  Act  on  the  Railway  Committee  of  the  Privy  Council. 

As  regards  the  effect  of  the  decision  of  the  Supreme  Court  of  Canada  on  the 
special  case  above  referred  to,  this  section,  although  cited,  had  no  bearing;  for  one 
reason  because  the  like  conditions  would  have  existed  as  regards  the  power  of  the 
Railway  Committee  of  the  Privy  Council  as  to  such  a  diversion,  as  was  contemplated 
at  that  time,  namely^  a  compulsory  diversion,  upon  the  application  of  the  city,  of  the 
railway  tracks  from  the  southerly  to  the  northerly  side  of  the  city  so  as  to  conform 
with  the  recommendations  and  general  proposals  included  in  the  Tye-Cauchon  Report, 
which  the  city  was  anxious  to  adopt. 

Section  32  of  the  Railway  Act  of  1919  provides  that,  where  any  act  of  the  Railway 
Committee  of  the  Privy  Council  is  given  any  power  or  authority,  or  charged  with  any 
duty  with  reference  to  any  company,  railway,  matter,  or  thing,  such  power,  authority, 
or  duty  may,  or  shall,  be  exercised  by  the  Board. 

Section  17-8  of  the  Railway  Act  provides:  (ss.  1)  with  regard  to  deviations,  changes 
or  alterations  required  to  be  made  by  the  railway  company  in  the  railway  as  already 
constructed,  or  as  merely  located  and  sanctioned,  etc.  Application  may  be  made  to 
the  Board  in  the  prescribed  manner  for  approval,  and  the  Board  may  sanction  the 
same.  Subsection  4  of  that  section  provides  that  where  such  deviation,  change,  or 
alteration  is  made,  or  to  be  made,  for  the  purpose  of  lessening  a  curve,  reducing  a 
gradient,  or  otherwise  benefiting  the  railway,  or  for  any  other  purpose  of  public 
advantage,  as  may  seem  to  the  Board  expedient,  if  such  deviation,  change  or  alteration 
does  not  exceed  three  hundred  feet  from  the  central  line  of  the  railway,  located,  or 
constructed,  in  accordance  with  the  plans,  profiles  and  books  of  reference  deposited 
with  the  Board  under  this  Act,  the  Board  may  exempt  the  Company  from  complying 
with  the  prescribed  requirements  of  the  section  as  to  filing  plans,  etc. 

It  will,  therefore,  be  seen  that  by  the  Dominion  Statute  referred  to,  ratifying 
by-law  Xo.  755,  section  8,  whatever  powers  the  Railway  Committee  of  the  Privy 
Council  then  had  with  regard  to  a  railway  were  preserved  to  it.  Section  32  of  the 
present  Railway  Act  confers  upon  this  Board  the  same  duties,  powers  and  authority 
as  before  the  creation  of  the  Board  and  at  the  time  that  the  Dominion  Act  (58-59 
Vict.,  cap.  66)  was  passed,  were  vested  in  the  Railway  Committee  of  the  Privy  Council. 
While  the  Supreme  Court  held  that  there  was  no  power  in  the  Board  to  order  the 
substantial  deviation  of  the  route  asked  for,  because  that  route  was  fixed  by  the  by- 
law, confirmed  by  a  Dominion  Act,  and  therefore  had  all  the  force  and  effect  of 
a  Special  Act,  it  is  clear  that  there  was  nothing  in  that  decision  affecting  the  juris- 
diction of  the  Railway  Committee  of  the  Privy  Council,  or  of  this  Board,  as  its 
successor,  as  regards  the  tracks  as  laid  in  conformity  w4th  the  by-law. 

Being  of  the  opinion  that  the  proposals  of  the  Railway  Company  in  this  applica- 
tion to  make  the  very  slight  changes  in  its  tracks  along  Hunter  street  for  the  purpose 
of  lessening  what  is  reported  to  be  a  dangerous  curve,  and  to  remove,  what,  from 
personal  observation,  I  regard  as  a  very  undesirable  and  dangerous  condition  of  opera- 
tion upon  a  city  street,  would  benefit  the  railway  and  would  be  to  the  public  advantage, 
it  would  appear  clear  that  the  power  to  make  the  very  slight  diversion  of  the  railway 
as  already  constructed  under  the  by-law,  required  for  this  purpose,  is  within  the 
jurisdiction  of  the  Board  and  is  not  such  a  diversion  as  is  contemplated  by  the  decision 
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of  the  Supreme  Court  on  the  Special  Case  referred  to.  I  am  also  of  opinion  that 
nothinjz:  in  the  decision  referred  to  is  intended  to  interfere  with,  or  does  interfere 
with,  the  very  wholesome  jurisdiction  of  the  Board  exercisable  under  section  2i87  of 
the  present  Railway  Act,  in  the  interests  of  safety,  accommodation  and  comfort  of 
the  public  and  of  the  employees  of  the  Company,  and,  generally,  with  regard  to  the 
working:  of  the  railway  as  located,  constructed,  and  in  operation. 

In  desicribing  and  specifying-  the  route  whidhl  the  railway  company  was  to  take 
through  the  city  of  Hamilton,  by-law  ISTo.  755  provides,  as  regards  Hunter  street 
(Statutes  of  Ontario,  1895,  cap.  68,  foot  of  page  405)  :— 

The  railway  will  thence  continue  from  the  centre  line  of.  Hunter  street 
at  Park  street,  along  Hunter  street  but  keeping  to  the  north  thereof  as  much 
as  practicable,  leaving  as  much  of  the  street  on  the  south  side  of  the  railway 
as  practicable  for  the  use  of  teams  and  pedestrians." 

It  is  made  clear  by  this  specification  as  regards  the  construction  of  the  railway 
along  this  particular  street  that  it  was  the  desire  of  the  city  that  the  railway  sho.uld  be 
kept  as  much  as  practicable  to  the  north  of  Hunter  street,  leaving  the  south  side  of 
the  street  as  much  as  practicable  for  teams  ,  and  pedestrains,  and  the  railway  tracks 
were  laid  in  that  way,  with  the  consent  of  the  city;  the  whole  of  the  vehicular  traffic 
being  south  of  the  tracks  which  come  close  up  to  the  sdidewalk  on  the  north  side;  that 
passing  cars  and  engines  project  to  a  slight  extent  over  that  part  of  the  sidewalk 
now  proposed  to  be  widened,  in  such  a  manner  as  to  constitute  a  serious  menace  to 
public  safety.  The  basis  of  the  present  .propoisal  ds  clearly  in  consonance  with  this 
specification.  Whatever  slight  movement  of  trackage  is  involved  (and  the  specifica- 
tions show  it  to  be  very  slight)  is  to  the  north  side  of  the  street,  so  that  more  o'f  the 
street  on  the  south  side  of  the  railway  is  made  practicable,  by  the  change,  for  the 
use  of  teams  ,and  pedestrians,  which  was  just  what  the  city  specified  in  its  by-law 
should  be  done  as  regards  the  use  of  Hunter  street  by  the  railway. 

The  objection  that  no  change  in  the  location  of  the  trackage  on  Hunter  street 
should  be  made  without  the  coASont  of  the  city  council  is,  I  think,  not  tenable.  The 
city  of  Hamilton  holds  jurisdiction  over  its  streets  by  virtue  of  the  powers  conferred 
upon  it  by  its  Act  of  Incorporation  as  a  city  by  the  Provincial  Legislature,  in  ri^hft  of 
the  jurisdiction  of  that  legislature  over  property  and  civil  rights  in  the  province, 
under  the  British  Xorth  America  Act.  That  power  is  subject  to  the  supervention  of 
federal  legislation  respecting  works  and  undertakings,  such  as  a  railway,  within  the 
jurisdiction  of  the  Parliament  of  Canada.  G.T.  Ry.  Co.  v.  City  of  Toronto,  32  O.L.R. 
120;  1  C.R.C.  82. 

And  where  railways  incorjKDrated  by  the  Dominion  Parliament  in  the  construction 
of  their  lines  of  raihvay,  have  complied  with  the  requirements  of  the  Dominion  law, 
and  are  there  with  the  consent  of  the  Railway  Committee  (or  of  this  Board),  they 
have  the  right  to  exercise  jurisdiction  for  the  purpose  of  their  railway  and  within 
their  authority  and  the  scope  of  the  Board's  permission,  over  the  highways  of  a  city 
without  taking  expropriation  proceedings  under  the  Railway  Act  and  without  making 
any  compensation  to  the  city  therefor,  Canada  Atlantic  Ry.  Co.  v.  Ottawa,  2  O.L.R. 
336;  1  C.R.C.  298;  C.P.R.  v.  North  Dumfries,  6  C.R.C.  147;  followed  in  Campbellford 
Lake  Ontario  &  Western  Ry.  Co.  v.  Twp.  of  Camden,  16  C.R.C.  p.  236;  and  as  regards 
the  power  under  Dominion  legislation  and  in  the  exercise  of  the  authority  of  the  Board 
to  take  the  lands  of  a  provincial  railway.  See  Lachine,  Jacques  Cartier  &  Maison- 
neuve  Ry.  Co.  v.  Montreal  Tramways  and  Montreal  Park  &  Island  Ry.  Co.;  Corpora- 
tion of  Toronto  &  Bell  Telephone  Ct>.  (1905)  Appeal  Cases  52;  Attorney  General  for 
British  Columbia  v.  C.P.R.  (1906)  Appeal  Cases,  p.  204;  Corporation  of  Toronto  v. 
C.P.R.  (1908)  Appeal  Cases  at  p.  58. 

Under  section  257  of  the  Railway  Act  and  cognate  sections,  it  would  appear  to  be 
within  the  power  of  the  Board,  of  its  own  motion,  to  deal  with  all  questions  involved. 
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where  a  railway  is  already  constructed  upon,  along",  or  across  any  highway,  including? 
the  risrht  to  make  such  Order  as  to  protection,  safety  and  convenience  of  the  public, 
or  that  cither  railway  or  highway  be  temporarily  or  permanently  diverted. 

The  question  of  the  adoption  by  the  city  of  Hamilton  of  the  Tye-Cauchon  report 
does  not  aifect  the  present  application.  The  city  of  Hamilton  endeavoured  by  appli- 
cation to  this  Board  to  obtain  a  direction  to  the  railways  to  remove  their  tracks  and 
lay  them  down  in  accordance  with  that  rexx)rt.  The  city  is  precluded  by  the  judgment 
of  this  Board,  upon  its  application  (December  12,  1917),  at  least  for  the  present,  and 
by  the  judgment  of  the  Supreme  Court,  to  which  I  have  referred,  from  succeeding  in 
such  endeavour. 

Desirable  as  it  may  be,  in  the  opinion  of  the  city,  that  the  Tye-Cauchon  report 
should,  if  not  now,  at  some  future  date,  be  adopted  as  the  most  desirable  solution  of 
the  railway  problem  of  the  city  of  Hamilton,  it  is  clear  that  while  the  city  is  unable 
at  present,  to  carry  out  that  elaborate  and  expensive  scheme,  no  reason  exists  Why  it 
should  raise  objections  to  the  exercise  by  the  railways,  with  the  sanction  of  the  Board, 
of  'the  rights  under  the  Railway  Act  to  make  such  diversions  and  changes  as  it  now 
proposes,  of  a  slight  character,  which  manifestly  have  for  their  object  the  improvement 
of  railway  operation  and  safety  and  convenience  of  the  public,  both  nsing  the  railway, 
and  pedestrians  using  the  north  side  of  Hunter  street.  Mr.  Waddell  urged  that  the 
railway  company  should  convey  that  portion  of  land  at  the  northeast  corner  of  Hunter 
and  John  streets,  which  is  to  be  made  into  a  sidewalk;  and  the  railway  though  not 
willing  to  make  an  absolute  grant  was  willing  to  lease  that  portion  of  the  railway.  I 
see  no  necessity  for  making  any  order  either  way.  The  city  of  Hamilton  is  confidently 
looking  forward  to  a  time  when  the  plan  for  the  entry  of  railway  tracks  into  Hamilton 
will  be  carried  out  in  accordance  with  the  recommendations  included  in  the  Tye- 
Cauchon  report,  so  that  all  railway  tracks  will  be  more  or  less  consolidated  at  the 
northerly  side  of  the  city,  instead  of  the  southerly  side  where  this  railway  is  at  present. 
It  will,  therefore,  be  only  during  such  time  as  the  railway  tracks  are  along  Hunter 
street  that  use  will  be  made  of  Hunter  street  in  the  manner  proposed  in  this  applica- 
tion, and  I  think  that  the  interests  of  the  city  and  the  rights  of  its  people  are 
sufficiently  protected  by  the  plans  already-  filed,  and  by  the  order  whi(?h  I  think  should 
go  ratifying  the  plans  and  giving  the  railway  the  powers  which  it  asks  for  to  carr;>- 
those  plans  into  effect.  I  regard  the  present  condition  of  things  at  the  northeast 
corner  of  John  and  Hunter  streets  as  intolerable  from  a  point  of  view  of  danger  to 
pedestrians  using  the  sidewalk  on  the  north  side  of  Hunter  street,  and  I  am  surprised 
that  the  city  has  not  intervened  to  remedy  it.  I  also  regard  the  proposals  of  the  railway 
to  remedy  that  danger  as  greatly  to  the  increase  of  the  public  safety  and  am  equally 
surprised  that  the  city  should,  by  its  objection  to  it,  apparently  be  satisfied  to  let 
such  a  dangerous  condition  continue. 

An  order  should  therefore  go  authorizing  the  railway  company,  at  its  own 
exx>ense,  and  in  accordance  with  the  plan  submitted  to  the  Board  and  subject  to  the 
approval  of  an  Engineer  of  this  Board,  to  carry  out  the  work  mentioned  in  the  appli- 
cation. The  city  of  Hamilton  will  have  preserved  to  it  all  rights  of  user  of  the  extended 
sidewalk  of  11  feet  shown  in  the  plan  at  the  northeasterly  corner  of  Hunter  and  John 
streets  to  tbe  same  extent  as  theretofore  they  had  the  use  of  the  previous  sidewalk  of 
five  feet,  and  there  will  be  no  interruption  of  pedestrian  traffic  by  the  railway  at  this 
point,  except  during  the  i)eriod  the  change  is  being  made. 

Xo  objection  is  made  to  that  part  of  the  application  which  asks  for  authority  to 
remove  the  crossing  gates  on  the  north  side  of  John  street  to  the  new  lorcation  shown 
on  the  said  plan,  nor  to  the  removal  of  the  pole  of  the  Hamilton  Hydro-Electric  Power 
Commission  and  the  pole  of  the  Dominion  Power  and  Transmission  Power  Company, 
Limited,  all  of  which  details  are  necessarily  incident  to  the  carrying  out  of  the  general 
scheme  which  is  approved  of.  All  the  work  will  be  carried  on  at  the  expense  of  the 
railway  com])any  and  subject  to  the  approval  of  an  Engineer  of  the  Board,  who  will, 
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doubtless,  confer  with  tJie  city  engineer,  so  that  the  interests  of  all  parties,  in  the 
carrying  out  of  the  work,  will  be  fully  proteoted.  The  work  to  be  completed  by  1st 
July,  1921. 

Ottawa,  Xovember  12,  1920. 

X.B. — Mr.  CoTiimissioner  Goodeve  who  presided  ait  the  hearing  was  unable, 
througrh  illnesis,  to  take  formal  part  in  the  judgment,  but  signified  his  concurrence 
in  the  result. 

The  Assistant  Chief  Commissioner  concurred. 


ORDER  No.  30292. 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  herein- 
after called  the  "  applicant  company"  under  section  167  of  the  Railway  Act, 
1919,  for  approval  of  route  map  showing  the  general  location  of  the  Inter- 
provincial  and  James  Bay  Railway  Branch  Line  from  a  point  on  its  line  already 
approved,  in  the  pamsh  of  Duhamel,  at  mileage  0,  to  a  point  at  Ville  Marie, 
mileage  8,  in  the  said  parish,  in  the  province  of  Quebec,  the  said  route  map 
being  on  file  with  the  Board  mnder  file  No.  201f80.2. 

Wednesday,  the  3rd  day  of  November,  A.D.  1920. 

Hon.  F.  B.  Carvell^  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  S.  Goodeve,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of  the 
Board, — 

It  is  ordered:  That  the  Chief  Commissioner  of  the  Board  be  authorized  to 
approve  thK3  route  map,  on  file  with  the  Board  under  the  said  file  No.  20480.2,  showing 
the  general  location  of  the  InterpTOvincial  and  James  Bay  Railway  Branch  Line  from 
a  i)oint  on  the  main  line,  at  mileage  48.2,  to  Ville  Marie,  a  distance  of  eight  miles. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  30303. 

In  the  matter  of  tJie  application  of  the  W^estern  Power  Company  of  Canada,  Limited, 
hereinafter  called  the  "  applicant  company"  under  section  SSI  of  the  Railway 
Act,  1019,  for  approval  of  its  Standard  Freight  Mileage  Tariff.  C.R.C.  No. 
B-11,  on  file  with  the  Board  under  file  No.  20595. 

TuESDA\,  the  Otb.  day  of  November,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 

V\xm  the  report  and  recommendation  of  the  Ch.ief  Traffic  Officer  of  the  Board, — 

It  is  ordered:  That  the  Standard  Freight  Mileage  Tariff  of  the  aipplicant  com- 
pany, C.R.C.  No.  B-11,  on  file  with  the  Board  under  the  said  file  No.  20595,  be,  and 
it  is  hereby,  approved;  the  said  tariff,  with  a  reference  to  this  order,  to  be  published 
in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 


F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  1^0.  30304. 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company  for  an 
order  extending  the  time  within  which  - it  was  required,  hy  Order  No.  30155, 
dated  September  29,  1920,  to  erect  a  station  building,  with  passenger,  freight, 
express,  and  telegraph  service,  at  or  near  Victoria  Avenue,  Westboro,  Ontario. 

rile  No.  30164. 

Tuesday,  the  9th  day  of  Novemher,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application, — 

The  Board  orders:  That  the  time  within  which  thie  said  station  building  may  be 
erected  at  Victoria  avenue,  Westboro,  in  the  province  of  Ontario,  be  extended  until 
the  1st  day  of  July,  1921 :  Provided  that  pending  the  erection  of  the  proposed  station 
building,  a  temporary  station  and  platform  be  erected  at  the  point  in  question,  a 
station  agent  api)ointed,  passenger,  freight,  e:xpress,  and  telegraph  service  provided, 
and  a  spur  to  take  care  of  the  carload  traffic  be  constructed  on  or  before  the  1st  day 
of  December,  1920. 

S.  J.  McLEA^T, 

Assistant  Chief  Commissioner. 


ORDER  1^0.  30312. 

In  the  matter  of  the  complaint  of  R.  Laidlaw  Company,  Limited,  Toronto,  Ont.,  that 
the  Canadian  Pacific  Railway  Company  exacts  the  team  track  inters  witching 
toll  of  2  cents  per  100  pounds  on  cars  unloaded  by  it  on  the  private  siding  of  the 
Toronto  Power  Company  at  North  Toronto. 

EHe  l^'O.  6713.182. 

Tuesday,  the  9th  day  of  November,  A.D.  1920. 

S.  J.  MoLeax,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  complaint  at  the.  sittings  of  the  Board  held  in  Toronto, 
September  3,  1920,  in  the  presence  of  representatives  of  the  R.  Laidlaw  Company, 
Limited,  the  Canadian  Pacific  Railway  Company,  and  the  Canadian  Manufacturers' 
Association,  and  what  was  alleged, — 

The  Board  declares:  That  the  said  interswitching  toll  of  two  cents  per  100 
pounds  was  wrongfully  made;  and  the  Canadian  Pacific  Railway  Company  is  hereby 
authorized  to  repay  to  the  R.  Laidlaw  Company,  Limited,  the  excess  amount  charged 
and  collected  by  it  on  cars  consigned  to  the  said  company  and  placed  by  the  railway 
company  on  the  private  siding  of  the  Toronto  Power  Company. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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OKDER  No.  30835. 

In  the  matter  of  the  application  of  property  owners  at  Crescent  Beach,  in  the  province 
of  'BritisJi  Columhia,  hereinafter  called  the  "  applicants/'  for  an  order  directing 
the  Vancouver,  Victoria  &  Eastern  Bailway  and,  Navigation  Company  'to  erect 
a  station  and  appoint  a  station  agent  at  Crescent  Beach: 

File  No.  30540 

Tuesday,  the  9th  day  of  November,  19;20'. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.O.,  Deputy  Chief  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Vancouver, 
October  13,  1920,  the  applicants  and  the  railway  company  being  represented  at  the 
hearing,  and  what  was  alleged,  the  parties  consenting  in  acordance  with  the  terms  of 
a  memorandum  filed  at  the  hearing,  — 

The  Board  orders:  That  the  Great  Northern  Railway  Company  (Vancouver, 
Victoria  &  Eastern  Railway  and  Navigation  Company)  erect  a  station  building, 
twenty-four  feet  by  forty-eight  feet  (24'  x  48'),  at  Crescent,  in  the  province  of  British 
Columbia;  the  waiting-room  to  be  twelve  feet  by  twenty-four  feet  (12'  x  240,  "the 
freight  shed  twenty  feet  by  twenty-four  feet  (20^  x  240,  and  the  office  to  take  up  the 
remainder  of  the  space;  and  that  the  said  station  building  be  completed  by  the  1st 
day  of  May,  1921. 

2i  That  the  said  railway  company  appoint  a  station  agent  at  Crescent  during  the 
months  of  June,  July  and  August  in  each  arid  every  year. 

3.  That,  during  the  remainder  of  the  year,  a  caretaker  be  appointed  to  see  that 
package  freight  and  express  shipments  are  properly  housed,  keep  the  freight  locked, 
and  receive  and  deliver  freight  for  two  hours  daily,  except  Sunday,  betAveen  the  hours 
of  one  and  three  o'clock  in  the  afternoon. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  30310. 

In  the'  matter  of  the  application  of  the  Great  Lakes  Dredging  Company,  hereinafter 
called  the  "  applicant  company','  for  an  order  requiring  that  the  cubical  contents 
of  shipments  of  quantities  of  fir  piles,  shipped  hy  the  applicant  company  from 
British  Columhia  to  Ojihway,  he  ascertained  hy  the  formula  given  for  round 
timber  in  the  Canadian  Freight  Classification,  and  that  the  freight  charges  be 
based  on  an  estimated  weight  of  3-2  pounds  per  foot  board  measure  of  the  piles. 

File  No.  28902. 

Wednesday,  the  10th  day  of  November,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner, 
S.  J.  MoLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

I'pon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  July 
f),  1920,  in  the  presence  of  counsel  for  the  applicant  company,  the  Canadian  Paicific 
Railway  Company,  and  the  Canadian  National  Railways,  and  what  was  alleged;  and 
upon  reading  the  written  submissions  filed, — 

TJie  Board  orders:    That  the  application  be,  and  it  is  hereby,  refused. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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GENERAL  ORDER  No.  318. 

In  the  matter  of  the  general  order  of  the  Board  No.  SlJk,  dated  October  5,  1920,  adopting 
regulations  governing  the  control  of  fuel  supplies. 

File  No.  303311.1. 

Saturday,  the  13th  day  of  November,  A.D.  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Whereas  it  is  deemed  desirable  by  the  Board  that  the  said  regulations  be  amended 
to  provide  for  the  distribution  of  coal  at  fair  and  reasonable  prices, — 

It  is  accordingly  ordered:  That  the  said  General  Order  No.  314,  dated  October 
5,  1920,  be,  and  it  is  hereby,  amended  by  substituting  for  paragraph  (/i)  in  section  3, 
part"A,"  of  the  order,  the  following,  namely: — 

"  (Ji)  To  fix  and  determine,  in  case  of  need  and  subject  to  tJie  approval  of 
the  Government  of  the  province,  the  maximum  prices  at  which  any  or  all 
classes  and  grades  of  fuel  may  be  sold  and  distributed  within  any  municipality." 

And  adding,  as  paragraph  (i)  to  the  said  section  3,  the  following : — 

"  (i)  Generally  to  assist  and  advise  the  Board  in  regard  to  fuel  matters 
and  the  enforcement  of  any  orders  or  regulations  that  may  from  time  to  time 
be  prescribed  by  the  Board." 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 

11088—2   

ORDER  No.  30329. 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  herein- 
after called  the  "applicant  coynpany,"  under  section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  its  line  of  railway  from 
Eaton  to  Alsash,  for  temporary  service  for  the  accommodation  of  the  puhlic, 
between  mileage  115  and  lJfS-13. 

File  No.  19221.115. 
Saturday,  the  13th  day  of  November,  1920. 

Hon.  W.  B.  Naxtel,  K.C,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  ill 
by  its  Assistant  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, —  • 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of  railway  (McRorie  Westerly 
Branch)  from  Eaton  to  Alsask,  mileage  115  to  148-13:  Provided  that  th^  sx>eed  of 
trains  operated  over  the  said  line  shall  not  exceed  eighteen  miles  an  hour. 

W.  B.  NANTEL, 
Deputy  Chief  Commissioner. 


396 

OKDEK  No.  30349. 

In  the  matter  of  the  complaint  of  J.  Kohler  of  Cayuga,  Out.,  against  the  'proposed 
discontinuance  of  the  stopping  of  Wabash  trains  No.  3  west  and  No.  2  east  )at 
Cayuga. 

File  No.  6930. 

Friday,  the  19th  day  of  Novemher,  A.D.  1920. 

Hon.  F.  B.  Garvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel^  K.C,  Deputy  Chief  Commissioner. 

J.  G.  EuTHERFORD,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  complaint  and  on  behalf  of  the 
Wabash  Railway  Company;  and  npon  the  report  and  recommendation  of  the  Chief 
Operating  Officer  of  the  Board, — 

It  is  ordered:  That  the  Wabash  and  the  Grand  Trunk  Railway  Companies  be,  and 
they  are  hereby,  required  to  arrange  for  Wabash  trains  Nos.  2  and  3  to  stop  at  Cayuga, 
until  further  order  of  the  Board. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Gomylaint  of  Dominion  Canners,  Ltd.,  Hamilton,  re  claim  for  refund  on  demurrage 
charges  accruing  during  the  influenza  epidemic. 

File  1700.234.25. 

JUDGMENT. 

McLean,  Assistant  Chief  Commissioner: 

Application  is  made  by  the  Dominion  Canners,  Ltd.,  of  Hamilton,  Ont.,  respecting 
certain  claims  for  refund  of  demurrage  charges,  which  demurrage  charges  accrued 
on  the  lines  of  the  Grand  Trunk  during  the  period  of  the  influenza  epidemic. 

The  Board,  under  date  of  May  31',  1919,  issued  a  notice  that  the  special  treat- 
ment given  in  respect  of  influenza  conditions  was  to  terminate  on  June  15,  1919. 
This  notification  at  the  same  time  set  out  that  it  did  not  in  any  way  affect  claims 
at  present  under  consideration,  or  claims  in  respect  of  relief  under  the  judgment  in 
the  matter  of  Car  Demurrage  Rules — Influenza  Epidemic,  which  may  be  fikd  prior 
to  June  15,  1919. 

The  situation,  in  brief,  is  that  claims  were  filed  with  the  Grand  Trunk  on  or 
about  January  22,  1919.  Correspondence  took  place  between  the  Canadian  Car 
Demurrage  Bureau  and  the  applicant,  pointing  out  that  certain  particulars  were 
necessary.  Applicant  was  asked  to  supply  receipted  expense  bills,  also  to  file  an  affi- 
davit to  the  effect  that  the  total  amount  of  demurrage  so  charged  is  a  direct  result 
of  the  epidemic,  or,  in  the  alternative,  the  affidavit  to  state  just  what  proportion  of  the 
amount  charged  was  directly  attributable  to  this  cause.  The  sum  involved  amounts 
to  $111. 

Under  date  of  March  12,  1919,  the  applicant  furnished  information  as  to  the 
number  of  men  employed  immediately  previous  to  the  epidemic  period  and  also  during 
the  period  of  epidemic. 

The  judgment  provides  as  follows: — 

"  Applicants  for  relief  under  the  Board's  order,  so  that  the  question  can 
properly  be  disposed  of  not  only  as  between  the  railways  and  the  merchants, 
but  as  between  merchants  themselves,  and  so  that  all  may  be  treated  on  a  like 
basis  and  without  discrimination,  should  file  with  the  Car  Service  Bureau,  or 
with  the  immediate  railway  company  interested,  evidence,  in  writing,  either 
by  affidavit  or  declaration,  giving  the  following  particulars: — 

"  1.  The  number  of  men  employed  immediately  previous  to  the  epidemic. 
"  2.  The  number  of  men  employed  during  the  continuance  of  the  epidemic 
and  at  the  time  the  default  in  question  took  place. 
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"  3.  Any  special  or  auxiliary  efforts  made  to  release  the  cars  during  such 
period,  such  as  by  taking  men  when  possible  from  other  branches  of  the  firm's 
activities,  or  securing  them  from  outside  sources,  such  as  the  services  of  out- 
side carters  when  available,  or  showing  that  no  men  were  available  in  other 
branches  of  the  applicant's  business. 

"  4.  What  action,  if  any,  was  taken  to  stop  further  shipments  to  the  plant 
until  the  epidemic  had  ceased. 

5.  If  no  action  was  so  taken,  to  show  whether,  in  the  course  of  trade 
and  having  regard  to  the  dates  of  shipments,  any  such  action  was  possible." 

As  the  treatment  given  was  special  in  its  nature,  it  follows  that  rigid  compliance 
with  the  regulations  above  quoted  is  absolutely  essential. 

As  pointed  out,  the  evidence  is  to  be  supplied  in  writing,  either  by  affidavit  or 
statutory  declaration.  The  various  particulars  called  for  under  numbers  1  to  5  above 
set  out  were  not,  according  to  the  material  filed,  set  out  in  the  afiidavits  or  declara- 
tions. 

The  Board  has  before  it  copies  of  statutory  declarations  by  George  Gibhs,  of  the 
town  of  Simcoe,  declared  on  the  22nd  of  June,  li920;  by  Thomas  E.  Puzey,  of  the 
town  of  Simcoe,  declared  on  April  5,  1920;  and  by  Oliver  TTptgrove,  of  Brantford, 
Ont.,  declared  on  April  5,  1920.  These  declarations  set  out,  in  the  case  of  Gibbs, 
that  he  had  charge  of  the  unloading  of  tin  plate  at  the  factory  of  the  Domision 
Canners,  Ltd.,  at  Simcoe,  and  that  between  ^October  29,  1918,  and  November  20,  1918, 
both  days  inclusive,  there  was  a  delay  at  the  factory  in  the  unloading  of  certain  cars 
specified ;  and  it  is  set  out  that  the  delay  in  unloading  of  said  cars  was  caused  through 
illne^  of  various  hands  at  said  factory  or  of  their  respective  families  from  Spanish 
influenza,  which  was  epidemic  throughout  the  town  at  that  time;  and  it  was,  there- 
fore, impossible  to  load  cars  promptly  during  that  period. 

The  declaration  of  Pusey  sets  out  that  he  was  engaged  as  a  shipper  at  the  factory 
of  the  Dominion  Canners,  Ltd.,  at  Simcoe,  Ont.,  and  in  this  capacity  had  charge  of 
the  unloading'  of  certain  railway  cars  at  the  factory  during  the  fall  of  1918,  and  that 
in  the  case  of  one  car  specifically  mentioned  the  delay  in  unloading  was  due  to  influ- 
enza conditions. 

The  declaration  of  Uptgrove,  who  was  manager  of  the  evaporator  at  Simcoe 
(luring  the  fall  and  winter  of  1918-19,  states  that  there  were  delays  between  October 
29,  1918,  and  November  20,  1918,  in  respect  of  the  unloading  of  specified  cars,  setting 
out  that  the  delay  in  question  was  due  to  influenza  conditions. 

In  the  claim  as  filed  mth  the  Board,  it  is  stated  that — 

"We  would  advise  that  our  factory  at  Simcoe  informs  .us  that  the  delay 
in  forwarding  documents  was  due  to  the  fact  that  one  who  should  have  made 
affidavit  was  not  in  our  employ,  and  it  took  them  considerable  time  to  locate 
him.  In  the  meantime,  they  held  up  the  balance  of  the  information  so  that 
it  could  be  all  placed  before  the  carriers  at  one  time.  Your  prompt  reply  will 
greatly  oblige." 

Reference  is  made  to  one  "affidavit";  it  is  not  clear  why  the  other  declarations 
were  delayed. 

The  re^^ulations  as  to  what  was  required  and  the  way  in  which  the  information 
was  to  be  submitted  and  the  time  when  the  information  was  to  be  submitted  are  all 
specifically  set  out  in  the  judgment  above  referred  to.  The  judgment  in  question 
issued  as  a  result  of  some  difficulties  which  had  arisen  in  connection  with  the  con- 
.-truction  of  the  Board's  judgment  in  the  same  matter,  which  issued  a  month  previous 
io  the  judgment  herein  concerned;  and  it  was  with  a  knowledge  of  the  difficulties 
which  had  arisen  that  the  specific  requirements,  already  set  out,  were  provided  for. 

The  judgment  provides  for  the  initiation  of  the  islaim  by  the  filing  of  an  affidavit 
(>T  declaration  setting  out  the  requisite  particulars.    As  already  set  out,  the  declara- 


lions  were  not  made  until  a  considerable  period  had  elapsed  after  the  termination 
of  the  period  set  for  filing  of  claims.  The  declarations  were  supplied  to  Mr. 
Collins  on  July  8,  1^20.  Further,  the  declarations  as  made  do  not  follow  the  detailed 
requirement*  of  the  judgment. 

The  whole  question  narrows  down  to  this — has  the  applicant  complied  with  the 
requirements  of  the  judgment  ^    It  has  to  be  held  that  he  has  not. 

November  11,  1920. 

The  Chief  Commissioner  and  Commissioner  Boyce  concurred. 


Consideration  of  the.  matter  of  protection  of  the  crossing  at  Edward  street,  one-half 
mile  east  of  the  station  at  Prescott,  Ontario  ( G.T.R.). 

File  9437.681. 

Heard  at  Ottawa,  February  3,  1920. 
JUDGMENT. 

Commissioner  Boyce: 

This  case  was  set  down  and  heard  at  a  sittings  of  the  Board,  at  Ottawa,  on, 
February  3,  1920,  for  consideration  of  the  matter  of  protection  of  the  crossing  at 
Edward  street,  one-half  mile  east  of  the  station  at  Prescott,  Ontario,  on  the  G.T.B., 
and  has  been  standing  for  judgment.  The  application  at  the  hearing  was  not  supported 
by  the  town  of  Prescott,  which  was  notified  to  come  before  the  Board  on  the  initiative 
of  the  Chief  Operating  Ofiicer  of  this  Board,  who  thought  that  further  protection 
sould  be  afforded  them  than  the  bell  which,  in  his  opinion  and  in  the  opinion  of  his 
inspectors  gave  inadequate  protection.  The  hearing  in  this  way  was  brought  about 
by  investigation  into  an  accident  at  the  crossing  to  one  C.  B.  Clute,  70  years  old,  who 
was  injured  by  an  extra  work  train  at  this  crossing.  In  the  report  of  that  accident, 
which  brought  about  this  hearing,  the  inspector's  report  says  that  the  train  standing 
on  the  passing  track  appears  to  have  obscured  the  view  of  the  approaching  train,  and 
Mr.  Clute  (the  injured  man)  drove  his  auto  across  the  passing  track  and  was  struck 
by  the  step  of  the  caboose.  That  the  automatic  bell  was  ringing  but  Mr.  Clute  appears 
not  to  have  heard  it,  neither  did  he  hear  the  warning  shouted  by  the  engineer  in 
charge  of  the  train. 

The  crossing  is  within  the  limits  of  the  town  of  Prescott,  and  there  are  four 
Grand  Trunk  tracks  crossing  the  highway;  the  two  inside  tracks  being  west  and  east 
bound  main  tracks.  The  street  is  crossed  at  right  angles.  The  automatic  alarm  bell 
is  located  at  the  north  of  the  tracks  and  at  the  east  side  of  the  street. 

In  a  subsequent  report,  dated  November  27,  1919,  the  inspector  further  reports 
upon  the  condition  of  the  track.  He  states  that  the  trains  standing  on  either  one 
of  the  passing  tracks  is  a  very  grave  obstruction  to  the  view  of  approaching  trains 
using  the  main  track  and  that  something  more  than  a  bell  is  necessary  to  protect  this 
crossing  in  an  adequate  manner.  The  highway  is  senior  to  the  railway  at  this  point 
and  therefore  the  bell  is  maintained  at  the  expense  of  the  railway.  The  traffic  taken 
from  7  a.m.  November  10th  to  7  a.m.  November  12th  (for  4:8  hours)  is  as  follows: 
pedestrians  216,  or  an  average  of  4-5  per  hour;  vehicles  2i84;  autos  130,  or  an  average 
of  8.- 63  per  hour;  trains,  east,  34;  west  31;  switch  movements  18,  or  an  average  of 
1-73  per  hour.  The  plan  shows  that  the  view  of  the  crossing  at  the  southeast  corner 
is  permanently  obstructed  by  four  or  five  dwellings.  Temporary  obstructions  to  view 
are  caused  by  the  railway  company  allowing  cars  or  trains  to  occupy  one  or  both  of 
the  passing  tracks,  thereby  obscuring  to  persons  using  the  highway  the  view  to 
approaching  trains. 
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By  Order  Xo.  15806,  of  the  21st  December,  1911,  this  Board  ordered  that  this 
crossing  be  protected  by  an  electric  bell  to  be  installed  by  the  railway  company, 
twenty  per  cent  of  the  cost  of  v/hich  was  to  be  paid  out  of  the  Railway  Grade  Crossing 
Fund,  and  the  remainder  by  the  railway  company;  the  main  tracks  only  to  be  bonded ? 
and  trains  operated  over  the  crossing  on  other  than  main  tracks  to  be  limited  to  a 
rate  of  speed  not  exceeding  ten  miles  an  hour.  There  is  no  limitation  of  speed  on 
tlie  main  tracks  east  and  west  across  which  this  highway  is  carried  and  with  the 
view  at  right  angles  permanently  obstructed  by  buildings  and  temporarily  by  trains, 
or  cars,  standing  on  the  passing  tracks  the  crossing  forms  a  menace  to  highway  traffic, 
which,  in  my  opinion,  is  not  adequately  protected  by  the  bell  installed  and  in  opera- 
tion pursuant  to  Order  Xo.  15S0'6,  and  notwithstanding  that  the  highway  traffic,  as 
analyzed  above,  is,  per  hour,  not  very  heavy. 

Before  and  at  the  hearing,  the  solicitors  for  the  town  of  Prescott  took  the  ground 
that  the  crossing  was  not  a  dangerous  one  and  that  any  one  using  ordinary  care  and 
prudence  while  driving  over  it  w^ould  incur  very  little  risk.  It  is  also  represented  that 
the  new  Government  highway,  which  is  less  than  three  miles  east  of  the  latter  street 
.  which,  when  completed,  would  divert  a  large  portion  of  the  traffic  now  going  over  thct 
crossing  as  the  continuation  of  Edward  street  north  of  the  line  of  railway  is  in  a 
very  bad  state  of  repair,  and  therefore  the  corporation  of  the  municipality  of  Prescott 
was  of  opinion  that  there  was  no  need  of  gates  (the  form  of  protection  recommended 
by  the  Inspection  Department  of  this  Board)  being  placed  at  this  crossing. 

Since  the  hearing,  on  February  3,  another  accident  took  place  at  this  crossing  to 
one  William  Sellach  and  E.  E.  Adams.  The  circumstances  show  that  the  injured  men 
approached  the  crossing  in  an  auto  from  the  south.  There  were  two  west-bound  trains, 
one  following  the  other.  The  occupants  of  the  auto  were  on  Edward  street  when  the 
first  train  passed  over  the  crossing,  and  when  they  reached  the  crossing  the  electric 
bell  was  still  ringing.  They  did  not  see  or  hear  the  second  train  approaching  and 
drove  on  to  the  crossing  and  were  struck  by  the  second  train.  At  the  time  of  the 
accident  the  passing  tracks  were  clear  of  cars,  but  the  inspector  reports  that  the  view 
of  the  approaching  train  was  obscured  by  the  buildings  to  the  southeast  of  the  crossing 
above  referred  to. 

The  inspector  further  reports  that  while  he  was  at  this  crossing  making  his 
inspection  the  bell  was  continuously  ringing  for  twelve  minutes  and  again  for  seven- 
teen minutes  as  a  consequence  of  switching  operatiojis  over  the  crossing.  The 
inspector  again  reports  that  the  permanent  obstructions  to  the  view  are  the  buildings 
to  the  southeast  corner  above  referred  to,  and  the  temporary  obstructions  are  the  cars, 
or  trains,  occupying  one  or  both  of  the  passing  tracks. 

This  is  the  third  of  a  series  of  accidents  which  have  occurred  at  this  crossing — 
one,  July  12,  1911,  at  which  four  persons  were  injured;  one,  October  9,  1919,  at 
which  one  person  was  injured,  and  one  July  31,  1920,  at  which  two  persons  wer3 
injured.  Following  the  last  accident  the  railway  company  was  written  to  and  directed 
to  conform  to  the  statute  and  reduce  the  speed  of  trains  to  ten  miles  an  hour  at  this 
crossing,  but  the  railway  company  state  that  they  are  very  anxious  to  have  the  Slow. 
Order  removed.  The  trains  passing  over  this  crossing  are  some  of  them  high  speed 
trains  as  to  the  main  track,  and  with  the  obstructions  to  view,  temporary  and 
l>ermanent,  above  referred  to,  I  am  of  opinion  that  the  crossing  is  inadequately 
protected  by  the  electric  bell  installed  pursuant  to  the  order  above  referred  to. 

It  does  not  seem  to  me  to  be  a  case  in  which  the  Board,  having  regard  to  the 
traffic  and  all  other  circumstances,  should  impose  upon  the  railway  company  the  large 
expense  of  installing  and  maintaining  gates,  but  it  is  clear  that  further  protection 
raust  be  accorded  in  the  way  of  removing  the  menace  to  the  public.  As  there  appears 
to  be  a  probability,  as  stated,  that  the  opening  of  the  new  Ottawa-Prescott  highway 
will  divert  a  portion  of  the  traffic,  and  reduce  the  danger,  I  do  not  think  that,  for 
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tlie  present,  any  order  should  be  made  under  section  258,  requiring  the  railway  to 
cause  the  buildings  which  obstruct  the  view  to  be  removed.  If  cars  are  kept  from 
obstructing  the  view  and  a  wig-wag  signal  is  installed,  I  think  the  safety  of  the  public 
will  be  fairly  well  provided  for,  at  least  for  the  present. 

I  am,  therefore,  of  opinion,  that  for  the  more  adequate  protection  of  this  crossing, 
an  order  should  go,  providing:  (1)  That  in  addition  to  the  bell  a  wig-wag  signal  of 
improved  type  be  established  thereat;  twenty-five  per  cent  of  the  cost  of  which  may  be 
paid  out  of  the  Railway  Grade  Crossing  Fund,  and  the  balance,  including  cost  of 
maintenance,  to  be  paid  by  the  railway  company.  This  work  to  be  completed  by  1st 
January,  1921 ;  (2)  Prohibiting  the  railway  company  from  permitting  or  allowing  any 
train,  engine,  car,  or  cars,  to  stand  upon  the  passing  tracks  nearer  than  300  feet  from 
the  crossing  on  either  side. 

In  the  meantime  speed  restriction  imposed  by  section  300  will  be  continued  until 
further  order  is  made. 

Ottawa,  Xovember  12,  1920. 

The  Chief  Commissioner,  the  Assistant  Chief  Commissioner,  and  the  Deputy 
Chief  Commissioner  concurred. 


Application  of  the  Chatham,  Wallacelurg  and  Lake  Erie  Railway  Company,  for 
approval  of  proposed  Standard  Passenger  Tariff  C.R.C.  No.  Jf2,  and  Standard 
Freight  Mileage  Tariff,  Supplement  No.  1  to  C.R.C.  No.  576.  ^ 

File  2609.1. 

JUDGMENT. 

McLean,  Assistant  Chief  Commissioner: 

The  Chatham,  Wallaceburg  and  Lal^e  Erie  Railway  Company  applies  to  be  per- 
mitted to  put  in  force  the  i>ercentage  increases  authorized  by  General  Order  No.  308. 
The  following  summary  detail  may  be  referred  to  as  showing  the  financial  position 
of  the  applicant.    The  detail  is  for  the  year  ending  June  30,  1920. 


1918. 
..    ..  $13'0,574 
  97,590 

1919. 

$184,47-0 
152,971 

1920. 
$176,019 
167,579 

....      $  32,9'84 

$  31.499 

$  8,44(0 

Deduct — 

Interest  on  funded  debt  

....        $  2,636 
.  .    .  .  2,3'63 
.  .   .  .  34,72i3 

$  3,600 
4, '01 5 
34,725 

$  6,4'33 
3,360 
3'4,72i5 

.    ,  ,           $  6,742 

$10,841 

$3i6,0'7'8 

In  addition  to  the  detail  above  set  out,  the  following  additional  material  has 
to  be  considered: — 

Other  charges—  1918.  1919.  1920. 

Betterments   $  8,78'6  $1,02.5  $17,791 

Reduction  on  loan  to  city  of  Chatham..  2,00'0  2,000  2,00iO 

$10,786  $3,025  $19,791 

With  an  increase  of  35  per  cent  in  gross  revenue,  there  has  in  the  same  period 
been  an  increase  of  72  per  cent  in  the  operating  expenses. 
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It  is  set  out  in  the  application  of  the  general  superintendent  of  the  railway: — 

"  As  already  advised,  the  Dominion  Sugar  Company  handle  at  least 
seventy-five  per  cent  of  the  total  tonnage  freight  originating  on  this  line,  and 
I  am  assured  by  their  vice-president  that  they  are  quite  agreeable  to  allow  us 
charges  same  as  ratesi  effective  on  steam  lines." 

In  the  judgment  of  June  7,  1918,  which  found  the  application  of  the  15  per  cent 
increase  justifiable  in  the  case  of  this  line,  its  operating  and  financial  conditions 
were  analyzed  in  detail.  What  is  set  out  above  shows  the  unfavourable  condition  in 
vv'hich  it  still  stands.    The  judgment  in  question  set  out: — 

"  The  railway  company  represents  that  it  has  no  agreement  with  any 
municipality,  which  in  any  way  limits  the  rates,  either  freight  oj  passenger, 
which  it  may  charge.  It  further  represents  that  the  present  application  does 
not  involve  an  increase  in  the  existing -5-cent  fare  appli/iable  in  the  city  of 
Chatham." 

The  Board  has  not  been  notified  of  any  change  on  the  part  of  the  railway  in 
respect  of  the  fare  within  the  city  of  Chatham,  and  it  is  assumed  that  the  application 
does  not  involve  any  increase  therein. 

On  consideration  of  the  material  submitted,  I  am  of  opinion  that  it  discloses 
£uch  a  condition  as  justifies  the  granting  of  the  percentage  increases  authorized  by 
General  Order  'No.  308. 

November  13,  1920. 

The  Chief  Commissioner,  the  Deputy  Chief  Commissioner,  and  Commissioner 
liutherford  concurred. 


ORDEK  No.  30382. 

In  the  matter  of  the  application  of  the  Chatham,  Wallacehurg'  &  Lahe  Erie  Railway 
Company,  hereinafter  called  the  "  applicant  company  " ,  under  section  33J^  of 
the  Railway  Act,  1919,  for  approval  of  its  Standard  Passenger  Tariff,  C.R.C. 
No.  Jf2,  on  file  with  the  Board  under  file  No.  2609.1. 

Tuesday,  the  30th  day  of  November,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B»  Naxtel,  K.C,  Deputy  Chief  Commissioner. 

T.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  submissions  filed  in  support  of  the  application, — 
The  Roard  orders:  That  the  applicant  company's  Standard  Passenger  Tariff, 
C.K.C.  No.  42,  to  become  effective  December  C,  1920,  on  file  with  the  Board  under  the 
said  file  No.  2G()9-1,  be,  and  it  is  is  hereby,  approved;  the  said  tariff,  with  a  reference 
to  this  order,  to  be  published  in  at  least  two  consecutive  weekly  issues  of  the  Canada 
Gazette.  ^ 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 
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In  the  matter  of  the  application  of  the  Chatham,  Wallacehurct  &  Lake  Erie  Bailway 
Company,  hereinafter  called  the  "applicant  company",  under  section  331  of  the 
Railway  Act,  1919,  for  approval  of  its  Standard  Freight  Mileage  Tariff,  Supple- 
ment No.  1  to  CR.C.  No.  576.  on  Hie  with  the  Board  under  file  No.  2609.1. 

Tuesday,  the  30th  day  of  November,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLeax,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

J.  G.  Rl'Tiierford,  C.M.G.,  Commissioner. 

Ul)on  reading  the  submissions  filed  in  support  of  the  application, — 
The  Board  orders:  That  the  applicant  company's  Standard  Freight  Mileage  Tariff, 
Supplement  No.  1  to  CR.C.  No.  576  to  become  effective  December  6,  1920,  on  file  with 
the  Board  under  file  No.  2609 -1,  be,  and  it  is  hereby,  approved;  the  said  tariff,  with 
a  reference  to  this  order,  to  be  published  in  at  least  two  consecutive  weekly  issues  of 
the  Canada  Gazette. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


Application  of  Windsor,  Essrx  and  Lal-e  Shore  Rapid  Railway  Company  for 
approval  of  Standard  Mileage  Freight  Tariff  CR.C.  No.  260. 

File  5715,  Case  2327. 

JUDGMENT. 

McLean,  Assistant  Chief  Commissioner: 

This  company  was  permitted  by  a  judgment  of  June  7,  1918,  to  apply  the  15  per 
cent  increase  on  freight.  It  did  not  apply  the  sxibsequest  increase  provided  for  under 
P.O.  1863.  It  is  now  asking  to  apply  the  40  per  cent  on  its  existing  basis  wherein 
the  increase  of  P.C.  1863  is  not  included. 

Mr.  Brown's  memo,  of  September  24,  1920,  on  file,  compares  the  proposed 
standard  with  the  rates  authorized  under  General  Order  No.  308.  The  following 
computation  based  on  first-class  rates  compares  the  proposed  standard  of  the  applicant 
(tet  out  as  B)  with  the  rates  established  under  General  Order  No.  308  (set  out  as 
D),  and  also  indicates  the  per  cent  by  which  B  is  below  D: — 

B  expressed  as 
Rate  under    Rate  under    per  cent 
B.  D.  of  D. 


Not  over  miles   24  52% 

■5  "  10  "    16  24  6i6% 

1-  0  "  15  "    191  2'4i  79% 

15  "  20  "    2H  28  80% 

2-  0  "  25  "    26        ^  32  81% 

2o  "  30  "    281  35  J  80% 

30  "  3i5  "   '.   32  4-0^  79% 

35  "  40  "    351  45  78% 
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it  Avill  be  noted  that  on  the  mileages  li5-40  the  rates  resulting  from  applying  the 
40  per  cent  increase  to  its  existing  base  are  approximately  20  per  cent  below  the 
bfisis  as  indicated  in  the  15  per  cent  case  with  the  appropriate  increases  under  P.O. 
1863  and  General  Order  No.  308. 

As  was  set  out  in  the  judgment  of  1918,  the  only  agreement  existing  between 
tlie  railway  and  any  municipality  which  in  any  way  bears  on  the  level  of  freight 
rates  is  as  set  in  section  7  of  By-law  'No.  1101  of  the  city  of  Windsor,  which  by-law 
is  in  respect  of  the  Windsor,  Essex  and  Lake  Shore  Rapid  Railway.    The  provision 
question  provides: — 

"The  company  shall  carry  freight  to  and  from  Windsor  upon  the  entire  or  any  portion 
of  its  system  at  rates  not  in  excess  of  regular  steam  railroad  rates  for  similar  distances 
and  between  the  same  places." 

The  apparent  intention  is  that  the  steam  railway  rates,  in  the  area  as  defined, 
changed  as  they  may  'be  from  time  to  time  shall  act  as  maxima. 

The  statements  on  file  attached  to  applicant's  letter  of  November  4  show  com- 
parison of  rates  as  asked  for  between  given  points  and  the  rates  as  applicable 
between  the  same  points  either  by  the  Michigan  Central  or  the  Pere  Marquette, 
according  to  the  location  of  the  points  in  question. 

Taking  first-class  rates  as  a  basis  of  comparison,  the  proposed  rates  of  the 
epplicant  average  73  per  cent  of  the  rates  of  the  Michigan  Central  in  the  case  of 
movements  common  to  the  two  lines  between  Leamington  and  Essex,  Maidstone  and 
Windsor,  between  Essex,  Maidstone  and  Windsor  and  between  Maidstone  and 
Windsor.  In  the  case  of  the  movements  comm,on  to  the  applicant  and  the  Pere 
^farquette,  the  rates  of  the  applicant  on  the  same  basis  of  comparison  average  70 
per  cent  of  the  rates  of  the  Pere  Marquette  on  movements  from  Leamington  to 
Ruthven,  Kingsville  and  Walkerville  (Windsor),  Ruthven  and  Kingsville,  Ruthven 
Dud  Walkerville  (Windsor),  Kingsville  and  Walkerville  (Windsor).  Windsor  is 
enclosed  in  brackets  because  it  is  the  applicant's  stopping-place  most  closely  adjacent 
to  Walkerville. 

If  comparisons  are  made  on  the  basis  of  5th  and  10th  class  averages,  the  fol- 
lowing detail  is  available  for  the  same  points: — 

On  5th  class.    On  lO'th  class. 

Percentage  of  M.C.R.  rates   69%  76% 

Percentage  of  P.M.  rates   70  7o  76% 

The  first  standard  freight  tariff  of  the  railway  was  approved  by  the  Board's  Order 
of  October  4,  1907.  It  was  at  that  time  set  out  that  the  basis  was  that  generally 
applicable  on  the  railways  of  Ontario  and  Quebec. 

I  think  that  in  the  present  instance  the  increase  proposed  should  be  allowed. 

It  may  also  be  pointed  out  that  for  the  year  ending  June  30',  1919,  with  a  total 
revenue  of  $198,565  there  was  a  deficit,  after  payment  of  taxes  and  interest,  of  $14,972, 
while  for  the  year  ending  Jtme  30,  1920,  with  a  total  revenue  of  $251,266,  there  was 
a  net  income,  after  paying  interest  and  taxes,  of  $5,876.  In  neither  of  these  years 
was  any  dividend  paid  on  the  capital  stock,  which  amounts  to  $750,000. 

"November  13,  1920. 

The  Chief  Commissioner  and  Commissioners  Boyce  and  Rutherford  concurred. 
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ORDER  No.  30392. 

Ln  the  matter  of  the  application  of  the  Windsor,  Essex  and  Lake  Shore  Rapid  Railway 
Company,  hereinafter  .called  the  "  applicant  company''  under  section  331  of 
the  Railway  Act,  1919,  for  approval  of  its  Standard  Mileage  Freight  Tariff, 
C.R.C.  No.  269,  on  file  with  the  Board  under  case  No.  2327. 

Tuesday,  the  30th  day  of  November,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.^I.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, 
and  reading  the  submissions  filed  in  support  of  the  application, — 

The  Board  orders:  That  the  applicant  company's  Standard  Mileage  Freight 
Tariff,  C.R.C.  No.  269,  to  become  elfective  December  6,  1920,  on  file  with  the  Board 
under  the  said  case  No.  2327,  be,  and  it  is  hereby,  approved;  the  said  tariff,  with  a 
reference  to  this  order,  to  be  published  in  at  least  two  consecutive  weekly  issues  of 
the  Canada  Gazette. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Application  of  the  Canadian  Pacific  Railway  Company,  under  sections  181,  182,  and 
256  of  the  Railway  Act,  1919,  for  authority  to  construct,  maintain,  and  operate 
a  spur  for  the  Winnipeg  Fish  Company,  Limited,  from  Sutherland  avenue, 
Winnipeg,  Manitoba,  east  across  King  street  to  and  into  Lot  12,  Block  10, 
Parish  Lot  35,  St.  John. 

File  No.  2T526. 

JUDGMENT. 

The  Chief  Commissioner: 

After  hearing  this  case  at  Winnipeg  and  after  a  personal  examination  of  the 
location  of  the  proposed  siding,  I  am  of  the  opinion  that  an  order  should  go  granting 
the  application,  but  reserving  to  the  city  of  Winnipeg  the  right  of  having  the  siding 
removed  whenever  they  decide  to  construct  a  subway  under  the  Canadian  Pacific 
Railway  tracks  on  King  and  Princess  streets,  as  a  subway  could  not  be  constructed, 
in  my  opinion,  without  the  removal  of  the  siding.  As  this  was  the  only  objection 
offered  by  the  city  of  Winnipeg,  it  would  seem  to  me  that  the  above  provision  should 
amply  protect  them. 

An  order  should,  therefore,  issue  that  the  railway  company  have  the  right  to 
construct  the  siding  forthwith,  upon  the  condition  that  it  be  rem-oved  at  any  time 
in  the  future  on  receiving  six  months'  previous  notice  from  the  city  of  Winnix)eg 
that  they  intend  to  construct  a  subway  on  King  and  Princess  streets,  and  satisfactory 
evidence  be  furnished  to  this  Board  of  the  actual  commencement  of  such  construc- 
tion work. 

November  26,  1920. 

The  Deputy  Chief  Commissioner  concurred. 
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Application  of  the  National  Dairy  Council  of  Canada  relative  to  express  rates  on^ 

pasteurized  ,cream. 

File  No.  4397.53. 

JUDGMENT. 

The  Chief  Commissioner: 

This  case  was  heard  by  the  Board  on  the  3rd  of  November  instant,  and  it  seems 
that,  in  some  eases,  the  express  companies  have  been  treating  pasteurized  cream  as 
coming  under  the  classification  Cream,  condensed  or  otherwise  manufactured  or 
prepared,"  which  carries  the  first-class  rate,  whereas  ordinary  cream  moves  tmder  the 
second-class  rate,  the  contention  being  that  the  pasteurized  cream  is  a  preparation 
of  some  kind,  which  would  place  it  in  the  first  class. 

As  explained  to  the  Board,  the  pasteurization  of  cream  simply  means  that  it  has 
been  heated  to  about  145  degrees,  held  at  that  temperature  for  about  30  minutes, 
and  quickly  reduced  to  a  temperature  below  50  degrees.  It  is  simply  a  process  of 
exterminatiirg,  for  the  time  being,  any  bacteria  which  might  be  in  the  article,  and,  if 
it  can  be  kept  below  50  degrees  upon  ice,  it  arrives  at  its  destination  without  the 
presence  of  bacteria  to  any  extent.  It  is  claimed  that  it  is  the  same  cream  as  it  was 
before  the  treatment,  with  no  change  in  bulk  or  ingredients,  excepting  that  a  certain 
amount  of  bacteria  has  been  removed  therefrom. 

In  view  of  these  facts,  which  were  not  denied,  I  consider  it  should  be  carried  at 
the  same  rates  as  ordinary  cream. 

November  26,  1920. 

The  Assistant  Chief  Commissioner  and  Commissioner  Rutherford  concurred. 


/  . 

//)  tJtr  matter  of  the  complaint  of  the  Brotherhood  of  Locomotive  Engineers  and 
Brotherhood  of  Locomotive  Firemen  and  Bnginemen,  in  regard  to  Special 
Instruction  "  E  "  Canadian  Pacific  Railway  Time-taJjle,  covering  station  limits. 

File  4136.26.. 

Heard  at  Ottawa,  November  7/,  1919. 

JUDGMENT 

Commissioner  Boyce: 

Complaint  is  made  to  the  Board  that  what  is  called  "Special  Instruction  *  E,'" 
as  at  present  contained  in  the  working  time-tables  of  the  Canadian  Pacific  Railway 
Company,  should  be  distcontinued  as  illegal,  and  not  in  accordance  with,  nor  a  part 
of,  the  authorized  general  train  and  interlocking  rules  prepared  and  (authorized 
under  the  appropriate  provisions  of  the  Railway  Act.  The  complaint  is  of  long 
standing,  and  since  the  year  1913  has  been  before  the  Board  for  hearing  on  three 
occasions. 

One  of  the  original  protests  made  to  the  Board,  dating  back  to  November,  1913, 
may  usefully  be  referred  to  for  particularity,  and  roads  as  follows: — 

"  Tliat  we,  the  members  of  the  Brotherhood  of  Locoonotive  Engineers, 
Division  .  .  .  of  .  .  ,  heartily  endorse  the  action  taken  by  Brother 
Lawrence,  our  representative,  in  opposing  rules  'E'  and  'F'  in  the  Canadian 
Pacific  Railway's  time-table  on  eastern  and  western  lines,  and  strongly  protest 
against  any  rules  that  have  for  their  object  any  changing  of  the  system  of 
protection  from  that  contained  in  the  Standard  Code  of  Rules  as  approved 
by  the  Governor  in  Council." 
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The  a'bove  is  a  sample  of  a  great  many  similar  protests  received  from  different 
lodges  throughout  Canada,  on  the  same  subject,  of  the  Brotherhood  of  Locomotive 
Firemen  and  En^'ineers  in  Canada. 

Special  Instruction  "E"  complained  of,  reads  as  follows: — 

"  The  outer  main  track  swit-ches  of  passing  tracks  will  be  considered 
^  station  limit-s '  and  main  track  m'ay  be  used  inside  of  such  limits  by  keeping 
clear  of  first  and  second-class  trains.  All  trains  except  first  and  second-class 
trains  must,  unless  othenvise  directed,  approach  and  pass  through  such  limits, 
prepared  to  stop,  unless  the  main  track  is  seen  to  be  clear.  Trains  occupying 
or  using  the  main  track  outside  of  station  limits  must  be  protected  unless 
train  orders  or  schedule  confer  the  right  to  use  main  track.  During  foggy, 
smoky  or  stormy  weather  protection  as  per  rule  99  must,  in  addition,  be 
maintained  to  insure  absolute  safety." 

This  Special  Instruction  w^as  first  issued  by  the  Canadian  Pacific  Railway 
Company's  assistant  general  manager  and  appeared  in  the  company's  time-tables  on 
June  27,  1907.    A  similar  "Instruction"  appears  in  the  working  time-tables  of  the 
Canadian  National  Railway  Company,  which  was  represented  at  the  hearing. 
And  Special  Instruction  "F,"  which  reads  as  follows, — 

''Where  there  are  no  yard  limit  boards,  the  outer  main  track  switches  of 
passing  tracks,  unless  otherwise  directed,  will  be  considered  yard  limits  within 
the  meaning  of  rule  93." 

first  appeared  in  the  Canadian  Pacific  Railway  Company's  time-tahle  No.  6,  of  the 
Western  Division,  June  5,  1910.  By  order  of  the  Board,  No.  108,  dated  August  11, 
1913,  the  Canadian  Pacific  Raihvay  Company  was  directed  to  withdraw  rule  "F" 
and  observe  uniform  rules  regarding  yard  limits. 

Neither  Special  Instruction  "E"  nor  Special  Instruction  "F"  were  ever  incor- 
porated- into  the  general  train  and  interlocking  rules,  nor  did  they  in  any  way  ever 
receive  ratification  or  approval  by  order  of  this  Board,  or  by  the  Governor  General  of 
Canada  in  Council,  as  it  is  contended  by  the  complainants  is  essential  imder  the 
Railway  Act  to  make  them  valid  and  legal  operating  rules. 

It  was  contended  by  the  complainants  and  very  exhaustively  and  ably  argued,  that 
Special  Instruction  "E,"  which  is  now  used  on  the  entire  system  of  the  Canadian 
Pacific  Railway,  and  is  also  applied  on  the  Canadian  National  Railw^ay,  including 
what  is  known  as  the  Intercolonial  System,  was  not  only  illegal,  in  that  it  was  an 
operating  rule  requiring  the  approval  as  above,  but  that  it  was  unsafe  in  operation 
as  regards  the  public  and  the  employees  of  the  railways  concerned  and  has  resulted 
in  accidents;  that  it  conflicts  with  certain  rules  Nos.  93,  99,  551,  and  552,  and  with 
definitions  of  terms  of  the  general  train  and  interlocking  rules  duly  sanctioned  under 
the  Railway  Act. 

The  railway  company,  wdth  equal  force,  urged  ui>on  the  Board  that  the  Instruc- 
tion which  had  been  in  force  since  1907,  had,  by  practical  application  and  operation, 
been  found  to  'be  the  safest  plan  of  operation  under  the  circumstances  intended  to  be 
provided  against;  that  the  accidents  referred  to  by  complainants  had,  in  the  majority 
of  oases,  not  been  caused  by  the  ai>plication  o^  the  Instruction,  but  by  the  non- 
observance  of  the  Instruction,  and  that  the  safety  of  the  public  and  of  the  employees 
of  the  railway  and  the  most  efficient  operation  had  been  best  attained  as  a  result  of 
oi)erating  under  the  Instruction  since  1907,  and  that  to  modify  or  change  the  plan 
of  operation  mentioned  in  Instruction  "E"  would  be  to  create  a  danger  which  hitherto 
operation  thereunder  had  avoided,  and  the  railway  company  asks  that  should  the 
Board  be  of  opinion  that  Special  Instruction  "E"  is  open  to  the  objection  that  it 
lacks  approval  and  ratification  in  the  form  required  under  the  Railway  Act,  this  Board 
shall  issue  an  order,  under  the  provisions  of  section  287  of  the  Act,  authorizing  the 
company  to  continue  the  present  method  which,  the  company  submits,  has  been  amply 
demonstrated  uxxjn  the  evidence  to  be  an  eminently  safe  and  proper  one. 
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If,  as  is  contended  by  the  complainants,  that  which  is  called,  aiid  promulg-'ated 
to  its  eonployees  as,, Instruction  "E"  appears  only  in  the  ooinipaaiy's  working  time- 
table as  an  "  Instruction,"  and  does  not  appear  in  the  book  of  operating  rules  approved 
under  the  Railway  Act,  then  it  is  necesisary  tO'  consider  the  contention's  of  the  railway 
company  that  the  Instruction  was  not  one  requiring  to  be  approved  under  the  provi- 
sions of  the  Railway  Act  in  order  to  .attain  legality.  The  operation  provided  by 
Instruction  "E"  may  be,  as  is  contended  by  the  railway  company,  an  eminently  safe 
and  proi>er  one.  It  was  contended  that  it  provided  the  safest  and  most  proper  method 
of  operation  of  the  character  provided  for  in  the  "Instriuction,"  and  yet,  if  the 
"  Instruction  "  is,  in  fact,  a  rule  or  regulation  of  the  character  contemplated  under 
sections  290  et  seq.  of  the  Railway  Act  it  can  only  become  effective  as  a  legal  rule  on 
complying  with  the  requirements  of  the  Act  as  regards  approbation.  To  designate 
that  as  an  "  Instruction  "  which  is,  in  fact,  an  operating  rule  of  general  application, 
would  be  an  evasion  of  the  sections  referred  to.  To  permit  such  a  practice  to  continue 
would  be  to  disregard  the  duty  of  the  Board,  imposed  by  section  288  of  the  Railway 
Act,  to  endeavour  to  provide  for  uniformity  of  rules  for  the  operation  and  running 
of  trains,  and  mig'ht  expose  the  public  and  the  employees  of  the  railway,  to  the  danger 
resulting  from  a  system  of  operation,  of  general  application  on  any  railway,  not 
governed  by,  and,  perhaps,  inconsistent  wdth,  the  operating  rules  approved  according 
to  law. 

Section  290  of  the  Railway  Act  reads  as  follows: —  . 

"  The  company  may,  subject  to  the  provisions  and  restrictions  in  thiis  and 
in  the  Special  Act  contained,  and  subject  to  any  orders  or  regulations  of  the 
Board  made  under  sections  tw^o  hundred  and  eighty-seven  and  two  hundred 
and  eighty-eight,  make  by-laws,  rules  or  regulations  resipecting; 

(a)  the  mode  by  which,  and  the  speed  at  which  any  rolling  stock  used  on 
the  railway  is  to  be  moved; 

"  (h)  the  hours  of  arrival  and  departure  of  trains; 

"  (c)  the  loading  and  unloading  of  cars,  and  the  weights  which  they  are 
respectively  to  carry; 

"  (d)  the  receipt  and  delivery  of  traffic; 

"(e)  the  smoking  of  tobacco,  expectorating,  and  the  commission  of  any 
nuisance  in  or  upon  trains,  stations,  or  other  premises  occupied  by  the  company; 

"  (/)  The  travelling  upon,  or  the  using  or  working  of  the  railway; 
(g)  the  employment  and  conduct  of  the  officers  and  employees  of  the 
company;  and, 

"  (h)  the  due  management  of  the  affairs  of  the  company." 

Section  292  provides  that, — 

"All  by-laws,  rules  and  regulations,  whether  made  by  the  directors  or  the 
company,  shall  'be  reduced  to  writing,  be  signed  by  the  chairman  or  person 
presiding  at  the  meeting  at  which  they  are  adopted,  have  affixed  thereto  the 
common  seal  of  the  company,  and  be  kept  in  the  office  of  the  company." 

Section  293  provides  that, — 

"  (1)  All  such  by-laws,  rules  and  regulations,  except  such  as  relate  to  tolls 
and  such  as  are  of  a  private  or  domestic  nature  and  dk)  not  affect  the  public 
generally  shall  be  submitted  to  the  Governor  in  Council  for  approval." 

Ui)on  a  report  from  this  Board  (ss.  2)  the  Governor  in  Council  may  sanction  such 
by-laws. 

"  (ss.  3)  No  such  by-law,  rule  or  regulation  shall  have  any  force  or  effect 
without  such  sanction,  or  after  such  sanction  has  'been  rescinded. 
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Section  294  provides  that, — 

"  Such  by-laws,  rules  and  regulations  when  so  approved  shall  be  binding 
upon,  and  ah^all  be  observed  'by  all  persons,  and  shall  be  sufficient  to  justify  all 
persons  acting  thereunder." 

Keference  was  made  to  the  general  train  and  interlocking  rules,  which  were 
approved  by  order  of  this  Board,  No.  7563  (now  General  Order  No.  42),  July  12,  1909, 
adopted  by  By-law  No.  96,  passed  by  the  Board  of  Directors  of  the  Canadian  Pacific 
Railway  Company  on  March  14,  1910,  and  approved  by  His  Excellency  -the  Governor 
General  in  Canada.  These  rules,  it  was  contended  by  complainants,  are  the  rules, 
and  the  only  rules  and  regulations,  which  govern,  and  legally  can  be  intended  to 
govern,  "  the  using  or  working  of  the  railway."  By  reference  to  the  memorandum 
on  page  3  of  these  working  rules,  legalized  under  the  Railway  Act,  it  will  be  seen 
that  there  is.  a  memorandum,  signed  by  the  vice-president  of  the  railway  company, 
which  contains  the  following  intimation: — 

"  The  rules  herein  set  forth  govern  the  railroads  operated  by  the  Canadian 
Pacific  Railway  Company.  They  take  effect  June  1,  1910,  superseding  all 
previous  rules  and  instructions  inconsistent  therewith.  Special  instructions 
may  be  issued  by  proper  authority." 

There  was  also  filed  a  copy  of  a  working  time-table  of  the  company,  such  as  is 
placed  in  the  hands  of  its  operating  men,  and  in  this  working  time-table,  and  under 
the  head  of  "  Special  Instructions,"  is  to  be  found  Instruction  "  E,"  which  is  com- 
plained of.  All  other  Instructions,"  except  Instruction  E,"  contained  under  the 
head  of  "  Special  Instructions "  in  this  time-table  are  of  minor  importance  and  are 
special "  with  regard  to  special  conditions  therein  referred  to. 

It  is  contended  that  this  Special  Instruction  "  E  "  is  inconsistent  with  rule  99  of 
the  General  Train  and  Interlocking  Rules,  approved  as  above.  Rule  99  reads  as 
follows : — 

"  When  a  train  stops  or  is  delayed  on  the  main  trach  under  circumstances 
in  which  it  may  be  overtaken  by  another  train,  the  flagman  must  go  back 
immediately  with  stop  signals,  a  sufficient  distance  from  the  train  to  insure 
full  protection  at  least: 

"  In  day-time,  if  there  is  no  down  grade  toward  train  wdthin  r  500  yards 
one  mile  of  its  rear,  and  there  is  a  clear  view  of  its  rear  of  2,000  J  10  telegraph 
yards  (40  telegraph  poles)  from  an  approaching  train.  I  jyjles. 

At  other  times  and  places,  if  there  is  no  down  grade  i  n'f  "^^^^^i 
■1  ^    .       .  ,  .  -1     X-  i  24  telegraph 

toward  tram,  withm  one  mile  oi  its  rear.  . 

[  poles. 

a  Ti.   1        .  .  ,       •        .  ,  .  (  I'SOO  yards 

It  tliere  is  a  down  grade  toward  tram,  withm  one  mile  I  ^(^lea-raTDh 

of  its  rear.  |     ,  ° 

I  poles. 

"  The  flagman  must,  after  going  back  a  sufficient  distance  from  the  train 
to  insure  full  protection,  take  up  a  position  w^here  there  will  be  an  unobstructed 
view  of  him  from  an  approaching  train  of,  if  possible,  500  yards  (10  telegraph 
poles),  first  placing  two  torpedoes  not  more  than  200  or  less  than  100  feet  apart 
on  the  rail  on  the  same  side  as  the  engineer  of  an  approaching  train,  100 
yards  (2  telegraph  poles)  beyond  such  position.  The  flagman  must  remain  in 
such  position  until  recalled  or  relieved. 

"  If  recalled  before  another  train  arrives  he  must  at  night,  or  when  weather 
or  other  conditions  obscure  day  signals,  or  when  snowploughs  or  flangers  may 
be  running,  in  addition  to  the  two  torpedoes,  leave  a  fusee  burning  red  at  the 
point  he  returns  from  and  at  such  other  points  on  his  return  as  may  be 
necessary  to  insure  full  protection. 
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The  front  of  a  train  must  be  protected  in  the  same  way  when  necessary 
by  the  front  brakeman,  or  if  there  be  none,  by  the  fireman. 

"  Flagmen  must  always  on  the  approach  of  a  train  display  stop  signals, 
and  if  not  already  done,  place  two  torpedoes  on  the  rail  as  before  described,  and 
then  return  100  yards  (2  telegraph  poles)  nearer  the  protected  point. 

Flagmen  must  each  be  equipped  for  day-time  with  a  red  flag  and  four 
torpedoes,  and  for  night-time  and  when  weather  or  other  conditions  obscure 
day  signals,  with  a  red  light,  a  white  light,  and  four  torpedoes,  three  red  fuses 
-  and  a  supply  of  matches. 

^   "  A  train  should  not  stop  between  stations  at  a  place  where  the  view  from 
following  trains  is  obstructed." 

Under  the  provisions  of  Instruction  "  E  "  if  a  train  stops,  or  is  delayed,  on  the 
main  trad-,  within  the  boundaries  defined  by  Special  Instruction  as  "  station  limits," 
it  appears  clear  that  the  intention  of  the  company  is  that  the  provisions  of  Special 
Instruction  "E"  shall  control  the  operation  as  against  the  provisions  of  rule  99;  that 
is,  that  a  rule — No.  99 — duly  approved  under  the  Railway  Act,  shall,  under  certain 
conditions,  be  superseded  by  an  Instruction "  in  the  time-table.  The  railway 
company  states  that  this  is  not  the  case,  that  rule  99  is  self-contained,  but  I  do  not 
so  read  it,  because  it  provides  for  a  contingency  of  a  train  being  stopped  or  delayed 
on  the  main  trade.  If  it  be  stopped  or  delayed  on  the  main  track,  outside  of  what  are 
called  or  said  to  be  considered  "  station  limits,"  under  Special  Instruction  "  E,"  the 
method  of  operation  provided  by  rule  No.  99  will  be  employed  under  the  general  rules, 
but  under  Special  Instruction  "  E  "  the  main  track  within  the  boundaries  considered 
therein  as  "  station  limits  "  may  be  used  inside  of  such  limits  by  keeping  clear  of 
first  and  second-class  trains,  thereby  abrogating,  to  that  extent,  "  the  application  of 
the  pro\nsions  of  rule  99  against  other  than  first  or  second-class  trains  within  that 
X>ortion  of  the  railway  which  is  to  be  considered  under  Special  Instruction  "  E  "  as 
"station  limits."  It  cannot  be  said,  giving  to  this  so-called  "Instruction"  the 
broadest  possible  interpretation,  that  it  is  free  from  the  charge  of  interference,  or 
confusion  with,  the  provisions  of  rule  99,  as  regards  the  special  conditions  mentioned 
in  Special  Instruction  "  E."  The  same  contention  is  made  with  regard  to  rule  93, 
which  reads  as  follows: — 

"Within  yards  defined  by  yard  limit  boards,  the  main  track  may  be  used, 

keeping  clear  of  first  and  second-class  trains. 

"  The  main  track  must  not  be  so  used  within  yard  limits  until  it  is  known 

that  all  sections  of  overdue  first  and  second-class  trains  have  arrived." 

"  All  trains  except  first  and  second-class  trains  must,  unless  otherwise 

directed,  approach  and  pass  through  yard  limits  prepared  to  stop,  unless  the 

main  track  is  seen  or  known  to  be  clear. 

"  Yellow  lights  must  be  attached  to  the  yard  limit  boards  to  be  kept  lighted 

from  sunset  to  sunrise." 

Here  "yard  limits"  are  referred  to  as  being  defined  by  yard  limit  boards,  and 
the  main  track  may  be  used  under  the  rule,  provided  first  and  second-class  trains  are 
cleared.  The  contention  is  that  the  regulation  contained  in  Special  Instruction  "  E  " 
conflicts  with  rule  93  in  its  operation,  in  that,  under  Special  Instruction  "  E  "  the 
outer  main  track  switches  of  passing  tracks  are  to  be  considered  "  station  limits " 
not  (yard  limits),  and  under  the  conditions  mentioned  in  that  instruction  the  main 
track  inside  of  such  "  station  limits  "  may  be  used,  but  as  rule  93  is  an  approved  rule, 
as  is  also  rule  99,  there  is  force  in  the  contention  that  the  provisions  of  rule  99 
co-ordinate  with  the  operation  contem])lated  by  rule  93  as  part  of  a  general  legally 
approved  operating  system  governing  the  railway. 
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Rules  551  and  552  read  as  follows : — 

"  551.  A  train  finding  a  station  protection  signal  indicating  '  stop '  must 
stop  before  passing  it,  and  may  proceed  with  extreme  caution,  sending  a  flag- 
man ahead  if  necessary  for  complete  protection,  and  expecting  to  find  a  train 
moving  in  either  direction." 

552'.  Conductors  of  trains  protected  by  such  a  signal  must  also  send  out 
a  flagman  as  an  additional  protection  of  the  train  if  the  condition  of  the  weather, 
location  of  the  train,  with  regard  to  grades  or  curves,  makes  it  necessary  for 
the  absolute  protection  of  the  train." 

It  is  urged,  as  has  been  said,  that  under  the  operation  provided  for  by  the  so-called 
Special  Instruction  "  E "  the  outer  main  track  switches  of  passing  tracks  will  be 
considered  station  limits  "  and  wathin  such  limits  the  main  track  may  be  used  under 
the  conditions  and  restrictions  in  the  instructions  specified,  but  here  is  a  rule  (551) 
providing  that  a  station  protection  signal  within  the  station  limits  may  indicate  a  stop', 
and  that  a  train  finding  such  a  station  protection  signal  indicating  "  stop  "  must  stop 
before  passing  it,  sending  a  flagman  ahead,  if  necessary,  for  complete  protection.  To 
my  mind,  the  operation  of  this  rule  is  not  altogether  free  from  the  objection  that  its 
clarity  and  exactness  is  interfered  with,  or  obscured,  by  the  existence  of  the  Special 
Instruction  "  E  "  which  applies  generally  throughout  the  whole  system. 

It  would  appear  that  to  give  effect  to  what  is  contained  in  Special  Instruction 
E,"  if  it  is  to  be  applied  as  a  general  operating  rule,  the  main  track  switches  of 
passing  tracks  are,  for  the  purpose  of  operating  under  the  Instruction,  to  be  coTisid- 
ered  as  "  station  limits,"  i.e.,  that  these  main  track  switches  are  to  be  regar;Jed  as 
"fixed  signals"  indicating  the  boundary  of  station  limits  within  which  operation  is 
to  be  carried  on  under  Instruction  "  E.''  It  is  contended,  and  I  think  with  force, 
that  a  switch  stand  is  not  a  "  fixed  signal "  within  the  meaning  of  the  rules.  A  "  fixed 
signal"  is  defined  by  the  Approved  Rules,  as — "A  signal  of  fixed  location  indicating 
a  conditioTi  affecting  the  movement  of  a  train."  In  operating  under  Special  Instruc- 
tion "E,"  the  outer  main  track  switches  must  be  considered  as  "fixed  signals," 
which,  in  my  opinion,  and  having  regard  to  the  approved  rules  governing  switch 
signals,  are  different  regulations  from  these  relating  to  "fixed  signals."  This  opera- 
tion is  very  similar  to  that  which  was  in  issue  in  Walker  v.  Canadian  Pacific  Railway 
Company,  reported  at  23  C.R.C.,  p.  390,  the  decision  in  which  was  affirmed  by  the 
Supreme  Court  of  Canada,  24  C.R.C.  399,  and  where  it  was  held  that  a  switch 
stand  is  not  a  "fixed  signal,"  within  the  meaning  of  the  railway  regulations,  and  is 
governed  by  different  rules ;  an  engineer  is  not  guilty  of  negligence  in  passing  a  red 
light  on  a  switch  stand,  although  compelled  by  the  railway  rules  to  stop  where  such 
is  shown  a6  a  signal  other  than  on  a  switch  stand. 

Open  as  it  is  to  the  objections  as  to  inconsistency  with  the  published  and  legal- 
ized operating  rules  governing  the  movement  of  trains,  and  while  it  is  not  necessary 
to  decide  upon  the  evidence,  on  the  facts  before  us,  as  to  whether  there  is,  in  fact, 
an  interference  by  the  Instruction  "  E  "  with  any  of  the  general  operating  rules  so 
ratified,  there  are,  in  my  opinion,  in  Special  Instruction  "  E,"  provisions  applicable 
to  and  governing  to  some  extent,  the  general  operating  and  working  of  trains  over 
the  whole  system  of  the  Canadian  Pacific  Railway,  and  of  the  other  railways  operating 
under  the  same  method,  and  that  because  it  makes  provisions  applicable  to  the  working 
of  trains  over  the  whole  railway  systems  using  it,  and  does  not  provide  only  for 
particular  and  inconsequential  operations,  I  am  of  opinion  that  Instruction  "  E  "  is 
a  "  regulation "  governing  the  using  or  working  of  the  railway  within  the  meaning 
of  section  290  (/)  of  the  Railway  Act,  and  as  such  required,  to  establish  its  legality, 
must  comply  with  the  sections  of  the  Railway  Act,  which  I  have  indicated,  including 
the  sanction  of  the  Governor  General  in  Council. 

The  question  raised  is  very  similar  to  that  which  was  an  issue  in  Fralick  v.  Grand 
Trunk  Railway,  43  S.C.R.  494,  and  I  feel  constrained  to  adopt  the  reasoning  and 
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opinions  of  Justices  Girouard  and  Anglin  in  that  case,  that  what  is  contained  in  the 
instruction  in  that  case,  as  in  this,  was,  in  fact,  a  regulation,  and  was  not  a  valid 
regulation,  or  a  legal  regulation,  until  made  so  under  the  provisions  of  the  Railway 
Act.  At  the  same  time  I  would  point  out  that  the  so-called  "Instruction"  referred 
to  in  the  judgment  in  Fralick  v.  Grand  Trunk  Railway  (supra)  was  less  general  in  the 
scope  of  its  character,  and  in  the  extent  of  its  operatiocni,  than  is  Special  Instruction 
"  E,"  now  under  consideration. 

Mr.  Flintoft  contends  that  should  the  Roard  hold  that  Special  Instruction  "  E  " 
is  a  regulation  necessitating  the  statutory  approval  referred  to,  the  Roard  should 
make  an  order  under  section  287  of  the  Railway  Act.  Rei-ng  of  the  opinion  as 
expressed  above,  that  the  so-called  Special  Instruction  "  E  "  is^  a  regulation  requiring 
the  statutory  sanction  referred  to,  I  would  point  out  that  the  provisions  of  section 
293  (3)  require  that  no  such  by-law,  rule  or  regulation  shall  have  any  force  or  effect 
without  such  sanction,  or  after  such  sanctio'n  has  been  rescinded  under  section  294 
"  that  such  ....  regulations,"  when  so  approved  shall  be  observed  by  all 
persons  and  shall  be  sufficient  to  justify  all  persons  acting  thereunder." 

Now,  section  287  referred  to  by  Mr.  Flintoft  provides  that  the  Roard  may  make 
orders  and  regulations  (1) — 

"  Generally  providing  for  the  protection  of  property,  a-nd  the  protection, 
safety,  accommodation  and  comfort  of  the  public,  and  of  the  employees  of  the 
company,  in  the  running  and  operating  of  trains  and  the  speed  thereof,  or  the 
use  of  engines,  by  the  company  or  on  or  in  connection  with  the  railway." 

It  seems  to  be  clear  that  what  is  contemplated  by  the  subsection  above  quoted,  is 
that  the  Roard  may  make  general  provisions  for  protection  of  property  and  the  protec- 
tion, safety,  accommodation,  and  comfort  of  the  public,  and  of  the  employees  of  the 
company,  in  the  running  and  operating  of  trains  and  the  speed  thereof,  or  the  use  of 
engines,  by  the  company  on  or  in  connection  with  the  railway,  but  gives  no  power, 
nor  do  I  see  that  it  contemplates  the  giving  of  any  powder,  -nor  can  I  presume  that 
this  Roard  can  obtain  thereunder  any  power  of  providing  for  the  method  of  running 
and  operating  trains.  That  power  can  only  be  derived,  in  my  opinion,  by  the  opera- 
tion of  section  290  et  seq.  and  subject  to  the  performance  of  the  statutory  restrictions 
and  with  the  approval  therein  provided  for. 

T  am,  therefore,  of  opinion  that  it  is  not  within  the  power  of  the  Roard,  under 
section  2^7  of  the  Railway  Act,  or  any  other  section,  to  make  that  a  regulation  which 
is  not  made  so  under  sections  290  et  seq. 

The  Special  Instruction  complained  of  has  been  in  force,  and  the  railway  has 
been  operated  under  it  for  a  great  many  years,  and  the  submissions  indicate  that 
though  open  to  strenuous  objection  by  a  part,  at  least,  of  the  employees  of  the  railway 
operating  under  it,  it  has  been,  it  is  said,  operated  with  success  and  is  still  in  general 
use  throughout  the  entire  system.  Under  section  288  it  is  the  duty  of  the  Roard  to 
endeavour  to  provide  for  uniformity  of  rules  for  the  operation  and  running  of  trains, 
and  it  is  important  in  the  interests  of  such  uniformity  that  if  such  an  operating 
provision  as  contained  in  Special  Instruction  "  E  "  is  necessary  or  desirable  for  the 
safe  and  efficient  operation  of  the  railway,  it  should  be  made  a  regulation  as  soon  as 
possible,  not  only  upon  the  Canadian  Pacific,  the  Canadian  National,  and  any  other 
railways  now  using  it,  but  consistently  with  that  uniformity  of  operating  rules  which 
it  is  the  duty  of  the  Roard  to  insure  as  far  as  practicable,  upon  every  other  railway 
operating  under  the  jurisdiction  of  this  Roard,  and  any  rules,  now  in  force,  which 
raay  be  inconsistent  with  it,  so  modified  as  to  remove  that  danger.  I  recognize, 
however,  that  a  change  from  one  system  of  operation,  however  it  may  have  grown  up, 
cannot  immediately  be  made,  having  regard  to  the  safety  of  the  public  and  of  the 
cmijloyees  of  the  railways  involved.  I  would,  therefore,  in  the  order  to  be  made  by 
the  Roard,  insert  that  the  elimination  of  Special  Instruction  "E"  as  now  in  the 
time-tables  of  the  railways  concerned,  shall  not  take  effect  until  June  1,  1921,  by 
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which  time  the  railway  companies  concerned  will  have  been  able  to  make  all  neces- 
sary changes  in  order  to  bring  the  operation  under  the  general  rules  approved  under 
the  Railway  Act,  if,  in  compliance  with  the  Act,  such  a  rule  is  decided  by  statutory 
authority,  to  be  a  proper  one  to  receive  approval  in  statutory  form. 

An  order  will,  therefore,  go,  requiring  the  Canadian  Pacific  Railway  Company, 
and  all  other  railway  companies  under  the  jurisdiction  of  the  Board,  to  withdraw 
Special  Instruction  E "  from  their  respective  working  time-tables,  and  hereafter 
observe  the  uniform  code  of  rules  for  Canadian  railways,  approved  by  Order  'No.  7563, 
now  General  Order  No.  42,  dated  July  12,  1909,  the  necessary  changes  and  instruc- 
tions to  employees  to  become  effective  on  June  1,  1921. 

Ottawa,  November  26,  1920. 

The  Chief  Commissioner,  the  Assistant  Chief  Commissioner,  the  Deputy  Chief 
Commissioner  and  Commissioner  Rutherford  concurred. 


Complaint  of  the  Huntting-Merritt  Lumber  Company,  Limited,  Vancouver,  B.C., 
against  the  British  Columbia  Electric  Railway  Company  re  spur  near  Marpole, 
British  C olumbia. 

File  No.  30301. 

JUDGMENT. 

The  Chief  Commissioner: 

This  case  was  heard  in  Vancouver  in  the  month  of.  October  last,  and  seems  to 
consist  of  a  joint  application  by  the  British  Columbia.  Electric  Railway  Company  and 
the  Huntting-Merritt  Lumber  Company,  Limited,  of  Vancouver,  for  a  decision  as  to 
which  of  the  two  should  be  liable  for  the  maintenance  of  a  certain  siding  extending 
from  the  British  Columbia  Electric  Railway  Company's  right  of  way,  in  the  munici- 
pality of  Point  Grey,  to  a  siding  owned  and  maintained  by  the  Huntting-Merritt 
Lumber  Company,  Limited. 

The  facts  of  the  case  are  so  fully  set  forth  in  a  letter  written  by  the  British 
Columbia  Electric  Railway  Company  to  the  secretary  of  this  Board  on  the  26th  of 
July  last  that  I  cannot  do  better  than  quote  it  for  that  purpose,  which  letter  is  as 
follows : — 

"  Your  letter  of  the  15th  instant  has  been  handed  to  me  for  attention.  I 
am  enclosing  agreement  dated  April  8,  1914,  between  E.  E.  Higgins  and  the 
Huntting-Merritt  Lumber  Company,  Limited,  also  a  plan  of  the  spur  in  (lues- 
tion. 

"  Mr.  Higgins  owned  or  controlled  all  of  the  land  marked  parcel  "  L," 
D.L.  318  on  this  plan,  and  sold  lot  2  to  Messrs.  Huntting-Merritt  under  the 
agreement  above  mentioned. 

"  You  will  observe  by  clause  11  of  this  agreement  one  of  the  conditions 
of  the  sale  was  that  Mr.  Higgins  v;ould  provide  a  right  of  way  for  the  spur 
and  maintain  it  for  ten  years.  I  would  point  our  particularly  that  the  railway 
company  is  not  a  party  to  this  agreement.  Subsequent  to  this  on  June  18, 
1914,  Mr.  Higgins,  I  presume,  in  pursuance  of  his  covenant  with  the  Huntting- 
Merritt  Lumber  Company,  entered  into  the  usual  siding  agreement  with  us  for 
the  construction  of  the  spur,  between  points  marked  A  and.  B  on  the  plan,  and 
on  the  same  day  the  Huntting-Merritt  Company  made  a  similar  agreement  as 
to  the  portion  between  the  i^oints  marked  B  and  C  on  the  plan.  ^fr.  Higgins 
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failed  to  carry  out  his  agreement  with  us  and  it  was  cancelled  some  months 
ago  and  the  spur  is  now  in  a  had  state  of  repair  and  we  have  asked  the 
IIuntting'-Merritt  Company  to  pay  the  costs  of  the  necessary  repairs.  Some 
time  ago  they  did  pay  for  the  putting  in  of  a  number  of  ties  on  this  section  of 
the  spur.  It  would  appear  that  the  Huntting-Merritt  Company  are  unable  to, 
or  have  not  attempted  to,  enforce  the  covenant  in  their  agreement  with  Mr. 
Higgins,  and  are  now  looking  to  us  to  carry  out  his  obligations  to  them." 

It  seems  that  one  Higgins,  who  was  the  owner  of  a  tract  of  land  lying  to  the 
south  of  the  British  Columbia  Electric  Railway,  sold  the  westerly  portion  thereof  to 
the  Iluntting-^rerritt  Lumber  Company  by  agreement,  dated  the  8th  day  of  A^ril, 
1914,  and  in  this  agreement  agreed  to  dedicate  the  northern  portion  thereof,  just  south 
of  the  railway,^as  a  street  or  road,  upon  which  was  to  be  built  a  spur,  and  covenanted 
with  the  Huntting-Merritt  Company  as  follows: — 

And  the  vendor  hereby  agrees  that  he  will  at  his  own  ecxpense  for  ten 
years  from  the  date  hereof  keep  so  much  of  the  said  spur  as  shall  not  be  situate 
on  the  land  of  the  purchaser  in  good  condition." 

About  a  couple  of  months  later,  as  set  forth  in  the  letter  above  referred  to,  an 
agreement  was  entered  into  between  the  railway  company  and  Higgins  to  construct 
tluit  portion  of  the  spur  extending  fromi  the  connection  with  the  British  Columbia 
Electric  Railway  along  the  said  road  to  a  point  where  it  entered  upon  the  land  sold  to 
the  Huntting-Merritt  Company,  and,  on  the  18th  of  June,  1914,  the  British  Columbia 
Electric  Railway  Company,  by  an  ordinary  siding  agreement,  entered  into  an  agree- 
ment with  the  Huntting-Merritt  Company  for  the  construction  of  that  portion  of  the 
spur  entirely  upon  the  land  of  the  latter  company.  It  contained  the  usual  covenants 
in  a  siding  agreement,  by  which  the  Huntting-Merritt  Company  was  to  construct  the 
siding  furnishing  everything  excepting  rails,  tie  plates,  etc.,  which  were  to  be  furnished 
by  the  railway  company,  and  a  rental  of  $21.01  was  to  be  paid  yearly  therefor.  There 
were  also  covenants  providing  that,  if  agreeable,  the  railway  company  might  do  the 
work,  and  also  that  the  Huntting-Merritt  Company  would  pay  to  the  railway  company 
all  cost  and  expenses  which  might  be  incurred  by  the  railway  company  in  maintaining 
and  keeping  the  said  siding  in  good  repair  and  condition,  clear  of  snow  and  open  for 
traffic. 

The  important  part  of  the  document,  in  so  far  as  the  question  at  issue  is  concerned, 
consists  of  the  recital  and  a  portion  of  the  first  paragraph  of  the  contract  proper,  which 
read  as  follows: — 

"  Whereas  the  party  of  the  second  part  carries  on  a  lumber  business  on  the 
premises  known  as  lot  Two  (2),  parcel  L,  district  lot  three  hundred  and  eighteen 
(318),  in  Point  Grey  municipality,  in  the  province  of  British  Columbia,  and 
near  the  Railway  operated  by  the  railway  company,  and  desires  to  have  a  railway 
siding  built  connecting  said  premises  with  the  said  railway  on  the  terms  herein- 
after mentioned  which  the  railway  company  has  agreed  to. 

"  Now  therefore,  it  is  hereby  mutually  agreed  between  the  said  parties  as 
follows,  that  is  to  say: — 

"The  railway  company  covenants  as  follows: — 

"  1.  That  the  party  of  the  second  part  may  construct  a  siding  connecting 
with  the  said  railway,  as  shown  in  red  on  the  plan  hereto  annexed,"  etc. 

A  reference  to  the  plan  shows  that  the  portion  marked  red  is  only  that  portion 
of  the  spur  upon  the  Huntting-Merritt  Lumber  Company's  own  property  and  th<e 
railway  company  have  treated  all  the  remaining  portion  of  the  spur  from  the  inter- 
.section  with  their  tracks  to  the  point  where  the  said  spur  enters  upon  the  Huntting- 
Merritt  Company's  property  as  a  part  of  their  railway  and  posiitively  covenant  that 
the  Huntting-Merritt  Company  "  may  construct  a  siding  connecting  with  the  said 
railway,  as  shown  in  red  on  the  y)lnn  hereto  annexed." 
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This  being  the  case,  I  fail  to  .^ec  how  the  railway  company  have  any  claim  upon 
the  Huntting-Merritt  Company  to  maintain  the  balance  of  the  spur,  and,  therefore, 
the  maintenance,  in  my  judgment,  falls  upon  the  railway  company,  and,  so  long  as  the 
contract  remains  in  existence,  I  think  the  railway  company  is  bound  to  maintain  that 
portion  of  the  siding  and  ^ive  to  the  Huntting-Merritt  Company  reasonable  facilities 
for  carrying  on  their  business  over  the  said  spur,  and  an  Order  should  issue  accord- 
ingly. 

The  Deputy  Chief  Commissioner  concurred. 


ORDER  No.  30365. 

Ln  the  matter  of  thd  application  of -Hugh  Mclnnes,  of  Blucher,  Sasl-atcliewan,  for 
an  order  directing  the  Canadian  Pacific  llailway  Company  to  erect  adequate 
station  facilities  at  Blucher. 

File  No.  10875. 

Wednesday,  the  24th  day  of  Xovember,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C  Boyce,  K.C,  Commissioner. 

Upon  reading  what  is  alleged  in  support  of  the  application  and  on  behalf  of  the 
railway  company;  and  upon  the  report  and  recommendation  of  the  Chief  Operating 
Officer  of  the  Board,  the  railway  company  consenting, — 

The  Board  orders:  That  the  Canadian  Pacific  Railway  Company  erect  a  station 
building,  in  accordance  with  its  standard  "  A3  "  station  plan  filed  with  the  Board, 
at  Blucher,  in  the  province  of  Saskatchewan;  the  work  to  be  completed  by  the  31st 
day  of  October,  1921. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  Xo.  30367. 

In  the  matter  of  the  application  of  the  Canadian  Northern  Qiiehec  Bailwaij  Com- 
pany, hereinafter  called  the  "applicant  company,"  under  sections  276  and  252 
of  the  Railway  Act,  1919,  for  authority  to  open  for  traffic  and  operate  its  trains 
over  that  portion  of  its  spur  approved  hy  the  order  of  the  Board  No.  30213, 
dated  October  28,  1920,  between  mileage  47-9  and  Jf.9-76,  both  on  its  St.  Law- 
rence subdivision. 

File  No.  668.42. 

Friday,  the  26th  day  of  November,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Cojnmissiorier.  _ 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of  the 
Board,* and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  spur  line  approved  by  the  said 


Order  2s  o.  ^027.'),  between  mileage  47-9  and  4&-76,  both  on  its  St.  Lawrence  sub- 
division; also  the  industrial  spur  to  which  the  said  line  has  temporarily  been  con- 
Ticcted  :  the  operation  of  trains  over  the  said  spur  lines  not  to  exceed  eighteen  miles 
an  hour. 

F.  B.  CAEVELL, 

Chief  Commissioner. 


OKDEK  N'o.  30'370. 

In  the  'matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  the  "Applicants'',  under  section  188  of  the  Railway  Act,  1919,  for 
approval  of  the  proposed  new  location  of  station  at  Birch  Hills,  Saskatchewan, 
as  shown  on  the  plan  dated  Fehruary  20,  1920,  on  file  with  the  Board  under  file 
Xo.  270:J9. 

Friday,  the  26th  day  of  ^^ovember,  A.D.  1920'. 

lion.  F.  B.  Cakve[.l,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

l^pon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, 
and  the  consents  of  the  rural  municipality  of  Birch  Hills  l^o.  460  and  of  the  village 
of  Birch  Hills,  endorsed  on  the  plan  filed, — 

The  Board  orders:  1.  That  the  proposed  new  location  of  the  applicants'  station  at 
Birch  Hills,  in  the  province  of  Saskatchewan,  as  shoMTi  on  the  said  plan  on  file  with 
the  Board  under  file  ]^o.  27039,  be,  and  it  is  hereby,  approved;  the  work  to  be  done 
by  the  1st  day  of  June,  1921. 

3.  That  the  order  of  the  Board  No.  26329,  dated  July  19,  1917,  made  herein,  be 
rescinded. 

F.  B.  CAEVELL, 

Chief  Commissioner. 


OEDEE  No.  30376. 

Vn  the  matter  of  the  application  of  the  British  Columbia  Electric  Railway  Company, 
Limited,  hereinafter  called  the  "Applicant  Company",  under  section  331  of  the 
Railway  Act,  1919,  for  approval  of  its  Standard  Freight  Mileage  Tariff,  Supple- 
ment No.  1  to  C.R.C.  No.  132,  on  file  with  the  Board  under  file  No.  21JfOJf.l. 

Monday,  the  29th  day  of  November,  A.D.  1920: 

Hon.  F.  B.  Carvei.l,  K.C,  Chief  Commissioner. 
S.  J.  ^IcLeax,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Conunlssionrr. 
V\)(>n  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 
It  is  ordered:  That  the  applicant  company's  Standard  Freight  Mileage  Tariff, 
Supplement  Xo.  1  to  CE.C  No.  132,  to  become  effective  December  6,  1920',  on  file 
with  the  Board  under  the  said  file  No.  21404.1,  be,  and  it  is  hereby,  approved;  the 
said  tariff,  with  a  reference  to  this  order,  to  be  published  in  at  least  two  consecutive 
weekly  issues  of  the  Canada  Gazette.  , 

F.  B.  CAEVELL, 

Chief  Commissioner. 
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GETs^ERAL  ORDER  ^o.  319. 

In  the  matter  of  the  coniptaint  of  the  Premier  Milling  Company  of  Portage  la  Prairie, 
Manltotja,  against  the  increase,  on  August  26,  1920,  of  the  charge  for  milling 
grain  in  transit  in  Canada  in  connection  with  the  international  movement, 
from  one  to  one  and  one-half  cents  per  one  hundred  pounds. 

File  No.  8641.16. 

Tuesday,  the  30th  day  of  November,  A.D.  1^. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  its  appearing-  that  the  Canadian  Pacific  and  the  Grand  Trunk  Pacific 
Railway  Companies  on  October  25,  1920,  and  the  Canadian  National  Railways  on 
November  1,  1920,  voluntarily  reduced  the  said  charge  for  milling  grain  in  transit  in 
Canada  to  one  cent  per  one  hundred  pounds;  upon  reading  what  is  alleged  in  support 
of  the  complaint  and  on  behalf  of  the  Winnix>eg  Board  of  Trade  and  the  Canadian 
Pacific  Railway  Company ;  and  upon  the  report  and  recommendation  of  the  Chief 
Traffic  Officer  of  the  Board, — 

It  is  declared:  That  the  proper  charge  for  milling-in-transit  within  Canada  of 
grain,  the  product  of  which  is  reshipped  to  the  United  States,  was  one  cent  per 
one  hundred  pounds  on  and  after  the  26th  day  of  August,  1920. 

F.  B.  CARVELL, 

Chief  Commissioner. 


*  ORDER  No.  3O408. 

In  the  matter  of  the  application  of  S.  H.  Gordon,  of  Erichson,  Manitoba,  for  a  ftagi 
station  at  mileage  40,  on  the  Rosshurn  ^Branch  of  the  Canadian  National 
Railways. 

File  No.  660-84. 

Wednesday,  the  1st  day  of  December,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  alleged  in  support  of  the  application  and  on  behalf  of  the 
railway  company;  and  upon  the  report  and  recommendation  of  the  Chief  Operating 
Officer  of  the  Board, — 

It  is  ordered:  That  the  Canadian  National  Railways  be,  and  they  are  hereby, 
required  to  stop  their  trains  Nos.  17  and  18;  on  flag,  at  mileage  40,  Rosshurn  Branch, 
in  the  province  of  Manitoba;  and  to  handle  both  carload  and  less  than  carload  freight 
shipments  to  and  from  the  point  in  question ;  the  said  train  service  to  become  effective 
December  15,  1920. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  30409. 

In  the  matter  of  the  application  of  the  British  Columbia  Electric  Railway  Company, 
Limited,  hereinafter  called  the  "  applicant  company  " ,  under  section  SSJf.  of  the 
Railway  Act,  1919,  for  approval  of  Supplement  No.  1  to  its  Standard  Tariff^  of 
Maximum  Fares,  C.R.C.  No.  S,  on  file  with  the  Board  under  file  No.  21JfOJf7. 

Thursday,  the  2nd  day  of  December,  A.D.  1920'. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 
It  is  ordered:  That  the  applicant  companys'  Supplement  No.  1  to  its  Standard 
TarifF  of  Maximum  Fares,  C.R.C.  No.  8,  on  file  with  the  Board  under  the  said  file 
No.  21404 -7,  be,  and  it  is  hereby,  approved;  the  said  tariff,  with  a  reference  to  this 
order,  to  be  published  in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

F.  B.  CARVELL, 

Chief  Commissioner. 

1   


ORDER  No.  30413. 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company  under 
section  428  of  the  Railway  Act,  1919,  for  leave  to  prosecute  one,  William  Scott, 
for  alleged  violation  of  the  provisions  of  the  said  section. 

File  No.  3069>7. 

Thursday,  the  7th  day  of  December,  1920. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

T'pon  its  beinj?  represented  to  the  Board  that  on  the  first  day  of  December  instant, 
the  said  William  Scott  checked  as  baggage  two  trunks  from  Medicine  Hat,  Alta.,  to 
Yellow  Grass,  Sask.,  which  upon  examination  were  found  to  contain  whisky  in 
contravention  of  the  provisions  of  said  section  42i8  of  the  Railway  Act,  1919;  in 
pursuance  of  the  xx)wers  thereb.y  conferred  and  upon  reading  what  was  alleged  in 
support  of  the  application, — 

The  Board  orders:  That  leave  be  and  it  is  hereby  granted  the  Canadian  Pacific 
Railway  Company  to  prosecute  the  said  William  Scott  for  such  alleged  violation. 


s.  J.  McLean, 

Assistant  Chief  Commissioner. 
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GENERAL  ORDER  No.  320. 

In  the  matter  of  the  application  of  the  National  Dairy  Council  of  Canada,  hereinafter 
called  the  "applicants"  for  an  order  requiring  the  carriage  of  pasteurized 
cream  hy  express  at  the  rates  for  ordinary  cream. 

File  No.  4397.53. 

Thursday,  the  9tli  day  of  December,  A.D.  11920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  HcLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Cominissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa, 
November  3,  1920,  the  applicants,  the  Express  Traffic  Association  of  Canada,  and  the 
Dominion  and  Canadian  Express  companies  being  represented  at  the  hearing,  and 
what  was  alleged, — 

The  Board  orders:  That  pasteurized  cream  be  carried  by  express  companies  sub- 
ject to  the  jurisdiction  of  the  Board  at  the  same  rates  as  ordinary  cream;  and  that 
the  Express  Classification  for  Canada  No.  4,  and  special  tariffs  published  and  filed 
to  apply  on  "  cream,"  be  amended  accordingly. 


E.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  the  corporation  of  the  parish  of  La  Presentation  de  la  Ste.  Vierge,  per 
Messrs.  Patenaiide,  Monette  &  Michaud,  Montreal,  P.Q.,  for  a  revision  of  a 
portion  of  Board's  Order  No.  27616,  dated  August  22,  19Q8,  in  the  matter  of 
cost  of  erection  and  maintenance  of  gates  installed  at  level  crossing  of  the  Cote 
de  Liesse  road  over  the  tracks  of  the  G^4i}i....SlLUdlkj^:§^vja y  and  Canadian 
Pacific  Railway  lines  at  Dorval,  P.Q. 


9437.1160. 


Heard  at  Montreal,  P.Q.,  February  24, 

JUD 

Commissioner  Boyce  : 

The  case  was  set  down  for  the  considerati 

(1)  The  question  of  the  apportionment  of  the  cost  ot"  "protection  (by  watchmen) 
reserved  for  determination  by  Order  Xo.  25558,  dated  October  20,  1916. 

(2)  The  question  of  liability,  or  apportionment  of  liability,  for  any  accidents 
occurring  at  the  said  crossing,  and  all  other  questions  incident  thereto. 

At  the  same  time,  and  pursuant  to  formal  application,  dated  February  19,  1920, 
following  a  previous  notification,  under  date  December  4,  1919,  to  the  same  effect,  the 
parish  of  La  Presentation  de  la  Ste.  Vierge,  asked  for  a  revision  of  that  portion  of 
the  Board's  Order  No.  27616,  dated  August  22,  1918,  ordering  that  that  municipality 
should  contribute  15  per  cent  of  the  balance  of  the  cost  (after  deducting  the  contribu- 
tion from  the  Railway  Grade  Crossing  Fund)  of  the  construction,  and  a  like  per- 
centage for  maintenance  of  gates  for  protection  of  the  crossing,  upon  the  following 
grounds : — 

{a)  The  facts,  and  the  layout  of  the  location,  were  not  sufficiently  explained  to 
the  Board  when  the  matter  was  heard. 

(h)  The  level  crossing  in  question  is  not  located  within  the  territory  of  the 
municipality  de  la  Presentation. 

(c)  The  taxpayers  of  this  municipality  should  not  be  called  upon,  moreover,  to 
contribute  to  the  cost  of  erection  and  maintenance  of  these  gates  because  they  may 
be  interested  in  the  highway  or  may  make  use  of  the  same  in  any  way,  since  such  use 
and  such  interest  is  nil. 

id)  Even  admitting  that  the  municipality  de  la  Presentation  may  be  interested 
in  this  level  crossing,  the  division  of  the  cost  of  erection  and  maintenance  was  in  no 
wise  assessed  in  proportion  to  the  population,  the  number  of  taxpayers  and  the  wealth 
of  the  respective  municipalities  concerned. 

As  the  last-named  application  materially  affects  the  decision  of  the  former  ques- 
tion, I  will  refer  to  the  position  of  the  parish  de  la  Presentation  as  regards  this 
crossing. 
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The  orighial  order,  No.  25o5'8  of  the  20th  October,  1916,  was  not  made  as  a  result 
of  a  hearing,  but  ex  parte,  and  as  interim  protection,  following  an  accident,  Sep- 
tember 27,  1916,  pending  the  consideration l)y  the  Board,  as  to  what  protection  would 
be  most  suitable,  after  hearing  the  parties  interested.  Up  to  this  time — Order  No. 
25558 — the  parish  of  de  la  Presentation  had  not  been  before  the  Board,  nor  notified 
of  the  proceedings  then  i^ending  before  it,  and  it  was  only  on  October  5,  1916,  that 
Mr.  Decary,  counsel  for  the  town  of  Dorval,  asked  the  Board  to  have  the  parish 
notified  of  the  proceedings  and  made  a  party,  as  the  owner  of  half  of  the  Cote  de  Li  esse 
road  extending  north  to  the  Canadian  Pacific  Railway  tracks ;  and  on  October  5,  1916, 
Mr.  Decary  was  requested  to  serve  notice  of  his  application  for  subway  upon  the 
parish,  and  under  date  October  25,  1916,  he  advised  the  Board  that  he  had  notified" 
the  parish  of  the  pending  application.  This  Order,  No.  25558,  of  October  20,  1916,  does 
not  appear  to  have  been  served  upon  the  parish,  which,  however,  was  notified  on 
February  1,  1917  (the  first  official  notification  from  the  Board),  of  a  sittings  of  the 
Board  to  be  held  in  Montreal,  on  February  14,  191i7,  for  "  consideration  of  the  matter 
of  protection  at  the  level  crossing  of  the  Grand  Trunk  and  Canadian  Pacific  Railway 
Companies,  known  as  'Cote  de  Liesse  Road,'  at  Dorval,  Que.,"  but  did  not  appear  on 
the  hearing  of  the  application,  which  was  directed  to  stand  until  the  next  sittings  of 
the  Board  at  Montreal  to  enable  the  town  (Dorval)  to  prepare  proper  plans  of  subway 
and  to  submit  same  to  the  parties  interested.  The  secretary  of  the  parish  (de  la 
Presentation)  wag  notified  by  the  Board  of  the  above  adjournment  on  February  15, 
1917.  An  amendment  to  Order  No.  25558  becoming  necessary  to  correct  a  clerical 
error.  Order  No.  25907  was  made  February  27,  1917,  and  a  copy  of  that  order  was 
sent,  in  the  usual  way,  to  the  secretary  of  the  parish  by  the  Board,  on  March  1,  1917, 
iind  on  April  4  follo^\ang,  the  parish,  with  the  other  parties  interested,  was  notified 
l.)y  the  Board  of  hearing  at  Montreal,  on  April  18,  1917,  but  did  not  appear,  and  the 
hearing,  at  request  of  counsel  for  the  town  of  Dorval,  was  again  adjourned  until  the 
next  sittings  at  Montreal.  At  the  Montreal  sittings  on  June  20,  1917,  of  which  the 
parish,  with  the  other  parties,  was  notified,  the  parish  did  not  appear,  and  counsel 
for  the  town  of  Dorval  again  procured  a  postponement  for  completion  of  plans  for 
subwaj',  which  were  submitted  on  September  6,  1917.  Copies  of  this  plan  having 
been  served  upon  the  railways,  it  was  returned  as  unsatisfactory  as  to  detail,  and 
after  some  correspondence  the  matter  was  set  down  for  hearing  at  Montreal  on  June 
10,  1918,  the  parish  being  notified,  and  again  failing  to  appear  at  tbe  hearing,  which 
Vv'as  again  adjourned ,  new  plans  to  be  filed  in  the  interim,  and  the  parish  again 
directed  to  be  notified.  The  case  was  again  set  down  for  hearing  at  Ottawa  on  July 
9.  1918,  and  all  parties,  including  the  parish,  were  notified,  and  after  a  hearing  at 
which  all  the  parties  were  represented — the  parish  for  the  first  time — an  order  was 
made,  No.  27616,  directing  protection  by  gates  to  be  erected  by  the  Canadian  Pacific 
Railway,  to  be  operated  day  and  night  by  watchmen  from  a  central  tower,  cost  of 
construction  to  be  apportioned  as  follows,  viz. :  20  per  cent  out  of  the  Railway  Grade 
Crossing  Fund;  of  the  balance,  town  of  Dorval,  35  per  cent;  parish  de  la  Presenta- 
tion, 15  per  cent;  Canadian  Pacific  Railway  Company,  50  per  cent.  Cost  of  mainten- 
pnce  to  be  borne:  by  the  Canadian  Pacific  Railway,  50  per  cent;  town  of  Dorval,  35 
per  cent ;  parish  de  la  Presentation,  15  per  cent. 

No  provision  was  made  by  the  order  for  the  cost  of  operating,  which  should  have 
been,  and  was  intended  to  be,  aY)portioncd  in  the  same  way  as  maintenance,  and  that 
omission  can  now  be  provided  for. 

At  the  hearing  at  which  the  above  disp(jsition  was  made  counsel  for  the  parish 
de  la  Presentation  made  no  claim  to  exemption  in  toto  from  contribution  of  cost  of 
protection  on  any  of  the  grounds  which  it  now  presses  on  the  Board  in  this  applica- 
tion, but  contended  that  the  contribution  of  the  parish  should  not  be  more  than  ten 
])er  centum,  because  of  the  relative  financial  situation  of  the  parish  to  that  of  the 
town  of  Dorval.  Mr.  Decary  said — vol.  286,  p.  2843:  "I  think  the  parish  should 
pfiy  20  ]) T  <--f'nt."    ^Fr.  Jasmin:  "No,  10  per  cent."    There  was  no  contention  then 
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that  the  parish  was  not  liable  to  cont^'ibutiou,  and  while  that  contention  api)ears  in 
the  subsequent  application  of  the  parish,  now  under  consideration,  there  was  nothing 
at  the  hearing  of  this  application  presented  to  the  Board  by  counsel  for  the  parish 
to  support  it.  On  the  contrary,  while  contending  that  the  proportion  of  cost  directed 
to  be  paid  by  the  parish  was  out  of  proportion  to  its  means  and  to  the  extent  of  its 
interest,  relatively  to  those  of  the  town  of  Dorval,  Mr.  Patenaude,  K.C.,  who  at  the 
last  hearing  represented  the  parish,  said  (vol.  323,  p.  1380) :  "  We  want  to  pay  our 
I)roportion,  but  not  more."  And  the  admissions  at  p.  1376 — "  that  the  parish  had 
jurisdiction  over  the  highway  " — and  (p.  13TT)  Canadian  Pacific  Railway  right  of 
way  was  built  on  the  Liesse  road  belonging  to  the  parish." 

Mr.  Patenaude  argued,  as  was  argued  at  the  hearing  in  191'8,  when  the  appor- 
tionment complained  of  was  made,  that  the  parish's  interest  in  and  user  of  the  r-oad 
was  much  less  than  that  of  the  town  of  Dorval ;  that  only  a  small  point  of  the  parish 
territory  touched  the  crossing;  and  Mr.  Patenaude  put  in  a  statement  showing  the 
relative  number  of  ratepayers,  taxable  property,  and  revenue  of  the  parish  and  town 
of  Dorval,  respectively,  to  support  his  contention  that  the  apportionment  of  the  parish 
should  be  reduced,  viz  : — 


Thus  it  appears  that  the  ratepaying  population  of  Dorval  is  about  17  times,  the  amount 
of  taxable  property  10  times,  and  the  revenue  about  100  times  greater  than  those, 
respectively,  of  the  parish. 

It  also  was  show^n  that  the  cost  of  maintenance  of  the  gates,  estimated  at  $4,000 
per  annum,  wotild  involve  the  parish  in  an  annual  expenditure,  at  the  rate  of  15  per 
cent — the  percentage  fixed  by  the  order — of  $600;  or  more  than  dfbuble  its  normal 
entire  annual  revenue  stated  as  above,  while  thaf  of  Dorval — $1,400 — would  be  but  an 
infinitesimal  fraction  of  its  annual  revenue. 

The  revenue  of  the  parish,  in  relation  to  its  taxable  values,  are,  however,  most 
unusually  small,  and  no  great  hardship  would  be  imposed  on  the  ratepayers  by  at 
least  some  additional  taxation  for  the  protection  of  its  people  using  this  highway.  At 
the  same  time,  and  while  the  fact  that  the  respective  revenues  of  the  two  municipali- 
ties differ  so  widely  in  volume  is  not  the  governing  factor  in  the  determination  of  a 
just  proportion  of  protection,  maintenance  and  operation  costs,  it  is  a  proper  subject 
for  consideration  as  regards  the  quantum  of  user  of  each  municipality  in  relation  to 
the  other.  The  interest  of  the  municipality  with  a  ratepaying  population  of  47,  rate- 
able property  of  $296,000,  and  a  revenue  of  $280  per  annum,  in  the  user  and  con- 
sequent protection  of  a  rural  crossing  such  as  this  is  manifestly  not  so  great  as  that 
of  a  municipality  with  a  ratepaying  population  of  765,  rateable  property  of  $2,753,000, 
and  revenue  of  $242,000.  The  parish  de  la  Presentation  has  a  very  small,  compara- 
tively a  scintilla  of,  interest  as  compared  with  that  of  the  town  of  Dorval,  when  com- 
parison is  made  on  the  above  basis,  and  in  the  case  of  the  former  municipality,  its 
territory  barely  touches  the  crossing  in  question.  For  these  reasons  I  think  that 
moderate  consideration  should  be  given  to  the  plea  of  the  parish,  practically  in  forma 
pauperis,  that  the  proportion  of  cost  and  maintenance  imposed  by  the  latter  order 
(that  providing  for  protection  by  gates)  would  involve,  for  that  purpose  alone,  the 
levying  of  taxes  upon  its  few  residents,  equal  to  more  than  double  its  present  revenue 
from  all  sources. 

Having  regard  to  all  the  circumstances,  therefore,  I  would  reduce  the  proportion 
payable  by  the  parish  de  la  Presentation,  etc.,  to  10  per  cent;  the  amount  their  counsel 
offered  to  pay,  and  which  evidently  the  parish  ro>ourcos  ^vevc  able  to  stand. 


Population  

Number  of  ratepayers  

Taxable  property   .    .  . 

Revenue  

Payments  

Cash  balance,  I>ecember  31,  1917 


Dorval 
1,725 
76'5 

$21, 7  5  3, '000 


Parish  de  la 
Presentation 
225 
47 

$29'6,000'  OiO' 


2.4.2/&0>0' 
221,473 
24,737 


28'0'  00 
107  00 
220  OiO 


14032— li 


424 


The  Icirger  nitmicipality,  having  the  greater  interest,  must  bear  the  greater  burden, 
£)nd  I  would  increase  its  contribution  to  40  per  cent. 

Order  No.  27616,  dated  August  22,  1918,  will,  therefore,  be  amended  by  providing 
lhat  the  cost  of  installation  shall  be  borne  as  follows:  20  per  cent  out  of  the  Railway 
Grade  Crossing  Fund.  The  balance  of  cost  to  be  borne,  as  to  40  per  cent  by  the  town 
of  Dorval;  as  to  50  per  cent  by  the  Canadian  Pacific  Railway  Company;  and  as  to 
10  per  cent  by  the  parish  of  la  Presentation  de  la  Ste.  Yierge. 

And  as  to  maintenance,  the  contributions  will  be:  50  per  cent  by  the  railway, 
40  per  cent  by  the  town  of  Dorval,  and  10  per  cent  by  the  parish  of  la  Presentation 
de  la  Ste.  Vierge. 

And  the  order  will  be  further  amended  by  providing  that  the  cost  of  operating 
the  gates  be  distributed  and  borne  in  the  same  proportions  as  maintenance. 

Then  as  to  the  interim  Order  No.  25558,  dated  October  20,  1916,  providing  foT 
protection  by  watchmen,  the  cost  of  which  was  reserved,  and  is  now  to  be  disposed  of. 
The  parish  claims  that  it  was  not  represented  when  the  order  was  made.  That  is 
palpable  because  it  was  an  ex  parte  order — but  it  has  had  notice  of  itt,  and  has  been 
heard  now  upon  the  question  of  cost,  eqtially  with  all  others  interested. 

I  would  distribute  this  cost  of  protection,  reserved  by  Order  No.  25558  for  subse- 
quent determination,  as  follows:  50  per  cent  by  the  Canadian  Pacific  Railway  Com,- 
pany,  40  per  cent  by  the  town  of  Dorval,  and  10  per  cent  by  the  parish  of  la  Presenta- 
tion de  la  Ste.  Vierge;  and  order  should  go  accordingly. 

I  have  given  consideration  to  the  argument  that  the  railway  (C.P.R.),  (the 
Cr.T.R.,  is,  of  course,  exempt  from  contribution),  should  bear  any  increase  of  cost 
consequent  upon  any  reduction  which  might  be  decided  upon  in  regard  to  both  above 
orders,  but  having  regard  to  the  increase  of  motor  traffic  and  highway  traffic  gener- 
ally, contributing  as  it  does  materially  to  the  hazard  of  the  crossing,  I  do  not  think 
lhat  the  railway,  although  junior,  should  bear  the  added  burden,  it,  the  railway 
I'C.P.R.),  is,'  I  think,  called  upon  to  bear  a  substantial  yet  just  proportion  of  the  cost 
of  protection  under  both  orders. 

There  remains  the  question  as  to  liability  for  accidents,  and  the  apportionment 
Thereof,  which  may  occur  at  the  crossing,  and  all  other  ouestions  incident  thereto. 

The  order — No.  27616 — directs  that  the  gates  be  installed  by  the  Canadian  Pacific 
Railway  Company,  and  they  have  been  so  installed.  The  gates  protect  the  Cote  de 
Liesse  road  as  to  both  railways,  the  Grand  Trunk  and  the  Canadian  Pacific,  which 
parallel  each  other  at  the  crossing.  There  are  two  sets  of  gates,  each  set  protecting 
each  railway,  and  both  sets  are  operated  from  a  central  tower  by  one  man.  There  is 
a  space  of  about  200  feet  between  the  tracks. 

The  Board  is  asked  to  determine  the  relative  liability  of  each  railway,  and  of  the 
municipalities  concerned,  arising  from  accidents  resulting  from  the  negligent  opera- 
lion  of  the  crossing  gates.  This  invites  some  consideration  in  view  of  the  interests 
involved. 

The  Grand  Trunk  Railway  Company's  tracks  are  to  the  south.  That  railway  is 
exempt  by  reason  of  its  seniority  from  contribution  to  cost  of  protection,  maintenance, 
or  operation,  and  therefore  that  railway  cannot  in  these  circumstances  (differing  as 
they  do  from  those  in  the  Royce  Avenue  Crossing  Case,  vol.  5,  Judgments  and  Orders 
of  Board,  1915,  p.  146,  where  both  railways  shared  the  expense  of  maintenance  and 
operation)  be  called  upon  to  bear  any  portion  of  the  damages  arising  from  the 
negligent  operation  of  the  gates,  to  the  installation,  maintenance,  operation,  or  con- 
trol of  which  it  is  exempted  from  contributing. 

The  Canadian  Pacific  Railway  Company  occupies  the  northerly  side  of  the 
trackage  to  be  protected.  It  is  junior  to  the  municipalities  contributing  to  cost  of  ' 
erection,  maintenance,  and  operation.  By  the  protecting  order  referred  to,  that 
railway  company  was  charged  with  the  duty  of  building  the  gates,  and  appoints  the 
watchmen  to  control  them  from  the  central  tower,  and  it  contributes,  under  the  terms 
of  the  order.  50  per  cent  of  the  cost  of  maintenance  and  operation  of  the  gates. 
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Mr.  Fliiitoft,  for  the  Canadian  Pacific  Kailway  Company,  argued  that  that 
railway  should  be  entirely  exempted  from  any  contribution  to  damages  for  accidents 
occurring  on  the  Grand  Trunk  Railway  Company's  line  from  the  operation  of  tho 
crossing  gates,  and  should  only  bear  a  fair  proportion  of  the  like  damages  occurring 
on  its  own  tracks  from  similar  causes.  He  contended  that  the  municipalities  should 
bear  all  the  remainder  of  such  damages  occurring  on  either  railway. 

The  question  appears  to  me  in  another  light  than  that  urged  upon  us  by  Mr. 
Flintoft.  It  is  true  that  had  the  Grand  Trunk  Railway  Company's  tracks  been  so  far 
away,  though  paralleling  the  Canadian  Pacific,  that  joint  operation  from  a  central 
tower  was  not  feasible,  each  railway  company  operating  the  gates  protecting  that 
railway,  under  any  order  as  to  apportionment  of  damages  as  between  each  railway  and 
the  interested  municipality,  the  argument  that  the  on-e  railway  should  not  be  liable 
to  contribute  to  accident  resulting  from  gate  operation  on  the  other  would  have  been 
a  cogent  one,  because  the  element  of  joint  operation  from  a  central  tower  was  lacking. 
That  element  is  present  here.  The  Canadian  Pacific  Railway,  if  it  did  not  assent  to 
it  did  not  quarrel  much  with  it,  filed  the  plans,  installed  the  gates,  and  appointed  the 
watchmen  to  operate  them,  under  order  of  the  Board.  The  question,  to  my  mind,  is 
not  which  railway  is  to  bear  the  consequence  in  damages  of  accidents  happening  on 
the  other  line,  but  rather  which  railway  is  to  bear  the  consequCiice  in  damages 
resulting  from  mismanagement,  negligent  oi)eration,  or  non-operation  of  the  gates. 
It  is  the  question  of  the  apportionment  of  any  damages  that  may  flow  from  the  opera- 
tion of  the  device  for  the  protection  of  the  road  crossing  that  is  before  the  Board; 
not  whether  one  railway  shall  be  made  responsible  for  any  accident  on  the  line  of  the 
other.  Prima  facie,  the  Canadian  Pacific  Railway  Company,  charged  with  the  duty 
of  erecting  and  operating  the  gates,  would  be  liable  for  defective  gates,  or  negligent 
operation  thereof.  The  other  railway  had  nothing  to  do  with  the  installation,  opera- 
tion, or  maintenance  of  the  gates,  which  were  a  device  ordered  by  the  Board,  as  I 
have  said  before,  not  for  the  protection,  or  in  connection  with  OT>eration  of,  the  rail- 
ways, or  either  of  them,  but  for  the  protection  of  the  public  lawfully  Using  the  highway 
carried  across  the  railway  or  railways  at  that  point.  Each  railway  is,  of  course,  alone 
responsible  for  accidents  occurring  on  its  own  line  through  negligent  operation  of 
its  railway,  defective  appliances,  or  any  other  cause  from  which  negligence  may  be 
imputed  to  the  railway.  The  situation  here  as  to  damages  is,  in  some  respects  at 
least,  analagous  to  that  of  a  defective  subway  constructed  by  a  railway  at  the  expense 
of  a  city  in  which  it  was  located  and  where  the  railway  was  held  liable  for  the  defect 
causing  the  accident.  Burrows  v.  G.T.R.,  18  C.R.C.,  183.  That  was  because  the 
subway  was  on  railway  property,  built  by  the  railway  though  the  city  paid  for  it,  and 
the  railway  was  charged  with  the  duty  of  keeping  it  fit  for  the  purposes  for  which  it 
was  intended. 

The  railway  (C.P.R.)  appoints  the  watchman,  and  the  municipalities  contribute 
to  the  cost  of  keeping  him  there.  The  municipality  has  no  say  as  to  the  appointment 
of  the  man,  as  is-  made  clear  by  the  following  extract  from  the  evidence,  vol.  323,  p. 
1390  :— 

"The  Chief  CoM:^rissioxER:  You  would  not  allow  Mr.  Decary  or  the 
town  of  Dorval  to  ap]X)int  this  watchman. 

"  Mr.  Flixtoft  :  Xot  as  far  as  our  railway  goes,  but  we  will  for  the  Grand 
Trunk." 

Whatever  might  have  been  the  situation  as  reg-ards  the  operation  of  the  gates 
protecting  the  highway  where  it  crosses  the  Grand  Trunk  Railway  tracks,  if  separate 
gates  had  been  ordered  for  each  railway;  that  is,  if  the  distance  senarating  the  two 
railways  necessitated  separate  gates,  as  regards  the  consequence  in  damages  for  negli- 
gent operation  of  the  gates  of  either  railway;  we  are  now  considering  the  proposition 
as  it  is — that  is.  one  operation  of  two  sets  of  gates  from  one  tower,  by  one,  the  junior 
railway  (junior  both  as  to  the  Grand  Trunk  Railway  and  the  municipalities),  by  a 
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watchman  employed  by  that  railway  and  over  whom  that  railway  has  full  authority 
and  control.  True,  the  municipalities  contribute  to  the  cost,  and  that  as  to  the  pro- 
portion of  such  cost  the  Canadian  Pacific  Railway  is  but  a  paymaster,  but  in  doing  so, 
tnd  in  leaving-  the  employment  and  payment  of  the  man  or  men  to  the  railway  com- 
pany they  are  entitled  to  presume  that  competent  men  will  be  employed  for  the  work. 
The  watchmen  are  the  servants  of  the  Canadian  Pacific  Railway  Company.  If  there 
is  an  accident  on  that  road  at  this  crossing',  whether  on  the  Grand  Trunk  side  or  the 
Canadian  Pacific  Railway  side,  as  a  consequence  of  which  there  is  a  recovery  in 
damages,  the  liability  is  the  result  of  the  negligent  operation  of  the  crossing  gates 
from  the  central  tower  and  by  the  watchmen  in  charge  of  it,  employed  and  controlled 
by  the  Canadian  Pacific  Railway.  If  Mr.  Plintoft's  argument  were  to  prevail,  in  the 
event  of  an  accident  occurring  on  the  Grand  Trunk  Railway  tracks  at  this  crossing, 
through  the  negligent  operation  of  the  crossing  gates  on  that  road,  it  would  mean 
that  the  Canadian  Pacific  Railway  Company  v/ould  be  entirely  exempted  from  all 
consequence  flowing  from  the  negligence  of  their, own  servant  and  from  the  negligent 
operation  of  the  gates  of  which  they  had  full  control,  and  the  municipalities,  who  had 
no  say  in  the  apix)intment  of  the  negligent  men  operating  the  gates,  nor  had  any 
control  over  the  men  in  the  discharge -of  their  duties,  nor  power  to  dismiss  them  for 
improper  discharge  of  their  duties,  would  have  to  pay  all  the  damages  and  costs 
recoverable.  On  the  other  hand,  if  such  an  accident  occurred  at  the  crossing  on  the 
Canadian  Pacific  Railway  tracks  through  similar  negligence  of  the  same  watchmen, 
it  is  contended  that  the  operating  railway  should  be  liable  to  satisfy  a  part  only  of 
the  damages  flowing  from  such  accident ;  the  municipalities  paying  the  balance. 
Assuming  the  proportion  of  such  damages  that  the  Canadian  Pacific  Railway  Com- 
pany was  willing  to  assume  for  accidents  occurring  on  its  own  line,  as  a  consequence 
of  the  negligent  operation  of  the  gates,  to  be  50  per  cent,  then  the  proposition  pre- 
sented by  that  railway  would  be  that  as  to  all  damages,  recovered  or  recoverable,  as 
a  result  of  the  negligent  operation  of  these  gates  by  the  man  or  men  employed  or  con- 
trolled by  that  railway,  the  operating  railway  would  be  liable  to  pay  but  25  per  cent 
and  the  municipalities  75  per  cent  of  the  damages. 

As  a  proposition  of  law  the  contention  is  startling,  and,  in  its  result,  appears  to 
be  subversive  of  the  common  law  principles  applicable  to  negligence. 

I  do  not  think  that  in  the  absence  of  any  precedent  or  authority  to  warrant  it  (and 
I  have  been  unable  to  find  any  that  would  assist  me),  but  in  the  face  of  the  common 
law  principles  and  of  decision,  such  as  Patterson  v.  C.P.R.,  26,  O.L.R.,  p.  410,  where 
the  facts  were  much  the  same,  this  Board  would  be  justified  in  attempting  to  disturb 
or  to  divert  the  current  of  common  law  liability,  or  to  displace  the  salient  and  whole- 
some application  of  the  well-known  principle  of  Respondeat  Superior,  in  the  manner 
urged  by  the  railway  company.  I  should  be  slow,  in  the  present  circumstances,  to 
interfere  in  any  event  if  only  on  the  grounds  of  public  policy. 

I  do  not  see  that  any  order  can  be  made  under  this  head. 

November  2,  1020. 

The  C'liicf  Commissioner  concurred. 


Dkittv  Ch[ef  Commissioner: 

In  this  matter  there  is  an  application  by  the  town  of  Dorval,  under  sections  235 
:ind  following  of  the  Railway  Act,  1903,  asking  the  Board  to  declare  that  the  crossing 
existing  over  the  Grand  Trunk  tracks  at  the  station  of  Dorval,  in  the  town  of  Dorval, 
shall  hereafter  be  a  highway  crossing,  because: — 

1.  This  crossing  has  been  used  by  the  i)ublic  for  over  thirty  years; 

2.  The  Board  has  already  provided  protection  by  way  of  gates  at  this  place; 

3.  It  is  necessary  for  the  proper  enjoyment  of  this  crossing  that  this  order  be 
rendered. 
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This  application  should  be  granted  upon  the  usual  conditions  under  sections  25G 
and  257  of  the  Eailway  Act,  1920. 

The  peculiarity  of  the  situation,  however,^  is  in  reference  to  the  cost  of  protecting 
the  crossing  now  being  atithorized,  but  which,  has  been  in  existence  for  over  thirty 
^ears. 

The  crossing,  as  DorvaFs  solicitor  puts  it,  was  a  legalized  crossing  on  the  Cana- 
dian Pacific  Railway  and  a  farm  crossing  on  the  Grand  Trunk  Railway.  The  evidence 
shows  that  the  crossing  has  existed  de  facto  for  public  use  over  the  Grand  Trunk 
Railway  lines  as  well  as  over  the  Canadian  Pacific  Railway  lines  for  over  thirty  years. 

It  is  also  established  that  the  Grand  Trunk  Railway  has  acquiesced  to  this  state 
of  things,  even  inviting  the  public  at  large  to  use  the  crossing,  and  maintaining  it  to  ' 
the  full  width  of  the  Cote  de  Liesse  road.  It  connects  the  crossing  over  the  Canadian 
Pacific  Railwaj^  trades — in  existence  as  a  public  highway  crossing  since  1887 — with 
the  Cote  de  Liesse  road  running  south  of  the  railways,  and  which  is  an  old  country 
road  across  the  island  of  Montreal  from  time  immemorial,  and  one  of  the  main 
thoroughfares  between  Montreal  and  Ste.  Anne.  Recently,  especially  since  the  auto- 
m.obile  has  become  so  popular,  the  road  is  most  extensively  travelled  and  is  used  by 
the  community  at  large. 

Accidents  having  occurred  at  the  point  in  (juestion,  protection  was  ordered  by 
means  of  gates  operated  from  a  tower  located  on  the  Canadian  Pacific  Railway  right 
of  way,  which  company  is  willing  to  shoulder  its  fair  proportion  of  the  costs  incurred, 
viz.,  50  per  cent  of  the  amount  remaining  after  deducting  the  Railway  Grade  contri- 
bution. The  Canadian  Pacific  Railway  is  junior  to  Cote  de  Liesse  highway  and  admits 
its  responsibility  as  far  as  the  municipality  of  la  Presentation  de  la  Ste.  Vierge  is 
concerned. 

The  total  cost  of  protecting  this  crossing,  including  construction  and  mainten- 
ance, is  placed  by  the  Canadian  Pacific  Railway  Company  at  about  $4,000  a  year. 

Twentj^  per  cent  of  this  amount  being  contributed  by  the  Railway  Grade  Crossing 
Fund,  there  remains  a  balance  of  about  $3,200,  half  of  which  is  being  paid  by  the  Cana- 
dian Pacific  Railway  Company.  Who  is  to  pay  the  remaining  $1,600  a  ,vear,  for  pro- 
tection only? 

In  the  first  place,  as  between  the  railways  concerned,  there  being  no  crossing, 
the  rule  of  apportioning  cost  upon  the  basis  of  junior  road  has  no  application. 

There  remains  the  Grand  Trunk  Railway  Company  and  the  town  of  Dorval. 

Here  the  rule  of  seniority  should  apply,  if  it  was  sought  to  construct  an  entirely 
new  highway  crossing  over  the  Grand  Trunk  railway. 

^  I  find  this  principle  laid  down  by  the  late  Chief  Comanissioner  Mabee  in  the 
Denison  Avenue  Crossing  Case,  Xo.  593,  reported  in  vol.  7,  C.R.C.  At  page  80  he 
says  :— 

"  In  tacitly  conniving  at  these  trespass  crossings,  while  endeavouring  to 
protect  themselves  from  liability  in  respect  to  the  sgme,  they  are  maintaining 
a  public  danger ,  and  ought  not  to  expect  the  same  consideration  for  their 
interests  as  in  cases  where  it  is  sought  to  construct  entirely  new^  highway  cross- 
ings over  their  railways,  the  multiplication  of  level  crossings  is  entirely 
undesirable,  but  not  so  undesirjable  as  the  illegal  level  crossing."' 

The  Board's  order  allowing  the  crossing,  at  paragraph  4,  enacts: — 

That  all  (|uestions  as  to  the  protection  of  the  said  crossing  is  hereby 
reserved  for  further  consideration." 

I  am  also  very  much  in  sympathy  with  the  comments  of  Mr.  Commissioner  Mills, 
reported  in  the  same  case. 

Xow,  in  order  to  arrive  at  a  fair  apportioninii"  of  the  remainins"  $1,600  yearly  cost 
of  protecting  this  crossing,  the  Board  should,  in  my  opinion,  find  who  created  the 
necessity  for  the  protection. 
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Both  railways  have  stations  at  this  crossing. 

^^orth  of  both  railways  and  immediately  west  of  Cote  de  Liesse  road  is  the  Dorval 
Jockey  Club  race  track,  where,  in  the  sjimmer  time,  great  crowds  come  by  rail  from 
^[ontreal  and  from  the  west.  The  Grand  Trunk  Railway  has  surely  invited  its  passengers 
*o  cross  over  their  tracks  in  order  to  reach  the  race  track.  It  has  also  invited  pas- 
sengers from  the  vicinity  to  their  station,  and  to  ship  and  to  receive  goods  at  their 
freight-shed  and  tracks  located  between  their  double  main  lines  and  those  of  the 
Canadian  Pacific  Railway.  In  order  to  do  this,  the  traffic  must  and  does  cross  the 
Grand  Trunk  Railway  tracks  on  the  line  of  the  Cote  de  Liesse  road. 

This  may  be  ^  trespass  crossing  at  which  the  Grand  Trunk  did  tacitly  connive, 
while  endeavouring  to  protect  itself  from  liability  in  respect  to  the  same,  by  main- 
taining the  gate  posts  of  an  old  farm  crossing. 

The  danger  which  maizes  the  protection  necessary  is  the  heavy  traffic  at  large,  as 
\\ell  as  that  over  the  Grand  Trunk  railway,  which,  it  goes  without  saying,  the  latter 
is  inviting. 

For  these  reasons  I  wonld  apportion  the  costs  of  protection  as  follows : — 

Costs  of  installation:  Railway  Grade  Crossing  Fund,  20  per  cent;  the  balance  to 
be  divided — 15  per  cent  by  the  town  of  Dorval ,  35  per  cent  by  the  Grand  Trunk 
Railway  Company,  50  per  cent  by  the  Canadian  Pacific  Railway  Company. 

Cost  of  maintenance  and  operation  to  be  borne  as  follows:  15  per  cent  by  the 
town  of  Dorval,  35  per  cent  by  the  Grand  Trunk  Railway  Company,  50  per  cent  by 
the  Canadian  Pacific  Railway  Company. 

No  costs  should  be  incurred  by  the  parish  of  la  Presentation  de  la  Ste.  Yierge 
y=.s  it  is  north  of  all  railway  tracks,  touching  on  half  of  the  Cote  de  Liesse  road  and 
taken  care  of  by  the  Canadian  Pacific  Railway,  which  is  junior. 

Ottawa,  December  8,  1920. 


A  ppliration  of  residents  of  the  Port  Kelts  District,  British  Columhia,  that  a  station 
he  pla.ced  at  the  junction  of  the  Latimer  road  and  the  Canadian  National 
railways. 

.  File  No.  28017. 

JUDGMENT 

The  CiiiKF  CoMMissioxER : 

This  case  w'as  heard  at  a  sitting  of  the  Board  in  Vancouver  on  the  12th  of  October 
last,  at  which  all  sections  of  the  community  were  represented,  and  considerable  interest 
seems  to  have  been  taken,  considering  the  number  of  witnesses  who  gave  evidence. 
The  Board  directed  Mr.  Shinnick,  one  of  its  inspectors,  to  make  a  personal  investiga- 
tion and  report.  He  has  now  submitted  the  same,  which  sets  forth  the  facts  exactly 
as  I  understood  them  at  the  hearing,  and  I  consider  his  recommendations  are  reason- 
able and  seem  to  be  agreeable  to  all  parties  concerned. 

In  all  probability  the  re-establishing  of  a  regular  stop  at  the  Latimer  road  will 
not  produce  much  extra  business  for  the  railway,  but  it  will  be  a  convenience  to  many 
of  the  people  who  heretofore  had  railway  accommodation  from  the  Great  Northern 
Railway  as  well  as  a  milk  stop  with  the  right  to  take  on  and  put  off  passengers  by 
the  Canadian  National  Railways.  When  it  is  considered  that  this  proposed  stopping 
place  is  only  1-1  miles  west  of  Port  Kells,  where  regular  station  facilities  are  estab- 
lished, it  would  not  be  reasonable  to  allow  freight  to  be  handled  at  the  Latimer  road 
under  any  circumstances,  and,  therefore,  I  think  the  Canadian,  National  Railways 
should  be  ordered  to  construct  a  small  passenger  shelter,  with  a  closed  shed  in  oiie  end 
where  express  or  passenger  shipments  can  be  housed,  at  the  Latimer  road,  so-called, 
and  make  a  regular  stop  each  way  of  the  local  milk  train  only  for  the  purpose  of 
tnking  on  and  letting  off  i)assengers,  with  the  distinct  understanding  that  the  installa- 
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tion  of  this  service  will  not  be  extended  to  the  providing  of  freight  facilities  or  the 
handling  of  freight  in  either  l.c.l.  or  carload  lots  at  the  Latimer  road  location,  but 
simply  for  the  purpose  of  passenger  accommodation  on  the  local  milk  train. 
December  4,  1920. 

The  Deputy  Chief  Commissioner  concurred. 


ORDER  No.  30419 

In  the  matter  of  the  applicdtion  of  residents  of  the  Port  Kelts  District,  in  the  province 
of  British  Columbia,  for  an  order  rec^uiring  that  a  station  he  placed  at  the 
junction  of  the  Latimer  road  and  the  Canadian  National  railways. 

File  No.  28017. 

Thursday,  the  9th  day  of  December,  xV.D.  1920. 

Hon.  F:  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Naxtel,  K.C,  Deputy  Chief  Commissioner. 

Uix)n  hearing  the  application  at  the  sittings  of  the  Board  held  in  Vancouver, 
October  12,  1920,  the  applicants,  the  Canadian  National  Railways,  and  certain  other 
interested  parties  being  represented  at  the  hearing,  and  what  was  alleged;  and  upon 
r(^ading  the  report  of  an  inspector  of  the  Board, — 

It  is  ordered:  That  the  Canadian  National  Railways  be,  and  they  are  hereby, 
required,  on  or  before  the  1st  day  of  May,  1921i,  to  erect  a  small  passenger  shelter, 
with  small  closed-in  end  where  express  or  baggage  shipments  may  be  housed,  at  the 
junction  of  the  Latimer  road  and  the  Canadian  National  raihvays  at  Port  Kells,  in 
the  province  of  British  Columbia;  and  make  a  regular  stop,  each  way,  of  its  local 
milk  train,  for  the  purpose  of  taking  on  and  letting  off  passengers  only,  provided  that 
the  installation  of  such  service  be  not  extended  to  the  providing  of  freight  facilities 
or  the  handling  of  freight  in  either  carload  or  less  than  carload  lots  at  the  location 
aforesaid. 

F.  B.  CARVELL, 

Chipf  Commissioner. 


Application  of  the  Governments  of  Manitoba  and  Sashatcheivan,  et  at  for  an  order 
sus-^ending  the  railway  rate  increases,  as  granted  hy  the  Board's  Order  No.  308. 
of  date  September  9,  1920;  or  in  the  alternative,  that  the  said  Order  No.  308 
be  varied  by  reducing  the  increase  thereby  granted  on  railway  lines  ivest  of 
Fort  William,  to  fifteen  per  cent. 

File  29996.24 

Heard  at  Ottawa,  November  22,  1920. 

JUDGMENT 

Commissioner  Rutherford, — 

This  is  an  application  for  a  suspension  of  the  increase  in  railway  rates  as  granted  • 
by  the  Board's  Order  No.  308,  of  date  September  9,  1920 ;  or  that  the  said  Order  No. 
308  be  varied  by  reducing  the  increases  in  railway  rates  on  lines  west  of  Fort  William 
to  15  i>er  cent;  the  application  is  based  on  a  judgment  of  the  Grovernor  in  Council, 
of  date  October  6,  1920,  which  referred  the  said  Order  No.  30.^  back  to  the  Board  for 
further  consideration. 


.  .  .  The  appellants  were  represented  by  Mr.  H.  J.  Symington,  K.C.,  for  the 
province  of  ^lanitoba,  Mr.  D'x\.rcy  Scott  for  the  province  of  Saskatchewan.  Mr.  J.  B. 
Coyne,  K.C.,  and  Mr.  P.  G.  Dcnison  for  the  Winnipeg  Board  of  Trade,  Mr.  G.  R 
Geary,  K.C.,  for  the  city  of  Toronto,  certain  other  interests  also  having  counsel 
present  at  the  hearing. 

The  position  taken  by  the  appellants  can  be  best  set  forth  by  quoting  from  the 
presentation  made  by  Mr.  Symington,  counsel  for  the  province  of  Manitoba  at  the 
hearing  on  November  22, — 

"  This  is  an  application  for  a  suspension  of  the  increase  in  freight  rates 
granted  by  the  Board  under  Order  No.  oO.S  or  in  the  alternative  that  the  order 
be  varied  reducing  tlie  increase  from  Fort  William  west  by  fifteen  per  cent. 

"  Shortly  the  facts  connected  with  the  application  are  as  follows :  On  the 
9th  September,  1920,  the  Board  issued  Order  No.  308,  effective  September  13, 
(four  days  later)  ;  an  appeal  was  taken  to  the  Governor  in  Council  at  the 
earliest  possible  moment  and  on  the  6th  of  October,  they  issued  a  judgment; 
under  that  judgment,  to  which  I  wisli  to  refer  the  Board,  certain  findings  and 
principles  were  laid  down,  to  w^hich  I  shall  ask  the  Board  to  direct  some  atten- 
tion." 

In  presenting  his  case  to  the  Board,  Mr.  Symington  adduced,  under  twelve  heads, 
his  interpretation  of  the  findings  reached  in  the  judgment  of  the  Governor  in  Council, 
but  as  his  rendering  of  a  number  of  these  points  differed  very  considerably  from  the 
actual  text  of  the  judgment,  I  do  not  think  that  any  good  object  would  be  served  by 
reproducing  his  version  here. 

As  a  matter  of  fact  he  devoted  his  attention,  during  the  course  of  the  hearing,  to 
practically  four  points,  namely: — 

(1)  A  general  criticism  of  the  methods  followed  hy  the  Board  in  fixing 
fair  and  reasonable  rates. 

(2)  That  the  Board  in  reaching  its  decision  as  to  increase  in  rates,  took 
into  consideration  the  requirements  of  the  Canadian  National  Railways. 

(3)  The  necessity  of  the  equalization  of  eastern  and  western  rates. 

(4)  The  alleged  injustice  of  t!h.e  additional  five  per  cent  (5%)  iniposed 
upon  freight  rates  for  the  period  between  September  13,  1920,  and  December 
31,  1920. 

It  is,  I  think,  unnecessary  to  deal  further  with  the  question  of  the  -legality  or 
otherwise  of  the  course  followed  by  the  Governor  in  Council  in  referring  Order  No. 
308  back  to  the  Board. 

It  is  evident  that  the  Governor  in  Council,  failing  to  find  in  the  Order  anything 
which  would  justify  its  variation  or  rescission,  and  feeling  nevertheless  that,  in  view 
of  the  representations  made  by  the  Appellants,  certain  of  its  features  might  be  open 
to  eritioisin,  decided  to  refer  it  back  to  the  Board,  with  the  suggestion,  in  no  sense 
of  the  word  an  Order,  that  these  features  should  be  again  considered  and  if  deemed 
necessary  or  advisable,  further  dealt  with. 

The  record  of  the  hearing  on  the  appeal  sustains  this  view,  inasmuch  as  at  the 
close  of  the  discussion  }>etween  the  Chief  Commissioner  and  Mr.  Symington,  with  which 
the  hearing  oi>ened,  the  latter  admitted  the  soundness  of  the  position  taken  by  the 
former,  his  final  statement  in  this  connection  being  as  follows: — 

"  \\^iat  T  say  is  this,  that  on  this  application  I  am  coming  before  this  Board 
saying  that  they  ought  to  do  a  thing,  not  that  they  must.    I  am  not  arguing  it 
from  a  legal  standj)oint,  I  am  taking  the  jxosition  that  the  Board  ought  tO'  do' 
it." 

Mr.  S;vnnington,  in  my  opinion,  read  into  the  judgment  of  the  Governor  in 
Council,  a  number  of  objections  to  the  judgment  of  the  Board,  not  in  any  way  justified 
by  the  lanLjuage  of  the  first-mentioned  document. 
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This  criticism  applied  to  his  attack  on  the  methods  followed  by  the  Board  in 
arrivinii'  at  a  decision  as  to  what  constitutes  fair  and  reasonable  rates.  His  contention 
that  'the  ai)plication  of  a  general  rate  increase  on  a  percentage  basis  was  faulty  and 
unfair,  inasmuch  as,  except  in  regard  to  a  few  articles,  specially  treated,  no  effort  was 
made  to  ascertain  how  the  new  rates  would  affect  individual  classes  of  goods  shipped, 
was  in  no  sense  justihed  by  the  findings  of  the  Governor  in  Council. 

To  sei-A'e  his  purpose  in  this  instance,  he  merely  took  from  the  preamble  of  the 
judgment  of  the  Governor  in  Council  the  statement  that  one  of  the  duties  of  the 
Board  is  "  to  fix  fair  and  reasonable  rates,"  and  proceeded  to  hang  upon  this  phrase 
an  argument  against  a  'certain  line  of  action  taken  by  the  Board,  to  which  no  refer- 
ence whatever  w^as  made  in  the  said  judgment. 

Apart  from  the  fact  that,  for  the  reasons  above  stated,  this  argument  had  no  place 
in  the  case  now  before  the  Board,  it  is  answered  by  the  statement  that  the  rates  in 
force  prior  to  the  application  of  the  railw^ay  companies  had  all  been  for  many  years 
carefully  considered  and  adjusted  to  the  requirements  of  each  particular  line  of  traffic; 
that  the  application  of  the  railway  companies  was  for  a  general  percentage  increase  to 
enable  them  to  meet  the  augmented  cost  of  operation  and  material;  that  every  interest 
was  at  liberty  to  appear  and  present  its  case  at  the  hearing ;  that  a  number  of  interests 
did  so  appear  and  that,  of  these,  several  received  special  consideration. 

Moreover,  the  judgment  in  ilo  way  prejudices  the  established  right  of  any  interest, 
which  may  deem  the  rates  affecting  it  unfair  or  unreasonable,  to  apply  to  the  Board 
for  an  a'djustment. 

Further,  eliminating  the  special  pleading  which  has  been  so  prominent  a  feature 
of  the  attacks  on  the  Board's  judgment  in  the  Railway  Rates  Case,  and  applying 
common  i^ense  principles,  it  is,  I  think,  quite  clear  that  one  of  the  most  important 
factors  to  be  considered  in  reaching  a  decision  as  to  what  are  fair  and  reasonable  rates, 
is  that  of  the  ability  of  the  raihvay  to  carry  on. 

The  fact  that  under  the  law,  the  railways  as  public  utilities  are  required  to  have 
their  rates  approved  by  the  Board,  does  not  justify  tlie  view  that  they  should  there- 
fore be  compelled  to  do  business  at  a  loss. 

Further,  if  the  rates  ^ed  are  not  fair  and  reasonable  to  the  railways  as  well  as 
to  the  public,  the  public  will  suffer  inasmuch  as  no  raihvay  comi>elled  to  operate  on  a 
non-paying  basis  can  furnish  either  efficient  service  or  adequate  facilities  for  the 
handling  of  traffic. 

In  his  second  count,  namely  that  the  Board  in  its  judgment  took  into  considera- 
tion the  requirements  of  the  Canadian  Isational  Railways,  Mr.  Symington  is  on  better 
footing,  inasmuch  as  the  judgment  of  the  Governor  in  Council  states  that  this  should 
not  have  been  done. 

Here,  however,  there  seems  to  he  a  general  misunderstanding  as  to  the  real  posi- 
tion of  the  Board  in  that  connection,  and  particularly  as  to  the  basis  of  the  calcula- 
tions on  which  the  findings  of  the  Board  in  the  Railway  Rates  Case  were  actually 
arrived  at. 

While  admitting  that  the  language  used  by  the  Chief  Commissioner  in  his  judg- 
ment might  be  interpreted  as  conveying  the  imprCiSsion  that  the  Board  took  into 
consideration  the  unfortunate  financial  position  of  the  Canadian  National  Railways, 
it  is  scarcely  necessary  to  point  out  that  all  the  calculations  as  set  forth  in  that  judg- 
ment, am  based  on  the  figures  submitted  by  the  Canadian  Pacific  Railway  Company 
and  that,  as  a  matter  of  fact,  that  company  was  the  only  criterion  by  w^hich  the  Board 
could  reach  a  conclusion  as  to  the  increase  of  rates  which  would  be  required  to  enable 
a  properly  equipped  and  efficiently  managed  raihvay  to  maintain  operation  on  a 
reasonably  remunerative  basis. 

On  the  coarse  to  be  followed  in  this  connection  there  was  no  difference  of  opinion 
among  the  members  of  the  Board,  and  it  is  regrettable  that  the  Governor  in  Council, 
as  well  as  some  members  of  the  general  public  and  of  the  press,  attached  to  the  language 
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of  this  portion  of  the  jiidg-ment  of  the  Chief  Commissioner  a  greater  measure  of  impor- 
tance than  they  did  to  the  definite  statements  of  facts  and  figures  submitted  a  little 
further  on,  and  on  which  the  actual  findings  were  based. 

With  reference  to  the  third  jpoint  dealt  with,  by  Mr.  Symington,  namely  the 
equalization  of  eastern  and  western  rates,  it  .should  not  be  forgotten  that  its  inter- 
jection to  the  Rates  Case  was  purely  incidental,  and  that  the  Board  would  not  have 
been  justified  in  attempting  to  deal  with  so  important  a  question  at  such  short  notice, 
even  in  face  of  the  statements  made  by  Mr.  Symington  at  the  hearing  in  August 
which  indicated  that  the  operating  rates  and  train  tonnage  were  much  more  favour- 
able to  the  railways  in  Western  Canada  than  in  the  East. 

It  is  also  well  to  bear  in  mind  that  the  factors  which  first  led  to  the  establishment 
of  these  differing  rates,  namely  w^ater  competition  and  that  offered  by  the  railway  lines 
of  the  Eastern  United  States,  have  been  for  some  years  in  an  abnormal  and  unsettled 
condition  and  that  their  future  influence,  on  rates  in  Eastern  Canada  is  an  entirely 
unknown  and  unguessable  quantity. 

Much  has  been  made  of  the  fact  that  the  Chief  Commissioner  in  his  judgment, 
stilted  that  the  rates  in  Western  Canada  averaged  from  fifteen  per  cent  (15%)  to 
eighteen  per  cent  (18%)  hig'her  than  those  in  the  East,  and  that  he,  nevertheless, 
made  a  difference  of  only  five  per  cent  (5%).  It  should  not  be  forgotten,  however,  that 
the  disparity  in  favour  of  the  East,  for  reasons  well  knoiwn  and  fully  understood,  has 
long  been  recognized  as  an  established,  and  until  very  recently,  accepted  condition. 

Under  these  circumstances  therefore,  the  Board  took  the  ground  that  Spending 
future  full  inquiry  and  investigation,  and  until  the  whole  question  has  been  consid- 
ered from  the  .standpoint  of  things  as  they  are  and  as  they  are  likely  to  be  in  the 
future,  it  would  not  be  justified  in  going  further  than  it  did  in  the  matter  of  reducing 
western  rates. 

As  stated  at  the  hearing  on  the  appeal,  the  Board  is  prepared,  in  compliance 
with  the  request  of  the  Governor  in  Council,  to  take  up  this  question  at  once,  and 
arrangements  are  now  in  progress  for  the  early  inauguration  of  a  full  and  exhaustive 
inquiry  into  all  the  circumstances  bearing  upon  it,  with  a  view  to  reaching,  at  "  the 
earliest  possible  date,  a  definite  understanding  as  to  a  fair  and  proper  basis  of 
equalization. 

The  fourth  point  raised  by  Mr.  Symington  was  that  the  additional  5  per  cent 
imposed  upon  freight  rates  for  the  period  between  September  13,  1920,  and  December 
31,  1920,  inflicted  an  unfair  burden  upon  shippers,  such  shippers  being  largely  in 
Western  Canada. 

It  is  a  matter  of  common  knowledge  that  the  action  of  the  Board  in  granting  the 
spef'ial  temporary  additional  rate,  was  taken  with  the  view  of  enabling  the  railways  to 
provide  the  sum  of  approximately  twenty-three  million  dollars  ($23,000,000)  required 
to  meet  the  unexpected  demands  of  their  employees  in  the  matter  of  wage  increases, 
which  as  a  result  of  the  United  States  Wage  Award,  had  been  made  retroactive  to 
May  1,  1920. 

Without  discussing  the  justice  or  otherwise  of  the  attitude  assumed  by  the  railway 
emph>yees  in  the  matter  of  this  wage  award,  the  Board  was  faced  with  the  alternative 
of  a  general  strike  if  their  demands  were  not  met. 

In  view  of  the  then  very  alarming  situation  as  regarded  coal  supply  for  the 
approaching  winter  and  the  outstanding  importance  of  ensuring  the  movement  of  the 
western  grain  crop,  the  Board  after  carefully  considering  all  the  circumstances  and 
especially  the  fact  that  the  expenditure  Avas  of  an  abnormal  and  temporary  character, 
dcwided  that  it  would  be  in  tlie  public  interest  to  grant  a  slightly  higher  rate  for  the 
remainder  of  the  current  calendar  year. 

It  was  strongly  urged  in  the  argument  in  the  appeal  to  the  Governor  in  Council 
that  this  ix>rtion  of  the  Board's  order  imposed  an  unfair  burden  on  western  shippers, 
inasmuch  as  the  period  in  question  was  coincident  with  the  heaviest  part  of  the  grain 
movement  from  western  points.  • 


433 


The  attitude  of  the  western  shipper  in  regard  to  this  phase  of  the  question  is 
readily  understandable,  especially  in  view  of  the  serious  fall  which  has  since  taken 
place  in  the  prices  of  grain  and  other  farm  produce.  On  the  other  hand  the  Board 
felt  that  the  busiest  &e<\son  of  the  year  and  the  season  at  which  the  traffic  on  western 
lines  most  closely  approximated  in  volume  that  of  the  East,  was  that  during  w^hich 
this  abnormal  burden  would  be  most  easily  borne  and  most  evenly  distributed. 

The  claim  advanced  by  Mr.  Symington  on  behalf  of  the  appellants  that  the  Board 
had  disregarded  the  decision  of  the  Covernor  in  Council  is  not  borne  out  by  the 
language  of  his  judgment  on  this  point,  which  is  as  follows: — 

"  There  can  be  no  doubt  that  the  fair  distribution  over  all  of  Canada  of 
any  necessary  burdens  is  a  principle  that  must  to  the  utmost  be  adhered  to,  and 
the  committee  recommend  that  if  it  seems  to  the  Board  practicable  by  way  of 
diminution  of  the  extra  percentage  and  if  absolutely  necessary  its  extension  over 
a  longer  period,  it  meet  as  far  as  possible  the  objection  above  set  out." 

There  is  nothing  mandatory  in  these  words,  the  matter  being  left  unreservedly  in 
the  hands  of  the  Board,  which,  after  careful  consideration,  has  been  unable  to  see  its 
way  to  change  the  terms  of  the  order,  especially  in  view  of  the  confusion  which  siich  a 
change  would  involve  and  the  close  proximity  of  the  date  when  this  extra  burden  on 
the  shipper  will  be  removed. 

In  the  judgment  of  the  Governor  in  Council,  the  only  reference  to  passenger  rates 
is  as  follows: — 

"  It  was  urged  in  argument,  as  well  as  very  generally  by  the  applicants, 
that  the  increase  in  passenger  rates  should  not  be  diminished  or  discontinued 
before  a  reduction  in  freight  rates  is  ordered.  This  is  a  matter,  however,  which 
seems  properly  a  subject  for  the  disposition  of  the  Board,  and  the  terms  of  the 
order  are  such  that  effect  may  be  given  to  the  contention,  if,  in  the  judgment 
of  the  Board,  the  public  interest  is  served  thereby." 

At  the  hearing  on  the  appeal  before  the  Board,  Mr.  Symington  presented  as  his 
version  of  the  findings  of  the  Governor  in  Council  on  this  point,  the  following : — 

That  in  their  judgment  all  such  railway  freight  rates  should  be  decreased 
earlier  than  passenger  rates." 

But  otherwise  referred  only  incidentally  to  this  phase  of  the  question. 

As  a  matter  of  fact  any  discussion  of  passenger  rates  which  took  place  at  the 
hearing  on  the  appeal,  was  merely  incidental  to  the  presentation  of  financial  statistics 
and  estimates  by  the  Canadian  Pacific  and  Grand  Trunk  Railway  Companies,  when 
it  was  developed  that  since  the  order  of  the  Board  came  into  effect,  there  has  been  a 
considerable  falling-off  in  receipts  from  this  source. 

While  this  decrease  may  be  due  in  part  to  the  general  decline  in  business  activity, 
it  may  also  be  in  part  attributable  to  the  higher  rates,  and  to  that  extent  the  provision 
of  the  Board's  order  for  a  reduction  on  January  1,  19-21,  is  justified. 

In  his  judgment  in  the  Railway  Bates  Case,  the  Chief  Commissioner,  after 
referring  to  certain  figures  furnished  him  by  the  Canadian  Pacific  Railway  Company, 
and  which  he  had  used  for  the  purpose  of  ascertaining  the  extent  to  which  the 
proposed  increases  would  affect  the  financial  position  of  that  company,  incidentally 
made  the  statement  that,  with  the  entire  increase  asked  for  in  the  application, 
namely  forty  per  cent  (40%)  on  all  freight  rates,  and  twenty  per  cent  (20%)  on 
passenger  rates,  the  Canadian  Pacific  Railway  Company  w^ould  have  an  estimated 
surplus  for  the  year  1921  of  $15,064,500. 

Although  the  judgment  subsequently  set  forth  that  under  the  rates  actually 
allowed,  subject  as  these  were  to  many  exceptions  and  time  limitations,  this  estimated 
surplus,  based  as  it  was  on  an  essentiallj^  dift'erent  calculation,  had  absolutely  no 
bearing  on  the  situation,  much  adverse  criticism,  founded  on  this  incidental  state- 
ment has  been  directed  at  the  Board. 
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When  the  appeal  in  the  Railway  Rates  Case  was  before  the  Governor  in  Council, 
the  Canadian  Pacific  Railway  Company  was  required  to  furnish  an  estimate  of 
revenue  and  expenditure  for  the  year  1921,  based  on  the  increases  as  actually  author- 
ized by  the  order  of  the  Board. 

Thios  statement,  a  copy  of  which  signed  by  Mr.  W.  J.  Moule,  Assistant  Comptroller 
of  the  Canadian  Pacific  Railway  Company,  and  by  Mr.  Alex.  Macdonald,  Traffic 
Expert  for  the  ai>iiellants,  was  attached  to  the  judgment  of  the  Governor  in  Council, 
indicated  that  for  the  next  fiscal  year  (1921),  the  Canadian  Pacific  Railway  Company 
w^ould,  under  the  increased  rates,  as  allowed  by  the  Board's  order,  have  a  deficit  of 
$800,277. 

At  the  present  hearing",  the  same  company  submitted  a  revised  estimate  for  the 
year  1921,  based  on  the  actual  operations  for  the  first  nine  months  of  1920,  and  the 
last  three  months  of  1919,  which  indicates  that  with  the  increased  rates,  the  Canadian 
Pacific  Railway  Company  will,  in  all  probability,  have  a  deficit  of  $415,000. 

In  order  to  further  dispel  the  apparently  widespread  impression  that  the  increased 
rates,  as  allowed  by  the  Board's  order,  will  provide  a  large  annual  surplus  for  the 
railways,  and  as  in  my  opinion  the  public  is  entitled  to  the  fullest  possible  information 
on  this  phase  of  the  subject,  additional  statements,  submitted  at  the  hearing  on  the 
appeal  by  the  Canadian  Pacific  Railway  Company,  are  herewith  given  in  full,  as 
follows : — 

A.  Statement  of  revenue  and  expenditure  for  1921   (estimated)  with  revenue 

based  on  the  increased  rates,  as  allowed  by  the  Board's  order,  and  showing 
probable  net  deficit  for  1921  under  the  increased  rates  of  $415,000. 

B.  Statement  of  revenue  and  expenditure  for  1920  (estimated)  with  revenue  based 

on  the  increased  rates  from  September  13,  1920,  as  allowed  by  the  Board^s 
order  and  showing  probable  net  deficit  for  1920,  under  the  increased, rates  of 
$1,938,795. 

C.  Statement  of  revenue  and  expenditure  for  1920   (estimated)   without  the 

increased  rates  from  September  13,  1920,  as  allowed  by  the  Board's  order, 
and  showing  a  probable  net  deficit,  had  increases  not  been  allowed,  of 
$18,400,118. 


A.  Statement  of  Revenue  and  Expenditure  for  1921  (estimated)  based  on  same 
volume  of  traffic  1920  (9  months)  and  1919  (3  months),  with  increased  rates 
added  to  revenue. 

REVENUE  WITHOUT  INCREASED  RATES. 

Freight— Eastern   lines   $'6.1,200,O0'O 

Western  lines   71,ims<0m' 

Passenger   44,0100,000 

Sleeping  and  parlor  cars   4,60i0,i0i0'0i 

Excess  baggage     ; .    ..  400,000 

Mail   l,rj0'0,W0 

Express   7,000,OW 

All  other  earnings   ..  7,850,000 

  .|197,65'0,,000 

ESTIMATE  OF  INCREASE  IN  REVENUE  DUE  TO  INCREASED  RATES. 

35  per  cent  on  Eastern   lines  freight,   except  coal 

and  woo<l,   34  per  cent     $2(0,808,000 

30  per  cent  Western  lihes  freight,  except  coal  and 

wood,  28  per  cent   1 9.628, OOiO' 

10  per  cent  passenger — 6  months  in  1921    1,920,00'0 

32^    per   cent   express   revenue    (except  pfussenger 

fares)   2, 100,  TOO 

.50  per  cent  sleeping  and  parlor  cars.   2,.3'00,0'0i0' 

2-0  per  cent  excess  baggage   80,000  ^- 

 .H6,8i3fO,000' 

()rf,s'.:  rfVcnuf  for  Ut21   l);.sff1  f,n  tv.i'.Vc  of  1920  $244,486,0'0'0 
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A.  Statement  of  Revenue  and  Expenditure  for  1921,  etc. — Concluded. 

EXPENDITURE. 

Actual  expenses  to  September,   30,   1920,   taken  as 

basis  first  ten  months  of  1921   $128,280,000 

Estimate    of    expenses    October    to    December^  in- 
clusive,   assuming-    same    operating    ratio  as 

1919   43,154,'000 

Wage  increase,   January  to  June,   and   October  to 
December  (allowing  for  smaller  traffic  October 

to  December)..   15,0'00,0'00 

Increase  in  cost   of   fuel   for  locomotives   7,250,000 

Increase   in  cost  of   fuel,   other  purposes   1,000,000 

Miscellaneous  material,   allowing  for   three  months 

already  in,  actually  at  higher  costs   7,0'0'0,0i0'0 

Ties,   5,O00,0'0'0   at  15   cents   750,000 

Rails,  lOO.OOO  tons  at  $10   1,000,000 

Expense  necessary  to  restore  maintenance  of  way 
forces  to  prewar  basis,   134  days  per  mile  of 

line   6,225,000 

  $209,659,000 

Xet  revenue   $34,827,0<00 

Less — 

Fixed  charges  and  pension  fund   11,3'50,0'00 

$23,477,000 

Income  tax,  lOJ  per  cent   2.465,000 

$21,012,000 

Dividends   21.427,1000 

Estimated  net  deficit  1921,  with  revenue  based  on  increased 

rates   $  415,000 


B.  Statement  of  Revenue  and  Expenditure  for  1920  (estimated)  revenue  based  on 
Increased  Rates  from  September  13,  to  December  31,  1920,  as  allowed  by  Board's 
Order  Xo.  308. 

RETV^EXUE. 

Actual  gross  earnings  for  first  t6n  months  of  1920 

were  $172,227,403 

Approximate  earnings   first  two  weeks,  November, 

1920   11,400,000 

Estimated  gross  earnings  for  balance  of  November 

and  for  December,  1920,  assuming  same  freight  /  * 

traffic  and  decrease  of  15  per  cent  in  passenger 

traffic   25,503,000 


ESTIMATE  OF  INCREASE  IN  REVENUE  DUE  TO  INCREASED  RATES. 

Estimate  of  increased  rates  freight  and  passenger, 

November  15  to  December  31   $7,857,000 

Eistimate  on   sleeping   car   and   commutation  rates 

now  in  effect   117,000 


Gross  revenue,  1920 


$217,104,403 
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B.  Statement  of  Eevenue  and  Expenditure  for  1920,  etc. — Concluded, 

EXPENDITURE. 

Actual  operating-  expenses,   January  to  September, 

1920   $128,2180,263 

Estimated  operating-  expenses  for  October,  Novem- 
ber and  December,  based  on  ratio  for  last  three 
months  1919,  wiitlliout  added  wages  or  m.aterial 

costs   41,640,6'OiO 

Add  advance  in  cost  fuel   2,170,i00i0' 

Add  advance  in  cost  material  and  supplies   3,O5i6v00'0 

Sales  tax   2'0i0;,0'00 

Wage  award,  May,  June,  October,  November  and 
December  (July,  August  and  September  already 

included  in  operating  expenses)   8,700,0'0i0 

Total   expenditure    (approximated)  $184,'0'4i6,86'3 

Estimated  net  revenue  for  1920  $  33, OCT, 540 

Less — 

Fixed  charges  and  pension  fund   $11,282,700 

Etetimated  net  income   $21,774,840 

Less — 

Income  tax,  101  per  cent   $2>,286,358 

Net  after  deduction  income  tax   $19,488,4812 

Dividends   $211,427,2:77 

Estimated  deficit  for  1920,  with  revenue  based  on  increased 

rates  September  13  to  December  31   $1,938,79'5 


State:^iext   of   Hevenue   and   Expenditure   for   1920    (estimated)  without 
Increase  in  Revenue  due  to  Increased  Kates,  in  force  from  September  13, 
Decembe:^  31. 

RE\^ENUE. 

Estimate  of  gross  revenue,  as  showTi  in  statement  "B"  (includ- 
ing increase)   ..  $217,104,403 

Less — 

Estimate  of  revenue  from  increased  rates,  Sep- 
tember     13  to  December  31 — 

September   $  1 , 9  5'.5  ,'0^0  0 

October   .    5,840,0i0'0 

November  (first  two  weeks)   2,740,0i00 

Balance   of  year    (see   f^tatement   "B"    .  .  .  7,8'57,0'0O 

  18,392,000 

«  ■ 
Gross  revenue  without  increased  rates  $198,712,403 

EXPENDITURE. 

Estimate  of  operating  expenses  as   shown  in  statement   '"B"..  $lS4j,046,8'6i3 

Net  revenue   .    .  .  $14,665,'0i00 

Less — 

Fixed  charges  and  pension  fund   11, 2^82, 700 

Net  income   $3,382v300 

Less — 

Income  tax,  10^  per  cent   355,141 

$3,0'2'7,159 

Dividend  requirements   21,427,277 

Estimated  deficit  for  19  20,  if  increased  rates  had  not  been 

granted  ,  .     .  .  $18,40i0',118' 
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These  estimates,  while  worked  out  with  the  greatest  provisional  exactitude,  are. 
espeicially  in  view  of  the  business  depression  which  is  'apparently  at  hand,  liable  to  be 
seriously  affected  by  circumstances,  now  entirely  unforeseen  and  against  which  it  is 
impossible  to  guard. 

-  On  their  face  value,  however,  they  furnish  a  fair  indication  that  the  Canadian 
Pacific  Railway  Company  is  not  likely  to  do  much  more  than  pay  its  way  during  the 
coming  year,  if  indeed  it  succeeds  in  avoiding  a  deficit. 

It  will,  I  think,  be  admitted  that  an  honestly  organized  and  efficiently  managed 
railway  should  be  in  a  position  to  earn  annually  over  and  above  its  operating  expenses 
and  costs  of  maintenance,  such  a  sum  as  will  enable  it  to  pay  its  interest  and  other 
proper  charges,  and  generally  to  maintain  its  credit  and  standing  in  the  financial 
world. 

In  this  connection  it  is  well  to  remember  that  as  provided  by  the  Board's  Order 
No.  308,  the  Canadian  Pacific,  Grand  Trunk  and  Canadian  i^orthern  Railways  are 
furnishing  to  the  Board  monthly  statements  of  their  operating  revenues  and  that  the 
Board  reserves  to  itself  the  right  to,  at  any  time  on  notice,  readjust  the  rates  to 
meet  conditions  as  they  arise. 

The  hearing  on  this  appeal  furnished  an  excellent  opportunity  for  a  general  review 
of  the  whole  situation  created  by  the  Board's  Order,  authorizing  the  increases  in  freight 
and  passenger  rates.  While  it  would  perhaps  be  too  much  to  expect  the  public  to 
accept  with  equanimity  the"  heavy  unavoidable  burden  imposed  by  the  Order,  it  is  a 
matter  of  some  satisfaction  to  the  Board  that  the  further  ventilation  and  discussion 
afforded  by  the  hearing  on  the  appeal  have  shown  that  notwithstanding  the  criticism 
to  which  they  have  been  subjected,  its  findings  cannot,  on  the  most  searching  analysis 
be  fairly  characterized  as  other  than  just  and  reasonable. 

I  am  of  opinion  that  the  application  should  be  refused. 

Ottawa,  December  10,  1920.  ^ 

The  Chief  Commissioner,  the  Assistant  Chief  C'ommisioner  and  the  Deputy  Chief 
Commissioner  concurred. 


Rq  Edmonton,  Dunvegan  &  British  Columhia  and  Central  Canada  Railways 

File  No.  30186. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

By  the  Board's  Judgment  of  September  8,  1920,  provision  was  made  that  the 
same  provisions  as  to  the  rate  increases  should  be  made  in  the  case  of  the  E.  D  & 
B.  C.  and  Central  Canada  Railways  as  in  the  case  of  the  railways  specifically  dealt 
with  under  General  Order  No.  308.  It  is  to  be  noted,  as  pointed  out  in  the  Judgment, 
that  the  rates  of  the  E.  D.  &  B.  C.  Ry.,  although  said  railway  is  located  in  prairie 
territory  and  would,  therefore,  normally  come  under  the  prairie  scale,  were  at  the 
time  of  the  hearing  on  the  mountain  scale.  This  had  been  allowed  because  of  the 
conditions  in  which  the  company  found  itself.  The  Board's  Judgment  of  September 
8,  1920,  allowed  the  mountain  scale,  instituted  as  a  temporary  measure,  to  be  continued 
it  being  stated  that  conditions  have  not  so  changed  as  to  warrant  at  present  the 
applying  of  the  prairie  scale  instead  of  the  mountain  .scale.  As  under  the  mountain 
scale  the  maximum  passenger  rate  is  4  cents  per  mile,  and  as  under  the  provisions  of 
Order  308  the  increase  in  passenger  rates  was  limited  to  a  maximum  of  4  cents  per 
mile,  it  results  that  the  increases  which  were  allowed  the  E.  D.  &  B.  C.  Ry.,  and  this 
applies  to  the  Central  Canada  as  well,  were  limited  to  the  increases  in  freight 
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It  should  be  emphasized,  as  already  pointed  out,  that  the  increases  in  the  rates 
allowed  the  E.  D.  &  B.  C.  Ey.  are  based  on  the  mountain  scale;  that  is  to  say,  the 
railway  is  given  the  advantage  of  the  rate  increases  which  applies  to  the  West  gener- 
ally, and  further,  this  is  based  upon  the  rate  scale  of  mountain  territory  which  is 
higher  than  that  of  the  prairie.  There  are  then  in  fact  included  in  the  existing  rate 
basis  of  the  E.  D.  &  B.  €.  an  exceptional  temporary  increase  due  to  the  application 
of  the  momitain  scale  as  well  as  the  increase  under  the  provisions  of  Order  308. 
Under  General  Order  No.  308  the  increases  in  freight  rates  provided  for  both  East 
and  West  are  subject  on  January  1,  1921,  to  a  reduction  of  5  per  cent,  thus  the  general 
rate  applicable  to  the  western  territory  would  be  reduced  from  the  35  per  ceut 
increase  to  a  30  per  cent  increase. 

It  is  contended  by  the  E.  D.  &  B.  C.  that  the  special  conditions  of  the  railway 
warrant  the  continuance  of  the  35  per  cent  increase,  in  other  words,  in  addition  to  the 
exceptional  treatment  allowed  by  the  continuance  of  the  mountain  scale  there  should 
be  an  exceptional  treatment  in  respect  of  the  5  per  cent  decrease. 

Figures  have  been  submitted  by  the  railway  for  September  and  October.  These 
are  the  latest  figures  which  are  before  the  Board. 

The  total  expenditures  on  the  E.  D.  &  B.  C,  imder  the  five  headings, — Mainten- 
ance of  Way  and  Structures,  Maintenance  of  Equipment,  Trafiic,  Transportation  and 
General,  during  the  month  of  September,  1920,  amounted  to  $192,851.31,  which  repre- 
sented a  net  increase  of  $112,866.16  over  the  expenditures  for  the  month  of  September, 
1919.  Since  the  increase  in  the  item  of  Maintenance  of  Way  and  Structures  alone 
amounted  to  $115,588.13,  it  will  appear  that  this  gross  increase  is  the  characteristic 
figure,  and  that  taking  into  consideration  the  reduction  in  certain  other  items  of 
expenses,  in  reality  all  of  the  net  increase  was  due  to  the  expenditure  in  Maintenance 
of  Way  and  Structures. 

For  the  month  of  October,  1920,  the  total  expenditures,  under  the  same  headings, 
amounted  to  $240,293.22  as  against  $85,087.31,  showing  a  net  increase  of  $155,105.91. 
The  increase  on  Maintenance  of  Way  and  Structures  amounted  to  $141,169.59.  It 
will  again  appear  that  Maintena-nce  of  Way  and  Structures  is  the  characteristic  item. 

Comparing  the  Maintenance  of  Way  and  Structures  in  the  period  covered  by  the 
reports  with  the  figures  available  antecedent  thereto,  it  is  to  be  noted  that  the  figures 
for  Maintenance  of  Way  and  Structures  in  September,  1919,  amounted  to  $20,329.78, 
and  in  October,  1919,  to  $18,862.44,  or  an  average  of  $19,576  per  month.  On  the  other 
hand,  the  expenditures  on  Maintenance  of  Way  and  Structures  for  September  and 
, October,  1920,  averaged  $147,974  per  month.  These  comparisons  are  not  entirely 
'characteristic,  because  if  the  figures  for  the  period  of  January  to  August,  1920,  a 
period  antecedent  to  the  rate  increase,  are  taken,  it  will  be  found  that  the  average 
mo-nthly  figures  for  Maintenance  of  Way  and  Structures  were  $48,315.  If  the  total 
of  the  sums  falling  within  the  five  items  already  set  out  is  taken,  it  will  be  found 
that  the  average  expenditure  per  month  in  the  period  from  J anuary  to  August,  1920, 
was  $129,286  as  against  an  average  of  $221,572  per  month  in  the  period  of  September 
to  October,  inclusive,  1920. 

Notwithstanding  the  consideration  above  given  to  figures  which  may  be  con- 
sidered more  characteristic,  it  is  !none  the  less  apparent  that  there  has  bee^  a  large 
increase  in  expenditures,  and  that  this  is  primarily  due  to  expenditure  on  Maintenance 
of  Way  and  Structures. 

On  the  Central  Canada  September,  1920,  expenditures  exceeded  these  for  the 
same  month  of  1919  by  $11,181.  Of  this,  $9,611  was  attributable  to  Maintenance  of 
Way  and  Structures.  For  October,  1920,  a  somewhat  different  situation  presents 
itself.  The  excess  over  October,  1919,  was  $10,697.  Of  this  $3,528  was  due  to 
Maintenance  of  Way  and  Structures,  while  $5,504  was  due  to  general  expense.  For 
the  months  September  to  October  inclusive,  1919,.  the  average  monthly  expenditure 
was  $17,711;  while  the  average  monthly  expenditure  for  the  period  January  to 
August,  1920,  was  $10,248.  The  comparative  monthly  figures  for  the  same  periods 
in  respect  of  Maintenance  of  Way  and  Structures  are  $8,141  and  $4,346  respectively. 
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The  transportation  earnings  for  September,  1920,  were  $3,246  as  compared  witli 
$3,845  for  the  same  month  in  1919.  The  figures  for  total  operating  revenues  were, 
however,  $149  and  $3,317  respectively.  The  difference  is  in  a  great  degree  due  to 
the  fact  that  in  September,  1920,  hire  of  equipment  gave  a  debit  item  of  $3,215  as 
against  a  debit  item  of  $574  in  September,  1919.  For  October,  1920,  the  total  tra-ns- 
portation  revenue  stands  at  $3,805  as  compared  with  $3,295  for  October,  1919.  The 
respective  total  operating  revenues  are  for  the  months  in  question  $1,227  and  $3,927. 
This  difference  is  primarily  due  to  the  fact  that  in  October,  1920,  "hire  of  equipment 
is  a  debit  item  of  $2,660,  while  in  October,  1919,  it  is  a  credit  item  of  $428. 

In  the  case  of  the  E.D.  &  B.C.  the  total  transportation  revenues  for  the  moTith 
of  September,  1920,  and  the  month  of  September,  1919,  are  respectively  $83,823  and 
$96,588.  For  the  same  months  the  total  operating  revenues  are  respectively  $56,270 
and  $94,523.  It  is  to  be  noted  that  in  September,  1920,  hire  of  equipment  was  a 
debit  item  of  $29,021,  while  in  September,  1919,  it  was  a  debit  item  of  $3,261.  For 
October,  1920  and  1919  the  respective  figures  of  total  transportation  revenue  are 
$91,544  and  $114,305.  For  the  same  months  the  respective  figures  of  total  operating 
revenues  are  $77,130  and  $108,010.  In  October,  1920,  hire  of  equipment  was  a  debit 
item  of  $15,554  as  against  $8,406  in  October,  1919. 

At  the  hearing  it  was  not  only  contended  by  the  respondents  but  also  admitted 
by  the  railway,  that  the  roadbed  was  in  poor  condition.  It  would  appear  that  in  the 
endeavour  to  afford  facilities  to  the  territory  served  by  the  railway  the  road  was 
opened  up  before  it  was  in  proper  shape  for  operation,  and  since  its  opening  there 
have  been  continuous  troubles  as  to  ballasting,  ties,  etc.  In  the  presentation  of  the 
case  at  Edmonton,  Mr.  Phippen,  on  behalf  of  the  railway,  stated  that  about  $507 
per  mile  had  been  spent  on  Maintenance  of  Way  and  Structures  during  the  preceding 
year,  and  that  a  sum  of  from  $1,000  to  $1,400  per  mile  should  properly  have  been 
spent  on  this  item.  Mr.  Smith,  the  General  Manager  of  the  railway,  said :  "  The 
line  is  in  a  run-down  physical  condition,  so  that  it  is  impossible  to  continue  the 
operation  of  trains  over  it  without  money,  because  of  the  lack  of  maintenance  and 
lack  of  money  to  do  it."  In  answer  to  a  question — "Was  there  ever  any  stage  at 
which  you  could  say  you  had  an  efficient  road  ? "  Mr.  Smith^  Ans. :  "  No,  the  line  is 
still  very  young."  At  p.  3694  he  said :  "A  large  portion  of  our  line  has  not  been 
drained.  It  is  the  run-down  condition  of  the  line.  Had  we  been  in  a  position  to 
give  it  proper  upkeep  and  not  defer  our  maintenance."  It  was  admitted  throughout 
the  diseussion  and  in  argument  that  the  road  was  not  in  efficient  shape.  It  was 
admitted  by  the  manager  that  much  in  the  way  of  deferred  maintenance  was  to  be 
done.  If  the  company's  figures  of  $1,200  per  mile  is  taken  as  the  measure  of  what 
should  be  spent  on  Maintenance  of  Way  and  Structures,  the  expenditures  in  1919 
fell  short  of  this  by  60  per  cent.  From  the  evidence  it  appears  that  work  which 
should  properly  have  been  done  before  the  road  was  opened,  e.g.,  ballasting  and 
drainage,  was  not  done,  this,  it  is  stated,  was  due  to  the  poor  financial  condition  of 
the  company.  This  may  be  accepted;  none  the  less  it  points  to  the  fact  that  work 
which  should  have  been  a  capital  charge  was  not  looked  after. 

All  this  material  was  before  the  Board  when  it  gave  judgment.  It  had  before  it 
the  statement  of  the  counsel  for  the  railway  in  his  opening  when  he  said  at  p.  3668: 

.  .  .  The  companies  did  the  best  they  could.  They  did  not  take  care  as  fully 
as  they  should,  under  normal  conditions,  of  their  maintenance.  The  result  is  that 
to-day,  according  to  the  report — and  I  do  not  think  that  we  will  conceal  or  minimize 
anything  with  respect  to  the  condition  of  these  lines — the  lines  are  in  a  most 
deplorable  condition  physically.  They  need  to  be  renewed,  practically  speaking. 
They  have  reached  the  stage  where  unless  they  have  almost  immediate  help  it  will 
be  impossible  to  operate  them  with  safety;  and  it  will  require,  according  to  the  esti- 
mates of  engineers,  at  least  two  million  dollars  to  put  these  lines  in  a  safe  operating 
condition." 

The  Board  was  informed  at  the  hearing  that  a  vote  of  $1,000,000  had  been  made 
by  the  province  of  Alberta  to  aid  in  putting  these  lines  into  shape. 
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With  a  frank  confeesion  before  it  as  to  tlie  condition  of  the  lines  concerned,  tlie 
Board  prescribed  the  same  rate  treatment  for  the  E.D.  &  B.C.  and  the  Central 
Canada  as  is  provided  for  under  General  Order  3€i8.  The  increase  in  expenditure 
under  the  present  management  by  the  Ca-nadian  Pacific  is  almost  exclusively  for 
Maintenance  of  Way  and  Structures.  This  was  what  was  to  be  expected  on^  the 
evidence  before  the  Board  at  the  time  judgment  was  rendered. 

The  history  which  has  been  given  points  to  the  conclusion  that  what  is  involved 
in  co-nnection  with  the  Maintenance  of  Way  and  Structures  is,  in  some  cases,  a 
result  of  an  accumulation  of  deferred  maintenance.  Counsel  for  the  railway  stated 
that  what  was  involved  was  practically  renewal.  From  the  evidence  it  appears  also 
that  in  various  instances  there  is  involved  the  doing  of  what  was  not  done  in  the 
first  instance. 

On  consideration  I  am  of  the  opinion  that  the  Board  would  not  be  justified,  on 
what  is  before  it,  in  co-atinuing  the  aditional  5  per  cent  on  freight  rates,  as  asked  for. 

Ottawa,  December  20,  1920. 

The  Chief  Commissioner  and  Commissioner  Rutherford  concurred. 


Application  of  the  New  Yorh  Central  Bailroad  Company  for  a  modification  in  the 
regulations  ivith  respect  to  Railway  Safety  Appliance  Standards  referred  to  in 
Board's  General  Order  No.  102,  dated  Fehruary  17,  1913,  as  will  permit  the 
Company  to  use  on  its  freight  engines  running  into  Canada  a  step  construction 
instead  of  the  old  pilot  construction. 

JUDGMENT 

File  11654.17.1 

McLean^  Assistant  Chief  Commissioner: 

Application  is  made  by  the  New  York  Central  for  a  modification  in  the  Board's 
Regulations  as  set  out  in  General  Order  No.  102,  said  modification  being  asked  for 
so  as  to  permit  its  freight  engines  running  in  Canada  to  use  a  step  construction  instead 
of  having  a  pilot.  In  efi^ect,  it  is  asked,  that  a  type  of  construction,  which  is  used  in 
switching  service  in  terminals,  may  be  allowed  to  be  used  in  road  service.  • 

•It  is  alleged  that  the  step  has  every  advantage  that  a  pilot  has;  and  it  is  further 
alleged  that  the  use  of  steps  in  lieu  of  pilots  on  freight  engines  is  allowed  by  the  rules 
of  the  Interstate  Commerce  Commission.  This  is  apparently  developed  by  inference 
from  the  silence  of  said  regulations,  as  specific  words  of  authorization  were  not 
referred  to  at  the  hearing. 

It  is  set  out  by  the'  applicant  that  the  "  s-tep "  equipment  is  not  objected  to  by 
any  of  the  Public  Utilities  Commissions  of  the  states  through  which  the  railway 
operates. 

It  is  represented  that  there  would  be  difficulties  in  operation  if  a  pilot  is 
required  as  to  the  ix)rtion  of  the  journey  in  Canada.  It  is  contended,  in  this  connec- 
tir)n,  that  in  respect  of  the  short  mileage  of  the  St.  Lawrence  and  Adirondack  railway, 
in  C(jnnection  with  the  operations  of  the  railway  into  Montreal,  it  would  be  impossible 
to  have  one  portion  of  the  rule  in  effect  in  Canada  and  another  portion  in  the 
Ignited  States.  It  is  stated  that  there  are  no  facilities  on  the  Canadian  portion  of 
the  journey  which  will  permit  of  the  pilot  being  put  on;  and  it  is  also  set  out  that  no 
such  facilities  are  available  at  or  adjacent  to  the  international  boundary.  It  is 
admitted  that  a  diff^erent  situation  exists  in  regard  to  the  Now  York  &  Ottawa  Railway 
which  has  shops  in  Ottawa. 

Appiirently  what  is  involved  herein  has  not  been  the  subject  of  any  uniform 
rule  in  the  United  States.  While  the  Board  is  not  informed  what  railways,  if  any, 
in  the  United  States  are  in  agreement  with  the  position  of  the  applicant,  it  does 
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appear  from  the  Board's  files  that  various  outstanding  railway  systems  in  that 
country  do  use  the  pilot  in  road  service.. 

Various  United  States  railw^iys  operate  in  Canada  under  Canadian  charters.  In 
the  interest  of  safety  various  regulations  are  provided  by  the  Interstate  Commerce 
Commission  in  respect  of  safety  appliances.  Where  the  mileage  in  Canada  is  short 
and  the  movement  concerned  merely  incidental  to  a  longer  movement  in  the  United 
Stiites,  the  Board  has.  in  a  spirit  of  comity,  always  been  willing  to  approach  the 
natter,  not  from  the  standpoint  of  mere  literalism,  but  to  consider  whether  the 
regulations  aforesaid  are  in  substantial  harmony  with  the  regulations  of  the  Board 
on  the  same  subject,  and  thereafter  to  permit  operation  under  the  United  States' 
regulations  where  the  particular  facts  justify  so  doing. 

But  to  my  mind  the  situation  involved  in  the  present  application  is  entirely 
different  from  that  set  out  in  the  preceding  parag-raph.  While  a  question  of  safety  is 
involved,  the  Board  is  asked  to  allow  a  departure  from  its  regulations  and  to  allow  the 
substitution  therefor  of  a  practice  depending  entirely  on  tolerance.  Having  in  view 
Canadian  conditi(ins,  and  the  careful  consideration  given  before  the  regulations 
concerned  were  adopted,  I  am  of  the  opinion  that  the  application  should  be  refused. 

Ottawa,  December  20,  1920. 

The  Deputy  Chief  Commissioner,  and  Commissioners  Boyce  and  Rutherford 
concurred. 


ORDER  No.  30411 

In  the  matter  of  the  appUcation  of  E.  Morris,  Chairman  of  the  Central  Freight  Asso- 
ciation, Chicago,  for  permission  to  file,  on  one  day's  notice,  certain  revised 
reconsigning  rules  on  all  freight  in  open  cars,  and  coal  and  coJce  in  all  cars. 

File  27612,  Part  2. 

Monday,  the  6th  day  of  December,  A.D.  1920. 

Hon.  F.  B.  Car\'ell,  K.C,  Chief  Commissioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  its  appearing  that  the  Interstate  Commerce  Commission  by  its  Special  Per- 
inission  No.  51143,  dated  November  26,  1920,  has  authorized  the  filing  of  the  said 
revised  rules,  upon  one  day's  notice,  and  it  being  desirable  that  there  shall  be  uni- 
formity of  rules  on  international  traffic,  and  upon  the  recommendation  of  the  Traffic 
Department  of  the  Board, — 

The  Board  orders:  That  E.  Morris,  Chairman  of  the  Central  Freight  Associa- 
tion, Chicago,  as  agent  for  various  railroads,  also  all  other  railroads  publishing  recon- 
S'ignment  rules  on  international  traffic,  be,  and  they  are  hereby,  permitted  to  file  with 
the  Board,  upon  one  day's  notice,  supplements  or  tariffs  containing  revised  recon- 
signing rules  and  charges  within  the  United  States  applicable  on  all  freight  in  open 
cars,  and  coal  and  coke  in  all  cars. 

F.  B.  CARVELL, 

Chief  Coynmissioner. 
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.  ORDER  30432 

J 11  the  matter  of  the  application  of  the  Canadian  Northern  Western  Railway  Com- 
pany, hereinafter  called  the  "  applicant  company  "  under  section  276  of  the 
Bail  way  Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic,  temporarily, 
its  line  of  railway  from  Spedden  to  8t.  Paul  de  Metis,  between  mileage  98-5 
and  120-8o,  on  its  Oliver-St.  Paul  dc  Metis  Branch. 

File  No.  27930.20. 

FRroAY,  the  10th  day  of  December,  A.D.  1920'. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  in 
by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized, 
temporarily,  to  open  for  the  carriage  of  traffic  its  line  of  railway  from  Spedden  to 
St.  Paul  de  Metis,  mileage  98-5  to  120-&5,  on  its  Oliver-St.  Patil  de  Metis  Branch: 
Provided  that  the  speed  of  trains  operated  over  the  said  line  shall  not  exceed  twenty 
miles  an  hour. 

F.  B.  OARYELL, 

Chief  Commissioner. 

GENERAL  ORDER  No.  322. 

In  the  matter  of  the  complaint  of  the  Brotherhood  of  Locomotive  Engineers  and  the 
Brotherhood  of  Locomotive  Firemen  and  Enginemen  with  regard  to  Special 
Instruction  "  E,"  Canadian  Pacific  Railway  Time-table,  covering  station 
limits. 

File  No.  4135.2>6. 

Friday,  the  10th  day  of  December,  A.D.  1920. 

Hon.  F.  B.  Carvell,  Tv.C,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  complaint  at  the  sittings'  of  the  Board  held  in  Ottawa, 
November  4,  1919,  the  complainants,  the  Canadian  Pacific  Railway  Company,  and 
.the  Canadian  National  Railways  being  represented  at  the  hearing,  and  what  was 
i.lleged, — 

The  Board  orders:  That  all  railway  companies  subject  to  the  jurisdiction  of  the 
Board  be  required  to  withdraw  Special  Instruction  "E  "  from  their  respective  working 
lime- tables,  and  hereafter  observe  the  Uniform  Code  of  Rules  for  Canadian  railways 
approved  by  the  General  Order  of  the  Board  No.  42,.  dated  July  12,  1900;  the  neces- 
.sary  changes  and  instructions  to  employees  to  become  effective  on  the  1st  day  of  June, 
1921. 

F.  B.  CARVELL, 

Chief  Commissioner. 


443 


ORDER  No.  30438 

In  the  matter  of  the  application  of  the  Cumberland  Railway  and  *Coal  Company, 
hereinafter  called  the  "applicant  .company,"  under  section  33Jf  of  the  Railway 
Act,  1919,  for  approval  of  its  Standard  Passenger  Tariff,  C.R.C.  No.  6,  to 
hecome  effective  January  1,  1921. 

File  No.  29996.25. 

Tuesday,  the  14tli  day  of  December,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  0.  BoYCE,  K.C.,  Commissioner. 

Whereas  the  applicant  company  has  filed  the  said  Standard  Passenger  Tariff  to 
hecome  effective  January  1,  1921,  on  the  reduced  basis  prescribed  by  the  judgment 
of  the  Board  dated  September  6,  1920,  and  General  Order  No.  308,  dated  September 
9,  1920,— 

The  Board  orders:  That  the  applicant  company's  Standard  Passenger  Tariff, 
C.R.C.  No.  6,  be,  and  it  is  hereby,  approved;  the  said  tariff,  together  with  a  reference 
to  this  order,  to  be  published  in  at  least  two  consecutive  w^kly  iesues  of  the  Canada 
Gazette. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  30446 

In  the  matter  of  the  consideration  of  express  rates  on  fresh  fish,  in  carloads,  from 
Gimlij  Man.,  to  United  States  destinations. 

File  No.  4214.661. 

Friday,  the  l7th  day  of  December,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
Hon.  W.  B*.  Nantel,  Deputy  Chief  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  o£,the  Board  held  in  Winnipeg,  October 
26,  1920,  the  Riverton  Fish  Company,  the  Express.  Traffic  Association,  the  Canadian 
and  Dominion  Express  Companies,  and  the  fishing  industry  of  Manitoba  being  repre- 
sented at  the  hearing,  and  what  was  alleged, — 

The  Board  orders:  That  the  express  rates  applicable  on  fresh  fish,  in  carloads 
of  the  minimum  weight  of  20,000  pounds  classification  basis,  from  Riverton  and 
Gimli,  in  the  province  of  Manitoba,  to  destinations  in  the  United  States  included  in 
the  present  tariff,  be  amended  as  follows : — 

(a)  From  Riverton  so  as  not  to  exceed  the  rates  concurrently  in  effect  from 
Winnipegosis,  Man. 

(h)  From  Gimli  so  as  not  to  exceed  58-33  per  cent  of  the  difference  between  the 
rates  concurrently  in  effect  from  Riverton  and  Selkirk,  Man.,  added  to  the  rates  from 
Selkirk. 

And  it  is  further  ordered:  That  the  schedule  to  give  effect  to  this  order  be  pub- 
lished and  filed  to  come  into  force  on  the  15th  day  of  January,  1921,  or  so  soon  there- 
after as  the  Interstate  Commerce  Commission  may  permit. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDEK  No.  30457 

In  the  matter  of  the  application  of  the  Canadian  Carbonate  Company,  Limited,  here- 
inafter called  the  "  Applicant  Company,"  for  an  order  extending  the  time  within 
which  it  may  test  cylinders  used  for  the  shipment  of  compressed  gases  and 
equip  cylinders  containing  liquified  gases  with  a  safety  device,  as  prescribed 
by  paragraphs  1861  (i)  and  1862  (a)  of  the  "  Regulations  for  the  Transportation 
of  Explosives  and  Other  Dangerous  Articles  by  Freight/'  approved  by  the 
General  Order  of  the  Board  No.  203,  dated  August  11,  1917,  as  amended  by 
General  Orders  Nos.  206,  207,  260,  and  287 ,  dated  respectively  September  7  and 
October  26,  1917,  March  17,  1919,  and  March  22,  1920. 

File  No.  1717.25 

Friday,  the  17th  day  of  Decemher,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G-.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  on  behalf  of  the  Bureau 
of  Explosives ;  and  its  being  represented  to  the  Board  by  the  Applicant  Company  that 
the  extension  of  time  witliin  which  cylinders  used  for  the  shipment  of  compressed 
gases  may  be  tested,  as  provided  by  paragraph  1861  (i),  applied  for,  is  not  now  neces- 
sary— 

The  Board  Orders:  That  the  time  within  which  the  Applicant  Company  may 
equip  cylinders  containing  liquified  gases  with  a  safety  device  as  provided  in  para- 
graph 1862  (a)  of  the  said  "  Regulations  for  the  Transportation  of  Explosives  and 
Other  Dangerous  Articles  by  Freight,"  be  extended  until  the  31st  day  of  December, 
1921. 

F.  B.  CARYELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  325 

In  the  matter  of  the  question  of  the  adoption  of  a  standard  size  for  cattle-pass 

construction 

File  No.  2im-2 

Monday,  the  20th  day  of  December,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  has  been  filed  in  this  matter  on  behalf  of  the  railway 
companies,  the  reports  of  the  Chief  and  the  Assistant  Chief  Engineers  of  the  Board; 
and  in  pursuance  of  the  powers  conferred  upon  it  by  sections  272  and  287  of  'the 
Railway  Act,  1919,  and  of  all  other  powers  possessed  by  the  Board  in  that  behalf, — 

The  Board  Orders:  That  all  cattle  passes  hereafter  constructed  by  railway  com- 
panies within  the  legislative  authority  of  the  Parliament  of  Canada  be  at  least  five 
feet  wide  and  six  feet  high,  which  dimensions  are  hereby  required  to  be  adopted  as  a 
standard  for  cattle-pass  construction,  unless  otherwise  ordered  by  the  Board  where, 
upon  application,  it  is  showm  that  special  conditions  call  for  a  departure  from  such 
standard. 

F.  B.  CARYELL, 

  CI  lief  Commissioner. 
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Application  of  P.  L.  McAuley,  of  Trenton,  Ont.,  for  an  order  requimng  the  Canadian 
Pacific  Railway  Company  to  give  him  a  subway  on  his  property,  lot  5,  concession 
1,  township  of  Murray,  Ontario. 

File  30544. 

JUDGMEi^T 

Commissioner  Boyce  :  ^ 

It  is  not  denied  by  the  applicant  that  the  right  of  way  across  the  farm,  no'w 
owned  by  him,  was  purchased  by  the  Railway  Company  from  his  predecessor  in  title, 
T.  H.  Brenton,  in  April,  1913,  and,  therefore,  was  not  acquired  by  the  exercise  of  the 
right  of  eminent  domain.  There  was  no  reservation  by  the  vendor,  so  far  as  is  shown, 
of  any  right  of  way,  cattle  pass  or  under  crossing,  but  on  the  other  hand,  there  was 
no  extinguishment  of  any  right  that  then  existed  under  the  statute  to  a  farm  crossing 
connecting  the  two  pieces  of  land  severed  by  the  railway.  It  is  laid  down  as  the 
practice  of  the  board  to  apply  the  provisions  of  the  Act  in  all  cases  to  which  it  may 
be  applicable  unless  the  right  has  been  extinguished  by  express  agreement  or  surrender. 
And  the  lapse  of  time  in  applying  is  not  an  insuperable  barrier.  Harris  v.  Great 
Northern  Ry.  Co.,  21  C.R.C.,  193;  Atki-nson  v.  Vancouver,  Y.  k  E.  Ry.  Co.,  24  C.R.C., 
378,  so  that  the  fact  that  the  right  of  way  was  acquired  by  the  railway  by  grant,  without 
reservation,  does  not  of  itself  deprive  the  applicant,  as  successor  in  title,  of  any 
right  that  may  have  passed  to  him  by  the  grant  to  a  cattle  pass  or  connecting  way 
between  the  two  portions  of  the  farm  severed  by  the  railway. 

But,  in  January,  1915,  one  F.  C.  Brenton,  son  and  executor  of  T.  H.  Btenton, 
the  original  vendor  of  the  right  of  way,  conveyed  to  the  railway  an  extra  strip  of 
land  extending  across  the  lot,  and,  by  that  grant,  expressly  surrendered  to  the  railway 
all  right  which  he,  his  successors  or  assigns  might  have  to  a  farm  crossing,  or  to  any 
crossing  whatsoever.  The  applicant  took  title  subject  to  this  grant,  and  his  estate  in 
the  land  was  limited  by  the  terms  thereof,  and  he  can,  in  my  opinion,  claim  no 
higher  right  than  was  conveyed  to  him.  Hounsome  v.  Vancouver  Power  Co.,  15  C.R.C., 
69. 

I  am  of  opinion,  therefore,  that  the  applicant  has  not  established  any  claim  under 
the  statute  to  a  farm  crossing". 

There  is  a  road  allowance  between  lots  4  and  5  which  the  applicant  asserts,  and 
the  railway  denies,  was  opened  up  and  used  as  a  road.  This  road  if  opened  up  across 
the  railway,  might  afford  the  relief  asked  in  the  way  of  communication  between 
the  severed  portions  of  the  applicant's  farm. 

This  board,  however,  has  no  jurisdiction  to  create  highways.  In  the  circum- 
stances the  matter  of  opening  up  this  road  allowance  is  one  for  the  municipality 
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to  deal  with  in  the  exercise  of  its  functions  under  the  Municipal  Act,  and  is  beyond 
the  jurisdiction  of  the  board. 

The  application  fails  and  must  be  dismissed. 

Ottawa,  November  24,  1920. 

The  Chief  Commissioner  and  the  Assistant  Chief  Commissioner  concurred. 


Express  rates  on  fish  in  carloads,  from  Gimli,  Manitoba,  to  United  States  destinations. 

File  No.  4214.661. 

JUDGMENT 

The  Chief  Commissioner: 

This  is  a  complaint  of  the  Eiverton  Fish  Company  that  the  express  rates  on 
fish  in  carload  quantities,  shipped  from  Gimli,  Man.,  to  United  States  points  are 
excessive  and  discrimatory  as  compared  with  the  rates  from  Selkirk,  Man. 

It  seems  that  the  rates  to  Chicago  from  shipping  points  tributary  to  lakes 
Winnipeg  and  Manitoba  and  the  distances  to  Winnipeg  are  as  follows: — 

From    Winnipeg    $2.30 

From  Selkirk,  24  miles   

From  Gimli,  59  miles   

From  Riverton,  84  miles  

From  Winnipeg-osis,  217  miles   

From  The  Pas,  468  miles   


$2.30 

per  100  lbs. 

2.52 

"    100  " 

3.15 

"    100  " 

3.18 

"  100 

3.12 

"    100  " 

3.12 

Shipments  from  all  these  points  from  Selkirk  down  pass  through  Winnipeg. 
Selkirk,  Gimli,  and  Riverton  are  on  the  Winnipeg  Beach  subdivision  of  the  Canadian 
Pacific  Railway,  tapping  lake  Winnipeg,  and  are  served  by  the  Dominion  Express 
Company.  Winnipegosis  and  The  Pas  are  Canadian  National  Express  points,  the 
former  at  the  lower  end  of  lake  Winnipegosis,  the  latter  near  the  lake  outlet  of  the 
river  Saskatchewan. 

The  anomalous  character  of  the  schedule  is  apparent.  Gimli,  59  miles  from 
Winnipeg,  has  a  higher  rate  than  Winnipegosis  at  217  miles,  and  so  has  Riverton 
at  84  miles,  and  they  compete  with  the  lake's  fish  in  the  same  markets.  The  board 
could  not  well  increase  the  Winnipegosis  and  The  Pas  rate  without  hearing  what 
the  interested  shippers  might  have  to  say  in  opposition;  also  there  is  no  complaint 
against  the  Selkirk  rate  which,  in  fact,  is  the  rate  taken  by  complainants  as  their 
standard  for  comparison.  The  only  logical  course,  therefore,  points  to  a  readjust- 
ment of  the  intermediate  rates  from  Gimli  and  Riverton,  necessitating  as  it  must, 
however,  a  reduction  from  Riverton  as  well  as  from  Gimli.  (The  name  of  the  former 
place  seems  to  show  some  connection  with  the  complainants,  the  Riverton  Fish 
Company,  and  the  absence  of  complaint  against  its  rate  gives  rise  to  the  assumption 
that  the  operations  there  must  be  negligible.)  I  would,  therefore,  reduce  the  Riverton 
rate  to  $3.12  per  100  pounds,  so  as  not  to  exceed  the  rate  from  Winnipegosis. 

The  distance  from  Selkirk  to  Gimli  is  35  miles ;  from  Selkirk  to  Riverton  60  miles ; 
so  that  the  former  distance  is  58.33  per  cent  of  the  latter.  The  spread  between  the 
suggested  rate  of  $3.12  and  the  $2.52  rate  from  Selkirk  is  60  cents,  58-33  per  cent 
of  which  is  35  cents;  add  this  to  the  Selkirk  rate  and  we  would  have  a  rate  from 
Gimli  to  Chicago  of  $2.87,  against  the  current  rate  of  $3.15.  The  rates  would  then 
run  as  follows: — 


per  100  lbs. 

Selkirk   

  2.52 

"  100 

100  " 

  3.12 

"  100 

"    100  " 

"    100  " 
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I,  therefore,  think  an  order  should  issue  establishing  the  rates  from  Winnipeg 
to  The  Pas,  inclusive,  according  to  the  above  schedule,  and  the  express  companies 
should  be  authorized  to  file  rates  accordingly. 
December  1,  1920. 

The  Deputy  Chief  Commissioner  concurred. 


Application  of  the  town  of  North  Bay,  Ont.,  Frank  Decicco,  Mary  Decicco,  and  others, 
of  North  Bay,  for  compensation  arising  from  the  construction  of  the  Canadia/n 
Northern  Qntario  Railway  through  the  town  of  North  Bay. 

File  No.  18402.8.. 

JUDGMENT. 

McLean^  Assistant  Chief  Commissioner  : 

The  Chief  Commissioner  stated  at  the  hearing  that  he  did  not  propose  to  go  into 
the  question  of  values,  it  being  held  by  him  that  the  findings  of  Mr.  Simmons,  the 
Board's  Engineer,  who  had  by  consent  acted  as  arbitrator,  should  in  this  regard  be 
accepted  as  final.  His  disposition  should,  in  my  opinion,  be  taken  as  the  position  of 
the  Board. 

The  matter  is  therefore  concluded  on  the  merits.  The  only  matters  arguable 
are  those  concerning  points  of  law  which  may  be  involved.  At  the  hearing,  counsel 
made  some  eight  claims,  viz.,  those  of  O.  Conte,  Claim  No.  35 ;  L.  Conte  and  Concreta 
Conte,  Claims  Nos.  3  and  73;  T.  Decicco  and  Mary  Decicco,  Claims  Nos.  22  and  23; 
S.  Zimbolato,  Claim  No.  6;  A.  Lamourie,  Claim  No.  32;  Terasina  Pelangio  and  P. 
Pelangio,  Claim  No.  88, — raising  questions  of  law  as  to  the  allowance  of  costs  and 
interest. 

Counsel  for  Rev.  Father  Renando  raised  not  only  the  status  of  his  client  in  regard 
to  compensation,  but  also  his  rights  in  regard  to  interest  in  such  compensation. 

The  questions  of  interest  and  costs  were  raised  in  the  proceedings  before  the 
arbitrator,  who  used  the  following  language  concerning  these  topics  in  his  report : — 

''Interest  on  amounts  awarded  Claimants. 

"  The  Claimants  ask  for  interest  at  5  per  cent  on  any  amounts  that  may 
be  awarded  them,  but  I  understand  that  decisions  in  the  Courts  have  been 
against  awarding  interest  on  claims  that  have  not  been  established.  The 
company  states  that  the  claims  had  been  demanded.  I  leave  this  matter  to  be 
disposed  of  by  the  Board. 
"  Costs. 

"As  to  costs,  I  think  each  party  should  pay  its  own  costs,  and  place  the 
general  costs  of  the  arbitration  on  the  railway  company." 

It  has  been  held  that  interest  cannot  be  allowed  on  the  amount  of  damages 
awarded  for  lands  injuriously  affected,  there  being  no  severance.  Leak  v.  City  df 
Toronto,  30  8.C.R.  321.  It  is  in  substance  contended  by  Mr.  Slaght,  counsel  for  appli- 
cants other  than  Father  Renando,  that  what  is  involved  in  the  present  applicant  is 
equivalent  to  land  being  taken  and  compensation  determined  therefor.  And  it  follows 
from  his  contention  that  there  is  a  further  contention  that  interest  should  apply  in. 
connection  with  such  compensation. 

I  am  of  the  opinion,  however,  that  to  regard  what  is  herein  involved  as  being 
equivalent  to  the  taking  of  land  is  a  forced  construction.  As  the  matter  presents  itself 
to  me,  it  must  be  dealt  with  as  a  question  of  damages,  there  being  no  severance 
involved,  and  is,  therefore,  a  matter  governed  by  Leak  v.  the  City  of  Toronto. 

It  follows,  therefore,  that  the  addition  of  thirty  per  cent  to  the  principal,  as  asked 
for  by  Mr.  Slaght,  in  lieu  of  interest,  is  in  the  same  position. 

14749— lij 


448 


In  dealing-  with  the  question  of  costs,  the  somewhat  unusual  conditions  involved 
and  the  proceedings  whereby  a  consensual  arrangement  as  to  the  scope  of  the  reference 
was  arrived  at  must  be  borne  in  mind  as  one  factor.  While,  under  the  Railway  Act, 
the  Board  has  a  discretionary  power  in  respect  of  the  fixing  of  costs  and  of  the 
determination  by  whom  and  to  whom  costs  are  to  be  paid,  it  has  with  few  exceptions 
been  the  practice  of  the  Board  not  to  award  costs.  The  exceptions  involved  were 
during  the  earlier  years  of  the  Board's  history. 

Considering  w^hat  burden  may  be  imposed  if,  for  example,  an  unsuccessful  appli- 
cant had  to  pay  the  railway  costs,  it  being  recognized  that  the  practice  adopted 
as  to  costs  must  be  reciprocal,  there  has  developed  a  practice  based  on  public 
interest  that  each  party  should  pay  his  own  costs.  This  practice  has  developed 
as  a  result  of  the  type  of  jurisdiction  tlie  Board  is  g:iven  and  as  a  result  of  the  nature 
of  the  cases  with  which  it  has  had  to  deal,  which  are  in  many  ways  sharply  distinguished 
from  those  coming  before  other  tribunals. 

As  pointed  out,  the  Board  has  in  matters  falling-  within  the  Railway  Act  so 
])rovided  for  the  burden.  In  a  matter  such  as  the  present,  which  is  to  a  great  extent 
based  on  consent  not  on  jurisdiction,  it  seems  to  me  that  the  argument  for  applying 
the  practice  which  has  been  applied  in  cases  where  the  Board  has  complete  jurisdiction 
is  strengthened.  After  full  consideration  of  the  informative  and  capable  argument 
made  by  Mr.  Slaght  I  have  arrived  at  the  conclusion  that  the  parties  should  bear  their 
own  costs. 

In  dealing  with  the  case  of  Rev.  Father  Renando,  the  arbitrator  uses  the  following 
language : — 

''Rev.  A.  Renando  (Claim  No.  8). 

"  This  claimant  acquired  an  interest  in  lot  686  and  the  north  half  of  lot 
687,  Second  avenue,  by  mortgage,  19th  July,  1913.  The  amount  of  the  mortgage 
was  $865,  and  J.  M.  McNamara  acted  as  trustee  for  Renando,  acquiring  full 
title  to  the  property  in  September,  1916.  Renando  became  interested  in  the 
property  through  endorsing  a  note  for  $800,  to  enable  Rommano,  the  owner 
of  the  property,  to  build  a  house.  The  note  came  due,  and  the  amount  was 
charged  up  to  Renando's  account.  To  protect  himself  he  took  a  mortgage,  and 
stated  that  Rommano  promised  he  would  pay  him  back  when  he  sold  the  property 
to  the  Canadian  Northern  Railway,  or  was  paid  the  claim  that  he  had  filed. 
Renando  claims  now  that  with  the  property  he  acquired  the  claim  against  the 
railway.  Mr.  White  claims  that,  as  Renando  was  not  the  owner  of  the  property 
i\t  the  time  the  railway  was  built,  he  can  have  no  claim  under  the  Railway  Act, 
but  admits  he  has  a  claim  under  the  Municipal  Act,  as  the  by-law  diverting  the 
street  was  not  passed  until  June,  1918. 

"  I  am  inclined  to  agree  with  Mr.  White's  contention  that  there  can  be 
no  claim  under  the  Railway  Act,  as  the  railway  was  built  about  a  year  previous 
to  the  time  when  Renando  acquired  the  property;  but  he  went  on  and  obtained 
a  deed  for  it,  with  his  eyes  open,  and  knowing  that  it  had  been  damaged  by 
the  construction  of  the  railway.  I  shall  have  to  refer  this  to  the  Board  for 
decision. 

"  The  diversion  of  Second  avenue  damages  the  property  slightly,  but  the 
embankment  on  the  street  to  the  north,  and  on  the  right  of  way  to  the  east, 
damaged  it  considerably.  Nothing  can  be  assessed  for  the  latter,  as  it  is  on  the 
company's  land. 

*''I  allow  $420  for  damages,  divided  as  follows: — 

"  Embankment  on  street,  $280 
"  Diversion  of  street,  $140." 

The  argument  of  counsel  for  this  applicant  is  in  effect  that  his  client  has  a 
standing  under  the  Railway  Act,  and  this  .should  be  given  weight.  Title  to  the  property 
was  acquired  some  time  in  1917;  the  railway  work  was  constructed  in  September,  1916. 
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It  is  contended  by  counsel  for  this  applicant  that  his  client  steps  into  the  rights  of 
the  ownet  at  the  time  of  the  construction  of  the  railway.  My  understanding  of  the 
award  is  that  while  in  various  cases  there  were  questions  as  to  the  scope  of  what  fell 
under  the  Railway  Act,  that  with  a  view  to  closing  the  matter  up  the  railway  did  not 
press  these  questions  to  their  logical  conclusion. 

Section  255  of  the  Railway  Act  is  the  section  which  covers  the  jurisdiction,  if 
any,  of  the  Board  in  respect  to  the  case  herein  involved.  An  embankment  has  been 
built  across  Second  avenue,  which  carries  the  tracks,  and  Second  avenue  is  continued 
by  a  diversion  into  Front  street.  Section  255  provides  that  the  railway  may,  on  leave, 
be  carried  upon,  along,  or  across  any  existing  highway,  subject  to  compensation  to 
adjacent  or  abutting  land  owners,  if  the  Board  so  directs. 

Instead  of  Second  avenue  as  it  existed  prior  to  the  construction  of  the  railway, 
there  is  now  a  closing  by  means  of  which  the  railway  is  carried  across  Second  avenue, 
and  a  diversion  by  means  of  which  traffic  is  carried  on  the  highway.  It  may  be  that 
in  other  cases  dealt  with  by  the  arbitrator,  similar  facts  arose,  and  notwithstanding 
this,  provision  may  have  been  made  for  compensation,  a  provision  w^hich  the  railway 
has  agreed  to  and  which  is,  therefore,  in  no  way  involved  in  or  affected  by  the  present 
case. 

A  strong  argument  may,  I  think  be  made  for  the  position  that  where  the  tracks  are 
carried  across  a  street  by  a  separation  of  grades  and  a  substituted  highway  provided, 
this  situation  does  not  fall  within  the  provisions  of  section  255.  In  other  words,  if 
I  am  correct,  what  the  section  had  in  contemplation  was  the  carrying  of  the  tracks 
upon,  along,  or  across  an  existing  highway,  on  the  level. 

When  an  appeal  limited  to  the  particular  case  in  point,  this  appeal  being  based 
on  a  point  of  law,  is  made  to  the  Board,  the  Board  has  to  consider  what  the  standing 
of  the  applicant  is  under  the  Railway  Act  and  what  jurisdiction,  under  the  Railway 
Act,  the  Board  has  to  make  an  Order,  because  mere  consent  does  not  extend  the 
jurisdiction  of  the  Board. 

As  the  matter  presents  itself  to  me,  I  do  not  consider  that  the  situation  herein 
involved  falls  within  section  255.  It  therefore  follow\s  that  an  Order  cannot  be  made 
as  asked  for. 

December  27,  1920. 

The  Chief  Commissioner  concurred. 


Complaint  of  the  Marconi  Wireless  Telegraph  Company  against  the  proposed  increased 
proportion  of  transatlantic  wireless  rates  demanded  hij  the  Western  Union  and 
the  Great  North  Western  Telegraph  Companies.  / 

File  10041.11. 

JUDGMENT. 

McLean,  Assistant  CnreF  Commissionkr. 

Ajaplication  is  made  by  the  Marconi  Wireless  Telegraph  Company  of  Canada, 
Limited,  for  an  order  under  section  375  of  the  Railway  Act  as  follows : — 

(a)  Directing  the  Western  Union  Telegraph  Company  and  the  Great  North 
Western  Telegraph  Company  of  Canada  to  continue  to  handle  the  Marconi 
Company's  full  rate  transatlantic  traffic  at  the  rates  shown  in  Exhibit  "  D  " 
hereto  attached; 

(h)  Directing  the  Western  L^nion  Telegraph  Company  and  the  Great  North 
Western  Telegraph  Company  of  Canada  to  handle  the  Marconi  Company's 
deferred  transatlantic  traffic  at  one-half  of  the  proportionate  rates  charged 
for  full  rate  transatlantic  traffic  as  set  forth  in  the  said  schedule  "  D " 
attached  hereto; 
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(c)  Directing  the  Western  Union  Telegraph  Company  to  accept  all  traffic  at  its 
Canadian  offices  routed  for  transmission  to  the  United  Kingdom  "via 
Marconi." 

The  answer  of  the  respondents  as  developed  in  formal  answer,  and  in  evidence 
and  argument  at  the  hearing,  sets  out  the  alleged  reasonableness  of  the  basis  of  the 
proposed  charges.  It  is  proposed  that  on  westbound  business  the  rates  payable  by 
the  Marconi  Company  to  the  telegraph  companies  for  land  transmission  should  be 
on  a  zone  basis.  At  present,  in  the  transmission  of  a  message  by  cable  and  by  a 
connecting  land  company  the  rate  is  made  up  of  the  cable  charge  plus  a  land  charge 
not  based  on  a  mileage,  but  based  on  a  zone  or  area.  This  land  charge,  which  is  not 
based  on  mileage,  covers  a  movement  of  the  cable  message  into  or  through  said  area 
or  zone. 

The  zone  rates  which  it  is  proposed  to  charge  are  built  up  on  a  word  rate  instead 
of  a  message  rate  basis.  On  the  average  this  would  mean  one-eighth  of  the  message 
rate.  The  zones  proposed  were  covered  by  the  following  rates  in  cents :  4,  11,  13,  15, 
and  16. 

It  is  now  proposed  that  the  initial  zone,  the  one  in  which  the  especial  terminal 
expense  is  involved,  should  be  5  cents;  the  others  remaining  unchanged. 

It  is  stated  by  the  telegraph  companies  that  in  respect  of  the  business  on  west- 
bound movement  the  telegraph  company  has  "  named  only  a  consistent  rate  the  same 
as  we  gave  to  other  cable  companies,  both  competing  and  non-competing,  for  what 
we  regard  as  important  and  essential  service  which  we  render." 

The  above  is  the  basis  proposed  as  to  the  westbound  business. 

As  to  the  eastbound  business  in  which  the  service  can  be  performed  by  the 
telegraph  company  and  the  cable  company  in  co-operation,  the  telegraph  company 
declines  to  collect  this  business.  This,  it  is  stated,  is  a  matter  which  if  it  is  developed 
at  all  must  stand  for  negotiations.  It  is  further  pointed  out  that  the  general  practice 
of  the  Western  Union  is  not  to  collect  any  traffic  for  any  competing  cable  company. 

While  it  is  thus  contended  that  the  rate  basis  is  reasonable,  it  is  specifically  set 
out  that  the  position  of  the  respondents  is  that  the  Board  has  no  jurisdiction  to  make 
the  order  asked  for.  It  is  contended  by  the  applicants  that  the  Board  has  jurisdiction. 
The  jurisdictional  question  involved  is  the  power  of  the  Board  to  compel  'the 
respondents  to  enter  into  through  rate  arrangements  with  the  applicants. 

Referring  first  to  the  clause  numbered  (c)  in  the  application  as  above  set  out. 
Reference  was  made  during  the  hearing  by  the  applicants  to  the  provisions  of  the 
Radiotelegraph  Act,  3-4  Geo.  V,  Chap.  43.  The  applicability,  if  any,  of  the  terms 
of  the  legislation  in  question  to  what  is  herein  involved  is  not  developed.  The  only 
provision  of  the  Act  in  any  way  concerned  with  the  powers  of  the  Board  appears  to 
be  section  5,  which  provides : — 

"  All  persons  operating  land  or  cable  telegraph  lines  shall  transmit  all 
messages  destined  to  or  coming  from  ship  stations  via  coast  stations  under 
such  rules  as  may  be  made  by  the  Board  of  Railway  (yommissioners  for 
Canada." 

The  application  is  in  respect  of  a  transoceanic  movement. 

It  will  be  noted  that  the  section  is  limited  to  traffic  originating  at  or  terminating 
at  ship  stations.    The  interpretation  section  of  the  Act  provides: — 

"  Ship  station  means  any  radiotelegraph  station  established  on  board  a  ship 
which  is  not  permanently  moored.  Coast  station  means  any  radiotelegraph 
station  which  is  established  on  land  or  on  board  of  ship  permanently  moored, 
and  which  is  used  for  the  exchange  of  messages  and  electric  signals  with  ships 
at  sea." 

While  the  application  is  launched  under  section  375  of  the  Railway  Act,  to  which 
detailed  reference  will  later  be  made,  it  is  in  order  to  refer  to  the  provisions  in  respect 
of  railway  joint  rates  as  set  out  in  the  Railway  Act. 
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The  Kailway  Act  was,  in  the  first  instance,  an  Act  concerned  with  railway  matters 
alone.  By  a  process  of  accretion  amendments  giving  various  powers  of  regulation 
have  been  made  in  respect  of  other  types  of  utilities.  In  no  ease  is  a  regulative  power 
conferred  which  is  wider  than  the  power  conferred  in  the  first  instance  in  regard  to 
railways.  On  the  contrary,  it  is  in  every  case  less,  and  in  some  instances  very  much 
less. 

Further,  the  powers  conferred  in  regard  to  these  additional  utilities  have  not 
been  set  out  in  the  form  of  separate  codes.  While  powers  in  respect  to  them  have 
been  set  out  in  the  Railway  Act  provision  has  been  made  defining  the  scope  of  these 
powers  in  terms  of  an  interpretation  of  the  Eailway  Act.  Reference  may  be  made 
in  this  connection  to  the  words  contained  in  subsection  12  of  section  375: — 

"Without  limitation  of  the  generality  of  this  subsection  by  anything 
contained  in  the  preceding  subsections,  the  jurisdiction  and  powers  of  the 
Board,  and,  in  so  far  as  reasonably  applicable  and  not  inconsistent  with  this 

section  or  the  Special  Act  shall  extend  and  apply  to  all  companies  as 

in  this  section  defined,  and  to  all  telegraph  and  telephone  systems,  lines  and 
business  of  such  companies  within  the  legislative  authority  of  the  Parliament 
of  Canada  " 

Various  sections  of  the  Railway  Act  are  specifically  excepted  in  the  case  of  the 
jurisdiction  as  to  telegraph  and  telephones.  The  jurisdiction  in  respect  to  these 
utilities  is  dealt  with  in  section  375.  The  provisions  of  sections  336  and  387  are  not 
excepted.  They  may,  therefore,  be  referred  to  from  the  standpoint  of  the  construction 
of  the  Board's  powers.  They  are  concerned  with  a  situation  arising  in  Canada;  336 
provides  that : — 

"  Where  traffic  is  to  pass  over  any  continuous  route  in  Canada  operated 
by  two  or  more  companies,  the  several  companies  shall  agree  upon  a  joint  tariff 
for  such  continuous  route." 

If  the  companies  do  not  agree  upon  a  joint  tariff  then  the  Board  on  the  applica- 
tion of  any  company  or  person  desiring  to  forward  traffic  over  any  such  continuous 
route  which  the  Board  considers  a  "  reasonable  and  practicable  route  "  may  determine 
the  route,  fix  the  toll,  and  apportion  the  same  among  the  companies  interested. 

It  is  to  be  noted  that  in  a  case  thus  falling  entirely  within  the  jurisdiction  of 
the  Board  the  Board  is  not  called  upon  to  make  a  joint  tariff  for  every  combination, 
but  only  for  such  as  it  considers  the  "  reasonable  and  practicable  "  route. 

Let  us  assume  that  a  situation  existed  where  two  points  were  connected  by  one 
line.  Thereafter  an  application  may  be  made  for  a  route  composed  of  a  portion  of 
the  line  aforesaid  and  of  a  portion  of  another  line;  and  at  the  same  time  the  Board 
is  asked  to  fix  and  apportion  a  rate  for  this  continuous  route. '  The  Board  would  then 
have  before  it  an  application  to  direct  the  installation  of  a  rate  meeting  the  one  line 
rate  between  the  two  points  in  question,  thus  short-hauling  the  line  which  connects 
the  two  points  in  question  by  means  of  its  own  rails.  Under  the  circumstances  it 
would  be  open  to  the  Board  to  say  that  the  route  proposed  was  not  a  reasonable 
and  practicable  "  one.  In  a  case  where  already  a  joint  tariff  exists  between  two  given 
points  it  is  open  to  the  Board  to  hold  that  the  proposed  continuous  route  is  not  a 
reasonable  and  practicable  "  one. 

The  section  337  also  sets  out  in  subsection  4: — 

"  The  Board  may  decide  that  any  proposed  through  rate  is  just  and  reason- 
•  able,  notwithstanding  that  a  less  amount  may  be  allowed  to  any  company  out 
of  such  through  rate  than  the  toll  such  company  would  otherwise  be  entitled 
to  charge." 

Under  sections  338  and  339  provision  is  made  in  respect  of  the  filing  of  a  joint 
tariff  for  a  continuous  route  involving,  intei'  alia,  a  movement  from  a  point  in  a  foreign 
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country  to  a  point  in  Canada.  The  Board  is  given  no  power  to  determine  aii'd 
apportion  a  through  rate  in  case  of  disagreement  between  the  parties.  While  generally 
the  joint  tariffs  on  such  a  movement  carry  a  through  rate  less  than  the  sum  of  the 
rates  local  to  the  movement  in  each  country,  the  requirements  of  the  section  could 
be  complied  with  by  filing  a  through  rate  made  up  of  the  sum  of  the  locals.  There 
would,  under  this  arrangement,  be  an  agreed  on  through  rate  for  a  continuous  move- 
ment. 

Provision  is  made  by  subsection  2  of  section  341  that  the  Board  may  require 
to  be  informed  of  the  proportion  of  the  joint  rate  which  accrues  to  any  company, 
whether  Canadian  or  foreign.  The  joint  rate  which  the  Statute  calls  for  in  respect  of 
the  business  from  a  foreign  country  to  Canada  is  based  on  agreement.  It  is  not, 
necessary  to  express  a  concluded  opinion  upon  the  effect  of  this  subsection.  It  may 
be  suggested,  however,  that  this  is  tied  up  with  the  powers  of  the  Board  in  respect  of 
disallowance  which  are  contained  in  the  same  section. 

By  an  Act  of  1910,  Edward  VII,  chapter- 57,  provision  was  made  in  regard  to 
the  controlling  of  the  rates  and  facilities  of  ocean  cable  companies.  This  provided 
that  the  word  "  telegraph  "  included  "  wireless  telegraph  and  marine  electric  telegraph 
or  cable."    The  Act  provided  as  follows: — 

"  4.  Paragraph  (d)  of  subsection  2  of  section  5  of  the  said  Act  is  amended 
by  adding  at  the  end  thereof  the  words  "  and  shall  include  messages  trans- 
mitted from  Canada  to  any  other  country  by  means  of  any  marine  electric 
telegraph  or  cable  line;  or,  to  Canada  from  any  other  country  by  the  like  or 
similar  means;  or,  through  or  into  or  from  any  part  of  Canada  by  means  of 
any  marine  electric  telegraph  or  cable  lines  acting  in  conjunction  with  land 
lines  or  by  land  lines  acting  in  conjunction  with  marine  electric ■  telegraph  or 
cable  lines,  by  means  of  a  through  rate  or  otherwise." 

A-nd  then  set  out  that  the  Act  was  to  come  into  force  upon  similar  provision 
being  made  by  the  proper  authority  in  the  United  Kingdom  and  upon  proclamation 
of  the  Governor  in  Council. 

This  legislation  is  covered  by  section  376  of  the  Railway  Act  to  which  reference 
is  later  made. 

By  subsection  29  of  the  interpretation  section  of  the  Railway  Act  of  1919  it  is 
provided  that  telegraph  includes  wireless  telegraph. 

Section  375  of  the  Railway  Act  of  1919  confers  jurisdiction  dealing  with  telegraph' 
and  telephones.    This  section  deals,  inter  alia,  with  the  matter  of  joint  rate  arrange- 
ments.   Under  subsection  10  provision  is  made  for  a  situation  ;where, — 

(a)  The  telephone  system  is  used  or  connected  with  the  telephone  system 
operated  by  any  other  company  (i.e..  Dominion  company). 

(h)  Where  the  telephone  company  is  used  or  connected  with  tlie  telephone 
system  operated  by  any  province,  municipality  or  corporation,  the  authority 
in  the  latter  instance  not  being  derived  from  the  Parliament  of  Canada. 

The  subsection  then  provides  that  whether  the  connection  or  communication  has 
been  previously,  or  is  hereafter  established  either  by  agreement  of  the  parties  or 
under  an  order  of  the  Board,  that  the  provisions  of  the  Railway  Act  in  respect  of 
joint  tariffs  shall  apply  in  so  far  as  applicable  and  not  inconsistent  with  the  provisions 
of  the  Special  Act. 

Although  by  subsection  4  provision  had  already  been  made  that  all  telegraph  and 
telephone  tolls  might  be  dealt  with  in  the  same  way  as  standard  freight  tariffs,,  and 
that  all  the  provisions  of  the  Act  except  as  to  publication,  should,  in  so 'far  as  applicable, 
and  not  inconsistent  with  the  provisions  of  this  section,  apply  to  telegraph  and 
telephones;  and  although  under  subsection  12  provision  is  made  as  to  the  sections 
applicable  to  telegraph  and  telephones,  including  therein  the  joint  tariff  sections,  yet 
it  was  found  necessary  under  subsection  10  to  specifically  provide  that  the  joint  tariff 
sections  should  apply. 


In  terms  of  what  is  set  out  under  subsej3tion  12,  the  joint  tariff  sections  not  being 
exempted  would,  therefore,  apply  to  telegraph  and  telephone  companies  operating 
under  Dominion  charter.  The  especial  provision  contained  in  subsection  10  is 
apparently  due  to  the  belief  that  without  special  mention  the  joint  tariff  sectiotus 
would  not  apply  to  telephone  companies  which  were  not  under  Dominion  charters. 

Subsection  11  of  section  375  provides  as  to  agreements  between  (a)  a  telegraph 
or  telephone  company  and  any  other  company  (that  is  a  Dominion  company) ;  (h)  a 
telegraph  or  telephone  company  and  a  province,  municipality  or  corporation  having 
authority  to  construct  or  operate  a  telegraph  or  telephone  system  under  authority  not 
derived  from  a  Dominion  charter;  and  it  provides  for  submission  of  said  agreements 
to  the  Board  for  approval. 

The  two  subsections  thus  relate  to  conditions  in  Canada  existing  between 
Dominion  companies,  or  between  a  Dominion  company  and  a  company  obtaining 
its  charter  rights  from  the  Provincial  jurisdiction. 

While  subsection  10  provides,  inter  alia,  for  the  application  of  the  joint  rate 
section  as  between  a  Dominion  and  a  provincial  telephone  company,  it  is  to  be  noted 
that  there  is  no  such  provision  under  subsection  11  as  between  a  Dominion  and  a 
provin<?ial  .teleg-raph  company.  While  under  subsection  10  the  provincial  company 
may  make  application  for  joint  rates,  it  is  to  be  noted  that  there  is  no  machinery 
provided  whereby  a  provincial  telegraph  company  may  do  so. 

Section  376  of  the  Eailway  Act  of  1919  takes  the  place  of  9-10  Edward  VII, 
chapter  57.  Section  376  also  carries  the  provision  that  it  is  to  become  operative  on 
proclamation. 

The  section  provides  that  telegraph  includes  marine  electric  telegraphs  and  cables. 
As  already  indicated  the  interpretation  section  provides  that  telegraph  includes 
wireless. 

Parliament  has  in  legislating  on  telephone  matters  provided  that  on  an  applica- 
tion for  joint  rates  a  company  not  chartered  by  the  Parliament  of  Canada  shall  have 
a  status  to  make  such  an  application.  At  the  same  time  it  does  not  confer  any  such 
jupisdiction  where  telegraph  companies  operating  under  different  jurisdictions  are 
concerned. 

In  the  case  of  transoceanic  telegraphy  involving  a  separate  and  distinct  jurisdic- 
tion it  would  also  appear  that  in  the  absence  of  an  express  provision  the  Board  has 
not  power  under  the  joint  rate  section  to  deal  with  a  joint  rate  which  would  involve 
a  combination  of  transoceanic  telegraphy  with  a  land  line.  The  transoceanic  tele- 
graphic system  has  no  status  under  the  Eailway  Act  enabling  it  to  invoke  the 
provisions  of  the  joint  tariff  sections. 

Section  376  provides  for  a  co-operative  handling  of  traffic  by  a  marine  electric 
telegraph  or  cable  line  in  conjunction  with  a  land  line  by  means  of  a  through  rate 
or  otherwise.  Whatever  be  the  standing  of  the  cable  company  in  respect  of  invoking 
the  joint  rate  sections,  it  cannot  do  so  until  section  376  becomes  operative.  I  am  of 
the  opinion  that  transoceanic  wireless  telegraphic  communication  is  in  the  same 
position  under  the  Railway  Act. 

Ottawa^  December  28,  1920. 

The  Chief  Commissioner  and  Commissioner  Rutherford  concurred. 
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GENERAL  ORDER  No.  323. 


In  the  matter  of  the  application  of  railway  companies  subject  to  the  jurisdiction  of 
the  Board  for  approval  of  reduced  standard  passenger  fares,  to  become  effective 
January  1,  1921, 


Whereas  supplements  to  standard  passenger  tariffs  have  been  filed  by  the  under- 
mentioned railway  companies,  to  become  effective  January  1,  1921,  on  the  reduced 
basis  prescribed  by  the  judgment  of  the  Board  dated  September  6,  1920,  and  General 
Order  No.  308,  dated  September  9,  1920— 

The  Board  orders:  That  the  following  supplements  to  standard  passenger  tariffs 
be,  and  they  are  hereby  approved;  the  said  supplements  to  be  published  in  at  least 
two  consecutive  wed^ly  issues  of  the  Canada  Gazette,  preceded  by  the  following 
notice : — 

"  The  undermentioned  supplements  to  standard  passenger  tariffs,  effective 
January  1,  1921,  having  been  filed  for  the  approval  of  the  Board  of  Railway 
Commissioners  for  Canada,  and  having  been  found  by  the  Board  to  be  in 
accordance  with  its  judgment,  dated  September  6,  1920,  and  its  General  Order 
No.  308,  dated  September  9,  1920,  and  having  been  approved  by  its  General 
Order  No.  3^,  dated  December  14,  1920,  the  same  are  hereby  published." 


File- No.  29996.25 


Tuesday,  the  14th  day  of  December,  A.D.  1920. 


Hon.  E.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Cominissioner. 


C.R.C.  No. 


Boston  &  Maine  Railroad  Supplement  No.  2  to 

Canadian  National  Railways  Supplement  No.  2  to  Canadian  Northern 
Canadian  National  Railways  Supplement  No.  3  to  Canadian  Northern 

Canadian  National  Railways  Supplement  No,  2  to  H.  &  S.W. 

Canadian  Pacific  Railway  Supplement  No.  2  to 

Central  Vermont  Railway  Supplement  No.  3  to 

Dominion  Atlantic  Railway  Supplement  No.  2  to 

Fredericton  &  Grand  Lake  Coal  and  Railway ..  .Supplement  No.  2  to 

Glengarry  &  Stormont  Railway  Supplement  No.  3  to 

Grand  Trunk  Pacific  Railway  Supplement  No.  '3  to 

Grand  Trunk  Railway  Supplement  No.  3  to 

Great  Northern  Railway  Supplement  No.  3  to 

Maine  Central  Railroad  Supplement  No.  3  to 

Michigan  Central  Railroad  Supplement  No.  3  to 

Napierville  Junction  Railway  Supplement  No.  3  to 

New  Brunswick  Coal  &  Railway  Supplement  No.  2  to 

New  Y'ork  Central  Railroad  Supplement  No.  4  to 

Northern  Pacific  Railway  (Midland  Railway  Company  of  Manitoba) 


305 
E-1064 
W-1492 
P-77 
E-3187 


4 

2 

660 
E-2669 


1161 
214 
2441 
92 


502 
404 


4 

191 


Supplement  No.  2  to 


317 
580 
174 
1209 
996 


Pere  Marquette  Railway  Supplement  No.  2  to 

Quebec  Central  Railway  Supplement  No.  2  to 

Toronto,  Hamilton  &  Buffalo  Supplement  No.  2  to 

"Wabash  Railway  Supplement  iNo.  2  to 


F.  B.  CAHVELL, 

Chief  Commissioner. 
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GENERAL  0E,1>ER  No.  324. 

In  ill  J  matter  of  the  application  of  railway  companies  subject  to  the  jurisdiction  of  the 
Board  for  approval  of  reduced  standard  freight  tariffs  of  maximum  mileage 
tolls,  to  become  effective  January  1,  1921. 

File  No.  29996-25 

Tuesday,  the  14th  day  of  December,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Whereas  standard  freight  tariffs  have  been  filed  by  the  undermentioned  railway 
companies,  to  become  effective  January  1,  1921,  on  the  reduced  basis  prescribed  by 
the  judgment  of  the  Board  dated  September  6,  1920,  and  General  Order  No.  308,  dated 
September  9,  1920,— 

The  Board  orders:  That  the  following  standard  freight  tariffs  of  maximum  tolls 
be,  and  they  are  hereby,  approved;  the  rate  scales  of  the  said  tariffs  to  be  published 
in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette  preceded  by  the 
following  notice: — 

The  undermentioned  standard  freight  tariffs  having  been  filed  for  the 
approval  of  the  Board  of  Railway  Commissioners  for  Canada,  and  having  bee  a 
found  by  the  Boai'd  to  be  in  accordance  with  its  judgment,  dated  September  6, 
1920,  and  its  General  Order  No.  308,  dated  September.  9,  1920,  and  having  been 
approved  by  the  General  Order  of  the  Board  No.  324,  dated  December  14,  1920, 
the  rate  scales  thereof  are  hereby  published.^' 


C.R.C.  No.  ■ 

Algoma  Central  &  Hudson  Bay  Railway   556 

Algoma  Eastern  Railway   287 

Atlantic,  Quebec  &  Western  Railway   83 

Boston  &  Maine  Railroad   2047 

British  Columbia  Electric  Railway   164 

f  E-177 

Canadian  National  Railways   ^  E-178 

[W-llO 

Canadian  Pacific  Railway    ^  E-3796 

1  W-2545 

Central  Vermont  Railway    1549 

Cumberland  Railway  &  Coal  Company   13 

Dominion  Atlantic  Railway    643 

Esquimau  &  Nanaimo  Railway   468 

Essex  Terminal  Railway   553 

Fredericton  &  Grand  Lake  Coal  &  Railway   103 

Glengarry  &  Stormont  Railway    149 

Grand  Trunk  Railway    E-4366 

Grand  Trunk  Pacific  Railway   424 

ri627 

Great  Northern  Railway    ■{  1628,  1629 

[1630 

Kettle  Valley  Railway    251 

Maine  Central  Railroad    C-1945 

Michigan  Central  Railroad    2978 

Napierville  Junction  Railway    233 

New  Brunswick  Coal  &  Railway    70 

New  York  Central  Railroad    2269,  2270 

Pere  Marquette  Railway    2316 

Quebec  Central  Railway    744 

Quebec  Oriental  Railway    101 

Temiscouata  Railway    413 

Thousand  Island  Railway    381 

Toronto,  Hamilton  &  Buffalo  Railway    1295 


F.  B.  CABVELL, 

Chief  Commissioner. 
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OEDER  No.  30474. 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  herein- 
after called  the  "  applimnt  company,"  under  section  276  of  the  Railway  Act,\ 
1919,  for  authority  to  open  for  the  carriage  of  trajfic,  temporarily,  its  line  of 
railway  between  St.  Brieux  and  Humboldt,  mileage  22  to  5Jf-lJ^. 

'  File  No.  15720.2. 

Tuesday,  the  21st  day  of  December,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE_,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  pf  the  Board,  concurred  in 
hy  its  Assistant  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of  railway  between  St.  Brieux 
and  Humboldt,  in  the  province  of  Saskatchewan,  mileage  22  to  54-14;  provided  that 
the  rate  of  speed  of  trains  operated  over  the  said  line  shall  not  exceed  fifteen  mile^ 
an  hour. 

F.  B.  CARYELL, 

^'Chief  Commissioner, 


,  ORDER  No.  30486. 

In  the  matter  of  the  complaint  of  the  United  Farmers  of  Alberta,  Darwell  Local  Union 
No.  621,  against  the  proposed  withdrawal  of  the  station  agent  by  the  Canadian 
National  Railways  at  Darwell,- Alberta: 

File  No.  25418. 

Friday,  the  24th  day  of  December,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Asst.  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  complaint  and  the  report  and  recom- 
mendation of  an  Inspector  of  the  Board,  concurred  in  by  its  Chief  Operating  Officer, — 

The  Board  Orders:  That  the  complaint  be,  and  it  is  hereby,  dismissed;  and  that 
the  Canadian  National  Railways  be  required  to  appoint  a  caretaker  at  Darwell  station, 
in  the  province  of  Alberta,  whose  duties  will  be  to  see  that  the  station  waiting-room 
is  kept  clean  and,  when  necessary,  lighted  and  heated  for  the  accommodation  of 
passengers  on  the  arrival  and  departure  of  trains,  and  to  see  that  package  freight  and 
express  matter  are  properly  housed;  the  freight  shed  to  be  kept  locked,  and  a  notice 
posted  advising  the  residents  w^here  the  caretaker  can  be  found;  and  such  caretaker 
to  deliver  and  receive  shipments  between  the  hours  of  9  a.m.  and  5  p.m.,  daily,  except 
Sundays  and  holidays. 

F.  B.  CARVELL, 

Chief  Commissioner, 
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OKDER  No.  30487 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  as  lessee 
exercising  the  franchises  of  the  Manitoha  &  Northwestern  Railway  Company, 
hereinafter  called  the  "applicant  company''  under  section  276  of  the  Railway 
Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  that  portion  of  its 
Russell  Northerly  Branch  from  mileage  0-00  to  mileage  6-5. 

File  Xo.  2938'2.2 

Tuesday,  the  28th  day  of  Decemher,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  concurred  in 
by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  he,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  iwrtion  of  its  Bussell  Ivortherly  Branch  from 
mileage  0-00  to  mileage  G-5:  Provided  that  trains  operated  over  the  said  line  shali 
not  exceed  a  speed  of  fifteen  miles  an  hour. 

F.  B.  CAJIVELL, 

Chief  Commissioner. 


ORDER  Xo.  30494. 

In  the  matter  of  the  application  of  the  Freight  Adjusting  Bureau,  Vancouver,  British 
Columhia,  for  a  ruling  of  the  Board  that  shoddy  hlanhets  are  entitled  to  the  rate 
provided  for  specified  articles  of  dry  goods  in  item  250  of  the  Canadian  Freight 
Association's  Commodity  Tariff,  No.  1-A,  C.R.C.  No.  ll;  and  the  order  of  the 
Board  No.  29Jf35,  dated  March  2,  1920,  made  therein: 

File  Xo.  19367.95. 
Tuesday,  the  28th  day  of  December,  A.D.  1920. 
Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLkax,  Assistant  Chief  Commissioner.  / 
J.  G.  RuTtJERFORD,  C.M.G.,  Commissioner. 

Upon  its  being  represented  to  the  Board  that  claims  for  overcharges  on  ship-' 
ments  made  prior  to  July  31,  1918,  the  date  named  in  the  said  Order  iso.  29435, 
were  refused  by  the  carriers  on  the  ground  that  they  were  not  covered  by  the  said 
order,  and  the  chairman  of  the  Canadian  Freight  Association  having  advised  the 
Board,  by  letter  dated  December  18,  1920,  filed,  that  the  carriers  which  he  represents 
have  no  objections  to  offer  to  the  issuing  of  this  order, — 

1.  The  Board  Declares:  That  blankets  made  of  any  description  of  shoddy  shipped 
since  September  20,  1916,  inclusive,  to  and  including  July  31,  1918,  were  and  are 
entitled  by  the  language  of  the  tariff  to  the  rates  pertaining  to  item  No.  320  in  the 
Canadian  Freight  Association's  Westbound  Compiodity  Tariff  No.  1,  C.R.C.  No. 
-  E-3174  (C.P.R.) ;  and  since  July  31,  1918,  to  the  rates  pertaining  to  item  No.  250  in 
the  Canadian  Freight  Association's  AVestbound  Commodity  Tariff  No.  1-A,  C.R.C. 
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No.  14,  effective  August  1,  1918,  until  amended  by  Supplement  No.  14  tliereto, 
effective  February  20,  1920. 

2.  And  the  Board  Orders  that  the  said  Order  No.  29435,  dated  March  2,  1920,  be, 
and  it  is  hereby  rescinded. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  30496 

In  the  matter  of  the  application  of  the  Edmonton,  Dunvegan  and  British  Columhia 
Railway  Company  and  the  Central  Canada  Railway  Company  under  section 
SSI  of  the  Railway  Act,  1919,  for  approval  of  reduced  Standard  Mileage 
Freight  Tariffs  of  Maximum  Mileage  Tolls,  effective  January  1,  1921: 

File  No.  180O&.95 

/ 

Monday,  the  3rd  day  of  January,  A.B.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Whereas  the  said  standard  freight  mileage  tariffs  have  been  filed  on  the  reduced 
basis  prescribed  by  the  judgment  of  the  Board,  dated  September  6,  1920,  and  the 
General  Order  of  the  Board  No.  308,  dated  September  9,  1920,— 

The  Board  orders :  That  the  Edmonton,  Dunvegan  and  British  Columbia  Railway 
Company's  Standard  Mileage  Freight  Tariff,  C.R.C.  No.  130,  and  the  Central  Canada 
Railway  Company's  Standard  Mileage  Freight  Tariff,  C.R.C.  No  57,  be,  and  they 
are  hereby,  approved;  the  said  tariffs,  together  with  a  reference  to  this  Order,  to  be 
published  in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 
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.  :  <  

Application  of  the  Notre  Dame  Investment  Company^  Limited,  Winnipeg,  Man.,  for  an 
order  directing  the  Canadian  National  Railways  to  spot  cars  only  as  directed 
by  the  applicants  on  O.N.R.  spur  running  between  the  north  side  of  Market 
street  and  the  south  sid&  of  James  street,  in  the  city  of  ^Winnipeg,  Man.,  hy 
reason  of  certain  parties  receiving  heretofore  benefit  from^  said  spur  and  not 
paying  anything,  towards  the  cost  and  maintenancp''-pf--sai^<^f^ 

//  File  ":5ro.  2^' 

juBGMEXT^^    FEB  2  mx 

Hon.  F.  B.  Carvell^  Chief  Commissioner:  >^-'^''f,  <Vj  y 

This  case  was  heard  by  the  Board  at  a  sittings  in  mii^ip^yrii'ttter:2^%'^b^C^ 
last,  and  has  been  before  the  Board  on  a  former  oecasion.-*^;-.-:^  ^':l__--;P'r:r^- ' 

It  appears  that,  in  1903,  the  firm  of  Foley,  Lock  k  Larson,  who  owned  a  wholesale 
grocery  business  situate  on  Jemima  street,  in  the  city  of  Winnipeg,  wished  connection 
with  the  Canadian  Northern  Eailway  tracks  lying  to  the  east  thereof,  and,  in  order 
to  dp  so,  evidently  must  have  made  some  arrangemerU®'  with  the  city  of  Winnipeg  and 
also  purchased  a  triangular  piece  of  land  between  Bertha  street  and  the  railway,  upon 
which  the  tracks  were  constructed  to  make  the  connection  between  Jemima  street  and 
the  railway  proper. 

At  that  time  a  number  of  industries  were  located  upon  the  same  street,  and  it 
seems  that  an  agreement  was  entered  into  between  Foley,  Lock  &  Larson  and  these 
industries  by  which  they  were  to  pay  a  certain  share  of  the  cost  of  construction,  and 
I  believe  some  of  them  did  pay  it,  although  the  record  does  not  seem  to  be  very  clear 
upon  that  point.  A  computation  showed  that,  up  to  1912,  the  cost,  with  interest 
at  6  per  cent,  amounted  to  about  $16,000.  Mr.  Andrews,  who  appeared  for  Foley 
Bros.,  gave  the  board  a  very  interesting  history  of  what  took  place  at  the  time  the 
spur  was  constructed,  and  stated,  "  The  Foleys  were  the  ones  who  were  extremely 
anxious  to  get  it  in  for  the  new  warehouse  they  were  putting  up,  and  offered  to  put 
up  all  the  money  necessary  to  build  the  spur  and  acquire  the  land,  and  the  others 
agreed  that  they  would  pay  Foley  Brothers  their  shares.  Unfortunately  through  a 
fire  which  occurred  on  Main  street  that  agreement  was  lost."  He  stated  that,  almost 
immediately  thereafter  three  or  four  of  the  owners  paid  their  shares,  and  Foley  Bros, 
paid  all  the  taxes  on  the  triangular  piece  of  land  as  well  as  the  annual  maintenance 
charge  year  after  year.  One  or  two  others  contributed  their  shares  as  they  were 
asked  for  them,  and,  after  that,  so  far  as  the  record  shows,  nothing  further  took  place. 

It  seems  that  the  Foleys  allowed  the  matter  to  stand  for  ten  or  twelve  years  without 
collecting  anything  from  the  users  who  had  not  contributed,  and  finally  assigned  their 
rights  to  the  present  applicants,  the  Notre  Dame  Investment  Company,  Limited,  who 
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now  allege  that  many  of  the  firms  now  using  the  spur  refuse  to  contribute  not  only 
their  share  of  its  capital  cost  but  any  proportion  of  the  maintenance  as  well,  and 
they  now  ask  this  board  to  direct  the  Canadian  Northern  Eailway  Company  to  spot 
cars  only  as  directed  by  them. 

Some  of  the  users,  and  especially  the  United  Grain  Growers,  Limited,  who  were 
represented  by  Mr.  Jamieson,  their  counsel,  took  a  very  high  business  stand  and 
claimed  they  were  perfectly  willing  to  pay  their  proportion  and  thought  others 
should  do  likewise ;  but,  unfortunately,  all  parties  were  not  as  fair,  otherwise  I  suppose 
the  matter  would  not  have  come  before  the  Board.  Mr.  Andrews,  who  was  solicitor 
for  the  Foleys  at  the  time  the  track  was  |built,  stated  what  was  probably  the  case, 
viz.,  that  the  Foley  Bros.,  constructed  the  spur,  were  negligent  about  collecting  from 
the  other  users,  and  simply  allowed  the  matter  to  drift. 

Mr.  Temple  stated  that  the  spur  was  not  built  under  any  section  of  the  Railway 
Act,  but,  to  use  his  own  words,  "  they  just  joined  up."  He  rather  seemed  of  the 
opinion  that,  where  a  spur  such  as  this  was  constructed  without  an  order  of  the  Board 
but  upon  private  agreement  between  the  railway  company  and  the  industry,  it  is  a 
private  spur. 

At  the  close  of  the  case,  he  filed  a  copy  of  an  agreement,  dated  the  1st  day  of 
October,  1903,  the  legal  effect  of  which,  is  very  different  from  that  stated  by  Mr. 
Andrews,  and  which,  in  effect,  makes  it  a  part  of  the  Canadian  Northern  Railway 
System,  leased  to  Foley,  Lock  &  Larson  at  an  annual  rental  of  $50.72,  the  important 
part  of  which  is  as  follows: — 

"  This  Agreement,  made  in  duplicate  this  first  day  of  October,  1903. 

BETWEEN 

The  Canadian  Northern  Railway  Company,  hereinafter  called  the  "  Railway 
Company,"  of  the  First  Part, 

and 

Foley,  Lock  &  Larson  of  the  Second  Part. 

Whereas,  the  party  of  the  second  part  is  interested  in  a  wholesale  grocery 
business  situate  at  the  city  of  Winnipeg,  in  Manitoba,  and  near  the  railway  of 
the  railway  company,  and  desires  to  have  the  use  of  a  railway  siding  which 
connects  the  said  premises  with  the  said  railway  on  the  terms  hereinafter 
mentioned,  which  the  railway  company  has  agreed  to; 

Now,  therefore,  it  is  hereby  mutually  agreed  between  the  said  parties  as 
follows : — 

1.  The  railway  company  covenants  and  agrees  that  the  party  of  the  second 
part  may,  as  tenant  thereof  to  the  railway  company,  use  the  siding  connecting 
with  the  said  railway,  as  shown  on  the  plan  hereto  annexed,  upon  the  terms 
and  conditions  hereinafter  specified. 

The  party  of  the  second  part  covenants  and  agrees  as  follows : — 

2.  That  the  party  of  the  second  part  will,  during  the  period  for  which  this 
agreement  remains  in  force,  pay  compensation  to  the  railway  company  for  the 
use  of  said  siding  for  the  service  of  such  of  the  railway  company's  employees 
as  may  from  time  to  time  be  engaged  in  moving  any  engine  or  car  or  in  any 
other  kind  of  work  on  the  said  siding  in  connection  with  the  property  or  the 
business  of  the  party  of  the  second  part,  at  the  rate  of  fifty  seven-two- 
one-hundredths  ($50"7ioo)  dollars  per  annum,  payable  in  advance  on  the  first  day 

of  the  month  of  '  .  in  each  year,  the  said  compensation  being 

hereinafter  called  'rental'  " 

This  being  the  case,  I  fail  to  see  how  the  Board  would  be  justified  in  ordering/ 
the  railway  company  to  spot  cars  only  to  such  persons  as  the  present  applicants  might 
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designate,  because  it  would  be  discrimination  witliout  any  question  whatever.  Xeither 
do  I  see  how  the  Board  could  in  any  way  assist  the  applicants  in  collecting  from  the 
different  users  of  the  spur  the  amounts,  which,  in  my  judgment,  they  should  'be 
compelled  to  pay. 

At  the  hearing,  I  was  very  much  inclined  to  the  belief  that  relief  could  be  given 
under  the  provisions  of  section  186,  a  new  section  inserted  in  the  Railway  Act  at  the 
revision  in  1919,  but,  on  a  closer  examination,  I  am  convinced  that  this  section  only 
gives  the  Board  power  to  permit  the  owner  of  another  industry  to  use  an  existing 
spur  providing  the  spur  was  constructed  under  section  185,  usually  referred  to  as  the 
"  forced  construction  clause,"  and,  as  this  particular  spur  was  not  constructed  under 
the  provisions  of  that  section,  I  do  not  see  how  any  relief  could  be  granted  :there- 
under. 

Therefore,  very  reluctantly,  I  am  compelled  to  hold  that  this  Board  has  no  juris- 
diction to  assist  the  applicants  in  recovering  the  moneys  which  seem  legally  due  them, 
and  I  think  their  only  recouse  would  be  to  the  courts.  The  application,  therefore, 
will  be  dismissed. 

Ottawa,  Out.,  December  28,  1920.  ' 
The  Deputy  Chief  Commissioner  concurred. 


Complaint  of  the  Canadian  Fisheries  Association  re  the  charges  hy  Canadian  Exf>ress 
Company  on  net  vjeight  of  fish  (carloads)  excluding  allowance  of  2\  per  cen^^ 
for  slime  and  ice  adhering  to  the  fish  when  weighed,  which  is  hy  custom  allowed 
to  the  fishermen. 

File  No.  30633. 

JUDGMENT 
Hon.  F.  B.  Carvell,  Chief  CoiiMissioxER : 

At  the  sittings  in  Prince  Rupert  on  October  6  last,  complaint  was  made  by  the 
Canadian  Fisheries  Association  against  a  recent  order  of  the  Canadian  Express 
Company  by  which  they  refuse  to  carry  102J  pounds  of  fresh  fish  packed  in  ice  as 
100  pounds,  claiming  that  this  practice  was  carried  on  at  Vancouver  and  Seattle, 
being  the  other  points  along  the  Pacific  coast  in  competition  w^ith  Prince  Rupert. 
The  whole  case  is  found  in  the  application  of  Mr.  Williams,  the  counsel  for  the 
complainants,  which  is  as  follows : — 

"  One  matter  is  that  on  the  Pacific  coast  from  Tacoma  north,  the  deep  sea 
fishermen  bringing  in  halibut  are  allowed  a  deduction  of  2^  per  cent  to  cover 
slime  and  ice,  which  it  is  not  advisable  to  wipe  off  the  fish  because  the  fish  keep 
better  if  it  is  not  removed.  The  custom  obtains  also  of  shipping  those  fish  out 
upon  the  same  basis.  That  is  the  fish  plus  the  slime  and  ice  weighs  2h  per 
cent  more  than  the  invoice.  That  obtains  I  understand  all  up  the  coast,  the 
idea  being  that  the  slime  and  ice  is  not  fish. 

"  Recently  the  Canadian  Express  Company  ruled  that  they  had  to  be  paid 
for  the  slime  and  ice.  That  is  that  the  fish  had  to  be  billed  and  the  express  paid 
upon  the  invoice  weight  plus  the  2^  per  cent." 

Attempts  were  made  to  substantiate  the  contention  that  this  practice  prevailed 
up  and  down  the  coast,  particularly  at  Vancouver  and  Seattle,  and  it  was  held  that 
Prince  Rupert  was  being  unjustly  discriminated  against  in  not  allowing  this  custom 
to  continue. 


The  Canadian  Express  Company  repudiated  any  knowledge  of  such  a  custom. 
Mr.  W.  J.  Cash,  manager  of  the  Booth  Fisheries,  was  called  upon  as  a  witness  and 
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stated  (including  some  questions  asked  by  myself  in  order  to  bring  out  the  contention 
more  clearly)  as  follows: — 

"  In  Seattle  the  express  company  accepts  shipments  at  invoice  weight. 
The  tariff  allows  no  reduction  on  that  invoice  weight.  ^^Tevertheless,  this  which 
we  claim  not  to  be  fish  is  not  charged  for  in  Seattle.  They  make  no  allowance  in 
their  tariff;  just  the  same  as  the  tariff  here;  the  tariff  calls  for  net  weight.  We 
claim  net  weight  and  this  is  in  addition  to  what  we  claim  is  net  or  invoice 
weight. 

The  Chief  Commissioner:  Why  should  the  express  companies  be  compelled 
to  carry  102i  pounds  of  w^eight  and  get  paid  for  100  pounds? 

Mr.  Cash  :  The  fish  is  weighed  up  on  that  basis.  There  is  an  accumulation, 
owing  to  the  fish  being  packed  in  the  holds  of  vessels  in  crushed  ice.  Another 
thing  is  there  is  slime  on  the  outside  of  the  fish  that  keeps  it. 

The  Chief  Commissioner:  Admitting  all  that,  why  should  the  express 
company  be  compelled  to  carry  that  21-  per  cent  for  nothing? 

Mr.  Cash  :  Their  charges  are  on  the  net  weight  of  the  fish  and  they  carry  the 
boxes  and  ice  for  nothing." 

Mr.  Williams  also  produced  a  statutory  declaration  by  a  Mr.  George  H.  St.  Denis, 
the  Vancouver  manager  of  the  Canadian  Fish  and  Cold  Storage  Company,  Limited, 
declared  to  before  James  M.  Coup,  a  commissioner,  etc.,  at  Vancouver,  on  the  27th 
day  of  September  last,  alleging  that  for  seven  years  he  had  been  local  manager  of  the 
Canadian  Fish  and  Cold  Storage  Company  in  Vancouver  and,  previous  to  that  time, 
had  been  in  the  employ  for  several  years  of  the  New  England  Fish  Company  and 
the  Canadian  Fish  Company  of  Vancouver,  andi,  during  his  said  employment,  in 
shipping  fresh  halibut  in  carload  quantities  to  eastern  points,  he  had  loaded  2i  per 
cent  more  fish  into  each  box  than  was  declared  on  the  shipping  documents  handed 
to  the  express  companies,  and  also  claimed  that,  to  his  knowledge,  it  had  been  the 
practice  for  many  years  of  other  companies  shipping  from  the  same  point. 

The  Dominion  Express  Company  was  represented  at  the  hearing  by  Mr.  Burr, 
its  traffic  manager,  and  by  Mr.  MacDonell,  its  general  manager,  and  they  stated 
positively  that,  if  any  allowance  had  been  put  on  by  the  shippers  using  the  Dominion 
Express  Company,  it  had  not  been  done  with  the  knowledge"  of  the  company,  and 
they  stated  they  were  then  investigating  the  matter  at  Vancouver. 

The  jiarties  were  to  furnish  additional  evidence  as  to  the  facts,  and,  in  the  month 
of  October  last,  we  received  a  copy  of  a  letter  from  Mr.  E.  M.  Whittle,  general 
Manager  of  the  American  Railway  Express  Company  at  Seattle,  addressed  ta  its  vice- 
president,  as  follows: — 

"Seattle,  Wash.,  October  13,  1920. 

Mr.  A.  Christeson, 
Vice-President. 

"  Dear  Sir, — Referring  to  your  letter  of  September  21  and  dunner  of 
October  4  relative  to  certain  allowance  from  actual  weights  alleged  to  have  been 
made  in  connection  with  fish  shipments  forwarded  from  North  Pacific  points. 

"  In  order  to  get  at  the  exact  facts  I  arranged  with  General  Agent  Har- 
grave  to  place  a  man  at  one  or  two  of  the  fish-houses  at  the  time  a  carload  was 
being  packed  and  prepared  for  shipment.  We  selected  the  San  Juan  Fishing 
and  Packing  Company  and  Booth  Fisheries  as  they  are  the  principal  shippers 
from  this  district.  At  the  former  place  we  checked  a  complete  carload  forwarded 
in  Northern  Pacific  refrigerator  99015  to  Kansas  City.  This  concern  weighs 
the  fish  in  a  hopper  scale  and  the  product  is  placed  direct  in  the  boxes  after 
weighing.  The  weigher  keeps  a  record  of  the  amount  of  fish  placed  in  each 
box  and  weights  are  then  marked  on  the  box.  Our  men  took  the  exact  weight 
as  shown  on  the  scales,  while  the  weigher  for  the  San  Juan  Fishing  and 
Packing  Company  used  even  pounds,  sometimes  allowing  almost  a  pound  on  a 
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box,  but  as  a  rule  the  allowance  would  not  be  more  than  half  a  pound,  it  being 
the  intention  to  give  down  weight  on  the  scales  on  all  shipments  forwarded. 
On  this  carload  the  actual  weight  as  taken  from  the  scales  by  our  man  was 
20,735  pounds.  The  billing  weight  furnished  us  by  the  shipper  was  20,630,  a 
difference  of  105  pounds.  This  would  be  approximately  one  pound  to  the  box. 
each  box  containing  approximately  two  hundred  pounds  of  fish. 

"  A  complete  car  was  not  checked  at  the  Booth  Fisheries,  as  it  was  found 
early  in  the  operation  that  their  methods  were  exactly  the  same  as  those  of  the 
San  Juan  Fishing  and  Packing  Company,  that  is,  they  gave  us  for  billing  , 
purposes  the  weight  furnished  by  the  scale  man  which  ran  a  little  under  the 
actual  weight,  as  he  gave  the  consignee  the  benefit  of  anything  under  an  even 
pound  on  each  box. 

"  A  check  of  the  Ripley  Fish  Company  on  L.C.L.  shipments  indicated  that 
they  arrived  at  the  weight  as  closely  as  possible  and  gave  us  for  billing  purposes 
the  actual  weight  as  shown  on  the  scales,  with  no  deduction  whatever. 

"  Any  variations  from  actual  weight  on  shipments  of  fish  forwarded  from 
Seattle  is  at  the  scales  and  not  through  any  percentage  deductions  after  the 
boxes  have  been  packed. 

"  It  is  very  clear,  therefore,  that  the  charge  as  made  is  not  in  accordance 
with  the  facts,  and  while  there  may  be  a  variation  of  approximately  100  pounds 
on  a  carload  of  fish,  it  is  not  arrived  at  by  any  method  of  deduction,  simply 
due  to  shippers  showing  the  weight  in  round  numbers  dropping  any  fractions 
of  a  pound.  2i  per  cent  of  the  actual  weight  of  the  San  Juan  car,  or  20,735 
pounds,  would  be  418  pounds,  whereas  the  billing  weight  as  given  to  us  was 
20,630. 

"  Fish  shippers  here  verify  the  statement  that  there  is  excess  weight  on 
both  halibut  and  salmon  on  account  of  the  accumulation  of  what  is  known  ag 
"  gurry,''  consisting  of  slime  and  ice,  but  that  no  effort  has  ever  been  made  to 
make  any  percentage  reduction  in  the  net  weight  to  take  up  the  item.  The 
San  Juan  Fishing  and  Packing  Company  showed  us  the  returns  on  several 
cars,  each  indicating  that  they  were  paid  on  the  basis  of  the  net  weight  at  the 
time  of  delivery,  which  in  each  case  was  considerably  less  than  the  billing 
weight,  in  one  instance  as  much  as  500  pounds. 

"I  cannot  see  that  there  is  any  violation  of  tariff  provisions  and  believe 
it  would  be  unreasonable  for  us  to  expect  shippers  to  weigh  out  these  two 
hundred  pound  boxes  of  fish  to  the  ounce. 

"  Yours  truly, 

"  E.  M.  WHITTLE, 

General  Manager/' 

I,  therefore,  take  it  that  a  custom  has  been  in  existence  along  the  Pacific  coast 
of  shipping  slightly  more  in  weight  than  has  been  paid  for,  but  the  practice  has  not 
been  uniform,  and  I  am  therefore  compelled  to  decide  this  matter  purely  upon  the 
legal  question  involved  as  to  the  meaning  of  the  words    net  weight." 

The  fresh  fish  tariffs  of  the  Dominion,  Canadian,  and  Canadian  National  Express 
Companies  show  that  the  carload  rates  apply  on  the  net  weights,  subject  to  a  carload 
minimum  of  20,000  pounds.  The  tariff  published  by  the  American  ^Railway  Express 
Company  applying  from  Prince  Rupert  and  Vancouver,  in  connection  with  the 
Dominion,  Canadian,  and  Canadian  National  Express  Companies,  to  United  States 
destinations  also  provides  for  net  weights. 

While  the  complainants  may  contend  that  the  words  "  net  weight "  of  the  tariffs 
literally  support  their  contention,  what  the  tariff  framers  in  all  likelihood  meant  was 
the  net  weight  as  distinguished  from  the  gross  weight;  in  other  words,  the  gross 
weight  minus  the  weight  of  the  box  and  the  ice  added  at  Prince  Rupert,  etc.,  as 
preservative. 
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As  pertinent  to  this  case,  I  quote  from  the  judgment  of  the  ex-Chief  Commissioner, 
Sir  Henry  Drayton,  in  a  complaint  of  the  W.  J.  Guest  Fish  Company,  of  Winnipeg, 
regarding  the  express  rate  on  fresh  fish,  in  carloads,  from  Vancouver  to  Winnipeg, 
issued  November,  1914  (file  No.  4214.436),  as  follows,— 

"  The  fish  has  to  be  carried  in  containers  and  on  ice,  and  it  has  been 
calculated  that  the  additional  weight  represented  by  the  containers  and  the  ice 
brings  the  weight  of  20,000  pounds  at  which  the  rate  is  charged,  to  32,000 
pounds ;  so  that,  as  a  matter  of  fact,  the  company  has  to  carry  38  per  cent  more 
weight  than  it  is  paid  for.  These  calculations  are  probably  more  approxima- 
tions than  acttial,  but  there  is  no  doubt  that  the  handling  of  fish  does  entail  the 
carriage  of  a  considerable  extra  weight." 

I,  therefore,  must  conclude  that  the  words  "  net  weight "  mean  the  weight  of  the 
fish,  and,  if  there  should  be  a  certain  amount  of  slime  attached  to  it,  it  is  a  part  of 
the  fish,  just  the  same  as  would  be  the  fins  or  bones,  and,  therefore,  I  think  the 
express  company  is  justified  in  refusing  to  accept  the  billing  as  tendered. 

In  so  far  as  the  Dominion  Express  Company  is  concerned,  while,  as  before  stated,, 
it  had  no  knowledge  of  the  custom,  they  have  now  instructed  their  superintendent 
at  Vancouver  that  no  such  privilege  shall  be  allowed  in  future,  and,  therefore,  there 
will  be  no  discrimination  between  Prince  Rupert  and  Vancouver.  From  the  practice 
carried  on  by  the  American  Express  Company  at  Seattle,  I  can  see  nothing  which 
would  justify  a  continuation  of  the  practice  in  order  to  meet  conditions  at  that  point. 
The  application  will,  therefore,  be  refused. 

Ottawa,  Ont.,  January  3,  1921. 

The  Deputy  Chief  Commissioner  concurred. 


Application  of  the  Hamilton  Radial  Electric  Railway  Company,  under  sections  178 
and  193  of  the  Railway  Act,  for  an  order  authorizing  a  temporary  deviation  of, 
its  main  line,  in  the  township  of  Saltfieet,  county  of  Wentiu\orth,  and  province 
of  Ontario,  at  Burlington  Beach. 

File  No.  30234 

JUDOMENT 

Hon.  F.  B.  Carvell^  Chief  Commissioner: 

In  the  month  of  May  last,  the  Hamilton  Radial  Electric  Railway  Company,  by 
Mr.  E.  P.  Coleman,  its  general  manager,  applied  to  this  Board  for  an  order  under 
sections  178  and  193  of  the  Railway  Act  for  authority  to  temporarily  divert  its  main 
line  of  railway  at  Burlington  Beach,  in  the  township  of  Saltfieet,  the  reason  being  that 
the  bridge  over  the  Burlington  canal,  which  is  the  property  of  the  Government  of 
Canada,  had  to  be  rebuilt  and  during  the  course  of  construction  the  railway  of  the 
applicant  company  would  necessarily  be  severed  at  that  point,  and  the  applicants 
wished  an  order  giving  them  the  right  to  use  the  Grand  Trunk  tracks  which  lie  immedi- 
ately alongside,  for  something  lees  than  a  mile  in  distance,  during  the  time  required 
for  the  construction  of  the  bridge. 

Considerable  negotiation  took  place,  and  draft  agreements  were  prepared  by  the 
parties. 

The  case  was  heard  by  the  Board  at  Toronto  on  September  3  last,  when  about  the 
only  difficulty  seemed  to  be  the  terms  upon  which  the  applicant  company  should  have 
the  right  to  uee  the  Grand  Trunk  tracks. 

No  agreement  having  been  reached,  on  the  16th  of  December  last,  this  Board 
received  from  the  council  of  the  town  of  Burlington  a  resolution  asking  in  substance 
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that  the  diversion  be  granted  forthwith,  as  the  service  of  the  applicant  company  is 
now  carried  on  by  running  cars  to  the  bridge  in  question  and  transferring  about  150 
yards  to  the  opposite  side.  , 

An  examination  of  the  file  showed  that,  on  the  4th  day  of  October  laet,  the 
applicant  company  formally  withdrew  its  application,  which  was  consented  to  by  the 
Board,  and,  of  course,  agreed  to  by  the  Grand  Trunk  Railway  Company.  We,  there- 
fore, immediately  called  upon  both  the  applicant  company  and  the  Grand  Trunk 
Railway  Company  to  appear  before  the  Board  on  the  2l6t  of  December  last  to  show 
cause  why  the  application  should  not  be  renewed  and  the  service  given  to  the  public 
as  requested. 

At  the  date  set  both  parties  appeared,  the  applicant  company  being  represented 
by  Mr.  Ebbs  and  Mr.  Waller  and  the  Grand  Trunk  Railway  Company  by  Mr.  Pratt 
and  Mr.  Bowker,  and,  according  to  the  evidence,  it  would  require  about  $5,000  to 
make  the  connections  between  the  two  railways  and  electrify  that  portion  of  the 
Grand  Trunk  Railway  which  would  be  used  for  diversion  purposes.  It  was  also 
alleged,  and  I  am  satisfied  correctly  alleged,  that,  after  paying  to  the  Grand  Trunk  a 
reasonable  amount  per  car,  maintaining  the  necessary  switchmen,  etc.,  the  actual 
cost  to  the  applicant  company  would  be  $2,000  per  month,  thus  making  the  increased 
expenditure  to  the  applicant  company  for  one  year  $29,000,  and  it  was  admitted  that 
the  new  bridge  would  not  be  completed  for  at  least  a  year. 

Mr.  Ebbs  stated  that  the  applicant  company  would  have  for  the  present  year  an 
operating  deficit  of  $38,000,  his  evidence  on  this  point  being  as  follows : — 

"  Mr.  Ebbs  :  I  suppose  the  Board  would  consider  the  financial  position  of 
the  company.  I  can  say  now  that  our  credit  is  not  such  that  we  can  get  any 
money  from  the  bank  at  the  present  time.  We  have  sold  some  bonds,  but  not 
of  the  Hamilton  Radial.  The  parent  company  has  loaned  just  enough  money 
to  keep  going.  Our  deficit  this  year  will  be  $38,000,  and  if  $24,000  is  added  to 
it,  I  don't  know  what  will  happen. 

"The  Assistant  Chief  Commissioner:  Is  that  an  operating  deficit? 

"Mr.  Ebbs:  Yes,  that  is  an  operating  deficit,  that  is,  we  are  that  much 
worse  off  than  nothing;  that  is  not  net  eiarnings,  that  is  a  deficit." 

If  the  applicant  company  were  forced  to  carry  through  the  diversion  project,  the 
actual  deficit  would  amount  to  $67,000,  an  amount  greater,  in  my  opinion,  than  the 
company  could  bear,  or  should  be  called  upon  to  borrow,  even  were  it  able  to  do  so. 

If  the  only  difficulty  in  the  way  of  giving  the  public  the  accommodation  which 
is  being  temporarily  interrupted  were  a  difference  of  opinion  between  the  two 
companies  as  to  the  terms  upon  which  the  applicant  company  should  utilize  the 
tracks  of  the  Grand  Trunk  for  a  short  time,  this  Board  would  have  no  hesitation  in 
compelling  the  Grand  Trunk  to  accept  reasonable  terms  as  we  have  the  power  to  do 
under  section  193  of  the  Railway  Act,  but  the  financial  position  of  the  applicant 
company  is  such  that  a  consideration  of  this  phase  of  the  question  becomes  unneces- 
sary, I,  therefore,  find  that  an  order  compelling  the  applicant  company  to  divert  its 
tracks  would  be  unjust  and,  therefore,  none  will  be  made. 

'Ottawa,  January  8,  1921. 

The  Assistant  Chief  Commissioner  and  Commissioners  Boyce  and  Rutherford 
concurred. 
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Application  of  the  Canadian  National  Railways,  under  sections  181,  182,  16J^  and  197 
of  the  Railway  Act,  1919,  for  authority  to  construct,  maintain  and  operate  a 
spur  line  of  railway  for  the  Newcastle  Junior  Mining  Company,  Limited,  at 
Drumheller,  Alberta,  across  a  portion  of  the  Southeast  Quarter  of  Section  10, 
Township  29,  Range  20,  West  of  the  Jfth  Meridian;  and  further  for  a  ruling  of 
the  Board  under  Sections  16Jf  and  197  of  the  Railway  Act,  1919,  as  to  the 
amount  of  compensation  to  he  paid  to  the  Hy  Grade  Coal  Company,  Limited, 
lessees  of  the  mining  rights  under  the  area  occupied  hy  the  said  spur  line  of 
railway,  on  account  of  its  construction  and  operation. 

Tile  19579. 

Heard  at  Drumheller,  Alberta,  June  17,  1920, 

JUBGMENT 

'Commissioner  Eutherford  : 

This  case  arises  from  the  application  of  the  Canadian  National  Eailways  under 
sections  181  and  182  of  the  Railway  Act,  1919,  for  authority  to  construct,  maintain 
and  operate  a  spur  line  of  railM^ay  for  the  Newcastle  Junior  Mining  Company, 
Limited,  across  a  portion  of  the  southeast  quarter  of  section  10,  township  29,  range  20, 
west  of  the  4th  meridian,  the  mining  rights  under  which  area  are  held  by  the  Hy 
Grade  Coal  Company,  Limited,  of  Drumheller,  Alberta,  under  a  sublease  from  the 
Drumheller  Land  Company,  which  in  turn,  holds  the  land  under  lease  from  the 
Crown. 

At  the  opening  of  the  hearing  at  Drumheller,  on  June  17,  1920,  an  agreement  was 
reached  between  the  parties,  whereby  the  application  of  the  Canadian  National  Rail- 
ways was  so  amended  as  to  come  within  the  provisions  of  sections  164  and  197  of  the 
Railway  Act,  1919. 

All  parties  consented  to  the  construction  of  the  spur  line  of  railway,  and  Order 
of  the  Board  No.  29809,  authorizing  the  same,  accordingly  issued  on  June  29,  1920, 
this  order  expressly  stipulating  that  the  authority  was  conferred,  "  Subject  to  deter- 
mination by  the  Board  of  the  matters  alleged  to  fall  within  the  scope  of  section  197 
of  the  Railway  Act,  1919,"  which  reads  as  follows: — 

"  The  company  shall,  from  time  to  time,  pay  to  the  owner,  lessee  or  occupier 
of  any  such  mines,  such  compensation  as  the  Board  shall  fix  and  order  to  be 
paid;  for  or  by  reason  of  any  severance  by  the  railway  of  the  land  lying  over 
such  mines;  or  because  of  the  working  of  such  mines  being  prevented,  stopped 
or  interrupted,  or  of  the  same  having  to  be  worked  in  such  manner  and  under 
such  restrictions  as  not  to  injure  or  be  detrimental  to  the  railway,  and  also  for 
any  minerals  not  purchased  by  the  company  which  cannot  be  obtained  by  reason 
of  the  construction  and  operation  of  the  railway." 

The  spur  track  in  this  case,  authority  for  the  construction  of  which  was  granted 
by  the  Board's  Order  No.  29809,  leaves  the  Canadian  National  Railways  right  of  way 
at  a  point  in  legal  subdivision  1,  in  the  southeast  quarter  of  section  10,  township  29, 
range  20,  west  of  the  4th  meridian,  about  350  feet  west  of  the  road  allowance  between 
sections  10  and  11,  and  running  for  approximately  1,190  feet  in  a  southerly  direction, 
crosses  the  South  boundary  of  section  10  at  a  point  about  200  feet  west  of  the  said 
road  allowance. 

At  the  hearing  on  June  17,  1920,  there  was  also  before  the  Board,  the  application 
of  the  Elgin  Coal  Company,  Limited,  of  Drumheller,  Alberta,  for  an  order  directing 
the  Canadian  National  Railways  to  construct  a  spur  line  of  railway  to  lead  from  the 
proposed  Newcastle  Jr.  Mining  Company's  spur  to  the  Elgin  Coal  Company^s  property 
in  the  northeast  quarter  of  section  3,  township  29,  range  20,  west  4.  This  spur  as 
projected  left  the  Newcastle  Company's  spur  some  350  feet  north  of  the  south  boundary 
of  section  10  and  running  southeast,  largely  reduced  the  area  between  the  Newcastle 


Company's  spur  and  the  road  allowance  between  sections  10  and  11.  The  condition 
created  by  the  filing  of  this  application  naturally  affected  the  nature  of  the  evidence 
adduced  and  the  arguments  submitted  in  both  cases,  and  the  Assistant  Chief  Com- 
missioner ruled,  after  an  agreement  to  that  effect  between  all  the  parties  represented, 
that  where  evidence  given  in  either  case,  had  a  bearing  on  the  other,  it  should  so 
apply. 

The  application  on  behalf  of  the  Elgin  Coal  Company  having  since  been  with- 
drawn, the  situation  has  undergone  a  considerable  change  especially  in  regard  to  the 
practicability  of  mining  the  coal  in  the  area  above  referred  to,  namely  that  lying 
between  the  proiwsed  spur  of  the  ISFewcastle  Junior  Mining  Company  and  the  road 
allowance  between  sections  10  and  11. 

In  both  cases,  evidence  was  adduced  by  the  applicants,  questioning  the  validity 
of  the  lease  under  which  the  Hy  Grade  Coal  Company  holds  its  land,  inasmuch  as  the 
original  lease  from  the  Crown  is  held  by  the  Drumheller  Land  Company,  the  coal 
mining  rights  being  sublet  to  the  Hy  Grade  Coal  Company.  As  the  legal  status  of 
the  Hy  Grade  Coal  Company  in  the  matter  of  land  tenure,  does  not  enter  directly 
into  the  question  submitted  to  the  Board,  being  properly  a  matter  to  be  decided  in  the 
courts,  it  is  not  dealt  with  in  this  judgment. 

The  question  is  that  of  the  amount  which  should  be  paid  to  the  Hy  Grade  Coal 
Company,  as  compensation  for  damage  to  its  interests,  arising  out  of  the  construc- 
tion and  operation  of  the  railway  spur  for  the  Newcastle  Jr.  Mining  Company. 

In  considering  this  question  of  compensation,  there  are  four  important  points  to 
be  dealt  with,  namely: — 

1.  The  areas  affected — 

(a)  The  actual  area  required  for  the  constructioTi  of  the  spur  for  the  Newcastle 

Jr.  Mining  Company. 
(h)  The  area  lying  between  the  Newcastle  Jr.  Mining  Company's  spur  and  the 

road  allowa-nce  between  sections  10  and  11,  township  29,  range  20,  west  4, 

and  the  quantity  of  coal  which  but  for  the  construction  of  this  spur  could  be  removed 
from  these  areas  by  ordinary  mining  methods  and  with  the  usual  operating  costs. 

2.  The  extra  expenditure  involved  in  removing  the  coal  from  areas  (a)  and  (h), 
as  also  from  the  area  lying  to  the  west  of  the  spur,  as  a  result  of  the  construction  of 
the  said  spur. 

3.  The  quality  and  probable  value  from  a  marketable  standpoint  of  the  coal  in 
areas  (a)  and  (h)  as  also  in  the  area  lying  to  the  west  of  the  spur,  in  regard  to  which 
severance  is  claimed. 

4.  The  general  comparative  values  of  coal  lands  of  like  character  and  similarly 
situated  as  to  development  and  operation. 

Generally  these  points  are  dealt  with  in  the  order  as  given,  but  it  will  be  seen 
as  the  case  develops,  that  it  has  been  necessary,  in  order  to  arrive  at  a  decision,  to 
consider  them  as  more  or  less  closely  related  factors. 

1.  The  areas  affected — 

(a)  The  actual  area  required  for  the  construction  of  the  spur  for  the  Newcastle 

Jr.  Mining  Company; 
(h)  The  area  lying  between  the  Newcastle  Jr.  Mining  Company's  spur  and  the 

road  allowance  between  sections  10  and  11  township  29,  range  20,  west  4, 

and  the  quantity  of  coal  which,  but  for  the  construction  of  this  spur  could  be  removed 
from  these  areas  by  ordinary  mining  methods  and  with  the  usual  operating  costs. 

Area  (a),  being  the  parcel  of  land  actually  required  for  the  construction  of  the 
railway  spur  for  the  Newcastle  Jr.  Mining  Company  across  part  of  the  southeast  i 
of  section  10,  township  29,  range  20,  west  4,  is  a  strip  of  land  66  feet  wide  extending 
from  the  Canadian  National  Railways  right  of  way  in  a  southerly  direction  for  a 
distance  of  approximately  1,190  feet  to  the  line  between  section  10  and  section  3, 
township  29,  range  20,  west  4,  and  comprises  an  area  of  1-53  acres. 
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Area  (h)  is  the  parcel  of  land  lying  between  the  Newcastle  Jr.  Mining  Company's 
spur  and  the  road  allowance  between  sections  10  and  11,  township  29,  range  20,  west  4 
and  is  bounded  on  the  south  by  the  line  between  the  southeast  i  of  section  10  and 
the  northeast  ^  of  section  3,  township  29,  range  20,  west  4.  This  area  comprises 
2-17  acres. 

The  total  area  affected  is  therefore  as  follows : — 


The  tonnage  of  coal  involved  in  area  (a),  namely  that  under  the  right  of  way  of 
the  Newcastle  Jr.  Company's  spur  (comprising  1-53  acres),  was  estimated  by  Mr. 
Savary,  counsel  for  the  Hy  Grade  Coal  Company, 'supported  by  the  evidence  of  its 
engineers,  at  13,568  tons,  of  which  he  stated  the  Hy  Grade  Coal  Company  could, 
under  ordinary  circumstances  were  the  spur  not  constructed  recover  85  per  cent,  or 
11,532  tons,  provided  the  pillars  could  be  withdrawn  at  the  close  of  the  operations. 

Statements  submitted  in  evidence  by  the  Accountant  for  the  Hy  Grade  Company, 
show  an  estimated  profit  per  ton  of  89-25  cents,  but  Mr.  Savary  stated  that  for 
purposes  of  calculation  the  company  claimed  a  profit  of  89  cents  per  ton.  At  this 
rate  of  profit  the  11,532  tons  estimated  as  recoverable  from  area  (a)  would  have  a 
value  of  $10,263.48. 

Counsel  for  the  Hy  Grade  Coal  Company  further  submitted  that  if  the  pillars 
could  not  be  withdrawn  at  the  close  of  mining  operations,  even  without  the  railway 
there,  the  amount  of  coal  which  would  be  recoverable  from  the  ground  occupied  by 
the  spur  would  be  reduced  from  11,532  tons  to  6,919  tons,  which  is  an  additional 
reduction  of  40  per  cent  on  the  ll,532i  tons,  although  he  had  previonsly  stated  that 
tlie  pillars  comprise  40  per  cent  of  the  total  tonnage. 

Expert  evidence  given  at  the  hearing  indicated  that  this  calculation  was  incorrect ; 
that  the  loss  when  the  pillars  are  not  withdrawn  is  actually  40  per  cent  of  the  total 
tonnage;  60  per  cent  of  the  total  tonnage  being  recoverable  when  the  pillars  are  not 
removed  at  the  close  of  mining  operations. 

If,  therefore,  the  estimate  of  the  Hy  Grade  Coal  Company  of  the  total  tonnage 
under  the  land  occupied  by  the  spur,  namely  13,568  tons,  were  to  be  accepted,  the 
amount  recoverable  if  the  pillars  could  be  withdrawn  would  be  85  per  cent  or  11,532 
tons,  while  if  the  pillars  could  not  be  withdrawn,  the  amount  of  coal  recoverable 
would  be  60  per  cent  or  8,141  tons  (not  6,919  tons  as  submitted  by  Mr.  Savary).  This 
8,141  tons,  at  the  Hy  Grade  Company's  estimated  profit  of  89  cents  per  ton,  would 
have  a  value  of  $7,245.49. 

With  regard  to  area  (h)  counsel  for  the  Hy  Grade  Coal  Company  submitted 
estimates  of  tonnage  involved  as  follows: — 

Total  tonnage  in  this  area  11,597  tons,  of  which  85  per  cent  or  10,163  tons  would 
be  recoverable  if  the  pillars  could  be  withdrawn  at  the  close  of  mining  operations; 
he  made  the  further  statement :  If  we  cannot  remove  the  pillars,  we  lose  JfO  per  cent 
of  that,  which  leaves  us  6,097  tons  of  coal  which  we  could  get,  and  at  a  value  of  89 
cents  we  would  get  $5,426.33/' 

Again  in  this  case,  Mr.  Savary's  calculations,  which  he  apparently  quoted  from 
statements  prepared  by  the  Hy  Grade  Coal  Company's  engineers,  are  quite  evidently 
incorrect.  The  40  per  cent  of  coal  comprised  in  the  pillars  is  40  per  cent  of  total 
tonnage,  and  in  this  case  therefore,  if  the  Hy  Grade  Coal  Company's  figures  as  to 
total  tonnage  in  area  (h)  were  accepted  as  correct,  the  amount  of  coal  recoverable,  if 
the  pillars  could  not  be  withdrawn,  would  be  60  per  cent  of  11,957  tons  or  7,174  tons. 

The  Hy  Grade  Coal  Company's  calculations  further  show  an  estimate  of  tonnage 
for  the  total  area  involved  (a  and  h),  of  ^5,525  tons,  of  which  85  per  cent  or  21,696 
tons  would  be  recoverable,  provided  the  pillars  were  withdrawn. 


Area  (a) 
Area  (h) 


1-  53  acres 

2-  17  acres 


Total 


3-7  acres 
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Summarizing  the  Hy  Grade  Coal  Company's  calculations  as  to  the  total  tonnage 
involved,  it  is  somewhat  interesting  to  consider  these  in  comparison  with  the  acreage 
of  the  two  areas: — 

Area  (a)  comprising  1-53  acres.  . Calculated  by  Hy  Grade  Coal 

Co.  to  involve   13,568  tons. 

Area   (h)         "        2-17     "    .. Calculated  by  Hy  Grade  Coal 

Co.  to  involve   11,957  tons. 


Total  area  3  -7      "    ..  Calculated  by  Hy  Grade  Coal 

Co.   to  involve   25,525  tons. 

In  this  connection  it  should  however,  be  noted  that  Engineer  Kidd  on  behalf  of 
the  Hy  Grade  Coal  Company,  estimated  that,  in  addition  to  the  actual  66  feet  strip 
occupied  by  the  spur,  there  would  be  a  further  loss  of  coal  owing  to  the  necessary  jogs 
in  the  entries  under  the  srpur,  although  the  quantity  of  coal  thus  involved  is  very  small 
as  compared  with  the  difference  shown  above. 

Without  expressing  any  opinion  as  to  the  advisability  of  withdrawing  the  pillars 
in  that  portioon  of  the  Hy  Grade  Coal  Company's  mine  lying  east  of  the  road  allow- 
ance, where  the  cover  is  evidently  thicker  and  of  greatly  better  character,  the  evidence 
on  this  point  as  given  at  the  hearing  was  such  as  to  convince  the  Board  that  if  the 
pillars  were  withdrawn  in  the  area  lying  west  of  the  road  allowance,  the  safety  of  the 
miners  would  be  greatly  endangered,  the  mine  would  be  exposed  to  the  risk  of  flooding 
and  there  would  be  serious  damage  to  the  surface  rights,  which  were  shown  by  the 
evidence  to  be,  in  this  locality,  worth  epproximately  $500  per  acre  for  building 
purposes. 

2.  The  extra  expenditure  involved  in  removing  the  coal  from  areas  (a)  and  (h), 
as  also  from  the  area  lying  to  the  west  of  the  .spur,  as  a  result  of  the  construc- 
tion of  the  said  spur. 

The  general  consensus  of  evidence  given  at  the  hearing  was  to  the  effect  that  the 
coal  in  area  (a),  actually  occupied  by  the  right  of  way  of  the  Newcastle  Jr.  Company's 
spur,  could  not  be  mined  at  a  profit,  owing  to  the  extra  timbering  required  to  safe- 
guard the  operation  of  the  railway  line.  The  evidence  of  a  number  of  witnesses  went 
to  show  that  the  coal  had  been  removed  from  that  portion  of  the  property  lying  under 
the  Hy  Grade  Company's  spur,  without  extra  cost  for  timbering,  but  it  was  also  shown 
that  the  conditions  there  were  very  different.  The  cover  at  that  point  is  over  twenty 
feet  in  thickness  and  consists  in  part  of  a  stratum  of  hard  iron  sandstone  rock,  while 
in  the  locality  of  the  Newcastle  Jr.  Mining  Company's  spur,  the  covering  is  much 
thinner  and  of  greatly  inferior  quality,  consisting  of  thin  water-worn  rock,  sand  and 
gravel  which  would  necessitate  extra  heavy  timbering. 

Mining  Engineer  Kidd,  appearing  on  behalf  of  the  Hy  Grade  Coal  Company, 
estimated  the  cost  of  timbering  the  two  entries  (first  and  second  Northwest  Butt 
entries),  which  it  was  proposed  to  drive  under  the  spur  in  order  to  reach  the  coal  on 
the  west  side  of  the  track,  at  $1,075.35  and  the  extra  engineering  required  to  keep  the 
rooms  from  running  under  the  right  of  way  at  $150.  Under  cross-examination  by 
Mr.  Temple  on  behalf  of  the  railway  company,  this  engineer  stated  that  after  the  coal 
was  removed  and  these  entries  were  no  longer  required,  it  would  be  good  business  to 
chock  them  with  rock,  rather  than  to  attempt  to  permanently  maintain  the  timbering 
and  he  estimated  the  cost  of  such  chocking  of  the  two  entries  at  $1,140. 

Mr.  Jesse  Gouge  stated  in  argument,  on  behalf  of  the  Newcastle  Jr.  Mining 
Company,  that  the  estimate  of  $1,075.35  for  timbering  the  two  butt  entries  was  ridicu- 
lously extravagant  and  estimated  the  total  cost  of  timbering  each  entry  at  $75  or 
presumably  $150  altogether. 

With  reference  to  the  possibility  of  mining  the  coal  in  area  (h)  lying  between  the 
spur  and  the  road  allowance  between  sections  10  and  11,  and  comprising  2  17  acres, 
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the  evidence  at  the  hearing-  was  somewhat  conflicting.  Mining  Engineer  MacCauley, 
employed  by  the  Liberty  Coal  Company  and  president  of  the  Newcastle  Jr.  Mining 
Compa-ny,  stated  under  cross-examination  that  assuming  the  coal  in  this  area  to  be  as 
good  quality  as  elsewhere  in  the  same  field,  it  could  be  profitably  worked,  and  on 
request,  pointed  out  the  methods  which,  in  his  opinion,  should  be  adopted  in  oper- 
ating the  area  in  question,  namely  to  drive  the  slope  through  at  the  closest  possible 
point  to  save  in  haulage  and  then  drive  entries  parallel  with  the  road  allowance. 

On  the  other  hand,  Mining  Engineer  Jones,  on  behalf  of  the  Hy  Grade  Coal 
Company,  while  admitting  that  the  methods  described  by  Mr.  MacCauley  were  the 
proper  methods  for  working  this  area,  contended  that  it  could  not  be  profitably  mined ; 
that  the  entry  work  and  switches  necessary  to  remove  the  coal  from  this  area  would 
cost  $1,361,  for  which  expenditure  in  entry  work  and  switches  elsewhere  in  the 
property,  35,925  tons  of  coal  could  be  obtained,  whereas,  owing  to  short  rooms  and 
extra  haulage,  it  would  be  possible  here  to  take  out  only  7,198  tons.  On  checking  up 
this  last  mentioned  tonnage,  it  has  been  found  to  be  approximately  60  per  cent  of  the 
total  tonnage  claimed  by  the  Hy  Grade  Coal  Company  to  be  involved  in  this  area  (h). 

3.  The  quality  and  probable  value  from  a  marketable  standpoint,  of  the  coal  in 
areas  (a)  and  (h),  as  also  in  the  area  lying  to  the  west  of  the  spur,  in  regard 
to  which  severance  is  claimed. 

Much  greatly  conflicting  evidence  was  submitted  as  to  the  quality  and  probable 
value  from  a  marketable  standpoint  of  the  coal  in  areas  (a)  and  (h),  as  well  as 
in  the  area  lying  west  of  the  spur. 

Mining  Engineer  Jones,  on  behalf  of  the  Hy  Grade  Coal  Company,  stated  that 
he  had  examined  the  coal  at  points  where  the  Hy  Grade  Mine  encroached  on  the  road 
allowance  and  found  coal  equal  in  appearance  to  that  in  any  other  part  of  the  mine. 
No  borings  or  tests  had  been  made  on  the  land  occupied  by  the  right  of  way  but  he 
was  familiar  with  the  field  and  found  that  though  there  were  some  spots  better  or 
worse,  this  seam  was  fairly  uniform. 

Mining  Engineer  Kidd,  on  behalf  of  the  Hy  Grade  Coal  Company,  under  cross- 
examination  by  Mr.  Gouge,  stated  that  the  land  sloped  from  the  road  allowance 
westerly  or  a  little  south  of  west,  towards  the  creek  which  enters  section  10  and 
crosses  the  railway  some  few  hundred  feet  west  of  the  Newcastle  Jr.  Company's  spur. 
He  believed  the  seam  of  coal  outcropped  in  the  creek,  the  bed  of  the  creek  being  about 
twenty  feet  lower  than  the  levl  of  the  road  allowance.  He  thought  that  at  the  creek 
there  was  from  five  to  ten  feet  of  cover ;  that  going  westerly  and  northerly  the  ground 
dipped  and  the  cover  became  thinner.  At  the  point  in  the  workings  of  the  Hy  Grade 
^line  adjacent  to  the  road  allowance  the  surface  had  caved  in  rooms  3  and  4  off  the 
first  east  butt  entry;  he  had  not  noticed  any  other  cavings  near  the  road  allowance  on 
the  west  side  of  the  property.  There  had  been  no  work  done  and  no  coal  removed  from 
the  vicinity  of  the  road  allowance  during  the  last  three  months.  The  coal  in  room 
two,  off  the  first  east  butt  entry  was,  so  far  as  he  knew,  perfectly  good  clean  coal.  He 
could  not  tell  anything  regarding  the  coal  in  entries  one  and  two  where  they  inter- 
sected with  the  road  allowance  as  he  had  not  been  in  that  part  of  the  mine  for  over 
a  year. 

To  the  counsel  for  the  Hy  Grade  Coal  Company  this  witness  stated  that  he  did 
not  think  the  cover  was  less  than  15  feet  thick  on  any  portion  of  the  areas  affected 
by  the  construction  of  the  spur;  on  the  south  boundary  of  section  10  would  be  the 
lowest  point,  but  he  thought  it  would  be  15  feet  thick  there.  The  greatest  depth 
of  cover  in  these  areas  would  be  from  15  to  20  feet.  To  the  Assistant  Chief  Commis- 
sioner he  stated  that  this  was  not  a  matter  of  knowledge  from  tests  but  merely  from 
knowing  the  depth  at  various  points;  there  might  be  a  variation  of  5  feet  from  the 
irregularity  of  the  surface. 

Pit  Boss  Barclay  of  the  Hy  Grade  mine  stated  that  the  coal  in  this  mine  wa^ 
of  the  same  quality  as  that  in  the  Newcastle,  Premier  or  other  mines  in  the  locality. 
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He  found  no  local  spots  of  inferior  quality.  The  coal  in  the  entries  encroaching  on 
the  road  allowance  was  quite  good,  practically  the  same  as  in  any  other  part  of  the 
mine. 

Dnncan  MacDonald,  Provincial  Inspector  of  Mines,  in  the  performance  of  his 
official  duties,  frequently  had  occasion  to  go  through  the  mine  of  the  Hy  Grade  Coal 
Company.  He  had  examined  the  coal  along  the  westerly  side  of  the  workings 
approaching  the  road  allowance.  Back  at  the  airshaft  the  depth  was  27  feet  includinj;' 
the  seam,  which  would  leave  22  feet  above  the  seam.  The  surface  is  undulating  and 
the  cover  gets  thinner  towards  the  west.  The  coal  on  the  westerly  side  of  the  mine 
was  rusty.  Entry  number  one  going  straight  from  the  main  shaft  went  into  mushy 
noal  under  the  road  allowance,  coal  almost  like  moss.  In  his  opinion  there  must  hav^^ 
been  seepage  from  the  outcrop  into  the  seam  to  produce  this  condition.  There  was  a 
raise  at  that  point  of  about  four  feet  towards  the  surface.  When  the  cover  gets  slack 
the  coal  becomes  rusty.  At  the  south  end  of  the  first  and  second  butt  entries  in 
section  11  the  coal  looked  pretty  good  and  the  roof  was  better.  In  the  portion  of 
the  mine  crossing  the  road  allowance  into  section  10  he  did  not  think  the  coal  should 
be  worked  for  commercial  purposes,  the  cover  being  light.  The  coal  was  exposed  in 
the  bottom  of  the  creek  near  the  southwest  corner.  Kusty  coal  affected  the  market, 
as  its  value  was  slightly  reduced  for  fuel  purposes.  Coal  taken  from  under  light 
cover  contains  a  high  percentage  of  moisture  and  when  exposed  to  the  atmosphere 
the  moisture  is  absorbed  and  the  coal  breaks  up  very  quickly. 

It  was  not  his  official  duty  to  interfere  with  the  shipment  of  coal  on  account  of 
its  quality.  As  a  man  experienced  in  the  coal  industry,  he  considered  the  shipment 
of  poor  coal  created  a  bad  impression  in  the  eastern-  market,  but  the  Governmenc 
does  not  control  the  quality  of  the  coal. 

To  the  counsel  for  the  Hy  Grade  Coal  Company  this  witness  stated  that  he 
found  mushy  coal  at  the  point  where  one  entry  encroaches  on  the  road  allowance,  as 
also  at  one  other  point.  All  the  coal  in  that  vicinity  was  rusty  coal  of  no  commercial 
value  and  he  thought  the  reason  the  Hy  Grade  people  turned  the  workings  at  the  road 
allowance  was  because  the  coal  was  mushy  there.  It  was  not  unusual  to  find  mushy 
coal  when  there  was  a  depression  of  the  ground  and  there  was  such  a  displacement 
there. 

Mining  Engineer  MacCauley,  on  behalf  of  the  ]!^ewcastle  Jr.  Mining  Company, 
stated  that  the  road  allowance  and  the  right-of-way  are  approximately  on  the  sam-3 
level  but  the  ground  slopes  rapidly  from  there  towards  the  creek.  Where  the  cover 
is  light  they  invariably  get  rusty  and  mushy  coal.  Unless  it  is  necessary  to  go 
through  such  areas  for  the  further  development  of  the  mine,  coal  of  that  class  is 
left  alone,  as  it  is  not  wanted  by  the  trade.  The  labour  cost  of  taking  out  coal, 
without  overhead  equipment,  is  approximately  $3  per  ton  and  no  coal  of  rusty  or  slack 
character  is  worth  $3  per  ton  when  it  is  in  the  car. 

Mr.  Jesse  Gouge,  on  behalf  of  the  l^ewcastle  Jr.  Mining  Company,  stated  in 
evidence  that  the  coal  in  this  field  is  lignite,  particularly  valuable  if  mined,  loaded 
and  sold  in  lump  form,  but  has  no  value  as  slack.  In  this  field  thousands  of  tons 
of  slack,  for  which  there  is  no  market,  are  annually  wasted,  and  a  large  amount  h 
sold  for  twenty-five  cents  per  ton,  or  approximately  the  cost  of  loading,  this  being 
coal  that  has  cost  $3  per  ton  to  bring  out.  Coal  which  will  not  come  out  in  lumn 
form  of  a  clear  character  has  very  little  value;  if  it  comes  out  in  slack  form  it 
has  no  value.  In  screening  coal  'which  is  particularly  friable  or  easily  broken, 
the  percentage  of  slack  is  greater.  In  some  places  the  percentage  of  slack  might 
run  to  30  per  cent  or  40  per  cent,  and  immediately  they  got  away  from  light  and 
into  heavier  cover,  the  percentage  would  go  down  to  15  per  cent  or  20  per  cent,  the 
cost  of  mining  the  coal  remaining  approximately  the  same. 

Mining  Engineer  Jones,  on  behalf  of  the  Hy  Grade  Coal  Company,  stated  that 
he  had  visited  and  inspected  the  mine  at  several  points;  where  the  entries  encroached 


on  the  road  allowance  and  a  number  of  other  points  in  the  same  vicinity.  He  found 
the  coal  there  of  the  same  quality  as  in  the  face  of  the  mine.  Dealing  particularly 
with  the  two  points  on  the  road  allowance,  which  he  had  visited  the  previous  day,  he 
stated  that  the  coal  at  these  points  was  neither  rusty  nor  mushy;  from  his  observa- 
tions of  the  conditions  existing  in  the  work  along  the  road  allowance  he  thought  the 
coal  on  the  other  side  of  the  road  allowance  and  extending  to  a  distance  of  275  feet 
to  the  west  side  of  the  spur,  should  show  no  change  in  quality;  he  would  not  expect 
to  find  any  marked  change  in  the  coal  owing  to  the  diminishing  of  the  thickness  of 
the  cover  going  down  the  slope  towards  the  creek. 

Charles  L.  Stanley,  Secretary-Treasurer  of  the  Elgin  Coal  Company  and  formerly 
master  mechanic  at  the  Hy  Grade  Mine,  testifying  in  the  Elgin  application,  stated 
that  the  coal  at  the  bottom  of  the  slope  in  the  Hy  Grade  mine  appeared  to  be  all  right 
but  that  as  they  went  further  south  they  found  soft  coal;  the  floor  raised  several  feet 
and  it  appeared  to  be  going  to  crop  out  a  little  further  on ;  where  they  started  to  cross 
the  road  allowance  they  found  soft  coal  and  they  then  cut  across  (presumably  to  the 
southeast)  and  the  coal  was  again  of  uniform  quality.  They  had  much  difficulty  in 
marketing  the  coal  taken  from  near  the  road  allowance;  Mr.  McNah,  a  director  of 
the  company  and  one  of  its  sales  agents,  refused  to  take  this  coal  at  all,  as  it  was 
nothing  but  slack.  Such  coal  was  mined  and  marketed  at  a  very  great  loss.  He  had 
a  conversation  with  Mr.  McConkey  regarding  the  value  of  the  coal  along  the  west 
side  and  had  asked  him  why  they  ever  took-  up  that  piece  of  coal  land  at  all.  Mr. 
^fcConkey  had  stated  that  he  realized  that  it  was  not  worth  anything  practically,  but 
it  added  to  acreage  and  therefore  if  they  ever  wanted  to  sell  the  mine,  it  would  give 
them  a  better  selling  on  account  of  more  acreage. 

Mr.  McConkey,  managing  director  of  the  Hy  Grade  Coal  Company,  stated  in 
regard  to  this  conversation  with  Mr.  Stanley  that  he  did  not  remember  making  a 
direct  statement  of  the  kind  attributed  to  him;  he  had  said  to  Mr.  Stanley  that  a 
certain  portion  of  the  land  through  the  guUey  was  not  of  much  use  and  that  the  coal 
from  it  would  not  be  of  much  use. 

Asked  by  counsel  for  the  Hy  Grade  Coal  Company  if  any  remark  of  that  sort 
referred  to  the  coal  near  the  road  allowance,  or  within  four  or  five  hundred  feet  of  it, 
he  replied:  ''I  was  only  a  visitor  to  the  mine  at  intervals." 

M.  C.  Pitcher,  consulting  engineer  and  Professor  of  Mining  in  the  University 
of  Alberta,  testified  in  the  Elgin  application  that  he  had  been  in  the  Hy  Grade  mine 
and  that  at  the  foot  of  the  slope  into  the  road  allowance  the  coal  was  mushy.  Asked 
as  to  the  probable  profit  to  be  made  from  mining  the  coal  to  the  southwest  of  the  two 
main  entries,  he  stated  that  he  would  not  have  recommended  working  the  coal  there 
at  all  without  further  prospecting;  he  did  not  think  this  coal  would  warrant  working 
and  doubted  if  one  would  get  operating  costs  from  it,  though  he  would  not  abandon 
it  without  prospecting. 

Although  chiefly  concerned  with  the  Elgin  application,  his  evidence  was  generally 
to  the  effect  that  there  were  grave  doubts  as  to  the  quality  of  the  coal  lying  west  of 
the  road  allowance;  that  the  cover  in  that  area  was  undoubtedly  light  and  that  if 
the  pillars  were  taken  out,  not  only  would  the  surface  be  lost,  but  there  would  be 
serious  danger  of  flooding  the  mine  from  the  creek,  especially  in  the  spring. 

Considerable  evidence  was  given  on  behalf  of  all  the  companies  interested  by  a 
number  of  miners  who  had  previously  worked  in  the  Hy  Grade  mine,  as  well  as  by 
several  others  still  employed  there.  Their  respective  statements  were,  however,  of 
so  contradictory  and  conflicting  a  character  as  to  render  this  evidence  of  no  practical 
value. 

On  the  whole,  the  evidence  given  on  this  point  was  such  as  to  convince  me  that 
while  the  quality  of  the  coal  in  the  areas  under  discussion  was  very  largely  a  matter 
of  conjecture,  the  probabilities  at  least  were  against  its  being  equal  in  uniform  value 
to  that  now  being  obtained  from  the  same  seam,  but  under  better  cover. 
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4.  The  general  comparative  value  of  coal  lands  of  like  character  and  similarly 
situated  as  to  development  and  operation. 

Evidence  bearing  on  the  value  of  coal  lands  in  the  Drumheller  district  was  given 
by  Mr.  Jesse  Gouge,  who  cited  sales  of  1,280  acres  to  the  Midland  Collieries  for 
$50,000;  and  1,280  acres  to  the  Western  Gem  Mine  for  $50,000.  Valuations  of  coal 
lands  in  the  district  have  run  from  $300  to  $400  per  acre.  Most  of  these  lands  had 
been  proven  by  test  holes  and  shafts  before  sale  was  completed,  and  while  they  w^ere 
coal  properties,  tested  and  proven,  he  admitted  they  were  not  developed  mines.  In 
the  capitalization  of  the  Alberta  Block  Coal  Company,  560  acres  of  the  same  seam 
of  coal,  further  under  the  hill,  with  high  cover,  the  valuation  put  upon  the  coal  lands 
was  $150,000  for  560  acres  (approximately  $2i68  per  acre).  The  revenue  collector  in 
Calgary  had  objected  to  this  valuation  as  too  high.  Coal  lands  are  valued  by  the 
town  of  Drumheller  for  school  taxes  at  $40  per  acre. 

Professor  M.  C.  Pitcher,  testifying  in  the  Elgin  application,  when  asked  by 
counsel  for  the  Hy  Grade  Coal  Company  as  to  the  value  of  coal  lands  in  this  district, 
stated  that  they  were  worth  whatever  you  could  get  for  them.  He  knew  of  an  acreage 
having  been  sold  in  the  district,  adjacent  to  mines  that  had  been  started  and  not 
very  well  developed,  at  $300  and  $350  per  acre,  the  latter  being  the  highest  price  at 
which  he  knew  of  coal  lands  being  sold  in  Alberta.  Good  coal  lands  could  be  leased 
from  the  Dominion  Government  on  lines  of  railway  at  $1  per  acre  per  year;  he  had 
bought  coal  lands  in  Alberta,  adjacent  to  operating  mines,  at  $40  per  acre,  and  had 
been  unsuccessful  in  selling  coal  lands  in  the  Edmonton  district  at  $8  per  acre;  he 
had  succeeded  in  having  his  taxation  of  $22  per  acre  on  coal  lands  in  the  Edmonton  ' 
district  reduced  to  $16  per  acre.  " 

Upon  being  asked  as  to  whether  this  was  a  fair  way  to  get  at  the  value  of  the 
coal  to  the  mine  operator  whose  coal  is  already  developed  and  ready  to  take  out,  he 
stated  that  the  value  of  the  coal  to  such  a  man  depended  upon  what  he  could  make 
on  the  coal  he  could  get  out;  that  if  he  had  a  mine  developed  to  the  point  of  operation 
he  would  not  value  the  coal  by  what  he  would  have  to  pay  for  a  lease  somewhere  else, 
but  contended  that  the  price  he- had  quoted  was  for  lands  adjacent  to  an  operating 
mine;  that  the  value  of  coal  lands  to  the  mine  operator  depended  upon  the  expense 
of  operation,  how  much  coal  there  wae  to  the  acre,  the  ease  of  operation  and  quality 
of  the  coal. 

A,  H.  Gibson,  a  coal  operator,  testifying  in  the  Elgin  application,  had  recently 
acquired  3,358  acres  of  land  immediately  to  the  south  of  section  2,  bought  in  freehold 
tenure  from  the  Canadian  Pacific  Eailway  Company,  as  part  of  their  gra-nt  from  the 
Government,  at  a  price  not  exceeding  $15  per  acre.  In  his  opinion  this  land  is  more 
valuable  than  the  land  in  section  2,  immediately  to  the  north  of  it,  as  it  has  been 
provera  further  back  and  has  heavier  cover. 

In  the  light  of  the  evidence  as  summarized,  the  points  requiring  consideration 
should,  in  my  opinion,  be  dealt  with  as  follows: — 

With  reference  to  area  (a),  the  land  occupied  by  the  spur,  and  which  comprises 
1-53  acres,  the  evidence  offered  as  to  the  quantity  and  quality  of  the  coal  which,  but 
for  the  construction  of  the  spur,  would  have  been  recoverable  therefrom,  was  -not  such 
as  to  justify  the  approval  of  the  claims  for  compensation,  advanced  by  the  Hy  Grade 
Coal  Company.  No  satisfactory  proof  was  furnished  as  to  the  actual  quantity  of  coal 
in  this  area,  and  while,  under  the  circumstances,  the  furnishing  of  such  proof  may 
have  been  practically  impossible,  the  marked  difference  in  the  Hy  Grade  Coal 
Company's  estimate  of  tonnage  per  acre  in  area  (a)  as  compared  with  area  (6),  gives 
rise  to  grave  doubts^as  to  the  correctness  of  the  calculation  in  either  case. 

The  evidence  produced  by  the  Hy  Grade  Coal  Company  as  to  the  quality  of  coal 
in  both  of  these  areas,  as  also  in  the  area  lying  west  of  the  spur,  was  not  such  as  to 
justify  the  opinion  that  it  was  equal  in  value  to  that  found  in  the  main  workings  of 
the  mine,  where  the  cover  and  other  conditions  are  more  favourable. 
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On  the  other  hand,  the  evidence  offered  as  to  the  inferior  quality  of  the  coal  in 
thote  areas  was  also  somewhat  vague  and  unconvincing.  In  view  of  all  the  attendant 
circumstances  and  conditio-ns,  I  am  of  opinion  that  instead  of  basing  compensation  on 
the  calculations  submitted,  the  amount  of  damage  in  regard  to  area  (a)  may  reason- 
ably and  fairly  be  decided  by  adopting  as  a  basis  the  acreage  value  of  coal  lands  in 
the  Drumheller  district. 

The  figures  quoted  in  evidence  in  this  connection  vary  widely,  such  variation 
being  largely  due  to  differences  in  the  matter  of  development  and  consequent  conveni- 
ence or  otherwise  in  operation.  The  highest  figure  mentioned  by  any  of  the  witnesses  was 
$400  per  acre,  but  in  view  of  the  undoubtedly  serious  interference  with  the  working 
of  this  part  of  the  Hy  Grade  mine,  I  do  not  think  that  any  such  valuation  could  be 
reasonably  applied  in  this  instance,  especially  when  the  figures  submitted  by  the  Hy 
Grade  Coal  Company  are  accorded  that  measure  of  consideration,  to  which  they  are, 
at  least  in  some  degree,  entitled.  I  am  therefore  of  opinion  that  in  regard  to  area 
(a),  comprising  as  already  stated  1-53  acres,  a  price  of  $1,000'  per  acre,  or  a  total 
compensation  for  this  land  of  $1,530  should  be  allowed. 

In  regard  to  area  (h),  being  the  land  lying  between  the  spur  and  the  road  allow- 
ance, and  comprising  2-17  acres,  the  situation  is  altogether  different.  It  was  shown 
in  evidence  and  not  contradicted,  that  the  coal  in  this  area  could  be  mined,  the  only 
question  left  at  issue  being  that  of  profitable  operation.  The  inconvenience  and  extra 
expenditure  in  working  this  area  was  largely  if  not  altogether  due  to  the  fact  that  it 
was  bounded  on  the  east  by  the  road  allowance  between  sections  10  and  11,  under 
which  only  two  entries  had  been  authorized  by  the  Provincial  Government.  The 
Newcastle  Jr.  Mining  Company  was  in  no  way  responsible  for  the  existence  of  the 
road  allowance,  which,  in  fact,  was  the  principal  obstacle  in  the  way  of  the  Hy  Grade 
Coal  Company  extending  its  workings  through  to  the  spur. 

I  am  therefore  convinced  that  even  as  matters  stood  at  the  time  of  the  hearing, 
the  Hy  Grade  Coal  Company  was  not  entitled  to  compensation  on  account  of  any  loss 
of  coal  which  they  might  suffer  in  area  (h). 

Since  the  hearing,  however,  the  Board  has  been  officially  informed  by  the  director 
of  surveys  for  the  province  of  Alberta  that  instructions  have  issued  for  the  closing 
of  the  road  allowance  between  sections  10  and  11,  action  in  this  regard  being  merely 
delayed  until  a  new  roadway  is  surveyed. 

Under  the  circumstances  no  damages  should  in  my  opinion  be  allowed  the  Hy 
Grade  Coal  Company  on  account  of  the  coal  in  area  (h). 

The  extra  operating  expenditure  involved  in  mining  the  coal  in  the  area  west  of 
the  spur,  as  shown  by  the  calculations  of  the  engineers  of  the  Hy  Grade  Coal 
Company,  comprised: — 

1.  Extra  timbering  of  2  entries  under  spur  $1,075  35 

2.  Extra  engineering  required  to  keep  rooms  from  running  under 

spur   150  00 

3.  Chocking  of  entries  with  rock  when  coal  has  been  removed  from 

area  west  of  spur  and  mining  operations  completed   1,140  00 


Total  $2,365  35 

Although  the  point  was  not  specifically'  raised  at  the  hearing,  it  is  I  think  quite 
plain  that  Engineer  Kidd's  estimate  for  timbering  the  two  entries  under  the  spur 
covers  the  entire  cost  and  not  merely  the  extra  work  and  material  required  on  account 
of  the  construction  of  the  spur.  This  view  of  the  case  possibly  explains,  at  least  to 
some  extent,  the  wide  disparity  between  the  estimate  of  the  engineer  and  that  of  Mr. 
Gouge.  Even  if  Mr.  Kidd's  estimate  is  on  this,  and  possibly  on  Chther  grounds,  some- 
what excessive,  consideration  must  be  given  to  the  requirements  of  safety  and  the 
general  inconvenience  in  operation  caused  by  the  Hy  Grade  Coal  Company  by  the 
construction  of  the  spur.  I  think,  therefore,  that  the  two  first-mentioned  items 
should  be  allowed.    The  third  item,  namely  $1,140,  for  chocking  the  two  entries  under 
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the  spur  with  rock,  when  they  are  no  longer  required,  is  also  reasonable  and  should 
be  allowed.  In  view  of  the  element  of  safety  involved,  there  should,  however,  be  some 
assurance  on  the  part  of  the  Hy  Grade  Coal  Company  that  these  monies  will  be 
actually  expended  for  the  definite  purpc-ses  for  which  they  are  allowed,  and  for  the 
same  reason,  it  should  be  the  duty  of  the  railway  company  to  satisfy  itself  on  this 
point. 

I  am  of  opinion  that  the  total  of  the  sums  as  above  set  forth,  namely,  three 
thousand  eight  hundred  and  ninety-five  dollars  and  thirty-five  cents  ($3,895.35) 
should  be  the  full  amount  of  compensation  to  be  paid  to  the  Hy  Grade  Coal  Company. 
Limited,  by  the  Canadian  National  Railways,  under  the  provisions  of  section  19^7  oi 
the  Railway  Act,  1919,  on  account  of  the  construction  of  the  e^pur  li-.ie  of  railway  for 
the  Newcastle  Jr.  Mining  Company,  Limited. 

Ottawa,  January  10,  1921. 

McLean,  Aesistant  Chief  Commissioner,  concurred. 


Consideration  of  the  matter  of  protection  at  the  crossing  of  the  Canadian  Pacific 
Railway  Company,  at  Dundas  street,,  tovmship  of  Etohicohe,  Mileage  7-85, 
Gait  Subdivision. 

File  9437.105. 

Heard  at  Toronto,  Ontario,  October  30,  1919. 

JUDGMENT 

COMMISSIOXER  BOYCE  : 

Since  the  hearing  of  this  case,  at  Toronto,  this  crossing  has  been  inspected  by 
the  Board  by  its  engineers,  with  a  view  to  determining  the  nature  of  protection  suit- 
able for  this  locality. 

As  is  well  knowm,  Dundas  street,  which  is  now  a  provincial,  and  formerly  a  town- 
ship, road,  in  the  township  of  Etobicoke,  at  this  point  crosses  both  the  Canadian  Pacific 
Railway  Company's  tracks  and  those  of  the  Toronto  Suburban  Railway,  and  at  the 
same  point  Church  street  running  approximately  north  and  south  also  intersects  these 
two  railways.  There  is  a  great  deal  of  traffic  upon  Dundas  street  and  this  traffic  is 
constantly  increasing.  There  is  not  much  traffic  on  Church  street.  The  view  of 
approaching  trains  at  the  crossing  is  good  in  all  directions,  and  at  least  at  present,  and 
approximately  for  sometime  to  come,  it  is  not  likely  to  be  interrupted,  but  on  account 
of  the  large  increase  in  automobile  traffic,  over  Dundas  street,  and  of  the  high  speed 
trains  on  the  Canadian  Pacific  Railway  the  situation  is  not  free  from  danger  to  the 
public.    The  casualty  record  at  this  crossing  is  as  follows : — 

Date  of  Accident  Killed  Injured 

April  11,  19t01   1  — 

June  9,  1902   —  1 

November  18,  1906    1  — 

November  ^O,  1906    1  — 

November  17,  1914   —  1 

April  24,  1919   1  — 

Theh  first  two  accidents  occurred  before  the  formation  of  the  Board. 

As  a  consequence  of  the  accidents  in  1906  representations  were  made  to  the  Board 
as  to  the  necessity  for  protection  and  examinations  were  made  by  the  engineers,  and 
the  first  report  of  record  is  one  of  the  Chief  Engineer,  under  date  December  23,  1909. 
in  which  it  appears  that  the  preceding  accidents  w^ere  not  due  to  the  dangerous  char- 
acter of  the  crossing  per  se.  The  report  further  shows  that  when  within  150  to  200 
feet  of  the  crossing,  on  either  side,  the  driver  of  an  approaching  vehicle,  can  see  trains 
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at  least  lialf  a  mile  away  in  either  direction.  Following  this  report  the  matter  was 
set  down  at  Toronto,  in  January,  1910,  and  was  ordered  to  stand  until  the  next  sittings, 
with  the  understanding  that  the  Canadian  Pacific  Railway  Company  would  take  the 
matter  up  in  the  meantime  with  the  township,  which,  by  order  of  the  14th  March, 
1910,  was  added  as  a  party  to  the  proceedings. 

On  the  resumed  hearing  on  the  22nd  March,  1910,  a!pplication  was  made  to 
relieve  the  railway  company  from  the  speed  limitation  of  its  trains  over  this  crossing, 
on  the  ground  that  the  crossing  was  not  a  dangerous  crossing  and  was  sufficiently 
protected,  and  Order  No.  10047,  22nd  March,  1910,  issued,  reciting  the  sufficiency  of 
protection  and  ordering  that  the  railway  company  be  relieved  from  providing  further 
protection  at  the  crossing. 

On  November  iTy  1914,  another  accident  happened  at  the  crossing,  by  which  one 
Joseph  Thompson  was  injured.  The  Inspector's  report  of  that  accident  does  not,  in 
any  way,  implicate  the  railway  company  in  the  cause  thereof,  nor  does  it  recommend 
any  further  protection  at  the  <irossing,  but  attributes  the  accident  to  the  fact  that  the 
man  was  driving  a  partially  covered  waggon  and  apparently  did  not  take  necessary 
precautions  to  avoid  danger.  The  speed  limitation  was  again  removed  upon  the 
report  of  the  inspector  that  the  view  at  the  crossing  was  good,  that  the  statutory 
requirements  for  the  upkeep  thereof  had  been  observed,  and  that  no  further  action 
was  required. 

Another  accident  occurred  about  five  years  later — April  24,  1919 — whereby  one 
Archie  Crozier  was  fatally  injured.  The  inspector's  report  of  this  accident  shows  that 
the  unfortunate  man  was  not  himself  free  from  blame,  and  that  the  accident  did  not 
necessarily  result  from  inherent  danger  of  the  crossing  itself.  The  inspector  recom- 
mended that  the  crossing  be  protected  by  gates  to  be  operated  from  a  central  tower 
continuously  twenty-four  hours  a  day.  As  a  result  of  this  report  the  case  was  set 
down  for  hearing  at  Toronto,  October  30,  1919,  when  the  parties  interested  appeared. 

The  traffic  returns  taken  for  the  twenty-four  hour  period,  April  28,  29,  1919,  was, 
that  during  the  twenty-four  hours  139  pedestrians,,  or  5-37  per  hour;  660  vehicles,  or 
27-50  per  hour;  18  passenger  trains,  or  0-75  per  hour;  and  21  freight  trains,  or  0-85 
per  hour,  passed  over  this  crossing. 

In  its  answer,  prior  to  the  hearing,  the  township  of  Etobicoke  claimed  exemption 
from  contribution  to  the  cost  of  protection,  on  the  ground  that  Dundas  street  was 
senior  to  both  railway  companies  crossing  this  street. 

From  the  Engineer's  report  upon  his /examination  since  the  last  hearing,  and  as 
a  result  of  the  examination  made  by  the  Board  immediately  following  the  hearing,  it 
is  quite  apparent  that  the  automobile  traffic  along  Dundas  street  at  this  point  has  so 
substantially  increased  that  the  public  safety  is  menaced  to  a  greater  degree  than  was 
contemplated  in  the  preceding  reports,  and  that  although  the  crossing  is  not  inherently 
dangerous  and  the  view  is  good,  some  form  of  protection  is  necessary. 

The  township  of  Etobicoke  argued,  with  some  reason,  that  this  automobile  traffic 
was  through  traffic  and  was  a  proximate  element  of  danger  at  the  crossing,  and 
insisted  that  as  it  was  senior,  and  as  the  Dundas  street  highway  had  been  taken  over 
as  a  provincial  highway,  and  was  now  under  the  control  of  the  Toronto  and  York 
lioads  Commission,  the  township  should  be  immune  from  contributing  to  the  cost  of 
any  protection  which  might  be  ordered  by  the  Board. 

Protection  by  gates  has  been  recommended.  The  cost  of  installing  such  would 
be  $4,000,  and  with  three  shifts  of  men  would  mean  an  annual  cost  for  operation  of 
$4,000.  I  do  not  think  that  the  conditions  warrant  that  expenditure,  and  that,  at  least 
for  the  present,  protectioon  by  gates  is  unnecessary.  The  Chief  Engineer  after  a 
careful  examination  of  the  site,  after  the  hearing,  in  which  all  the  elements  are  care- 
fully weighed,  is  of  opinion  that  protection  can  best  be  afforded  by  the  installation  of 
the  latest  type  of  automatic  bell,  with  wig-wag  signal,  bonded  to  both  Canadian 
Pacific  tracks.  I  am  of  opinion  that  this  protection  would  be  most  suitable  and  ought 
to  be  installed. 


Counsel  for  the  Canadian  Pacitic  Kailway  Company  contended  that  the  Toronto 
Suburban  Railway  should  participate  in  and  contribute  to  the  cost  of  this  protection. 
The  track  of  this  railway,  which  is  an  electric  railway,  is  distant  142  feet  from  the 
nearest  track  of  the  Canadian  Pacific  Railway.  It  is  pointed  out  that  all  cars  of  that 
Radial  Company  stop  at  this  erossine:  and  never  exceed  five  miles  an  hour  in  making  the 
crossing.  There  are  only  ten  or  twelve  cars  a  day  crossing  Dundas  street  on  this  line, 
and  it  does  not  appear  that  the  cars  on  this  line  are  a  factor  to  be  considered  as  regards 
protection  from  danger.  Should  the  traffic  so  materially  increase  that  consideration 
of  a  subway  is  necessary  later  on,  under  all  the  tracks,  the  question  of  contribution 
of  this  railway  can  then  be  taken  into  consideration,  but  for  the  present  protection 
and  because  of  a  possible  difficulty  in  bonding  the  tracks  of  two  railways  to  one  bell, 
I  do  not  think  that  the  Toronto  Suburban  Railway  should  be  called  upon  to  contribute 
to  the  cost  of  the  automatic  bell.  The  danger  at  this  crossing  is,  to  my  mind,  caused  by 
high  speed  trains,  and  other  trains  on  the  Canadian  Pacific  Railway  and  the  large 
amount  of  automobile  traffic  on  Dundas  street. 

It  is  said  that  it  is  the  intention  of  the  Department  of  Highways  of  Ontario  to 
continue  Bloor  street  westerly  as  a  highway,  and  a  plan  showing  that  highway  is 
filed,  the  effect  of  which,  if  it  be  carried  out,  would  be  to  divert  a  large  amount  of 
the  traffic  which  now  goes  by  Dundas  street  to  the  Bloor  street  route,  into  the  city 
of  Toronto,  and  thereby  largely  reduce  the  congestion  of  traffic  at  this  crossing,  which 
is  another  element  in  favour  of  an  automatic  bell  as  sufficient  protection  at  least  for 
the  present. 

Since  the  hearing  the  Board  has  taken  up  with  the  Department  of  Highways  of 
Ontario  the  question  of  establishing  standard  crossing  signs  on  the  highway,  on  each 
side  of  the  Canadian  Pacific  Railway  crossing,  and  these  crossing  signs  have  been  estab- 
lished by  the  Department  of  Public  Highways  of  Ontario,  and  will  be,  by  them,  main- 
tained as  efficient  warning,  at  least  in  daytime,  to  approaching  vehicles  and 
pedestrians  traversing  the  crossing. 

I  think  an  order  should  go,  requiring  the  Canadian  Pacific  Railway  Company 
to  install  an  automatic  bell  of  the  most  improved  type,  with  wig-wag  signal,  bonded 
to  both  its  tracks  at  this  point,  and  that  the  cost  of  installation  thereof  should  be 
distributed  as  follows :  25  per  cent  of  the  whole  cost  thereof  to  be  borne  by  the  Railway 
Grade  Crossing  Pund ;  25  per  cent  of  the  whole  cost  by  the  Toronto  and  York  JRoads 
Commission,  and  the  balance  or  50  per  cent  of  the  whole  cost  to  be  paid  by  the 
Canadian  Pacific  Railway  Company.  The  cost  of  maintenance  to  be  borne  and  paid 
by  the  railway  company. 

There  will  be  no  order  for  contribution  by  the  township  of  Etobicoke.  The 
Toronto  and  York  Roads  Commission  has  taken  over  the  road  as  part  of  their  system, 
and  has  undertaken,  in  writing,  to  contribute  to  the  cost  of  protection  as  aforesaid. 

Order  will  go  accordingly. 

Ottawa,  January  11,  1^21. 

The  Chief  Commissioner,  the  Assistant  Chief  Commissioner,  and  Commissioner 
Rutherford  concurred. 
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Application  for  an  order,  under  section  237,  directing  the  Grand  Trunk  Bailway 
Company  to  provide  and  construct  a  suitable  crossing  where  Church  street,  in 
the  village  of  Belle  Fiver,  intersects  the  lands  of  the  said  company. 

File  219856. 

Heard  at  Windsor,  Ont.,  April  14,  1920. 

JUDGMENT 

Commissioner  Boyce:  ^ 

I  was  of  opinion  at  the  hearing',  and  I  see  nothing  in  any  submissions  that  have 
since  been  made  to  change  that  view,  that  grave  difficulties  presented  themselves  in 
the  way  of  granting  the  order  asked. 

The  evidence  supporting  the  application,  in  my  opinion,  contradictory,  unsatis- 
factory and  indefinite  in  itself,  is  insufficient  to  establish  a  case  for  interference  by 
the  Board.  Granted,  as  the  applicants  allege,  that  for  many  years  there  was,  as  of 
grace,  and  not  as  of  right,  an  intermittent,  or  general  user,  of  a  right  of  access  from 
the  village  to  the  lake  across  the  railway  tracks,  there  was  in  no  sense  of  the  word 
established,  a  dedication  of  a  road  or  a  legal  right  of  access,  nor  was  there  consti- 
tuted as  an  incident  to  such  pathway,  the  legal  status  of  a  highway  crossing.  It  is 
clear  from  the  grants  to  the  Great  Western  Railway  Company,  the  predecessors  in 
title  of  the  present  railway  (the  originals  of  which  grants  were  produced  at  the  hearing 
and  copies  thereof  filed),  and  by  the  old  plan  showing  the  land  covered  by  such  grants, 
that  the  railway  company  acquired  by  purchase,  and  by  deed  in  fee  simple,  the  railway 
lands  constituting  the  station  grounds  at  Belle  River  as  shown  on  the  plan  filed,  and 
without  any  restriction  or  limitation  with  reference  to  any  highway  or  road,  or  farm 
crossing  across  such  land.  The  railway  company  never  granted,  nor  in  law  permitted 
such  a  crossing  as  is  averred  was  used  during  a  period  of  years  as  a  means  of  access 
to  the  lake  and  across  the  station  grounds  and  tracks  of  the  railway. 

The  facts  are  mnch  the  same  as  those  referred  to  in  the  opinion  handed  down, 
April  30,  1920,  and  reix)rted  in  the  Judgments  of  the  Board,  1920,  at  page  154,  and 
which  opinion  was  concurred  in  by  the  Assistant  Chief  Commissioner  and  the  late 
Mr.  Commissioner  Goodeve;  and,  for  the  reasons  in  that  judgment  set  forth,  in  so  far 
as  they  are  analogous  or  relative,  and  upon  the  atithorities  therein  cited,  I  am  of  the 
opinion  that  the  applicants  have  failed  to  establish  the  existence  of  the  necessary 
elements,  as  to  legal  right,  which  justify  any  interference  by  the  Board  in  making 
an  order  to  establish  a  highway  crossing  the  station  grounds  at  Belle  River,  where 
no  highway  existed,  or  does,  or  did,  exist  in  fact,  and  where,  in  law,  in  my  opinion, 
the  intermittent  user,  without  recognition,  or  proper,  i.e.  legal,  authority  of  a  pathway 
or  trail  as  a  means  of  access,  fails  to  constitute  any  highway,  or  right  of  way  which 
could  be  dealt  with  as  a  highway,  sufficient  to  justify  such  an  order. 

I  would  find  as  a  fact  tipon  the  evidence  that  although,  as  averred  by  6ld  residents 
of  Belle  River  vicinity,  there  w^s  a  track  across  the  station  grounds  at  Belle  River 
used  for  the  purpose  of  reaching  the  lake,  there  never  was  in  respect  of  it,  an  easement 
created  as  against  the  railway  by  prescription,  grant,  or  otherwise,  and  that  the  railway 
never  became  subject,  as  regards  its  title  in  fee  simple  to  the  station  grounds,  to  any 
public  highway  across  same;  and,  for  the  above  reasons,  and  because  it  is  not  within 
the  jurisdiction  of  this  Board,  in  any  event,  to  establish  a  highway  which  it  is  not 
shown  heretofore  had  any  legal  existence,  that  the  application  fails  and  must  be 
dismissed. 

Ottawa,  January  11,  1^)21, 

The  Chief  Commissioner  and  the  Assistant  Chief  Commissioner  concurred. 
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In  the  matter  of  the  Exchange  on  Freight  Charges  Payable  in  Respect  of  International 
Traific  Between  Canada  and  the  United  States 

File  ISTos.  29674.1-2. 

JUDGME^^TT 

Hon.  F.  B.  Carvell.  Chief  Commissioxer  : 

About  a  year  a^o,  complaints  were  made  to  this  Board,  practically  altog:etlier  by 
exporters  to  the  United  States,  complaining:  of  the  fact  that  they  had  been  prevented 
by  the  Canadian  railway  companies  from  prepaying  the  freight  through  to  the  point 
of  destination  in  the  United  States  in  Canadian  money.  A  hearing  was  held  at 
Ottawa  on  the  16th  of  March,  1920,  at  which  practically  all  exporters  were  repre- 
sented, and  there  it  was  stated,  and  with  two  exceptions  admitted,  that,  before  the 
rate  of  exchange  between  the  two  countries  became  abnormal,  practically  all  the 
commodities  exported  had  gone  forward  collect.  The  Board  held  in  its  judgment, 
dated  March  27  that,  under  the  Kailway  Act,  a  Canadian  railway  company  could  not 
be  compelled  to  accept  prepayment  of  freight. 

Shortly  thereafter,  the  American  railways  commenced  demanding  the  prepay- 
ment of  international  freight  to  Canada,  the  result  being  that,  with  very  few  excep- 
tions, the  freight  on  all  international  traffic  between  the  two  countries  was  paid  in 
the  United  States  in  United  States  funds,  and  thereupon  the  Canadian  importers 
commenced  pressing  for  relief,  the  same  as  the  exporter  had  previously  done. 

At  first  the  exporters  demanded  the  right  to  prepay  the  whole  rate  in  Canadian 
funds,  which  of  course  would  give  them  an  advantage  in  that  they  would  be  able  to 
pay  the  American  end  of  the  haul  in  Canadian  funds,  which  were  then  as  now  worth 
less  than  the  American  dollar.  Shortly  thereafter^  however,  the  demand  from  al] 
classes  of  business  men  was  that  the  Canadian  end  of  the  haul  should  be  paid  in 
Canadian  fujids,  and,  to  the  ordinary  business  man,  this  seems  absolutely  fair  and 
reasonable.  However,  when  considered  as  a  railway  proposition,  it  was  vigorously 
opposed  by  the  Kailway  Association  and  all  the  railway  companies  on  the  ground  that 
shippers  both  ways  would  naturally  forward  their  goods  by  that  route  the  longest 
I>ossible  portion  of  which  would  be  in  Canada.  In  other  words,  the  American  road- 
would  be  short-hauled  in  practically  every  international  transaction  in  Canada, 
excepting  possibly  exports  from  the  greater  portion  of  the  Maritime  Provinces  and, 
while  this  would  be  good  business  from  the  standpoint  of  the  Canadian  railways,  yet 
it  was  argued,  and  I  am  convinced  correctly  argued,  that,  in  a  very  short  time,  it 
would  result'  in  complete  disruption  of  the  whole  international  rate  structure  which 
has  been  laboriously  built  up  during  the  past  thirty-five  or  forty  years. 

However,  on  the  21st  of  December  last,  the  railway  companies  were  told  that  a 
solution  of  some  kind  must  be  found  for  the  difficulty,  and  one  which  would  in  the 
end  practically  amount  to  paying  the  Canadian  end  of  the  haul  in  Canadian  funds. 
On  the  6th  day  of  January  instant,  at  a  conference  with  representatives  of  the  railway 
companies  of  Canada,  a  proposal  was  made  which  was  accepted  in  principle,  but 
further  time  v^as  taken  in  which  to  perfect  the  details,  and,  finally,  on  the  11th  day 
of  January,  a  written  statement  was  furnished  this  Board  by  the  Railway  Associa- 
tion of  Canada,  which  was  the  result  of  extended  negotiations  between  that  body  and 
this  Board,  reading  as  follows: — 

"  Exchange  surcharge  on  International  Shipments,  other  than  Coal  and 
Coke,  to  he  added  to  the  total  through  charges^  including  advanced  charges 
payable  to  United  States  Carriers,  when  Payable  and  collected  in  Canada. 

"  1.  A  surcharge  of  sixty  per  cent  of  the  rate  of  exchange  arrived  at  in 
accordance  with  the  provisions  of  this  tariff  will  be  added  to  the  total  through 
charges,  including  advanced  charges  payable  to  United  States  carriers,  on  all 
shipments  between  Canada  and  the  United  States,  in  both  directions,  when 
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such  charges  arc  paj-iable  and  collected  in  Canada.  When  all  charges  are  paid 
at  United  States  points  in  United  States  funds  this  surcharge  will  not  be 
added. 

"2.  On  shipanents  from  Canada  the  surcharge  must  be  collected  at  the 
rate  governing  on  the  date  of  the  bill  of  lading;  and  on  shipments  to  Canada 
at  the  rate  governing  on  the  date  of  advice  note  of  airrival  at  the  Canadian 
destination.    Such  surcharge  will  accrue  entirely  to  the  Canadian  carrier. 

"  3.  Telegraphic  advice  will  be  sent  to  railway  agents  in  Canada  on  the  last 
day  of  each  month  specifying  the  surcharge  to  be  collected  from  the  first  to 
the  fourteenth  (inclusive)  of  the  following  month;  and  on  the  fourteenth  day 
of  each  month  specifying  the  surcharge  to  be  collected  from  the  fifteenth  to  the 
last  day  (inclusive)  of  such  month.  Agents  must  file  such  telegraphic  adVice 
with  this  tariff.  The  surcharge  must  be  shown  as  a  separate  item  on  all  bills 
of  lading  and  waybills  for  outbound  shipments  and  on  all  freight  expense  bills. 

^'Exception. — This  tariff  does  not  apply  to  export  and  import  traffic  from 
or  to  points  of  origin  or  destination  in  the  United  States  via  Canadian  ports, 
on  which  all  charges  must  be  collected  in  United  States  currency  or  its  equiva- 
lent. 

^' Nate. — In  arriving  at  the  surcharge  the  rate  of  exchange  quoted  for 
New  York  funds  by  the  Bank  of  Montreal  at  noon  in  Montreal  on  the  last  day 
of  each  month  will  govern  from  the  first  to  the  fourteenth  (inclusive)  of  the 
following  month;  similarly,  such  quotation  at  noon  on  the  fourteenth  will 
govern  from  the  fifteenth  to  the  last  day  (inclusive)  of  such  month.  Should 
the  governing  date  fall  on  a  Sunday  or  Canadian  or  United  States. legal 
holiday,  the  noon  quotation  of  the  preceding  day  will  govern. 

In  determining  the  surcharge,  fractions  less  than  one-half  will  be  disre- 
garded and  fractionos  of  one-half  or  over  will  be  counted  as  one  per  cent. 

"  This  tariff  is  effective  January  22,  1921.  The  rate  of  exchange  quoted 
for  New  York  funds  by  the  Bank  of  Montreal  at  noon  in  Montreal  on  the  21st 
January  will  govern  from  the  22nd  to  the  31st,  inclusive." 

This  proposal  was  supported  -and  agreed  to  by  representatives  of  the  following 
railways:  Canadian  National,  Grand  Trunk,  Canadian  Pacific,  Michigan  Central, 
New  York  Central,  Rutland,  Toronto,  Hamilton  and  Buffalo,  Essex  Terminal,  Pere 
Marquette,  Delaware  and  Hudson,  and  the  Railway  Association  of  Canada.  It  was 
also  accepted  by  the  representative  of  the  Quebec,  Montreal  and  Southern,  who,  how- 
''iver,  protested  that  the  arrangement  would  be  extremely  unfair  to  that  road. 

We  also  held  conferences  with  representatives  of  the  important  Boards  of  Trade 
and  trade  organizations  generally,  all  of  whom  considered  the  scheme  the  best  that 
liad  yet  been  offered,  although  claiming  that  certain  communities  would  be  more 
favourably  affected  than  others. 

After  considerable  discussion,  the  proposal  was  agreed  to  by  the  Board.  The 
principal  discussion  between  the  Board  and  the  railway  companies  was  as  to  what 
would  be  a  fair  surcharge  to  be  added  to  the  rate  which  would  place  the  Canadian 
railway  in  a  position  to  receive  payment  of  the  whole  charge  in  Canadian  funds  and 
pay  the  American  share  of  their  American  connections  in  American  funds. 

This  arrangeraent  will  also  apply  to  the  American  roads,  who,  while  not  compelled 
to  send  their  freight  forward  collect,  we  are  assured  will  do  so  because  they  will  hold 
the  Canadian  railways  responsible  to  repay  them  their  share  in  American  funds,  and 
arrangements  are  now  being  made  by  the  Canadian  roads  to  have  these  goods 
forwarded  collect,  thus  giving  both  the  Canadian  importer  and  exporter  the  right  to 
pay  the  whole  freight  rate  on  international  business  in  Canadian  funds. 

It  is  quite  evident  that  the  Canadian  road  which  has  a  short  Canadian. haul  and 
a  long  American  one  is  at  a  disadvantage,  whereas  the  road  which  possesses  a  long 
Canadian  haul  as  compared  with  the  short  American  one  has  a  distinct  advantage  in 
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this  arrangement,  but  it  was  frankly  admitted  both  by  the  railway  companies  and 
the  Board  that  whatever  was  done  must  be  on  the  broad  principle  of  averages,  and, 
therefore,  some  roads  as  well  as  communities  must  be  benefited  to  a  greater  extent 
than  others. 

Without  going  intx)  details,  which  I  think  are  unnecessary,  we  found,  after  a  very 
careful  consideration  of  the  total  international  traffic  carried  by  the  railway  com- 
panies of  Canada,  based  upon  their  respective  divisions  with  American  connections, 
that  the  traffic  on  the  Canadian  Pacific  would  be  more  nearly  divided  equally 
between  Canadian  and  American  hauls  respectively  than  any  other  of  the  large 
systems,  and  their  figures  showed  the  American  end  to  be  somewhat  larger  than  the 
Canadian.  The  Canadian  National  figures  showed  a  slightly  increased  Canadian 
haul  on  an  average  over  the  Canadian  Pacific,  but  the  Grand  Trunk  showed  quite  a 
large  percentage  of  the  American  haul  greater  than  the  Canadian.  Putting  together 
the  business  of  the  Canadian  National  and  Grand  Trunk  systems,  they  average  practi- 
cally the  same  as  the  Canadian  Pacific  business.  When  we  come,  however,  to  roads 
such  as  the  Quebec,  Montreal  and  Southern  and  the  Toronto,  Hamilton  and  Buffalo, 
there  we  find  that  from  two-thirds  to  three-quarters  of  their  international  business 
is  on  the  United  States  end,  the  Toronto,  Hamilton  and  Buffalo  showing  about  72 
per  cent,  and,  of  course,  as  they  will  only  receive  a  surcharge  of  60  per  cent,  they  will 
lose  to  quite  an  extent  on  all  international  traffic.  However,  as  before  stated,  I  have 
concluded  that  the  principle  of  average  is  the  only  feasible  method  under  present 
conditions  by  which  this  difficult  problem  can  be  solved  at  the  present  time,  and, 
therefore,  think  that  a  surcharge  of  60  per  cent  of  the  total  rate  of  exchange  is  the 
figure  which  will  on  an  average  place  the  Canadian  roads  in  a  iK)sition  to  pay  the 
American  connections  in  American  funds  and  yet  leave  them  Canadian  funds  for  their 
own  portion  of  the  haul. 

It  will  be  observed  that  this  arrangement  does  not  apply  to  the  rate  on  coke  and 
coal,  the  reason  being  that  these  commodities  move  practically  altogether  on  local  rates 
breaking  ^t  the  border,  and,  as  the  Canadian  importers  have  since  May  last  been 
allowed  to  pay  the  Canadian  end  of  this  business  in  Canadian  funds,  no  change  is 
necessary. 

Neither  does  it  apply  to  export  and  import  traffic  from  or  to  i>oints  of  origin  or 
destination  in  the  United  States  via  Canadian  ports,  which  still  must  be  paid  in 
United  States  currency,  because,  w^re  this  allowed  to  be  paid  in  Canadian  funds,  it 
would  practically  mean  that  goods  originating  in  the  United  States,  exported  through 
Canadian  ports,  would  pay  a  less  freight  rate  than  if  exported  from  American  ports. 
This  would  be  discriminatory  as  against  the  American  railroads  and  would  break  up 
parity  of  export  rates  between  Canadian  and  United  States  ports  now  in  existence. 
This,  in  my  judgment,  would  be  a  positive  disadvantage  to  the  business  of  the 
country  as  a  whole. 

It  was  contended  by  some  interests  at  our  conferences  that  the  rate  of  exchange 
should  be  fixed  weekly  rather  than  fortnightly,  but  there  again  it  is  a  question  of' 
average.  The  railways  may  have  a  slight  advantage  under  one  set  of  circumstances 
and  the  reverse  may  be  the  ease  under  others;  but,  if  it  is  found  in  working  out  the 
scheme  that  injustice  results  on  account  of  the  fortnightly  arrangements,  the  Board 
reserves  to  itself  the  right  to  change  it  any  time  it  may  think  proper. 

While  these  arrangements  are  not  perfect,  yet,  in  my  opinion,  it  is  the  best  solu- 
tion of  the  problem  so  far  advanced  by  any  person,  and  I  feel  sure  it  will  grant  a 
great  measure  of  relief  to  the  business  interests  of  Canada. 

The  companies  will  be  required  to  m^ke  monthly  returns  to  this  Board  showing 
the  amount  of  surcharge  collected,  and,  if  it  is  found  that  any  change  is  necessary, 
either  as  to  dates  of  arranging  the  same  or  the  i)ercentage  upon  which  the  whole 
scheme  is  based,  the  Board  will  make  whatever  corrections  may  to  them  seem  necessary. 
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An  order  should,  therefore,  issue  in  the  terms  of  the  above  proposal,  the  railway 
companies  to  have  the  privileg-e  of  tiling"  the  same  as  a  tariff,  effective  on  the  22nd  day 
of  January  instant. 

Ottawa,  January  13,  1921. 

The  Assistant  Chief  Commissioner,  the  Deputy  Chief  Commissioner,  and  Commis- 
sionea^'  Boyce  and  Rutherford  concurred. 


GENERAL  ORDER  ^^o.  326 

III  the   matter  of  the  rate  of  exchange  in  connection  witli  shipments  of  freight 
between  points  in  Canada  and  points  in  the  United  States. 

Frida\,  the  14th  day  of  January,  A.D.  1921. 

Hon.  E.  B.  Carvell,  K.C,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

W.  B.  Nantel,  K.C,  Deputy  Chief  CommissioiXer. 

A.  C.  Boyce,  K.C,  Commissioner. 

J.  G.  RuTriERFORD,  CM.G.,  Commissioner. 

File  Nos.  29674.1-2 

Upon  the  matter  bein^  brought  to  the  attention  of  the  various  railway  companies 
and  the  Railway  Association  of  Canada  at  the  sittings  of  the  Board  held  in  Ottawa, 
December  14,  1920;  and  upon  conferences  subsequently  held  between  the  Board  and 
representatives  of  the  railway  companies,  Boards  of  Trade,  and  trade  organizations, — 

The  Board  Orders:  That  the  railway  con^panies  subject  to  its  jurisdiction  be, 
and  they  are  hereby,  permitted  to  publish  and  file  tariffs,  effective  January  22,  1921, 
showing,  inter  alia,  the  following,  namely: — 

"  Exchange  Surcharge  on  International  Shipments,  other  than  Coal  and  Coke,  to  he 
added  to  the  Total  Through  Charges  including  Advanced  Charges  Payable 

to  United  States  Carriers,  when  Payable  and  Collected  in  Canada. 
"  1.  A  surcharge  of  sixty  per  cent  of  the  rate  of  exchange,  arrived  at  in 
accordance  with  thie  provisions  of  this  tariff,  will  be  added  to  the  total  through 
charges,  including  advanced  charges  payable  to  United  States  carriers,  on  all 
shipments  between  Canada  and  the  United  States,  in  both  directions,  when 
such  charges  are  payable  and  collected  in  Canada.  When  all  charges  are  paid 
at  United  States  points  in  United  States  funds,  this  surcharge  will  not  be 
added. 

2.  On  shipments  from  Canada,  the  surcharge  must  be  collected  at  the 
rate  governing  on  the  date  of  the  bill  of  lading;  and  on  shipments  to  Canada, 
at  the  rate  governing  on  the  date  of  advice  note  of  arrival  at  the  Canadian 
destination.    Such  surcharge  will  accrue  entirely  to  the  Canadian  carrier. 

"  3.  Tel^raphic  advice  will  be  sent  to  railway  agents  in  Canada  on  the 
last  day  of  each  month,  specifying  the  surcharge  to  be  collected  from  the  first 
to  the  fourteenth  (inclusive)  of  the  following  month;  and  on  the  fourteenth 
day  of  each  month,  specifying  the  surcharge  to  be  collected  from  the  fifteenth 
to  the  last  day  (inclusive)  of  such  month.  Agents  must  file  such  telegraphic 
advice  with  this  tariff.  The  surcharge  must  be  shown  as  a  separate  item  on  all 
bills  of  lading  and  wavbills  for  outbound  shipments  and  on  all  freight  expense 
bills. 
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E deception. — This  tariff  does  not  apply  to  export  and  import  traffic  from 
or  to  points  of  origin  or  destination  in  the  United  States  via  Canadian  ports, 
on  which  all  charges  must  be  collected  in  United  States  currency  or  its  equiva- 
lent. 

"  Sote. — In  arriving  at  the  surcharge,  the  rate  of  exchange  quoted  for 
New  York  funds  by  the  Bank  of  Montreal  at  noon  in  Montreal  on  the  last  day 
of  each  month  will  govern  from  the  first  to  the  fourteenth  (inclusive)  of  the 
following  month;  similarly,  such  quotation  at  noon  on  the  fourteenth  will 
govern  from  the  fifteenth  to  the  last  day  (inclusive)  of  such  month.  Should 
the  governing  date  fall  on  a  Sunday  or  Canadian  or  United  States  legal  holiday, 
the  noon  quotation  of  the  preceding  day  will  govern. 

"  In  determining  the  surcharge,  fractions  less  than  one-half  will  be  disre- 
garded and  fractions  of  one-half  or  over  will  be  counted  as  one  per  cent. 

The  rate  of  exchange  quoted  for  New  York  funds  by  the  Bank  of  Mont- 
real, at  noon,  in  Montreal,  on  the  21st  January,  will  govern  from  the  22'nd  to 
the  31st,  inclusive." 

And  the  Board  Further  Orders:  That,  until  otherwise  ordered,  the  companies 
make  monthly  returns  to  the  Board  showing  the  amount  of  surcharges  collected. 

F.  B.  CAEVELL, 

Chief  Commissioner. 


Application  of  the  Slocan  District  Board  of  Trade  for  the  re-estahUshment  of  daily 
lake  service  on  the  Slocan,  Nelson,  and  Nakusp  lines  of  the  Canadian  Pacific 
Railway  Company. 

File  No.  24975 

JUDGMENT 

Hon.  F.  B.  Oarvell^  Chief  Commissioner: 

At  a  sitting  of  the  Board  in  Nelson,  B.C.,  on  the  18th  day  of  October  last,  this 
matter  came  up  for  discussion,  when  it  was  simply  alleged  that,  up  to  a  comparatively 
lecent  date,  the  Canadian  Pacific  Railway  Company  had  maintained  a  daily  lake 
service  in  connection  with  the  Slocan,  Nelson  and  Nakusp  lines.  There  was  no 
difference  as  to  the  facts,  and  it  became  purely  a  question  of  law  as  to  whether  or  not 
the  Board  had  jurisdiction  over  a  railway  company  as  to  service  by  sea  or  inland 
water. 

The  only  authority  which  I  can  find  on  the  subject  is  section  358  of  the  Railway 
Act,  1919.  There  is  no  doubt  but  that  all  the  conditions  of  ownership  and  operation 
as  set  forth  in  that  section  exist  in  the  case  under  discussion.  The  Canadian  Pacific 
Railway  Company  carry  on  traffic  by  the  various  inland  lakes  in  and  around  Nelson, 
including  both  the  Kootenay  and  Arrow  lakes,  in  close  connection  with  railway  lines 
in  that  vicinity,  and,  moreover,  the  railway  trains  and  lake  vessels  are  not  only  owned 
by  the  same  company  but  run  on  schedule  time,  the  one  with  the  other. 

The  Act,  however,  reads  as  follows: — 

"358.  The  provisions  of  this  Act  shall,  in  respect  of  tolls,  tariffs  and  joint 
tariffs,  so  far  as  deemed  applicable  by  the  Board,  extend  and  apply  to  the 
traffic  carried  by  any  railway  company  by  sea  or  by  inland  water,  between  any 
ports  or  places  in  Canada,"  etc. 

ft 
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As  I  construe  this,  our  jurisdiction  extends  only  over  tolls,  tariffs,  and  joint 
tariffs,  and  give  us  no  power  whatever  over  service  or  character  of  service,  and,  there- 
fore, we  would  have  no  jurisdiction  to  order  the  re-establishment  of  the  daily  service. 
The  application  should,  therefore,  be  dismissed. 

Ottawa,  January  15,  1921. 

The  Deputy  Chief  Commissioner  concurred. 


Application  of  the  corporation  of  the  city  of  St.  Thomas,  Ont.,  for  an  order  directing 
the  Michigan  Central  Railway  Company  to  construct  pedestrian  subways  under 
the  tracks  of  the  said  company  at  William  street,  Metcalf  street,  Elgin  street, 
Southwich  street  and  Railway  street  all  in  the  city  of  St.  Thomas,  Ont. 

Files  IS^s.  943^.595,  9437.597,  9437.598',  9437.600  and  9437.602. 

JUDG^^IENT 

McLean,  Assistant  Chief  Commissioner: 

Applications  for  pedestrian  subways  across  the  tracks  of  the  Michigan  Central 
on  William,  ]Metcalf,  Elgin,  Southwick  and  Railway  streets,  in  the  city  of  St. 
Thomas,  were  heard  before  the  late  Commissioner  Goodeve  and  myseK.  The  death 
of  Commissioner  Goodeve  took  place  while  the  matter  was  under  consideration,  and 
before  a  conclusion  had  been  arrived  at.  Under  these  circumstances,  the  matter  is 
presented  for  the  consideration  of  the  Board  as  if  evidence  had  been  taken  by  i\ 
single  Commissioner  under  the  provisions  of  section  12  subsection  1  (b)  of  the  Railway 
Act. 

Wliile  application  is  made  for  subways  at  the  five  streets  above  mentioned,  it 
was  stated  by  counsel  for  the  city  that  the  most  important  of  the  applications  were 
those  concerned  with  Elgin  street  and  Railway  street.  He  also  stated  that  "  perhaps 
one  farther  west "  should  be  considered. 

Evidence  was  put  in  by  the  city  bearing  iipon  the  crossings,  in  resx)ect  of  which 
application  was  made,  (being  blocked  by  the  trains  of  the  railway.  Wliat  is  applied 
for  is  the  construction  of  pedestrian  subways  which  manifestly  will  not  be  in  ease 
of  the  situation  in  respect  of  vehicular  traffic  in  so  far  as  this  is  blocked  by  the 
railway  trains  using  the  crossings.  Further,  it  is  desired  by  the  city  that  the  full 
width  of  the  street  as  at  present  should  be  retained  for  the  vehicular  and  pedestrian 
traffic,  and  that  the  pedestrian  subways  asked  for  should  be  constructed  on  the 
property  of  the  railway  and  outside  of  the  limits  of  the  streets.  It  was  set  out  by 
counsel  for  the  city  that  so  far  as  the  width  of  the  highway  was  concerned,  in  eaci^ 
f'ase  the  railway  company  was  junior  on  all  of  the  five  streets.  The  attention  of 
counsel  for  the  city  was  directed  to  the  fact  that  if  the  pedestrian  subway  was  opened 
up  over  the  property  of  the  railway  at  a  point  where  the  city  was  junior,  the  legal 
r-onsequence  of  its  being  junior  would  be  that  the  burden  of  the  expense  would  falZ 
upon  it.  Counsel  said  he  had  not  considered  that  part  of  the  matter.  But  he 
r-ontinued  that  so  far  as  the  width  of  the  highway  is  concerned  the  railway  company 
is  junior  on  all  these  five  streets.  A  little  later,  in  the  course  of  his  argument  he 
-nid :  "  So  far  as  the  question  of  cost  is  concerned,  the  Michigan  Central  is  junioir. 
.  .  .  The  cause  of  the  difficulty,  the  cause  of  the  grievance  is  the  operation  of  the 
railway;  if  so,  the  railway  should  bear  the  cost."  The  reference  to  the  Michigan 
rVntral  being  junior  is  concerned  with  its  being  junior  to  the  existing  highways. 

As  the  matter  presents  itself  to  me  there  are  difficulties  both  from  the  legal  sids 
;inrl  from  |-he  prnotir'nl  side.    There  being  highways  crossing  the  tracks  at  the  points 
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in  question,  I  do  not  think  the  Board  has  any  power  to  authorize  the  opening  up 
over  the  tracks  of  the  railway  outside  of  the  street  limits,  and  adjacent  thereto,  of 
such  an  additional  way  or  communication  as  would  be  afforded  by  the  pedestrian 
subway.  In  permitting  a  street  to  be  carried  across  railway  tracks  the  Board  is 
governed  as  a  maximum  by  the  width  of  the  street  on  either  side  of  the  right  of  way 
and  outside  of  the  tracks.  In  the  present  instance,  as  indicated,  the  full  width  of 
the  street  is  already  provided  for,  and  it  is  desired  that  the  subway  should  take  up 
an  additional  width  on  the  right  of  way. 

Further,  if  the  Board  has  power,  and  if  sanction  is  given,  the  city  in  respect 
of  the  pedestrian  subway  would  be  junior  and,  therefore,  would  have  to  bear  the 
full  cost  of  construction  aijd  maintenance. 

From  the  standpoint  of  use  of  the  subway,  I  think  a  most  unsatisfactory  situa- 
tion would  be  created  if,  in  addition  to  having  a  level  crossing  for  pedestrian  and 
vehicular  traffic,  there  was  adjacent  thereto  a  pedestrian  subway.  I  am  very  much 
afraid  that  the  existence  of  the  level  crossing  would  be  construed  by  many  a 
pedestrian  as  an  invitation  to  use  it  regardless  of  the  dangers  which  might  be  avoided 
by  the  use  of  the  pedestrian  subway,  if  constructed. 

On  consideration  of  the  whole  matter  it  seems  to  me  that  the  situation  is  on-i 
which  can  be  worked  out  best  by  conference  and  agreement  between  the  city  and  the 
railway  in  regard  to  the  construction  of  such  additional  subways  as  may  be  agreed 
upon  as  necessary;  these  subways  to  provide  for  the  handling  both  of  vehicular  and 
pedestrian  traffic. 

While  the  dates  when  the  highways  concerned  came  into  existence  were  not  set 
out  at  the  hearing,  it  was  understood  from  the  statement  of  counsel  for  the  city  as 
to  a^  these  crossings  being  senior  to  the  railway,  that  they  come  within  the  provisions 
of  the  ^Railway  Act  in  respect  of  the  Grade  Crossing  Fund.  This  being  so,  the 
Board  would  be  in  a  position  to  make  a  grant  from  said  fund  in  respect  of  such 
agreement  as  may  be  worked  out. 

Ottawa,  January  18,  1921. 

The  Chief  Commissioner,  the  Deputy  Chief  Commissioner  and  Commissioners 
Boyce  and  Butherford  concurred. 


GENEEAL  OEDEK  No.  321 

In  the  matter  of  Sections  167  and  170  of  the  Railway  Act,  1919,  and  the  question  of  the 
form  evidence  of  the  Board's  approval  of  route  maps  or  location  plans  thereunder 
shall  take: 

File  "Ro.  29383.1 

Thursday,  the  2nd  day  of  December,  A.D.  1920 

Hox.  F.  B.  Cau\]:ij..  ICC,  Chief  Commissioner. 

S.  J.  McLeax.  Assistant  Chief  Commissionei\ 

Hox.  W.  B.  Naxtel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

The  matter  having  been  considered  at  a  meeting  of  the  Board  held  in  the  Chief 
Commissioner's  office,  Tuesday,  November  30,  1920,  at  which  were  present  the  Chief 
Commissioner,  the  Assistant  Chief  Commissioner,  the  Deputy  Chief  Commissioner, 
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and  Commissioners  Boyce  and  Kutherford,  it  was  decided  that  all  route  maps  and 
location  plans  approved  and  sanctioned  by  the  Board  be  signed  by  the  Chief  Com- 
missioner. 

The  Board  accordingly  so  orders  and  declares. 

F.  B.  CARVELL, 

Chief  Commissioner. 


OBDER  No.  30481 

In  the  matter  of  the  applications  of  the  Saskatoon  Board  of  Trade  and  Saskatchewan 
Associated  Boards,  the  Calgary  Board  of  Trade,  the  Winnipeg  Board  of  Trade, 
The  Toronto  Board  of  Trade,  the  Toronto  Board  of  Control  in  support  of  western 
Boards  of  Trade  and  trade  organizations,  the  city  of  Toronto  and  hydro  muni- 
cipalities, the  Government  of  the  province  of  Saskatchewan,  and  the  Govern- 
ment of  the  province  of  Manitohd  for  an  order  suspending  the  railway  rate, 
increases  as  granted  by  the  General  Order  of  the  Board  No.  308,  dated  September 
9,  1920;  or,  in  the  alternative,  varying  the  said  order  by  reducing  the  increases 
thereby  granted  on  railway  lines  west  of  Fort  William  to  fifteen  per  cent: 

File  No.  29996.24 

Thursday,  the  23rd  day  of  December,  A.D.  1920 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Xantel,  K.C.,  Deputy  Chief  Commissioner. 

J.  G.  Kutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  applications  at  the  sittings  of  the  Board  held  in  Ottawa,  Novem- 
ber 22,  1920,  the  applicants,  the  Montreal  Board  of  Trade,  the  Can.adian  Manufacturers' 
Association,  the  Canadian  Railway  Association,  the  Canadian  Pacific,  Grand  Trunk, 
and  Toronto,  Hamilton  and  Buffalo  Railway  Companies,  the  Canadian  National 
Railways,  the  Michigan  Central  Railroad  Company,  the  Brotherhood  of  Locomotive 
Engineers,  the  Fruit  Division  of  the  Department  of  Agriculture,  and  the  Liternational 
Harvester  Company  being  represented  at  the  hearing,  and  what  was  alleged, — 

It  is  ordered:  That  the  applications  be,  and  they  are  hereby,  refused. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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OEDER  No.  30514 

In  the  maiter  of  the  a^plicat'wu  of  the  Canadian  Northern  Railway  Company,  herein^ 
after  called  the  "  applioant  company/'  under  sections  252  and  256  of  the  Railway 
Act,  1919,  for  authority  to  construct  a  transfer  track  hetween  its  railway  and 
the  Canadian  Pacific  Railway  through  block  101 ,  at  Estevan,  in  the  province  of 
Saskatchewan,  and  to  construct  its  track  across  Wi  avenue,  as  shown  on  the^ 
plan,  profile,  and  hook  of  reference  combined,  dated  the  12th  November,  1919,  on 
file  with  the  Board  under  file  No.  671S47: 

Tuesday,  the  28th  day  of  December,  A.D.  1920. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel^  K.C.,  Deputy  Chief  Commissioner, 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Regina,  October 
23,  1920,  the  applicant  company,  the  town  of  Estevan,  and  the  Canadian  Pacific 
Railway  Company  being  represented  at  the  hearing,  and  what  was  alleged;  and  upon 
reading  the  further  submissions  filed  on  behalf  of  the  applicant  company  and  the 
Canadian  Pacific  Railway  Company, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized, 
at  its  own  expense,  to  construct  a  transfer  track  between  its  railway  and  the  Canadian 
Pacific  Railway  through  block  101,  at  Estevan,  in  the  province  of  Saskatchewan,  and 
to  cross  4th  avenue,  as  shown  on  the  said  plan,  profile,  and  book  of  reference  combined 
on  file  with  the  Board  under  file  No.  6713.47:  the  crossing  of  4th  avenue  to  be 
constructed  in  accordance  with  "  The  Standard  Regulations  of  the  Board  Affecting 
Highway  Crossings,  as  amended  May  4,  1910";  and  as  soon  as  the  transfer  track  at 
Estevan  is  installed,  the  transfer  tracks  at  Erobisher  and  Midale  to  be  removed. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  30513 

In  the  matter  of  the  application  of  the  Canadian  Passenger  Association,,  under  section 
SJfS  of  the  Railway  Act,  1919,  for  approval  of  certain  reduced  fare  transportation 
privilege  certificates,  on  file  with  the  Board  under  file  No.  1115.11: 

Tuesday,  the  4th  day  of  January,  A.D.  1921. 

Hex.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 

The  Board  orders:  That  the  following  reduced  fare  transportation  privilege 
certificates,  namely : — 

Commercial  Travellers'  Association  of  Canada, 
Dominion  Commercial  Travellers'  Association, 
Maritime  Commercial  Travellers'  Association, 
Northwest  Commercial  Travellers'  Association, 
Ontario  Commercial  Travellers'  Association, 

on  file  with  the  board  under  the  said  file  No.  1115.11,  be,  and  they  are  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


/ 
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ORDER  'No,  30533 

7/1  the  matter  of  the  application  of  residents  of  Tilney,  Sash.,  for  an  order  directing 
the  Canadian  National  Railways  to  appoint  a  station  agent  at  Tilney;  and  in 
the  matter  of  the  General  Order  of  the  Board  No.  51i,  dated  January  6,  1910: 

File  No.  4205.273. 

Friday^  the  7th  day  of  January,  A.D.  1921. 

Hon.  F.  B.  Carvell,,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE_,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  alleged  in  support  of  the  application  and  on  behalf  of  the 
railway  company;  and  upon  the  report  and  recommendation  of  the  Chief  Operating 
Officer  of  the  Board, — 

It  is  ordered:  That  the  Canadian  National  Railways  be,  and  they  are  hereby, 
directed  forthwith  to  appoint  and  maintain  a  station  agent  at  Tilney,  in  the  province 
of  Saskatchewan. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  30548 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter 
called  the  "  applicants'/  under  section  188  of  the  Railway  Act,  1919,  for  approval 
of  the  location  and  details  of  station  at  Birsay,  in  the  province  of  Saskatchewan, 
as  shown  on  the  plan  on  file  with  the  Board. 

File  No.  29935. 

Friday,  the  7 th  day  of  January,  A.D.  1921 . 
Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, 
and  the  consent  of  the  rural  municipality  of  Coteau  No.  255,  filed, — 

The  Board  Orders:    That  the  location  of  the  applicants'  station  at  Birsay,  in  the 
province  of  Saskatchewan,  as  shown  on  the  plan  on  file  with  the  Board  under  file  No 
29935,  be,  and  it  is  hereby,  approved;  the  said  station  building  to  be  constructed  in  . 
accordance  with  the  applicants'  4th  class  station  plan,  on  file  with  the  Board. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  30560 

In  the  matter  of  the  application  of  the  Grand  Trunk  Railway  Company  of  Canada, 
hereinafter  called  the  "  applicant  company,"  under  section  188  of  the  Raihvay 
Act,  1919,  for  approval  of  the  location  and  details  of  its  proposed  station  at 
Allanhurg,  on  the  19th  District,  London  Division,  of  its  line  of  railway,  as 
shown  on  the  plans  on  file  with  the  Board  under  file  No.  30679. 

Friday,  the  14th  day  of  January,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the 
Board,  the  township  of  Thorold  offering  no  objection,  although  duly  notified  as 
appears  by  proof  of  service  of  notice  of  the  application,  filed, — 

The  Board  orders:  That  the  location  and  details  of  the  applicant  company's 
proposed  station  at  Allanburg,  on  the  19th  District,  London  Division,  of  its  line  of 
railway,  as  shown  on  the  plans  on  file  with  the  Board  under  the  said  file  No.  30679, 
be,  and  they  are  hereby,  approved,  the  work  to  be  completed  by  June  30,  1921. 

F.  B.  CARYELL, 

Chief  Commissioner. 


ORDER  No.  30568 

In  the  matter  of  the  application  of  R.  E.  Brouse,  of  Leaman,  Alberta,  for  an  order 
requiring  the  Canadian  National  Railways  to  appoint  a  station  agent  at  Chip 
Lake  station,  in  the  province  of  Alberta. 

File  No.  25412 

Tuesday,  the  18th  day  of  January,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  ie  filed  in  support  of.  the  application  and  on  behalf  of  the 
railway  company;  and  upon  the  report  and  recommendation  of  an  Inspector  of  the 
Board,  concurred  in  by  its  Chief  Operating  Officer, — 

The  Board  orders:  That  the  Canadian  National  Railways  be,  and  they  are 
hereby,  directed  forthwith  to  appoint  a  caretaker  at  Chip  Lake  station,  in  the  province 
of  Alberta,  whose  duties  will  be  to  see  that  the  statio-n  waiting-room  is  kept  clean  and, 
when  necessary,  heated  and  lighted  for  the  accommodation  of  passengers  on  the 
arrival  and  departure  of  trains,  and  to  care  for  package  freight  and  express  matter. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  the  corporation  of  the  city  of  St.  Thomas  for  an  order  directing  the 
Michigan  Central  Railroad  Company  to  provide  a  siihway  or  other  means  for, 
its  employees  to  cross  the  trades  of  the  said ^tmyorayf  h^ei'we.en  Talbot  street 
and  the  shops  and  round-house  of  tlie  compafiy^^^going  to  and' returning  from 
their  worh. 

—  c-i  -^it;^"     ^^^^  ^^^'^ 

JUDGMEN'T     .  <3.b  Jl 

McLeax,  Assistant  Chief  Commissioner: — 

The  above  application  was  heard  at  St.  Thoma^  ^^iSlore  the  late  Commissioner 
G-oodeve  and  myself.  The  matter  had  been  considered,  but  a  concluded  opinion  had 
not  been  arrived  at  at  the  time  of  his  death.  I  am,  therefore,  presenting  the  matter 
to  the  Board  as  a  report  made  under  section  12,  subsection  1  (h)  of  the  Railway  Act. 

The  application  i&  made  by  the  city  of  St.  Thomas  for  an  order  directing  the 
Michigan  Central  Railway  Company  to  provide  a  subway  or  other  means  for  its 
employees  to  cross  the  tracks  of  the  said  company  between  Talbot  street  and  the 
shops  and  round-house  of  the  company  in  getting  to  and  returning  from  their  work. 
I-n  the  application  the  reasons  are  set  out  as  follows : — 

"  Application  is  hereby  made  to  the  Board  by  the  corporation  of  the  city 
of  St.  Thomas  for  an  order  directing  the  Michigan  Central  Railroad  Company 
to  construct  and  provide  a  subway  or  other  means  for  its  employees  to  cross 
the  tracks  of  the  said  company,  between  Talbot  street  and  the  shops  and  round- 
house of  the  company  in  the  city  of  St.  Thomas,  in  going  to  and  returning 
from  their  work. 

"  The  grounds  for  the  making  of  this  application  are  that  large  numbers 
of  the  employees  of  the  company  are  daily  compelled  in  going  to  and  returning 
from  their  work  at  the  shops  and  round-house  of  the  company,  to  cross  both 
main  line  tracks  as  well  as  several  sidings  use-d  for  the  moving  of  trains  and 
for  switching  purposes,  and  in  doing  so  they  are  in  danger  of  losing  their  lives 
or  of  sustaining  bodily  injury.  The  lands  of  the  said  company  referred  to  in 
this  application  lie  south  of  Talbot  street  and  between  Ross  street  and  First 
avenue,  a  distance  of  about  3,400  feet,  and  there  is  no  street  or  highway  or 
other ^ means  of  crossing  such  tracks  between  Ross  street  and  First  avenue,  as 
the  lands  of  the  said  company  between  the  above  points  are  occupied  by 'the 
main  line  tracks,  sidings,  shops  and  round-house  of  the  company,  and  large 
numbers  of  such  employees  live  north  of  Talbot  street,  and  the  shops  and 
round-house  are  south  of  the  tracks." 

Counsel  for  the  city  set  out  that  the  matter  had  been  brought  to  the  attention  of 
the  city  council  from  time  to  time  by  the  employees  of  the  Michigan  Central. 

16291—1  •  I  491  i  • 


About  one-third  of  the  city  from  east  to  west  between  First  avenue  and  Boss 
street  is  occupied  by  the  tracks,  yards  or  shops  of  the  Michigan  Central.  These 
streets  are  some  3,380  feet  apart.  The  yards  of  the  Michigan  Central  are  bounded 
on  the  north  by  Talbot  street,  on  the  east  by  First  avenue,  on  the  south  by  Wellington 
street  and  Jonas  street  and  on  the  west  by  Ross  street.  There  are  subway  crossings 
on  First  avenue  and  Ross  street,  but  there  are  no  crossings  between.  It  is  stated 
that  a  large  number  of  the  employees  of  the  railway  live  on  the  north  side  of  Talbot 
street,  north  of  the  Michigan  Central,  and  also  the  eastern  part  of  the  city.  It  is 
contended  that  the  men,  to  get  to  the  shops  and  round-house,  have  to  make  their  way 
across  the  tracks  and  over  and  through  trains.  From  the  north  side,  those  having 
to  get  to  the  shops  or  round-house  may  go  either  east  around  by  First  avenue  or  west 
by  Ross  street,  then  three  blocks  down  to  Wellington  street  and  then  back.  It  is 
stated  by  Counsel  for  the  city  of  St.  Thomas  that  this  involves  a  detour  of  about  a 
mile. 

I-n  regard  to  the  time  and  distance  elements  the  submission  of  the  railway  was 
tliat  there  were  three  ways  by  which  the  men  could  cross  the  tracks  in  complete 
security  in  reasonable  time,  viz.,  (a)  by  going  south  from  Talbot  street  on  Ross 
street,  under  the  subway  constructed  in  1908,  to  Jonas  street,  then  east  on  Jonas 
street  to  the  railway's  property  and  thence  by  pathway  across  the  railway^s  property 
to  the  shops.  According  to  the  evidence  of  Mr.  E.  R.  Webb,  this  pathway  is  between 
tracks  in  a  part  of  the  yard  net  used  for  the  making  up  of  trains,  but  for  repair  work. 
The  distance  by  this  route  from  the  corner  of  Ross  and  Talbot  streets  to  the  shops 
is  given  at  2,387  feet,  and  it  is  estimated  that  this  could  be  wall^ed  in  seven  minutes; 
(h)  by  going  the  same  route  as  in  (a)  but  keeping  to  highways  the  whole  way,  by 
going  south  on  Ross  street  to  Wellington  street,  then  east  on  Wellington  street  to  the 
shops,  this  route  being  longer  by  564  feet.  The  distance  is  given  as  2,954  feet,  and 
the  time  taken  to  walk  it  is  placed  at  8|  minutes;  (c)  by  proceeding  east  on  Wellington 
street  to  First  avenue,  via  First  avenue  to  Talbot  street,  distance  3,369  feet;  the 
time  is  given  at  11^  minutes. 

Under  cross-examination,  Mr.  Donohue,  Division  Superintendent  of  the  railway, 
stated  that  the  men  were  forbidden  to  cross  the  yards,  but  that  notwithstanding  this 
they  did  cross  at  the  lower  end  of  the  yard,  instead  of  going  through  the  Ross  street 
subway,  and  then  came  up  around  the  passenger  trains  and  crossed  through  west  of 
the  yard.  He  stated  that  from  Jonas  street,  which  runs  east  from  Ross  street,  there 
is  a  path  alongside  the  tracks  leading  to  the  shops.  He  stated  that  in  order  to  get 
to  the  round-house  in  coming  from  Jonas  street  the  men  would  have  to  cross  the 
tracks  up  by  the  shops,  and  not  in  the  yard  where  the  trains  are  moving  about. 
Similar  evidence  was  given  by  Mr.  E.  R.  AVebb,  Division  Master  Mechanic. 

While  application  was  made  for  a  subway,  intimation  was  given  by  applicant  at 
the  hearing  that  an  overhead  bridge  would  be  satisfactory.  The  application  as 
launched  deals  with  the  situation  affecting  men  coming  from  north  of  Talbot  street. 
There  is,  as  stated  by  Counsel  for  the  applicant  at  the  hearing,  very  little  difficulty 
at  the  south  end  of  the  yards. 

The  railway  submitted  a  statement  setting  out  the  distribution  of  their  employees 
according  to  the  location  of  their  residences,  which,  as  analysed,  showed  35  per  cent 
of  them  living  nortl\  of  Talbot  street.    The  statement  is  as  follows: — 

"Jn  considering  what  employees  would  use  the  pedestrian  subway  if 
constructed,  the  domiciles  of  the  employees  must  be  considered.  It  should  also 
be  borne  in  mind  that  there  is  a  subway  at  the  extreme  east  of  the  yard  (First 
avenue)  and  a  subway  at  the  extreme  west  (Ross  street).  It  is  obvious, 
therefore,  that  all  employees  living  north  of  the  station  yards,  and  who  live 
we^t  of  Ross  street  or  east  of  First  avenue,  are  just  as  close  to  their  work  by 
u^^ing  the  subways  on  these  streets  as  they  would  be  by  u-sing  the  proposed 
pedestrian  subway.  Evidence  was  given  by  Division  Master  Mechanic  E.  R. 
Webb,  and  statements  filed  showing  the  total  number  of  men  employed,  and 
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subdividing  th€6€  by  showing  those  living  nortli  and  those  living  south  of  the 
tracks.    This  statement  shows: — 

North        South  Total 

57  126  183 

224  426  $50 

22  19  41 

3  3  6 

306  574  880 


From  this  list  you  will  see  that  there  are  about  880  men  employed,  and 
of  this  number  306,  or  35  per  cent,  live  north  of  the  railroad. 

"  Of  the  three  hundred  and  six  men  (306)  living  north  of  the  tracks,  one 
hundred  and  ninety -six  (196)  live  north  of  Talbot  street,  between  Flora  (exten- 
sion of  Ross  street)  and  First  avenue.  These  would  be  closer  their  work  by  a 
few  minutes  if  proposed  subway  be  built.  The  balance,  ninety-eight  (98),  live 
west  of  Ross  street,  and  the  route  to  their  work  is  just  as  short  via  Ross  street 
subway  as  by  suggested  subway.  Six  (6)  of  the  men  get  to  their  homes  via 
Alexandria  avenue,  which  is  136  feet  west  of  First  avenue.  These  men  are 
approximately  as  close  to  their  work  via  First  avenue  subway  as  by  the  proposed 
subway.  Adding  forty-three  (43)  locomotive  engineers  a-ad  firemen,  the 
proposed  subway  would  benefit  a  total  of  two  hundred  and  thirty-nine  (239) 
men." 

Exception  was  taken  by  the  railway  to  the  jurisdiction  of  the  Board.  The  posi- 
tion by  the  railway  as  developed  was  that  the  matter  of  added  convenience  as  a  result 
of  the  construction  asked  for  was  insufficient  to  give  jurisdiction;  that  there  must 
be  a  question  of  safety  involved  as  well.  The  only  case  in  which  this  point  has  been 
considered  was:  Consideration  of  the  rriatter  of  requiring  improved  conditions  in  the 
C.P.R.  yards  at  Winnipeg  in  the  matter  of  employees  going  to  and  from  their  worh^ 
File  18303.    This  was  referred  to  at  the  present  hearing. 

In  the  Winnipeg  case  the  question  of  jurisdiction  was  queried  by  Mr.  Curie  for 
the  railway  in  the  following  language : — 

"If  an  application  of  this  kind  is  cognizable  by  the  Board,  which  we 
submit  it  is  not,  of  course  we  are  willing  to  pay  all  deference  to  any  suggestion 
the  Board  would  make  about  it;  but  it  can  only  be  in  reference  to  the  question 
of  safety.  I  take  it  the  Board  will  not  take  cognizance  of  any  question  of 
convenience  to  employees  getting  to  the  round-house." 

In  dealing  with  this  matter,  Chief  Commissioner  Mabee  asked :  Why  does  not 
it  fall  within  section  30,  subsection  {g),  of  the  Railway  Act,  which  reads:  '  The  Board 
may  make  orders  and  regulations  with  respect  to  the  rolling  stock,  apparatus,  cattle 
guards,  appliances,  signals,  methods,  devices,  structures  and  works  to  be  used  upon 
the  railway  so  as  to  provide  means  for  the  due  protection  of  property,  the  employees 
of  the  railway  company  and  the  public?'  This  provision  is  set  out  in  subsection  {g) 
of  section  287  of  the  Railway  Act  of  1919,  which  reads: — 

"  (^g)  with  respect  to  the  rolling  stock,  apparatus,  cattle  guards,  appliances, 
signals,  methods,  devices,  structures  and  works,  including  light,  heat  a^id  power 
lines  or  wires,  to  be  used  upon  the  railway,  so  as  to  provide  means  for  the  due 
protection  of  property,  the  employees  of  the  company,  and  the  public  and  all 
persons  travelling  on  His  Majesty's  service." 

The  scope  differs  somewhat,  this  being  indicated  by  the  portions  italicized;  but 
it  will  be  noted  that  the  provision  as  to  the  safety  of  the  employees  is  the  same. 
Counsel  for  the  Canadian  Pacific  Railway  in  the  Winnipeg  case  admitted  that  the 
section  quoted  by  Chief  Commissioner  Mabee  was,  if  there  was  any  jurisdiction,  the 
one  applicable,  and  the  contention  that  there  was  jurisdiction  was  upheld  by  the 
Chief  Commissioner. 
16291— 1^ 
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The  question  of  safety,  in  respect  to  the  justification  for  intervention  by  the 
Board,  was  referi-ed  to  at  various  points  in  the  Winnipeg  case.  The  Chief  Commis- 
sioner said  at  p.  3425 :  "  These  people  cannot  go  bacji  and  forward  to  their  work 
without  some  safe  means  of  doing  so."  At  pp.  3428  and  342^9'  the  following  la^nguage 
was  used  by  him :  "  You  cannot  extend  that  at  the  expense  of  the  safety  of  the  people 
who  have  to  get  to  and  from  the  round-house.  They  have  to  have  a  mode  of  getting 
in  and  out  without  subjecting  themselves  to  the  dangers  they  have  suffered  in  the 
past.    It  is  a  marvel  that  there  have  not  been  dozens  killed  already." 

While  counsel  for  the  applicant  in  the  present  case  adduced,  as  has  been  indicated, 
material  bearing  on  the  element  of  convenience,  he  frankly  recognized  danger  as  the 
main  questio-n,  saying  in  this  connection,  "  the  most  important  point  is  in  the 
danger." 

It  was  alleged  that  at  one  time  a  crossing  had  been  maintained  by  the  Michigan 
Central,  south  over  its  tracks  from  Talbot  street  to  the  shops,  and  it  is  stated  that 
*'  of  late  years  that  has  been  abandoned  and  the  men  have  been  compelled  to  make  their 
way  as  best  they  could  across  the  tracks,  and  over  a:nd  through  trains."  The  railway's 
rejoinder  regarding  the  status  of  this  crossing,  as  set  out  in  written  answer  on  file, 
is : — 

Mr.  Doherty  in  his  argument  stated  that  there  had  at  one  time  existed 
a  surface  crossing  at  or  near  the  point  where  the  subway  is  asked  for.  Such  a 
crossing  did  exist  prior  to  1908,  when  the  construction  of  the  Ross  street  subway 
was  ordered.  It  was,  however,  a  private  crossing  used  for  the  purpose  of 
getting  material  across  'the  yard  from  the  company's  freight  sheds  to  the  shops, 
and  as  an  emergency  crossing  to  be  used  in  event  of  fire  at  the  shops,  and  it 
was  never  open  to  the  public  and  was  strictly  a  private  one,  and  the  employees 
were  forbidden  to  use  it.  This  was  removed  when  the  Ross  subway  was  built 
in  1908." 

Statements  have  been  filed  by  both  parties  concerning  the  number  of  accidents 
which  have  taken  place.  It  is  contended  by  the  railway  that  on  any  tabulation  of 
accidents  the  figures  should  run  from  1908  when  the  Ross  street  subway  was  opened. 
From  the  evidence  in  the  application  for  a  subway  at  Ross  street  (hearing  of  October 
14,  1904,  Evid.,  Vol.  11,  it  appears  that  at  the  date  of  the  application,  there  were 
gates  on  Ross  street,  and  that  on  account  of  the  volume  of  shunting  the  gates  were 
down  60  much  as  to  impede  travel  over  this  crossing. 

That  there  is  travel  across  the  tracks  south  of  Talbot  street  is  admitted.  That 
accidents  have  taken  place  is  unfortunately  true.  The  figures  ^ of  accidents  submitted 
by  counsel  for  the  applicant  show  some  eight  accidents  which  have  taken  place  in  the 
last  twenty-five  years.  It  is  stated,  this  is  a  partial  list.  The  railway  sets  out  from  its 
analysis  that  four  of  these  accidents  occurred  while  the  men  were  on  duty  in  the 
yards,  not  crossing  to  their  work;  that  in  two  cases  there  were  accidents  as  a  result 
of  crawling  between  cars;  in  one  instance  an  accident  from  a  man  jumping  from  an 
engine  in  freigh't  shed  in  front  of  an  engine  backing  up  in  the  opposite  direction,  and 
one  case  they  were  irnable  to  check.  The  list  of  accidents  which  the  railway  submits 
as  happening  from  1908  covers  four  cases,  three  of  which  are  attributable  to  crossing 
the  yards  from  Talbot  street. 

While  questions  of  convenience  in  i>oint  of  time  taken  in  coming  to  and  going 
from  the  shops  and  round-house  were  introduced,  it  is  admitted  that  this  is  not  the 
factor  on  which  the  Board  can  decide.  Much  as  accidents  are  to  be  deplored,  the 
accidents  in  question  are  not  the  determining  factor.  The  question  is  the  cause.  If 
those  employed  in  the  shops  and  round-houses  create  a  dangerous  situation  for  them- 
selves by  crossing  the  tracks  of  the  company  instead  of  taking  an  available  detour 
involving'some  extra  time,  this  does  not  of  itself  create  a  situation  where  the  Board 
has  power  to  intervene  under  the  Railway  Act.  The  sole  question  the  Board  can 
deal  with  is — is  there  an  unsafe  condition  which  the  men  are  compelled  to  face? 
Aro  thoy  r-ompolled  to  cross  the  yards  south  from  Talbot  street?    It  was  so  asserted. 
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The  Board  was  asked  to  so  infer  from  the  details  furnished  as  to  accidents.  But  no 
evidence  wa&  adduced  to  show  that  men  living  north  of  Talbot  street  were  compelled 
to  cross  the  tracks.  No  evidence  was  presented  by  men  actually  working  in  the  yards 
showing  the  alleged  necessity  of  their  crossi-ng  the  tracks,  or  setting  out  the 
unescapable  dangers  of  the  existing  situation,  or  showing  why  the  detours  suggested 
were  not  feasible  and  reasonable. 

On  the  present  record  the  application  has  not  been  justified. 
Ottawa,  January  24,  1921. 

The  Chief  Commissioner,  the  Deputy  Chief  Commissioner  and  Commissioners 
Boyce  and  Butherford  concurred. 


Complaint  of  the  Silver  Standard  Mining  Company  of  New  Hazelton,  B.C.,  re  over- 
charge hy  Grand  Trunk  Pacific  Railway  Company  on  300  tons  of  zinc  concen- 
trates shipped  hetween  June  and  October,  1918,  from  New  Hazelton,  B.C.,  to 
Sand  Springs,  OMahoma. 

File  No.  27434.4 

JUDGMENT 

Hux.  F.  B.  Carvell^  Chief  Commissioner: — 

At  the  hearing  of  this  case  in  Edmonton,  in  November,  1919,  I  was  very  much 
impressed  with  the  justice  of  the  application.  It  seems  that' nine  .cars  of  ore  were 
shipped  from  New  Hazelton,  B.C.,  by  the  Grand  Trunk  Pacific  to  Oklahoma,  and  the 
conrplainant  was  informed  by  the  agent  at  New  Hazelton,  and  this  was  confirmed 
by  the  general  agent  at  Prince  Ruperl,  that  the  rate  of  $17.60  a  ton  should  apply  in 
cases  where  the  shipper  released  any  value  in  addition  to  $50  per  ton,  and  where  the 
commodity  was  worth  more  than  $50  a  higher  rate  prevailed.  The  nine  cars  of  ore 
turned  out  to  be  worth  about  $70  per  ton,  and  the  rate  charged  and  collected  by  the 
terminal  c^irrier  in  Oklahoma  amounted  to  $4,900  more  than  the  shipper  had  been 
led  to  believe  the  rate  would  be. 

At  the  hearing,  I  took  the  ground  very  strongly  that  the  railway  company  had 
made  a  contract  and  should  stand 'by  it,  but  was  discussing  it  always  from  the  stand- 
point that  the  shipping  documents  carried  a  notation  that  the  ore  was  worth  only 
'%50  per  ton,  or  that  they  released  everything  down  to  that  point.  This  question  was 
asked  particularly  by  the  Assistant  Chief  Commissioner  at  p.  12389  of  the  Board's 
Notes  of  Hearing,  as  follows: — 

"  The  Assistant  Chief  Commissioner  :  K\\  your  shipping  documents  carry 
a  notation  that  the  concentrates  moved  on  a  released  valuation  of  $50. 

"  Mr.  Newell  :  Yes.  They  released  down  to  $50  the  same  as  they  did  with 
the  lead,  which  the  company  has  adjusted  ..." 

Again,  at  p.  12390:— 

"The  Assistant  Chief  Commissioner:  But  the  whole  liability  is  limited 
to  $50,  no  matter  what  happens. 

''Mr.  Rosevear:  In  some  cases  on  the  bill  of-  lading  the  words  'value  $50 
per  ton '  were  placed ;  in  others,  released  value  of  $50  x>er  ton.  But  the  terminal 
carrier  claimed  that  the  result  of  the  analysis  after  the  metals  were  extracted 
should  be  the  basis." 

It  now  turns  out  that  o"i  five  of  the  way-bills  the  notation  had  been  put  on,  and 
on  these  five  the  terminal  carrier  has  refunded  the  money  to  the  Grand  Trunk  Pacific, 
who  have  been  able  to  settle  with  the  complainant;  but  on  the  other  four,  no  doubt 
by  mistake,  the  notation  does  not  appear.  I  am,  therefore,  of  the  opinion  that  the 
omis.sion  of  the  valuation  on  the  bills  of  lading  for  the  four  carloads  still  in  dispute. 
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inadvertently  though  it  might  have  been,  seems  to  me  to  have  made  the  shipper  liable 
for  such  higher  rates  legally  chargeable,  as  the  result  of  assay  at  the  Sand  Springs 
smelter  showed  values  above  $50  per  ton. 
Ottawa,  January  26,  1921. 

The  x^ssistant  Chief  Commissioner  concurred. 


Application  of  the  Petrie  Manufacturing  Company,  Limited,  under  section  35  of  the 
Railway  Act,  1919,  for  an  order  directing  the  Canadian  Pacific  Railway 
Company,  or  its  agents,  to  meet  a  representative  of  the  Petrie  Manufacturing 
Company,  Limited,  to  determine  the  amount  of  compensation  to  he  allowed  the 
applicant  company  for  the  use  of  a  portion  of  the  siding  commonly  hnown  as 
track  K.  8. 

File  No.  29601 

JUDGMENT 

Hon.  F.  B.  Cauvell,  Chief  Commissioner: — 

This  case  was  heard  in  Winnipeg  in  November,  1919,  and,  while  I  do  not  construe 
section  35  as  being  intended  to  cover  such  a  statement  of  facts  as  herein,  yet,  as  every 
phase  of  the  case  was  before  the  board,  regardless  of  the  actual  application,  it  should 
be  disposed  of  so  far  as  possible. 

It  seems  that,  in  1905,  the  Czerw^inski  Box  Company,  hereinafter  referred  to  as 
the  "Box  Company,"  owned  lots  10  and  11  on  the  south  side  of  Higgins  avenue  and 
the  whole  of  a  block  lying  south  thereof  consisting  of  14  lots  bounded  by  Henry 
avenue  on  the  north,  Tecumseh  street  on  the  east,  Logan  avenue  on  the  south,  and 
Beaconsfield  street  on  the  west.  At  that  time  the  box  company  owned  a  factory  situate 
in  the  southern  end  of  the  latter  block,  facing  on  Logan  avenue,  and  wished  to  have 
rail  connection  wdth  the  Canadian  Pacific  Railway,  which  would  invol^  crossing 
Higgins  avenue,  then  passing  through  lots  10  and  11  owned  by  the  box  company, 
51  nd  croseing  Henry  avenue  on  to  their  own  land  again. 

They  applied  to  the  city  and  the  railway  company,  the  result  being  that,  on  the 
12th  day  of  May,  1905,  a  tripartite  agreement  w^as  entered  into'  between  the  box 
company,  the  city  and  the  Canadian  Pacific  Railway  Company,  by  which  generally 
speaking,  the  city  granted  to  the  box  company  and  the  railway  company  leave  and 
license  to  cross  the  two  streets  above  mentioned.  The  railway  comp'any  agreed  to 
construct  the  siding,  and,  if  it  ever  became  necessary  to  remove  the  same  from  the 
streets  of  the  city,  they  would  do  so  on  notification  to  that  effect.  There  were  then 
certain  agreements  between  the  box  company  and  the  raihvay  company  as  to  operation, 
etc.,  of  the  siding. 

The  railway  company  then  applied  to  this  Board  for  the  right  to  construct  the 
spur,  which  was  granted  by  Order  No.  1271,  dated  July  12,  1906,  which  is  as  follows: — 

1271 

THE  BOARD  OF  RAILWAY  COMMISSIONERS  OF  CANADA 
Meeting  at  Ottawa,  Friday,  the  21st  day  of  July,  A.D.  1906 
Present:  Hon.  M,  E.  Bernier,  Deputy  Chief  Commissioner;  James  Mills, 

Commissioner. 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company, 
hereinafter  called  the  "applicant  company,"  under  section  175  of  the  Railway 
Act,  for  authority  to  construct,  maintain,  and  operate  a  branch  line,  from  a 
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point  on  its  Higgins  Avenue  spur,  opposite  lot  six,  block  fifty-one  of  lot  thirty- 
five.  Dominion  Government  Survey,  parish  of  St.  John,  and  thence  westerly 
and  southwesterly  across  Higgins  avenue,  through  lots  ten  and  eleven  of  said 
block  fifty-one,  across  Henry  avenue,  and  through  block  twenty-one  of  lot  eleven. 
Dominion  Government  Survey,  parish  of  St.  John,  to  the  northern  side  of 
Logan  avenue,  as  shown  in  red  on  the  plan  and  profile  and  as  described  in  the 
book  of  reference  on  file  with  the  Board  under  reference  No.  19943,  file  No. 
2493; 

Upon  the  report  of  the  Engineer  of  the  Board  approving  of  the  said  plan, 
profile,  and  book  of  reference,  a  declaration  proving  publication  of  the  notice  of 
this  application,  and  the  consent  of  the  corporation  of  the  city  of  Winnipeg, 
as  contained  in  memorandum  of  agreement,  dated  the  12th  day  of  May,  A.D. 
1905,  between  the  said  corporation,  the  Czerwinski  Box  Company,  Limited,  and 
the  applicant  company,  on  file  with  the  Board. 
It  is  ordered: 

That  the  applicant  company  be,  and  it  is  hereby,  authorized  to  construct, 
maintain,  and  operate  a  branch  line  from  a  point  on  its  Higgins  Avenue  spur, 
opposite  lot  six,  block  fifty-one,  of  lot  thirty-fiv6.  Dominion  Government  Survey, 
parish  of  St.  John,  and  thence  westerly  and  southwesterly  across  Higgins 
avenue,  through  lots  ten  and  eleven  of  said  block  fifty-one,  across  Henry 
avenue,  and  through  block  twenty-one  of  lot  eleven.  Dominion  Government 
Survey,  parish  of  St.  John,  to  the  northern  side  of  Logan  avenue,  as  shown 
in  red  on  the  plan  and  profile  and  as  described  in  the  book  of  reference  filed 
with  the  Board  under  reference  'No.  19943,  subject  to  the  terms  and  conditions 
in  the  said  memorandum  of  agreement,  dated  the  12th  of  May,  1905,  between 
the  said  corporation  of  the  city  of  Winnipeg,  the  Czerwinski  Box  Company, 
Limited,  and  the  applicant  company,  filed  with  the  Board  as  aforesaid;  and 

That  the  applicant  company  construct  and  complete  such  branch  line 
within  two  years  from  the  date  of  this  order. 

M.  E.  BERNIER, 

Deputy  Chief  Commissioner, 
Board  of  Railway  Commissioners  for  Canada. 

The  siding  was  thereupon  constructed,  and  it  seems  that  nothing  further  took 
place  until  the  year  1910,  when  the  applicant  company  purchased  from  the  box 
company,  lot  10  and  the  easterly  6  feet  of  lot  11,  paying  therefor  $1,000  and  a  deed 
of  lot  12.  At  that  time  the  siding  was  in  operation,  as  it  had  been  for  five  years,  and 
the  order  of  this  Board  authorizing  its  construction,  maintenance,  and  operation  had 
been  filed  in  the  Winnipeg  Registry  Ofiice  as  Xo.  108445,  and,  therefore,  as  I  view 
the  law,  the  applicant  company  had  at  least  constructive  notice  of  not  only  the  fact 
that  the  siding  was  there  but  that  it  was  there  by  authority  of  law;  and  by  agreement, 
dated  the  1st  day  of  June,  1910,  the  applicant  company  agreed  to  allow  the  box 
company  the  right  to  use  the  spur  on  lot  10  and  part  of  lot  11  for  the  purposes  of  their 
business  for  a  period  of  twelve  months  from  that  date,  subject  to  the  terms  and 
conditions  contained  in  the  agreement  for  the  same  made  with  the  railway  company. 

On  the  1st  day  of  August,  1911,  the  applicant  company  made  a  new  agreement 
with  the  railway  company,  in  which  they  recited  the  fact  that  they  were  desirous  of 
having  the  use  of  a  railway  siding  which  connected  their  premises  with  the  Canadian 
Pacific  Railway  and  convenanted  that  as  tenant  to  the  railway  company  they  would 
have  the  right  to  use  the  said  siding  as  shown  on  the  plan  annexed  thereto  upon  the 
terms  set  forth,  providing  inter  alia  that  the  annual  rental  should  be  $28.42  per 
annum.    In  addition  they  were  to  pay  for  replacement,  maintenance,  etc.,  as  usual. 

In  this  agreement,  there  was  an  ordinary  clause,  No.  5,  such  as  was  found  in  most 
contracts  of  that  date,  which  becomes  important  in  the  decision  of  this  case,  and, 
therefore,  I  quote  it  in  full,  as  follows : — 
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'*5.  That  the  railway  company  shall  at  all  times,  during  the  continuance 
of  this  agreement  have  the  use  of  the  said  siding  in  so  far  as  it  shall  not  be 
required  for  the  use  of  the  party  of  the  second  part  as  aforesaid.  That  the 
railway  company  may  permit,  the  use  of  the  said  .siding  by  other  parties 
(provided  such  use  shall  not  interfere  with  the  proper  use  of  the  said  siding 
for  the  business  of  the  party  of  the  second  part)  upon  proper  compensation  to 
be  paid  to  the  party  of  the  second  part,  such  compensation  to  be  determined 
by  the  railway  company  and  the  party  of  the  second  part,  and  if  they  fail  to 
agree  then  by  the  Board." 

On  the  15th  day  of  Jime,  1912,  the  above  agreement  was  surrendered  and  a  new 
one  entered  into  between  the  applicant  company  and  the  Canadian  Pacific  Railwas 
Company  in  practically  the  same  words  as  the  contract  of  August,  1911,  excepting 
that  the  rental  was  reduced  to  $15.62  per  annum;  but  th^  same  clause,  No.  5,  was 
contained  therein  as  hereinbefore  recited. 

complaint  was  made  or  demand  for  compensation  until  the  autumn  of  1918, 
although  Mr.  Petrie  claims  that  he  spoke  to  one  of  the  Canadian  Pacific  Railway  men 
about  it  in  1916,  and  the  applicant  company  now  claims  that  it  is  entitled  to  compen- 
sation for  the  use  of  the  track  by  industries  using  the  track  located  farther  south  on 
the  same  spur,  alleging,  which  of  course  was  not  denied,  that  in  order  to  switch  cars 
to  and  from  the  industries  to  the  south  of  the  Petrie  property,  they  would  have  to 
pass,  over  the  same. 

About  1912,  the  box  company  mortgaged  their  property  for  a  large  sum  of  money 
to  the  Canada  Life  Assurance  Company,  who,  in  order  to  satisfy  their  claim,  were 
compelled  to. foreclose  the  same,  which  they  did  about  1916.  At  the  time  of  the 
hearing,  there  were  located  on  the  spur  south  of  the  Petrie  property  and  south  of 
Henry  avenue  a  number  of  industries,  including  the  Dominion  Steel  and  Iron 
Company  and  the  Duncan  Puel  Company,  and  the  applicant  company  now  claims 
compensation  from  the  Canadian  Pacific  Railway  Company  because  of  the  user  of 
their  portion  of  the  track  by  the  industries  situated  to  the  south  thereof,  alleging 
among  other  things  damages  resulting  as  follows: — 

(a)  That  whenever  cars  are  to  be  switched  to  acconnnodate  the  industries  to  the 
south,  cars  which  they  are  unloading  would  be  included  in  the  shunting  and 
they  would  lose  the  time  of  the  men  employed  in  the  unloading  of  their  cars ; 

ih)  Loss  of  time  of  their  men  in  loading  their  goods  on  express  teams  and  other 
conveyances ; 

(c)  Cost  of  upkeep  of  a  crossing  over  the  track  which  would  be  unnecessary  if  it 
did  not  extend  further  south;  and 

(d)  Damage  to  their  building  by  the  vibration  caused  by  passing  trains. 

In  view  of  the  conclusion  which  I  have  reached,  it  will  not  be  necessary  at  this 
lime  to  further  discuss  the  reasonableness  or  otherwise  of  these  several  contentions. 
1  think  there  can  be  no  doubt  but  that  when  the  applicant  company  purchased  lots 
10  and  11,  there  was  a  discussion  between  them  and  the  box  company  as  to  the 
feasibility  of  moving  the  whole  of  the  box  company's  sidi-ng  further  west,  thus  leaving 
the  applicant  company  with  an  individual  spur  serving  only  their  own  property.  That 
is  admitted  by*  both  the  applicant  company  and  the  box  company.  The  evidence, 
however,  is  very  indefinite  as  to  what  took  place  at  the  end  of  the  year  during  which 
the  box  company  had  the  right  of  using  the  applicant  company's  portion  of  the  spur. 

As  above  stated,  when  the  first  siding  agreement  was  made  with  the  applicant 
company  in  1911,  the  applicant  company  was  to  pay  an  annual  rental  of  $28.42,  and, 
when  the  second  agreement  was  entered  into  in  June,  1912,  this  rental  was  reduced  to 
$15.62.  The  applicant  company  claims  that  their  understanding  was  that  they  were 
to  pay  one- third  of  the  rental,  and  Mr.  Thomas  Petrie,  an  officer  of  the  applicant 
company,  in  his  evidence  stated  positively  that  they  always  expected  the  spur  to  be 
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moved,  giving:  this  as  the  reason  why  they  allowed  the  box  company  to  continue  using 
the  spur  for  a  number  of  years  without  a  protest. 

Mr.  Czerwinski,  who  was  the  president  of  the  box  company,  was  called  as  a  witness 
and  when  asked  as  to  his  recollection  of  the  agreement  with  the  applicant  company 
as  to  the  location  of  the  spur  after  one  year  had  expired,  stated  as  follows : — 

"The  effect  of  the  discussion  at  that  time  was  simply  that  the  track  would 
remain  where  it  was.  We  had  not  removed  it,  and  the  removal  or  the  moving 
out  of  the  southern  portion  of  the  track  was  a  matter  for  future  solving  entirely, 
and  we  agreed  to  have  the  rents  proportioned." 

Thereupon  they  applied  to  the  Canadian  Pacific  Railway  Company  to  arbitrate 
the  matter  between  them,  the  result  being  that  the  Canadian  Pacific  Railway  Company 
decided  that  the  applicant  company  should  pay  $15,62  and  the  box  company  the 
balance,  and  new  agreements  were  drawn  with  both  on  the  same  day  to  that  effect. 

I  am  unable  to  convince  myself  that  the  applicant  company  expected  this  track 
to  be  removed  after  the  agreement  of  June,  1912,  was  executed,  and  think  that  they, 
for  the  time  being  at  least,  accepted  the  conditions  as  they  were,  the  track  to  remain 
where  it  was  and  to  be  used  by  the  box  company  for  their  business  upon  the  division 
of  the  rental  as  hereinbefore  stated,  thus  showing  that  they  accepted  the  situation, 
and,  in  proof  thereof,  allowed  the  business  to  be  continued  as  usual  for  nearly  six 
years  without  making  any  protest,  and  it  was  only  when  the  matter  was  brought 
to  their  attention  that  claims  were  made  upon  the  Canada  Life  Assurance  Company, 
the  Dominion  Steel  and  Iron  Company,  the  Duncan  Fuel  Company  ,and  the  Canadian 
Pacific  Railway  Company  for  compensation  for  the  use  of  the  spur. 

There  was  considerable  discussion  as  to  the  legal  position  of  the  spur  in  question. 
It  was  alleged  by  the  applicant  company  that  they  knew  nothing  about  the  registering 
of  the  Board's  order  in  the  Registry  Office  at  Winnipeg,  and  practically  claimed  that 
they  would  have  a  right  to  prevent  the  user  of  the  track  by  the  industries  further 
south. 

Mr.  Reycraft  cited  the  Revised  Statutes  of  Manitoba,  1913,  chtipter  ITI,  section 
8,  of  the  Real  Property  Act,  which  reads  as  follows : — 

"  The  land  mentioned  in  any  certificate  of  title  granted  under  this  Act  shall 
by  implication  and  without  any  special  mention  in  the  certificate  of  title,  unless 
the  contrary  be  expressly  declared,  be  deemed  to  be  subject  to  any  unregistered 
subsisting  right-of-way  or  other  easement  however  created  upon,  over  or  in 
respect  thereof." 

Taking  this  into  consideration,  as  well  as  the  fact  that  the  Board's  order  was 
registered  before  the  applicant  company  purchased  the  property,  I  think  an  easement 
had  been  created  over  lots  10  and  11  which  the  applicant  company  could  not  dispute. 
Therefore,  the  parties  south  thereof  now  using  it,  as  well  as  the  Canadian  Pacific 
Railway  Company,  could  not  be  deprived  of  its  use  and  were  not  trespassers  upon  their 
land. 

This  brings  the  question  down  to  the  legal  status  of  the  applicant  company  and  the 
Canadian  Pacific  Railway  Company  as  to  the  compensation  to  be  paid  to  the  applicant 
company  under  clause  5  of  the  agreement  hereinbefore  referred  to.  While  I  do  not 
think  in  the  beginning  the  applicant  company  ever  expected  compensation  and  I  doubt 
very  much  if  they  ever  knew  of  the  existence  of  this  clause  until  it  was  pointed  out  to 
them  some  years  thereafter,  yet  it  is  there,  and  in  construing  it  we  must  give  this  clause 
its  proper  interpretation,  which  I  think  mea-ns  what  it  says,  viz.,  that  the  applicant 
company  is  entitled  to  compensation  for  the  use  of  their  portion  of  the  spur. 

Under  the  circumstances,  if  called  upon  to  decide  the  amount  which  should  be 
paid  up  to  the  present  time,  it  would  be  a  comparatively  small  amount  of  money,  but 
a  settlement  up  to  the  present  would  not  be  a  settlement  for  the  future,  and,  therefore, 
with  this  de'tlaration  of  the  rights  of  the  parties,  I  think  the  Applicant  Company  and 
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the  Canadian  Pacific  Eailway  Company  should  get  together  and  endeavour  to  arrive 
at  a  settlement,  not  only  for  the  past  but  a  working  arrangement  for  the  future  as 
well.  If  no  arrangements  have  been  completed  on  or  before  the  1st  day  of  April  next, 
the  Board  will  issue  an  order  stating  what  compensation  should  be  paid  up  to  the 
present  time. 

Ottawa,  January  27,  1921. 

The  Assistant  Chief  Commissioner  and  Commissioner  Rutherford  concurred. 


Application  of  the  town  of  Simcoe,  Ontario,  for  an  order  directing  the  railway 
companies  to  give  the  residents  of  the  town  as  favourable  rates  on  freight  going 
in  and  out  of  Simcoe  as  the  companies  accord  to  other  places. 

File  29982. 

Heard  at  Hamilton,  Ont.,  October  7,  1920. 

JUDGMENT 

Commissioner  Boyce: 

This  application  was  heard  before  the  late  Mr.  Commissioner  Goodeve  and  myself 
at  the  sittings  in  Hamilton,  and  judgment  was  reserved.  Shortly  thereafter,  and 
before  the  necessary  inquiries  could  be  made  for  the  purposes  of  the  judgment,  my 
colleague  was  called  by  death. 

The  Chief  Trafiic  Officer  of  the  Board  has  made  an  exhaustive  examination  into 
all  the  questions  raised,  and  his  report  thereupon  deals  with  and  disposes  of  all  matters 
in  controversy  in  this  case. 

I  would  adopt  the  report  of  Mr.  Hardwell,  the  Chief  Traffic  Officer,  attached 
hereto,  as  the  judgment  of  the  Board,  and  in  accordance  with  his  findings  and 
conclusions  so  adopted  as  the  judgment  of  this  board,  order  should  go  dismissing  the 
complaint. 

Ottawa,  February  5,  1921.  \ 
McLean,  Assistant  Chief  Commissioner,  concurred. 


liEPOKT  OF  CHIEF  TRAFFIC  OFFICER 

This  is  an  application  that  the  town  of  Simcoe  be  given  the  benefit  of  the  so-called 
"  town  "  tariff  class  rate  scale,  lower,  as  a  whole,  than  the  standard  tariff ;  that  is  to 
say,  the  Ontario  distributing  scale  referred  to  in  the  order  of  the  Board  No.  3258, 
July  0,  1907  (International  and  Toronto  Board  of  Trade  Rates  Case)  as  schedule  "A," 
which  subject  to  the  various  horizontal  increases  since  granted,  is  still  in  force.  That 
order  did  not  add  to  or  subtract  from  the  list  of  distributing  points  then  existent;  it 
only  remodelled  the  rate  schedule  itself  so  as  to  remove  anomalies  complained  against. 

It  is  true  that  other  centres  have  since  been  given  special  class  tariffs  from  time 
to  time,  but  while  "special"  these  are  not  on  the  "town"  tariff  or  schedule  "A" 
ii^asis.  For  illustration,  take  Parry  Sound,  one  of  these  added  centres.  Toronto  is 
one  of  the  originals,  and  as  schedule  "  A  "  operates  in  both  directions  the  rates  from 
Toronto  to  Parry  Sound  are  applied  reversely  from  Parry  Sound  to  Toronto  as  the 
starting  point  for  the  new  tariff,  and  between  Parry  Sound  and  the  intermediate 
stations  the  rates  are  proportionally  scaled  downward  without  regard  to  schedule 
"  A  ".  In  other  words,  without  knowing  the  precise  basis,  if  there  really  is  one,  these 
new  tariffs  may  be  regarded  as  a  compromise  between  schedule  "  A  "  and  the  Standard 
Maximum  Tjiriff. 
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The  following  are  the  schedule  "A"'  distributing  points  west  of  and  including 


Toronto : — 

Til  frPTsnl  1 

St.  Catharines 

Barrie 

ivi  Lcneiicr 

Ota     AILCXL  J  ^ 

xjraniiora 

St.  Thomas 

Bridgeburg 

JLLctllUl  Q 

€>  Tn  1  Q 
iJcXL  Slid 

L/nainam 

\roTTi  ffrkn 

-JLLCI  1  1  L  LUIi 

Thorold 

j_/epot  xidroour 

^>  c  \\  llXciL  IVC  t 

XUliJlltU     V.XSI  LlllllcXL 

T)oon 

VV  d  LCI  lUU 

Elora 

Owen  Sound 

Well  and 

Fergus 

"Paris 

Wiarton 

^^Galt 

Petrolia 

Windsor 

^Guelph 

Point  Edward 

Wingham 

^Hamilton 

Port  Dalhousie 

Woodstock 

Hespeler 

Preston 

There  can  be  no  question  that  these  so-called  "  town  "  tariffs  discriminate  in  favour 
of  the  centres  which  have  them,  and  without  a  doubt  they  govern  by  far  the  greater 
bulk  of  the  higher  classes  of  freight  moving  within  Ontario.  They  had  their  origin 
in  the  competition  between  the  Grand  Trunk  and  the  Great  Western  of  forn^er  days. 
So  far  back  as  1874  the  only  places  common  to  the  Grand  Trunk  and  Great  Western 
which  were  favoured  with  special  distributing  tariffs  were  those  I  have  marked  with 
an  asterisk  in  the  above  list. 

The  strength  of  the  Grand  Trunk's  objection  to  the  application  lies  in  the  fact — 
or  so  it  seems  to  me — that  the  real  town  "  tariff  points  are  the  same  now  as  they 
were  at  the  time  of  the  International  Rates  Case,  and  it  may  be  assumed  with  some 
certainty  that  an  addition  now  of  Simcoe,  or  any  other  place  having  at  least  equal 
claim,  would  open  the  door  to  other  similar  applications. 

Dominion  Canners  have  a  plant  at  Delhi.  Given  the  town  "  scale  at  Simcoe,  a 
later  application  to  include  Delhi  might  not  illogically  be  expected.  Mr.  Watson  stated 
that  Tillsonburg  gave  his  company  a  greater  tonnage  than  Simcoe.  Tillsonburg  is  not 
a  ^'  town  "  tariff  point,  but  the  lower  basis  could  not  well  be  denied  if  it  were  given 
Simcoe.    These  places  are  in  the  same  Grand  Trunk  section  as  Simcoe. 

The  discrimination  might,  of  course,  be  rectified  by  abolishing  the  "  town  "  tariffs, 
as  such,  in  favour  of  a  uniform  class  tariff  everywhere  within  each  territory  of  the 
various  scales.  There  might  be  three  ways  of  doing  this :  by  raising  the  distributing 
scale  to  the  level  of  the  standard,  a  step  which  would  undoubtedly  be  strenuously 
opposed  by  the  manufacturing  and  jobbing  interests;  or  by  making  the  distributing 
scale  the  standard,  thus  reducing  what  is  now  the  standard ;  or  by  a  compromise  between 
the  two.  Clearly,  however,  a  system  that  in  a  lesser  degree  has  been  established  for 
over  half  a  century  would  demand  very  careful  consideration. 

It  should  be  Vmderstood  that  the  application  of  the  town  of  Simcoe  is  by  no  means 
so  far-reaching  of  itself  as  might  appear  on  its  face.  In  the  first  place  the  town  " 
tariff  and  the  standard  are  identical  up  to  35  miles.  Secondly,  to  and  from  all  points 
east  of  Toronto,  Simcoe  is  already  on  the  same  footing  as  all  other  points  west  of 
Toronto  under  the  grouping  system  outlined  in  the  Ii^ernational  Rates  Case.  This 
was  admitted  by  applicants.  Further,  since  the  rates  of  the  "  town  "  tariffs  apply  in 
both  directions,  that  is  to  say,  to  as  well  as  from  the  distributing  centres,  it  follows 
that  Simcoe  has  the  advantage  of  those  rates  to  all  the  points  west  of  and  including 
Toronto  enumerated  in  the  list  given  above;  also,  under  the  long  and  short  haul 
principle,  to  directly  intermediate  stations  not  in  the  list  until  the  standard  rates 
thereto  become  the  lower.  For  example:  the  1st  class  rate  from  Simcoe  to  Barrie, 
which  has  a  "  towTi "  tariff,  is  66  cents.  The  three  next  intermediate  points  are  Thorn- 
ton, Cookstown  and  Beeton,  which  are  not  "  tow^n  "  tariff  points.    The  standard  rate 
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to  Beetoii  is  70  cents,  and  to  Cookstown  and  Thornton  73i  cents,  but  they  get  the 
benefit  of  the  &6-cent  Barrie  rate. 

The  tariff  is  plain  on  this  point,  reading  as  follows: — 

Rates  to  and  from  intermediate  points :  Shipments  between  points  on  the 

G.T.R.  System  not  specified  herein  will  be  charged  standard 

mileage  rates  subject  to  rates  shown  (herein)  as  maximum  between 

stations  directly  intermediate." 

^Er.  CaldwelFs  exhibit  Iso.  2  gives  other 'examples.  Thus,  the  standard  1st  class 
rate  from  Simcoe  to  Forest  is  734  cents  (distance  113  miles,  not  110  as  stated),  but 
the  actual  rate  is  that  of  the  Sarnia  "  town  "  tariff,  viz.,  63  cents.  The  standard  rate 
to  Belle  River  is  77^  cents,  but  the  rate  that  would,  or  should,  be  paid  is  that  to 
Windsor,  viz.,  70  cents. 

The  only  additional  advantage  that  Simcoe  would  secure,  if  its  application  were 
granted,  would  be  the  substitution  of  the  "  town  "  scale  for  the  standard  tariff  to.  and 
from  other  points  west  of  Toronto  over  35  miles  distant  which  do  not  fall  within  this 
arrangement. 

It  is  my  opinion  that  on  the  eve  of  a  general  inquiry  into  the  entire  rate  structure 
of  the  Dominion,  the  time  is  not  favourable  for  the  introduction  of  any  complications 
by  interference  with  an  arrangement  that  has  obtained  for  so  many  years. 

Respectfully  submitted, 

J.  HARDWELL, 

Chief  Traffic  Officer. 
Ottawa^  January  28,  1921.  ' 


Application  of  James  Stewart,  of  Port  Arthur,  Ontario,  for  an  Order  of  the  Board 
directing  the  Canadian  Pacific  Bailvaij  Company  to  connect  up  to  its  main  line 
the  existing  railway  spur  track  at  mileage  123,  west  of  Port  Arthur,  Ontario. 

File  26722.34. 

Heard  at  Ottawa,  January  27,  1921. 

JUDGMEJ^T 

Co.\i.mis.m(jm:r  Rutiiekford  : 

This  is  an  application  for  an  order  of  the  Board  requiring  the  Canadian  Pacific 
Railway  Company  to  connect  up  with  its  main  line  at  mileage  123,  west  of  Port  Arthur, 
Out.,  an  existing  railway  spur  which  was  laid  down  in  1918  for  the  purpose  of  taking 
out  railway  ties. 

Mr.  James  Stewart,  the  applicant,  w^as,  at  the  time  this  railway  spur  was  laid, 
the  contractor  for  the  supplying  of  the  railway  ties  referred  to,  and  co-operated  with 
the  railway  company  in  the  construction  of  the  spur,  supplying  the  ties  therefor  and 
some  of  the  labour. 

Tlie  railway,  company  now  claims  that  the  ties  used  in  the  construction  of  the  spur 
were  subsequently  charged  to  the  company  when  settlement  was  made. 

The  railway  company  also  submits  that  the  connecting  frog  was  removed  when 
the  delivery  of  the  ties  was  completed  in  1918,  and  that  although  during  the  summer 
seasons  of  1919  and  1920  the  spur  was  used  for  the  accommodation  of  boarding  cars, 
the  frog  was  not  reinstalled,  these  cars  being  taken  in  and  ou't  by  means  of  a 
temporary  expedient. 

The  applicant  has  secured  a  contract  to  take  out  pulpwood  in  the  vicinity  of  the 
spur  and  lias  at  present  a  number  of  men  engaged  in  that  work. 

The  application  for  the  reinstallation  of  this  spur,  as  received  by  the  Board  on 
December  24,  1920,  conveyed  the  impression  that  its  original  installation  in  1918  was 
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for  commercial  purposes.  Tliis  application  also  stated  that  the  railway  companj- 
had  been  requested  to  reconnect  the  spur  but  had  declined  to  do  so,  on  the  ground  that 
it  did  not  wish  to  unnecessarily  break  its  main  line. 

On  December  24,  1920,  the  matter  was  referred  to  the  railway  company,  by  letter 
of  the  Board,  with  which  was  enclosed  a  copy  of  the  application,  and  on  January  11, 
1921.  eighteen  days  later,  a  copy  of  the  detailed  report  of  the  Board's  Divisional 
Engii\eer  at  Winnipeg-  on  the  application  was  also  forwarded  to  the  company.  On 
January  17,  1921,  the  railway  company  was  asked  by  telegram  for  an  immediate  reply 
to  the  previous  communications  of  the  Board  and  on  January  20,  1921,  the  Secretary 
»  of  the  Board  took  the  matter  up  by  telephone  with  the  assistant  general  solicitor  for 
the  railway  company  in  Montreal. 

On  this  occasion  the  assistant  general  solicitor  stated  that  the  matter  had  been 
taken  up  by  wire  with  the  Winnipeg  officials  of  the  railway  company  and  that  he 
expected  to  be  able  to  give  a  definite  answer  on  the  following  day;  that  this  being  a 
question  of  a  break  in  the  company's  main  line  for  the  purpose  of  providing  a  spur, 
it  had  to  be  very  carefully  looked  into.  On  January  21,  1921,  the  railway  company 
was  advised  by  telegram  that  no  reply  -having  been  received  to  the  Boar&'s  letters  of 
December  24,  1920,  and  January  11,  1921,  or  its  telegram  of  January  17,  1921,  ordei 
granting  the  application  would  issue  on  the  day  following,  and  Order  'No.  30577, 
requiring  the  railway  company  to  complete  the  reinstallation  of  this  spur  track  by 
January  29,  1921,  accordingly  issued  on  January  22. 

On  the  same  day,  but  after  order  had  issued,  the  assistant  general  solicitor  for 
the  railway  company  telephoned  the  Board,  stating  that  he  had  written  fully  in  the 
matter  and  objecting  strongly  to  order  issuing  without  the  case  being  heard. 

On  January  24,  1921,  a  letter  dated  January  21  and  addressed  by  the  railway 
company  to  the  Board  was  received,  in  which  strong  objection  was  taken  to  the 
reopening  of  the  spur,  and  asking  that  the  application  be  dismissed.  Under  date  of 
the  24th  January  the  company  made  application  by  telegraph  for  a  hearing  in  the 
case,  and  meanwhile  for  the  suspension  of  the  Board's  Order  Xo.  30577.  A  hearing 
was  accordingly  granted  by  the  Chief  Commissioner  on  Thursday,  January  27,  1921. 

On  that  date  the  Board  heard  the  railway  company's  presentation  of  the  case,  as 
also  that  of  the  applicant  by  Mr.  F.  H.  Keefer,  M.P.,  who  throughout  has  represented 
Mr.  Stewart. 

On  behalf  of  the  railway  company  Mr.  Flintoft  pointed  out  that  the  spur  in 
question, had  never  been  in  any  sense  of  the  word,  a  commercial  spur;  that  it  was 
put  in  to  serve  the  company's  own  purposes ;  that  the  applicant  had  been  recouped  for 
his  share  of  the  work;  that  the  spur  had  since  been  used  only  for  the  storing  of 
boarding  cars  during  the  summ.er  season,  a  practice  which  in  no  way  interfered  with 
the  operation  of  the  main  line  traffic;  that  in  view  of  these  facts  the  application  was 
really  one  for  the  installation  of  a  commercial  spur  at  a  poin^  where  none  has  hereto- 
fore existed,  thus  creating  a  most  undesirable  and  dangerous  precedent.  He  emphasized 
the  operating  difficulties  which  would  be  brought  about  by  the  installation  of  a  com- 
mercial spur  at  this  point  and  urged  that  in  view  of  the  heavy  traffic  on  that  portion 
of  the  company's  main  line,  the  Board's  order  should  be  rescinded. 

Mr.  F.  H.  Keefer,  M.P.,  on  behalf  of  the  applicant  contended  that  this  spur  was, 
from  the  beginning,  actually  a  commercial  spur,  constructed  jointly  by  the  company 
and  the  applicant;  that  in  the  seasons  of  1918,  1919,  and  1920  the  railway  company 
had  used  the  spur  for  its  own  purposes  and  that  the  applicant  would  suffer  very  serious 
financial  loss  if  denied  the  privilege  of  loading  his  pulpwood  at  that  point. 

After  giving  the  matter  every  consideration  and  in  view  of  the  following  facts : — 

(1)  That  before  the  Board  was  approached  in  the  matter  of  this  spur,  the  applica- 
tion for  its  reinstallation  had  been  definitely  refused  by  the  railway  company ; 

(2)  That  the  spur,  from  its  inception,  was  evidently  not  in  any  sense  a  commercial 
spur;  but  installed  simply  for  the  company's  own  purposes,  a  fact  not  brought  to  light 
until  the  receipt  by  the  Board,  of  the  railway  company's  letter  of  January  21,  1921 ; 


(3)  That  this  portion  of  the  Canadian  Pacific  Railway  Company's  main  line  is, 
in  point  of  traffic,  one  of  the  most  Vitally  important  in  the  Dominion  of  Canada; 

(4)  That  the  installation  of  a  commercial  spur  at  the  point  in  question  would 
interfere  to  a  very  serious  extent  with  the  safe  and  efficient  operation  of  the  main 
line; 

(5)  That  by  ordering  such  installation,  the  Board  would  be  establishing  a  most 
undesirable  precedent; 

I  am  of  opinion  that  Order  of  the  Board  No.  SOST"?  should  be  rescinded  and  the 
application  dismissed. 

Ottawa,  January  31,  1921. 

The  Chief  Commissioner,  the  Assistant  Chief  Commissioner  and  the  Deputy  Chief 
Commissioner  concurred. 


Application^ of  the  Express  Traffic  Association  of  Canada,  on  hehalf  of  the  Express 
Companies  subject  to  the  jurisdiction  of  the  Board,  for  an  increase  of  JfO  per 
cent  in  the  tolls  at  present  in  effect. 

JUDGME^nTT 

File  No.  30380 

Hon.  F.  B.  Carvell,  Chief  Commissioner: — 

On  July  22  last,  the  Express  Association  of  Canada,  on  behalf  of  the  American 
Railway  Express  Company,  the  Canadia-n  Express  Company,  the  British  American 
Express  Company,  the  Central  Canada  Express  Company,  and  the  Dominion  Express 
Company,  applied  to  this  Board  for  a  flat  increase  in  all  existing  express  freight  rates 
of  40  per  cent,  alleging  that  the  companies  were  operatiTig  at  a  loss  and  this  amount 
would  be  required  in  order  to  take  care  of  the  actual  deficit  and  give  a  small  return 
sufficient  to  pay  interest  on  the  actual  moneys  invested  and  yet  leave  something  for 
reserve. 

The  case  was  .first  heard  in  Toronto  on  the  2Tid  day  of  September  last,  when  the 
Dominion  and  Canadian  Express  Companies  filed  exhibits  showing  the  actual  state 
of  their  financial  affairs,  and  generally  the  result  of  their  operations  for  the  year 
endi-ng  June  30,  1919,  and  that  portion  of  1920  for  which  returns  were  available.  At 
that  time  the  Dominion  Express  Company  claimed  that  their  deficit  for  the  year 
ending  June  30,  1919,  was  $2,0'86,657,  that  the  deficit  for  the  months  of  July  ,  and 
August,  1919,  was  $283,782,  and  for  the  period  from  September  to  the  end  of  March, 
1920,  $196,744,  or  a  total  for  the  nine  months  of  $480,526.  They  also  filed  an  exhibit. 
No.  3,  showing  that,  as-  a  result  of  the  wage  iTicreases  effective  May  1,  1920,  their 
yearly  labour  expenses  would  amount  to  an  increase  of  $859,556.  The  Canadian 
Express  Company  showed  a  deficit  for  the  year  ending  December  31,  1919',  of  $80,693, 
and,  for  the  first  five  months  of  1920,  a  deficit  of  $113,087. 

The  Dominion  Express  Company  claimed  that,  if  the  full  increases  asked  for 
were  gra-iited,  as  well  as  a  40  per  cent  increase  in  railway  rates,  and  the  gold  and 
liquor  business  continued  as  it  had  been  during  the  past  year  or  more,  their  liet 
profit  would  Ixi  $543,195,  and,  excluding  gold  and  liquor,  it  would  be  $311,559.  The 
Canadian  Express  Company  claimed  that,  if  the  increases  were  granted,  their  esti- 
mated net  revenue  would  be  $245,120. 

Whe^  the  Board  sat  at  Saskatoon,  a  supplementary  statement  was  filed  by  the 
Dominion  Express  Company,  in  which  they  showed  increases  in  operating  expenses 
and  estimated  that  their  total  deficit  for  1920  would  be  $1 ,821,026.  This  estimate 
wa.s  projected  upon  the  then  known  fact  that  the  railway  freight  rate  increases 
amounted  to  40  per  cent  in  eastern  territory  and  30  per  cent  in  western. 

Further  sittings  were  held  at  Winnipeg,  Saskatoon,  Edmonton,  Prince  Riipert, 
Victoria,  Vancouver,  Vernon,  Nelson,  Calgary,  Medicine  Ilat,  Regina,  Fort  William, 
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Moncto-n,  Halifax,  St.  John,  and  Ottawa,  at  which  various  phases  of  the  problem 
were  discussed,  but  the  principal  evidence  given,  with  the  exception  of  Ottawa,  was 
directed  against  any  increases  on  goods  moving  at  commodity  rates,  including  fish, 
fruit,  and  cream,  and  practically  all  goods  moving  under  seco-ad-class  rates,  including 
mainly  food  and  agricultural  product©,  the  general  allegation  being  that,  as  these 
commodities  were  necessary  for  the  food  of  the  public  generally,  no  increases  should 
be  granted  thereon. 

At  the  hearing  in  Ottawa  practically  every  phase  of  the  express  situation  in 
Canada  was  discussed.  Mr.  Geary  represented  the  city  of  Toronto ;  Mr.  D'Arcy  Scott, 
the  National  Dairy  Council  of  Canada ;  Mr.  Marshall,  the  Board  of  Trade  of  Toronto ; 
Mr.  Tillson,  the  Board  of  Trade  of  Montreal;  and  Mr.  Brown  and  Mr.  McDonald, 
the  Canadian  Ma-aufacturers'  Association. 

/■ 

Mr.  Scott's  submissions  were  directed  entirely  against  any  increases  in  commodity 
rates  generally  and  particularly  those  in  which  his  clients  were  immediately  concerned. 
Mr.  Geary  dealt  very  exhaustively  with  the  financial  aspect^ of  the  Dominion  Express 
Company,  whose  books  had  been  audited  by  the  firm  of  Clarkson,  Gordon  &  Dillworth. 
Colonel  Gordon  of  the  above  firm  produced  a  number  of  exhibits,  consisting  largely 
of  projections,  as  to  what  the  estiniated  result  would  be  in  1920  and  19'21,  based  upon 
the  figures  which  he  found  in  the  books.  It  was  admitted  that  the  books  w^ere  intelli- 
gently and  honestly  kept,  the  only  difference  of  opinion,  as  I  construed  the  evidence, 
being  as  to  what  the  results  would  be  to  some  extent  for  the  year  1920,  and  to  a  much 
greater  extent  for  the  year  1921. 

It  must  be  admitted  that,  due  to  changes  in  both  express  and  freight  rates  during 
the  years  1919  and  1920,  and  increases  in  wages,  it  was  very  difficult  to  arrive  at  a 
proper  figure  for  the  present  year.  By  an  order  of  this  Board,  effective  September  1, 
1919,  the  Express  Companies  received  a  specific  increase  in  their  rates.  They  had 
estimated  that  the  increases  asked  for,  if  granted  in  full,  would  have  augmented 
their  revenues  by  37  per  cent  in  the  east  and  25  per  cent  in  the  west,  but  what  the 
Board  actually  gave  them  produced,  they  claim,  but  22  per  cent,  approximately.  On 
the  13th  day  of  September,  1920,  freight  rates  were  increased  40  per  cent  east  of 
Fort  William,  and  35  per  cent  west  thereof,  and,  as  the  Dominion  Express  Company 
pays  the  Canadian  Pacific  Railway  Company  on  the  basis  of  one  and  one-half  times 
the  first-class  freight  rate  for  its  goods  of  that  class  carried  by  the  railway  company, 
the  increased  amount  which  the  Dominion  Express  Company  would  have  to  pay  the 
Canadian  Pacific  Railway  due  to  the  increased  freight  rate  very  materially  affected 
the  balance  showed  by  the  Dominion  Company  both  for  the  years  1920  and  1921.  In 
the  case  of  the  Canadian  Express  Company,  the  increase  in  freight  rates  plays  no 
material  part,  because  this  company  pays  to  the  Grand  Trunk  Railway  Company 
and  all  other  lines  over  which  it  operates  50  per  cent  of  the  gross  earnings,  and, 
therefore,  an  increase  in  freight  rates  in  no  way  affects  the  balance  sheet  of  the 
Canadian  Express  Company.  It  does,  however,  very  materially  affect  the  business 
of  the  Grand  Trunk,  because  that  company  receives  no  increase  on  the  traffic  which 
it  carries  for  the  express  company. 

At  the  final  hearing  at  Ottawa,  which  took  place  in  December  last,  as  the  fiscal 
year  had  about  expired,  I  was  very  anxious  to  know  what  was  the  last  estimate  of 
both  companies  as  to  their  last  year's  business,  and,  on  the  2nd  day  of  December,  the 
Dominion  Express  Company  and  the  Canadian  Express  Company  filed  exhibits  as 
follows : — 
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IX):MINI0N  EXPHEStS  CO^^IPANY— (Exhibit  No.  53) 

Statement  showing  estimated  deficit  for  the  year  1920,  taking  the  actual  deficit 
January  to  July  and  estimating  the  deficit  August  to  December  to  be  five-thirds 
of  the  deficit  May  to  July,  all  being  under  the  new  salary  schedule,  then 
makiiLg  allowance  for  the  increased  freight  rates  September  13  to  December  31. 


January,  1920,  to  April,  1920,  deficit   $    191,373  07 

May,  1920.  to  July,  1920,  deficit   271,007  46 

Aug-U5t,  1920,  to  December,  1920,  deficit   451,679  10 


$    914,059  63 

Increase  in  freight  rates,  September  13  to  T^ecember  31..   ..  695,354  75 


Deficit — January,  1920,  to  December,  1920..   $1,609,414  38 


CANADIAN  EXPEESS  COMPANY— (Exhibit  No.  58) 


Estimated  earnings,'  1920   $8,380,000 

Add  non-cartage  loss   306,281 


$8,686,281 

Less  prospective  decrease  15  per  cent   1,302,943 


$7,383,338 

Add  33^  per  cent   2,461,113 


$9,844,451 

Less  express  privileges  50  per  cent   4,922,226 


$4,922,225 

General  Expenses   $4,097,567 

Deficit,  1920   300,000 

Estimated  increased  expenses — 

Commissions   131,801 

Wages    625,000 

Various   213,500 


$5,367,868 

Less  5  per  cent   268,394 

 ■   5,099,474 


$  177,249 


It  will  thus  be  seen  that  the  latest  estimate  of  the  Dominion  Express  Company 
showed  a  deficit  for  the  year  1920  of  $1,009,414,  and  the  Canadian  Express  Company 
an  estimated  deficit  of  $177,249  for  the  year  ending  December  31,  1921,  based  on  the 
elimination  of  the  cartage  differential  hereinafter  referred  to  and  a  flat  i-ncrease  of 
33^  per  cent.  In  this,  however,  was  included  an  increase  of  $625,000  for  wages, 
being  the  amount  demanded  by  the  employees  of  the  Canadian  Express  Company. 
This,  I  understa-nd,  has  not  been  granted,  and  a  conciliation  board  is  now  being 
organized  for  the  purpose  of  adjusting  the  dispute. 

I^  I  correctly  understood  Mr.  Geary,  his  estimate  for  the  past  year  showed  a 
deficit  of  JH59,407  for  the  Dominion  Express  Company.  No  estimate  was  given  by 
him  as  to  the  financial  standing  of  the  Canadian  Express  Company.  But  i-n  this 
estimate  he  included  as  revenue  the  net  profits  made  by  the  Dominion  Express 
Company  from  overseas  business,  $424,320.06;  money  order  busi-ness,  $187,214.44; 
and  returns  from  investment,  $94,546.21;  amounting  in  all  to  the  sum  of  $706,080.71, 
which  were  not  included  by  the  Dominion  Express  Company  a-nd  which  Mr.  Geary 
claimed  should  have  been.  If  the  contention  of  the  Dominion  Express  Company 
were  admitted,  then,  according  to  Mr.  Geary's  figures,  the  deficit  for  the  last  year 
would  have  been  $1,165,487.  ^ 

I  have  read  very  carefully  all  the  exhibits  a-nd  argument  of  Mr.  Geary  with 
reference  to  his  estimate  of  the  business  of  the  Dominion  Express  Company,  and, 
while  I  cannot  say  positively  that  I  can  find  where  he  estimated  what  the  deficit 
would  be  under  present  conditions  at  the  end  of  the  year  1920,  yet,  as  I  understand 
him,  his  estimate  for  a  t.vpical  year  must  have  been  for  1920,  or  at  least  the  greater 
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portion  thereof,  and,  in  doing  so,  he  arrived  at  the  amount  above  mentioned,  $459,407, 
as  the  deficit,  if  not  for  the  actual  year  1920,  then  for  those  portioTis  of  1919,  1920 
and  1921  which  he  intended  to  include  in  his  typical  year.  In  arriving  at  this  basis, 
as  above  stated,  he  contended  that  the  receipts  from  overseas  business,  money  orders, 
etc.,  should  be  accounted  for  as  revenue,  and  he  also  deducted  from  the  operating 
expenses  the  sum  of  $408,387,  being  5  per  cent  of  the  estimated  expenditures.  If  the 
year  was  practically  intended  to  be  1920,  then,  in  my  opinion,  he  would  not  be 
justified  in  removing  this.  It  is  true  the  Domi-nion  Express  Company  claimed  that 
for  the  year  1921  they  anticipated,  a  reduction  in  business  of  about  15  per  cent  and 
therefore,  there  should  be  a  reduction  in  operating  expenses  of  5  per  cent,  and  Mr. 
Geary  evidently  must  have  take^  this  into  consideration  in  deducting  5  per  cent  from 
the  operating  expenses  of  his  typical  year.  If  he  were  in  error  in  this  calculation,  it 
would  then  leave  the  deficit  $1,573,874,  or  within  less  than  $30,000  of  the  estimate 
of  the  Dominion  Express  Company. 

At  the  last  hearing  in  Ottawa,  Mr.  Phippen,  counsel  for  the  Express  Association, 
submitted  an  exhibit,  'No.  55,  showing  his  estimate  of  what  the  business  of  1921  would 
be  if  the  cartage  diiferential  at  non-cartage  points  provided  for  in  the  last  Express 
judgment  were  eliminated,  claiming  that  this  cartage  differential  together  with  gold 
and  liquor  shipments  meant  a  reduction  in  revenue  to  the  Dominion  Express  Company 
of  $406,510,  and,  excluding  gold  and  liquor,  of  $355,058,  and  further  claimed  that, 
if  this  cartage  differential  were  excluded  and  they  went  back  to  the  condition  of 
affairs  prior  to  September  1,  191^,  they  could  get  along  with  an  increase  of  33^  per 
cent  and  yet  have  practically  the  same  balance  at  the  end  of  the  year. 

DOMIXIOX  EXPEESS  C0MPA:^[Y— (Exhibit  No.  55) 

Result  for  composit  year,  assuming  the  result  for  period  September,  1919,  to  March, 
1920,  to  be  seven-twelfths  of  the  result  for  a  year,  making  allowance  of  a  38^- 
per  cent  increase  in  express  revenue,  freight  rate  increases  of  35  per  cent 
eastern  and  30  per  cent  western  lines,  making  allowance  for  increased  operating 
costs  and  for  the  elimination  of  cartage  differential,  then  figuring  a  reduction 
of  15  per  cent  in  the  volume  of  express  _and  on  account  of  the  decrease  in 
volume  a  reduction  of  5  per  cent  in  the  total  expenses. 

Excluding  Gold 


Increased  Operating-  Costs : 

and  Liquor 

$  979,394 

95 

$  940,483 

83 

Stably  supplies  and  expenses  

70,912 

80 

68,037 

36 

Hired  cartage  

38,497 

88 

38,497 

88 

59,681 

24 

59.681 

24 

Loss  and  damage  

81 

39.036 

81 

Rent  of  local  offices   ... 

37,361 

96 

37,361 

96 

Agents'  commissions  

188,616 

27 

183,157 

15 

Office  supplies  and  expenses  

46,519 

20 

46,519 

20 

Maintenance  

24,983 

43 

24,983 

43 

Depreciation  

17,527 

36 

17,527 

36 

Taxes  (not  Federal)  

13,035 

20 

13,035 

20 

Payments  to  railways — 

1,658,792 

34 

1,558,550 

85 

Percentage  basis  

305,764 

50 

289,763 

86 

$3,480,123 

94 

$3,316,636 

13 

Deficit,  annual  

337,276 

35 

800,064 

74 

$3,817,400 

29 

$4,116,700 

87 

Deduct  5  per  cent  saving  in  total  expenses  . 

412,023 

08 

404,571 

42 

$3,405,377 

21 

$3,712,129 

45 

Increase  in  revenue  (33|  per  cent)  

3,928,466 

07 

3,724,407 

47 

$  523,088 

86 

$  12,278 

02 

406,510 

86 

356,058 

35 

$  929,599 

72 

$  368,336 

37 

438,391 

31 

148,864 

93 

$  491,208 

41 

$  219,471 

44 

16291—2 
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It  was  argued  by  Mr.  Geary  that  the  basis  upon  which  the  Dominion  Express 
Company  pays  the  Canadian  Pacific  for  carrying  its  traffic  is  too  generous  and  that, 
it*  it  were  reduced  the  express  company  could  easily  get  along  with  no  material 
increase  in  rates.  The  latter  part  of  his  contention  is  correct,  and,  if  this  basis  were 
reduced  to  a  low  enough  figure,  then,  of  course,  the  express  company  could  show  any 
surplus  necessary  simply  by  reducing  the  amount  which  it  paid  to  the  railway 
company. 

He  also  contended  that  Sir  Henry  Drayton,  in  the  last  Express  judgment,  had 
not  adopted  1  and  one-half  times  the  first-class  freight  rate  as  being  the  proper  basis 
of  payment  to  the  railway  company.  In  that  judgment,  Sir  Henry  uses  the  following 
words : — 

I  would  rather  adopt  the  actual  results,  and  these  submitted  under  the 
circumstances  of  this  case  by  the  line  with  a  lower  cost — the  Canadian  Pacific 
— show  that  it  receives,  on  the  basis  of  actual  express  car  miles,  3'7-01  cents, 
but  this  return  includes  rentals  for  station  accommodation,  etc.  It  does, 
however,  receive  on  the  basis  of  one  and  one-half  times  the  increased  freight 
rates  34-70  cents  an  express  car  mile  for  the  transportation  service  in  the 
light  of  the  cost  figures,  not  only  of  the  privately-owned  but  also  of  the  Govern- 
ment systems,  this  return  is  reasonable.  In  considering  the  express  rate  I 
would  therefore  adopt  as  the  basis  for  rail  service  one  and  one-half  times  the 
freight  rate.  To  this  a  sum  must  be  added  to  cover  the  express  companies'^ 
service." 

Which  seems  to  be  a  positive  declaration  and  clearly  conveys  to  my  mind  that  it 
was  his  intention  that  the  railway  company  should  be  paid  on  the  basis  of  one  and 
one-half  times  the  first-class  standard  freight  rate,  and,  in  arriving  at  a  conclusion, 
it,  therefore,  becomes  a  matter  of  considerable  importance  to  decide  what  should  be 
the  proper  basis  of  payment  to  the  railway  company.  This  will  be  discussed  later  on. 

Mr.  D'Arcy  Scott  submitted  numerous  exhibits  and  argument  to  prove  his 
contention  that  there  should  be  no  increase  on  the  goods  moving  under  the  commodity 
and  second-class  rates,  contending  that,  if  any  increases  were  granted  (.and  I  think  I 
correctly  interpret  him  when  I  say  that  he  admitted  that  increases  were  necessary), 
they  should  be  applied  entirely  on  the  goods  moving  under  the  first-class  and  higher 
rates. 

Under  the  statement  of  facts  above  recited,  it  seems  to  me  the  first  question  to 
be  decided  is  whether  or  not  the  cartage  differential  at  non-cartage  points  should  be 
eliminated.  I'^p  to  the  present  time,  express  rates  have  always  been  made  up  on 
(a)  the  sum  the  express  companies  pay  the  railways  for  carrying  the  traffic,  and  (h) 
the  amount  assessed  by  the  express  companies  for  billing,  messenger  service,  pick-up, 
delivery,  and  general  overhead  expense,  and  for  some  time  past  the  latter  i'tem  has  been 
figured  at  C/}  cents  per  100  pounds.  Prior  to  the  Rate  judgment  effective  September  1, 
]910,  no  difference  in  treatment  was  made  between  shipments  to  or  from  cartage  or 
non-cartage  points,  but  in  that  judgment  Sir  Henry  Drayton  decided  that  there  should 
be  a  redu(rtion  in  the  rate  on  goods  shipped  from  a  cartage  point  to  a  non-cartage 
l)oint,  or  tlie  reverse,  amounting  to  15  cents,  based  upon  a  lOO'-pound  shipment. 
This  would  not  amount  to  anything  like  a  15-cent  reduction  on  smaller  shipments. 

Tlie  rate  from  Toronto  to  Montreal,  both  being  cartage  points,  a  distance  of  334 
niile>,  is  $2  per  100  pounds.  On  a  shipment  from  Toronto  to  Vaudreuil,  a  non- 
f'artage  point  which  takes  the  Montreal  rate,  the  following  illustration  will  show  what 
the  elimination  of  the  15-cent  rate  actually  means.  On  a  shipment  of  1  pound,  the 
minimum  rate  of  30  cents  applies  in  both  cases.  On  a  shipment  of  up  to  35  pounds, 
the  Vaudreuil  rate  is  either  nothing  or  5  cents  below  the  Montreal  rate;  on  40  pounds, 
the  reductirm  is  10  cents;  from  40  to  50  pounds,  5  cents;  on  55  pounds,  10  cents;  and 
it  ifi  only  when  the  shipment  reaches  8'5  pounds  that  the  full  15-cent  reduction  is 
uniformly  obtained. 

I  have  not  given  any  consideration  to  traffic  between  two  non-cartage  points 
because  it  is  so  small  that  it  practically  plays  no  i)art  in  the  rate  question. 
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The  intention  of  the  Board  at  the  time  of  the  last  Express  judgment  was  to  make 
a  reduction  in  the  rates  paid  by  people  living  in  the  country  districts  where  there  is 
no  free  cartage,  which  upon  its  face  seems  to  be  fair  and  reasonable,  but,  on  an 
examination  of  the  business  carried  on  under  this  arrangement,  I  am  afraid  it  has 
not  produced  the  results  which  the  Board  anticipated. 

This  matter  first  came  up  in  the  Express  judgment  of  1911,  in  which  the  late 
Chief  Commissioner,  Judge  Mabee,  referred  to  the  subject  somewhat  extensively, 
citing  both  American  and  English  cases  to  show  what  in  his  opinion  were  the  general 
principles  upon  which  express  business  was  carried  on.  On  pages  27  and  28  of  the 
judgment  he  uses  the  following  words: — 

"  However,  it  may  be  of  no  use  to  pursue  the  situation  as  it  relates  to  the 
past,  as  the  principal  endeavour  is  to  obtain  the  establishment  of  a  fair  and 
proper  system  both  for  the  public  and  the  carrying  companies  for  the  future. 
Of  course,  it  will  be  understood  that  this  whole  subject  regarding  delivery 
limits  is  confined  to  such  cities  and  towns  as  by  reason  of  their  local  conditions 
it  would  seem  reasonable  to  fix  delivery  limits  in.  There  are  innumerable 
points  all  over  Canada  where  the  companies  have  no  collection  and  delivery 
service,  and  where  it  would  be  entirely  unreasonable  to  establish  such  services 
so  long  as  no  collection  and  delivery  expense  forms  part  of  the  toll  charged. 
The  large  majority  of  points  where  there  are  express  agents  are  places  where 
there  is  no  collection  or  personal  delivery  and  at  such  points  the  established 
custom  is  to  notify  the  consignee  of  the  receipt  of  the  package  at  the  particular 
express  office,  and  requiring  him  to  call  within  a  reasonable  time  and  obtain 
the  same. 

"  It  is  obvious  that  as  to  all  this  class  of  traffic  the  part  of  terminal 
expenses  representing  collection  and  delivery  should  not  form  part  of  the  toll 
charged.  In  the  past  the  tariffs  have  not  provided  for  this  feature,  the  same 
charge  being  made  (1)  when  there  was  no  collection  or  delivery  service;  (2) 
when  there  was  a  collection  but  no  delivery;  (3)  where  there  was  a  delivery 
but  no  collection;  (4)  where  there  was  both  collection  and  delivery.  This  sort 
of  tariff  has  discriminatory  features  and  the  new  one  must  be  based  upon  the 
services  actually  rendered;  in  other  words  that  part  of  the  public  that  does 
not  enjoy  the  collection  and  delivery  service  should  not  pay  tolls  that  include 
the  expense  of  such  services." 

When,  however,  the  express  companies,  attempted  to  work  out  the  schedules 
based  upon  the  principle  above  quoted,  it  was  decided  to  be  unworkable  and  was 
never  put  into  effect. 

The  principle  was  again  discussed  by  the  Board  in  the  case  of  the  city  of  Toronto 
vs.  the  Express  Traffic  Association,  22  C.R.C.,  p.  315,  in  which  judgment  was  given 
by  Mr.  D'Arcy  Scott,  then  Assistant  Chief  Commissioner,  in  which  he  used  the 
following  words : — 

"  As  was  pointed  out  at  the  hearing,  Judge  Mabee^s  suggestion  was  not 
carried  out.  The  reason  for  this  is  that  he  found  it  impracticable  to  do  so,  and 
the  tariffs  as  affirmatively  approved  by  the  Board  therefore  do  not  provide  for 
the  suggestion  as  outlined  in  the  judgment." 

I  can  find  no  case  where  this  matter  came  before  the  Board  again  until  the  Kate 
judgment  of  1919,  and,  as  the  proposal  was  not  made  at  any  time  during  the  argu- 
ment, but  was  adopted  by  the  Board  of  its  own  motion,  I  am,  therefore,  unable  to 
obtain  the  views  of  the  representatives  of  the  different  localities  and  interests  at  that 
time. 

As  before  stated,  during  the  final  hearing  in  Ottawa,  the  express  companies 
strongly  protested  against  this  feature  of  rate  making  and  asked  that  it  be  eliminated, 
and,  as  it  is  to  some  extent  reversing  a  decision  of  this  Board  made  a  short  time 
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previously,  I  naturally  watched  with  a  good  deal  of  interest  for  the  discussion  pro 
a-nd  con  on  the  proposal. 

The  Dominion  Express  Company  stated  that  it  would  mean,  as  before  stated,  a 
saving-  to  them  of  more  than  $400,000  per  year,  which  could  be  applied  upon  the  general 
rate  structure  and  to  that  extent  reduce  the  general  increase  which  they  require. 
The  Board  sat  |or  some  days  thereafter  and  all  parties  represented  at  the  hearing 
were  heard  both  by  evidence  and  argument,  and  no  word  of. protest  was  offered  by 
any  person  or  interest  against  the  companies'  request.  Not  being  satisfied  with  that 
as  an  answer,  I  have  endeavoured  to  ascertain  what  has  been  the  actual  result  of  the 
innovation  upon  the  busi-ness  of  the  country  as  well  as  that  of  the  express  companies. 
Has  it  inured  'to  the  benefit  of  the  people  for  whom  it  was  originally  introduced,  i.e., 
has  the  person  living  in  a  country  community  in  which  there  is  no  free  delivery 
received  the  full  benefit  of  this  reductioTi  in  rates? 

It  would  be  pretty  hard  to  obtain  positive  information  upon  such  a  question,,  but 
I  asked  the  Dominion  Express  'Company  to  give  me  the  result  of  their  business  from 
the  city  of  Toronto  on  the  10th  day  of  ISlovember,  1920,  a  day  chosen  simply  at  random, 
and  the  statement  shows  that  the  total  shipments  of  all  kinds  on  that  date,  sent 
collect,  was  S,22'8,  and,  prepaid,  3,017,  with  revenues  about  in  the  same  proportion. 
I  then  found  that  the  total  shipments  to  non-cartage  points  on  the  same  date 
amounted  to  1,546,  of  which  496  were  sent  collect  and  1,050  prepaid. 

Tn  the  first  place,  this  showed  that  the  business  to  non-cartage  points  was  small 
as  compared  with  that  between  cartage  points,  being  about  25  per  cent. 

Being  anxious  to  know  how^  the  prepaid  business  was  divided  up,  I  asked  the 
express  company  to  give  me  the  details  of  the  shipments  by  one  of  the  large  depart- 
mental stores  for  that  date,  when  I  found  that  out  of  a  total  of  553  shipments  all 
were  prepaid  excepting  16,  thus  showi-ng  that,  as  this  firm  sells  by  catalogue,  and,  as 
a  rule,  delivers  to  its  customers  in  the  country  districts  as  well  as  at  cartage  points 
express  prepaid,  the  firm  js  saving  the  cartage  differential  and  it  in  no  way  inures 
to  the  benefit  of  the  people  for  whose  advantage  the  change  was  made.  What  applies^ 
to  this  particular  firm  must  apply  to  every  mail  order  house  in  Canada  to  a  greater 
or  less  extent. 

I  also  fou-nd  that,  on  the  date  above  «ientioned,  all  business  to  non-cartage  points 
.other  than  that  of  the  large  firm  in  question  amounted  to  893  shipments,  of  which 
413,  or  46  per  cent,  were  sent  prepaid,  thus  showing  that  many  other  firms  as  well  as 
the  mail  order  houses  are  taking  advantage  of  the  reduction  in  rates  to  non-cartage 
points.  I  admit  it  is  -not  fair  to  assume  that  in  all  these  cases  the  shipper  alone 
obtains  the  benefit,  but  it  must  be  so  in  a  very  large  proportion  of  the  cases.  I  am, 
therefore,  forced  to  the  conclusion  that  the  arrangement  is  not  producing  the  results 
expected  of  it. 

Some  discussion  took  place  at  the  hearing  as  to  the  real  intention  of  the  express 
business  in  its  inception,  that  is,  as  to  whether  it  was  originally  a  station  to  station 
or  a  person  to  person  business.  It  would  probably  be  impossible  to  arrive  at  any 
positive  conclusion,  as  it  was  built  up  in  different  countries  according  to  different 
conditions.  However,  there  can  be  no  doubt  it  was  much  more  a  person  to  person 
transaction  than  the  carriage  of  goods  by  freight.  In  the  1911  judgment.  Judge 
Mabee,  in  discussing  this  phase  of  the  express  business,  at  pages  26  and  27,  states  as 
follow.-^ : — 

^'Jn  the  case  of  Baldwin  v.  the  American  Express  Company,  23  Illinois, 
201,  it  is  said: — 

"  It  is  the  settled  doctrine  of  England,  and  of  this  country,  that  there 
must  be  an  actual  delivery  to  the  proper  person,  at  his  residence  or  place  of 
business,  and  in  no  other  way  can  he  discharge  himself  of  his  responsibility 
as  a  common  carrier,  except  by  i^roving  that  he  has  performed  such  engage- 
ment, or  has  been  excused  from  the  performance  of  it,  or  been  prevented  by 
the  act  of  God  or  a  public  enemy." 
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From  the  manner  in  which  the  business  has  developed,  I  am  of  the  opinion  that, 
if  any  actual  principle  can  be  arrived  at,  it  would  be  a  personal  delivery  by  the  carrier 
to  tlie  consignee,  excepting  in  such  cases  where  for  obvious  reasons  the  carrier  should 
be  exempted  from  carryi-ng  out  the  delivery  portion  of  the  contract. 

This  Board  has,  in  a  way,  recognized  that  principle,  when,  in  the  last  judgment, 
it  laid  down  the  basis  upon  which  the  express  companies  should  be  compelled  to  pick 
up  and  deliver  free  of  charge,  and  also  in  so  doing  established  the  conditions  under 
which  they  were  relieved  from  performing  this  service.  It  is  now  provided  that  the 
express  companies  must  furnish  free  pick-up  and  delivery  service  in  any  community 
where  the  population  reaches  a  given  number  per  area,  and,  as  soon  as  any  community 
can  show  that  it  comes  within  the  prescribed  conditioTis,  automatically  the  express 
companies  must  give  the  free  pick-up  and  delivery  service. 

It  is,  however,  quite  obvious  that  in  the  performance  of  any  express  business 
discrimination  to  some  extent  as  to  the  service  rendered  cannot  altogether  be  avoided. 
During  the  last  three  months  we  have  had  applicatio-ns  from  outlying  portions  of 
Calgary,  Halifax  and  Montreal  asking  for  an  extension  of  the  free  delivery  area,  in 
all  cases  alleging  that  portions  of  their  respective  cities  in  the  immediate  vicinity  of 
the  applicants  received  this  service  whereas  they  were  denied  it. 

This  condition  of  affairs  must  of  -necessity  obtain  at  every  point  at  which  there 
is  a  free  delivery  service,  because,  as  under  the  existing  regulations  there  can  be  no 
reduction  in  the  express  rate  charged  upon  the  goods  arriving  at  any  particular 
cartage  station,  those  people  who  live  within  the  prescribed  area  are  entitled  to  receive 
free  cartage  service,  while  those  living  just  beyond  must  pay  the  same  rate  and  yet 
perform  their  own  cartage,  and  no  matter  where  the  line  is  drawn  between  free 
delivery-  and  non-delivery  this  condition  of  affairs  is  inevitable. 

There  is  also  dis/crimination  between  farmers  a-nd  all  dwellers  in  rural  communi- 
ties in  respect  to  this  same  question.  For  example,  a  farmer  living  three  or  four 
miles  from  any  free  delivery  station,  such  as  Carleton  Place,  Ont.,  and  consequently, 
beyond  the  free  delivery  limits,  who  wishes  to  send  or  receive  a  parcel  by  express, 
receives  no  reduction  in  rate  and  pays  exactly  the  same  charge  as  the  man  living  in 
the  town  of  Carleton  Place,  whereas  his  neighbour,  who  perhaps  lives  the  same  distance 
from  the  next  railway  station,  which  is  not  a  free  delivery  point,  would,  if  the  package 
were  large  enough  and  the  rate  high  enough,  as  hereinbefore  described,  receive  a 
reduction  of  from  5  cents  to  15  cents  per  package  of  100  pounds. 

These  illustrations  only  show  the  difficulty  of  arriving  at  any  rate  basis  which 
would  be  absolutely  fair  and  equal  to  all  residents  of  Canada,  or  any  otKer  country 
of  like  business  and  territorial  conditions. 

At  the  last  express  rate  hearing  before  the  Interstate  Commerce  Commission  of 
the  United  States,  this  same  privilege  was  requested  on  behalf  of  non-cartage  points, 
but  was  refused.  In  re  Express  Rates,  1920,  No.  11326,  I.C.C.,  August  11,  1920,  at 
p.  295,  the  following  reference  appears: — 

"  A  contention  pressed  from  several  sources  is  that  in  the  absence  of 
pick-up  and  delivery  service  a  deduction  of  some  character  from  the  rates 
should  be  made.  One  suggestion  is,  the  publication  of  what  is  denominated  in 
the  record  '  terminal  to  terminal '  rates,  lower  than  those  including  pick-up 
and  delivery ;  another  is,  a  deduction  or  allowance  to  shippers  who  perform 
either  service;  and  still  another  is,  the  imposition  of  a  penalty  for  respondent's 
failure  to  perform  either  service.  There  is  also  a  disagreement  among  ship- 
pers as  to  the  appropriate  amount  of  such  deduction  of  allowances ;  by  some  the 
substantial  equivalent  of  the  express  terminal  is  urged,  while  others  propose 
a  different  and  arbitrary  amount.  Stress  is  laid  upon  the  absence  of  pick-up 
and  delivery  service  at  many  points  and  upon  an  inadequate  service  at.  others. 
This  matter  is  particularly  urged  by  the  ice  cream  shippers,  who  almost  without 
exception  testify  that  .they  are  not  accorded  a  pick-up  service;  but  as  uniformly 
it  develops  that  the  perishable  character  of  their  commodity  makes  it  essential 
that  the  shipments  be  taken  from  the  plants  for  forwarding  as  short  a  time 


512 


a3  possible  before  departure  of  trains,  and  therefore  that  what  is  required  is  a 
special  pick-up  service,  applied  to  the  particular  requirements  of  different 
shippers.  So  also,  bread  is  said  more  or  less  generally  to  receive  little  pick-up 
service,  and  shippers  of  fruit  and  vegetables  on  the  Pacific  coast  join  in  the 
request  for  like  reasons.  In  many  cases  returned  empty  shipping  containers 
also  are  said  not  to  be  accorded  a  delivery  service.  Of  the  general  situation 
it  may  be  said  that,  apart  from  the  complexities  of  two  sets  of  rates  between 
all  points,  however,  the  suggested  purpose  might  be  accomplished,  express 
rates  are  primarily  made  to  include  the  service  in  all  communities  large 
enough  to  require  it,  o"ie  of  the  ends  sought  in  the  increased  rates  is  to  build 
up  and  accord  that  service  adequately  at  all  points  where  justified  by  the 
business,  and  an  inevitable  result  of  a  dual  system  of  rates  would  be  to  make 
it  practically  optional  with  shippers  to  avail  themselves  of  the  service,  at  least 
if  not  rendered  to  suit  the  exigencies  of  their  traffic,  the  fluctuating  demands 
for  which  would  easily  defeat  all  possible  economies  in  maintaining  the  service 
at  different  points.  With  our  present  light  on  the  subject  we  are  not  disposed 
to  prescribe  such  a  system  of  rates." 

While  this  Board,  of  course,  is  not  bound  by  any  Interstate  Commerce  Commis- 
sion decision,  yet,  as  express  conditions  in  the  United  States  and  Canada  are  so  very 
similar,  I  feel  their  decision  is  entitled  to  very  great  weight. 

From  all  these  considerations,  I  am  forced  to  the  conclusion  that  the  reduction 
provided  for  in  the  last  Express  Rate  judgment  of  this  Board  has  not  produced  the 
results  anticipated,  and,  therefore,  think  it  would  be  better  to  eliminate  this  cartage 
differential  and  return  to  the  conditions  existing  prior  to  September  1,  1919,  It  is 
very  evident  that  as  under  the  law  this  Board  must  give  to  express  companies  as  well 
as  all  other  utilities  under  its  jurisdiction  just  and  reasonable  rates,  if  the  sum  of 
over  $400,000  be  taken  from  one  company  (and  the  same  principle  would  apply  to  all 
others),  then  this  amount  must  be  made  up  upon  the  remainder  of  the  traffic,  and  I 
think  it  much  fairer  and  more  in  the  interests  of  the  business  as  a  whole  that  all 
users  of  express  companies  should  pay  the  same  rate  and  thus  enable  the  Board  to 
reduce  the  percentage  of  increase  necessary  in  order  to  provide  the  express  companies 
with  sufficient  funds  to  carry  on  this  important  public  utility. 

As  before  stated,  the  Dominion  Express  Company  pays  the  Canadian  Pacific 
Railway  Company  on  the  basis  of  one  and  one-half  times  the  first-class  freight  rate 
for  carrying  their  general  merchandise  traffic,  while  the  Canadian  Express  Company 
pays  the  Grand  Trunk  Railway  Company  50  per  cent  of  the  gross  revenue.  In  my 
opinion,  whatever  the  basis  may  be  in  the  future,  it  should  be  the  same  for  all  express 
companies  doing  business  in  Canada. 

It  was  admitted  at  the  hearing  that  all  the  stock  of  the  Dominion  Express  Com- 
pany is  owned  by  the  Canadian  Pacific  Railway  Company,  all  the  stock  of  the  Cana- 
dian Express  Company  by  the  Grand  Trunk  Railway  Company,  and  all  the  stock  of 
the  Canadian  National  Express  Company  by  the  Canadian  National  Railways,  and 
as  in  the  very  near  future  the  Grand  Trunk  and  Canadian  National  Railways  will  be 
amalgamated,  it  is  quite  evident  that  in  the  near  future  and  for  many  years  to  come 
there  will  be,  with  the  exception  of  the  American  Railway  Express  Company,  operating 
over  American  lines  within  Canada  such  as  the  New  York  Central,  Michigan  Central, 
and  Great  Northern,  the  British  American  operating  on  the  Algoma  Central,  and 
possibly  the  Central  Canada  operating  on  the  Edmonton,  Dunvegan,  and  British 
Columbia  and  Central  Canada  Railways,  but  two  express  companies  in  Canada,  viz.,  the 
Dominion  Express  Company  and  the  amalgamated  Canadian  and  Canadian  National 
Express  Companies,  which  will  really  be  subsidiaries  of  the  two  great  railway  systems, 
and,  therefore,  in  my  opinion,  express  rates  should  be  founded  on  an  entirely  different 
principle  from  that  heretofore  existing. 

In  the  first  place,  it  is  important  that  the  express  rates  should  be  considerably 
higher  than  the  freight  rates;  in  fact  .sufficiently  high  to  force  the  transportation  of 
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ordinary  freight  upon  freight  trains  rather  than  upon  passenger  trains.  It  is  quite 
evident  to  any  person  who  travels  that  passenger  trains  are  being  constantly  delayed, 
both  as  to  making  running  time  and  at  junction  points,  and  at  all  stations  by  the 
handling  of  express  business,  and,  while  this  is  an  absolute  necessity  in  transporting 
packages  in  quick  time  with  the  assurance  of  delivery,  yet  a  large  amount  of  heavy 
commodities  is  carried  by  express  which  might  be  just  as  well  carried  by  freight  and 
thus  relieve  the  passenger  trains  of  much  unnecessary  traffic,  and,  moreover,  con- 
sidering the  fact  that  the  shipper  who  takes  advantage  of  express  business  for  shipping 
his  goods  on  passenger  trains  receives  a  much  more  expensive  and  efficient  service 
than  hy  freight,  the  charge  should  be  considerably  higher  than  the  freight  rate. 

Just  what  the  proportion  should  be,  I  am  not  at  the  present  time  prepared  to 
state,  but  I  am  convinced  that  the  whole  express  rate,  including  carriage  by  the  railway 
and  the  express  end  of  the  traffic  such  as  pick-up,  delivery,  billing,  messenger  service, 
and  general  overhead  should  be  based  upon  a  multiple  of  the  standard  first-class  freight 
rate,  and,  once  a  fair  multiple  is  arrived  at,  it  then  becomes  purely  a  matter  between 
the  railway  companies  and  their  subsidiaries,  the  express  companies,  to  agree  among 
themselves  as  to  what  proportion  of  the  whole  rate  should  be  credited  to  the  railway 
for  transporting  the  goods  and  what  to  the  express  companies  for  carrying  on  the 
express  portion  thereof.  If  the  straight  multiple  principle  were  adopted,  then,  with 
the  exception  of  goods  moving  under  commodity  rates,  as  freight  rates  advanced  or 
decreased,  express  rates  would  automatically  follow  suit,  and  this  Board  would  then- 
only  be  called  upon  to  adjust  from  time  to  time  the  proper  rates  to  be  charged  on 
commodities  such  as  fish,  fruit,  and  cream. 

I  find,  however,  that  this  principle  was  discussed  in  the  judgment  of  Sir  Henry 
Drayton  in  the  1919  Rate  Case,  and,  as  it  was  not  adopted,  I  do  not  feel  like  incorpor- 
ating it  as  a  part  of  this  judgment,  but  have  simply  expressed  my  views  in  the  hope 
that,  when  express  rates  are  next  under  consideration  by  this  Board,  conditions  may 
have  changed  to  such  an  extent  that  this  principle  may  be  adopted  without  in  any 
way  attempting  to  reverse  the  well-considered  opinion  hereinbefore  referred  to. 

At  the  hearings  very  strenuous  objection  was  taken  by  the  shippers  of  cream 
and  fish  against  any  increase  in  the  rates  on  these  commodities.  An  examination  of 
the  rates  charged  thereon  shows  some  rather  startling  facts. 

The  following  table  shows  that  the  express  rates  on  cream  are  much  less  than  the 
average  first-class  standard  freight  rates  for  the  mileage  blocks  of  the  express  tariffs, 
comparing  the  freight  rates  as  reduced  on  the  1st  of  January  last,  and  taking  the 
typical  eight-gallon  can,  which,  weighing  full  around  96  pounds,  is  for  the  sake  of  easy 
calculation,  assumed  to  weigh  100  pounds.  In  each  section  the  first  column  gives  the 
exi)ress  rates,  the  other  the  freight  rates  in  cents  per  can: — 


East  Prairie  British  Columbia 

25  miles  and  under   20  2G.0  20  26.9  30  32.2 

Over    25  to    50  miles   26  41.9  26  43.1  35  54.1 

50    "    75     "    31  53.4  31  56.8  40  73.2 

75    "  100      "    36  G5.6  36  70.4  45  91.1 

"     100    "  150      "    46  74.4  46  87.2  55  111.3 

"     150    "  200     "    56  85.6  56  105.4  65  133.8 


Both  express  and  freight  rates  are  exclusive  of  wagon  service. 


Then  take  the  rates  on  fish  moving  in  carload  lots 
to  Montreal  and  Toronto,  and  fruit  from  Winona,  Ont. 
which  are  as  follows  : — 


from  Mulgrave,  Nova  Scotia, 
as  shown  by  Exhibit  No.  57, 


FISH 


Mulgrave  to  Montreal  (890  miles) 
Mulgrave  to  Toronto  (1,224  miles) 


Cost 
$332  95 
457  90 


Express 
C.L. 
20.000  lb. 
$300  00 

350  00 


Freight 
Charges 
30.000  lb. 
$180  00 

229  50 
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FRUIT 


Freight 

Charges 

20,000  lb. 

Winona  to  Moncton  (1,057  miles)  

$394 

42 

$250 

00 

$186  00 

"Winona  to  Truro  (1,161  miles)  

434 

33 

250 

00 

193  00 

518 

87 

350 

00 

214  00 

Winona  to  Halifax   (1,222  miles)  .. 

452 

15 

250 

00 

193  00 

Winona  to  St.  John — 

I.C.R.    (1,146  miles)  

72 

250 

00 

186  00 

C.P.R.  (S77  miles)  

328 

09 

250 

00 

186  00 

Fish  by  express,  net  weight. 
Fish  by  freight,  gross  weight. 

It  will  tluis  be  seen  that,  taking  the  movement  from  Mnlgrave  to  Mon'treal,  via 
Intercolonial  Railway,  a  distance  of  890  miles,  based  upon  what  the  railways  consider 
the  cost  per  mile  of  moving  a  car  on  a  passenger  train,  viz.,  37  -41  cents,  the  actual  cost 
would  be  $332.95.  The  express  company,  on  a  20,000-pound  shipment,  receives  only 
$300,  and  of  this  amount  the  Intercolonial  Railway  oply  receives  $150.  If  the  same 
goods  moved  by  freight,  the  railway  company  would  receive  $180. 

In  the  case  of  fish  from  Mulgrage  to  Toronto,  the  comparison  is  still  more 
unfavourable  to,  in  this  instance,  two  railways,  namely,  the  Intercolonial  Railway  and 
Grand  Trunk  Railway. 

The  same  condition  of  affairs  applies  regarding  fruit  to  a  very  large  extent,  and, 
in  tHis  same  Exhibit,  it  will  be  observed  that  the  cost  of  transporting  a  car  of  fruit 
from  Winona,  Ont.,  to  Sydney,  i,387  miles  is  $518.87.  The  express  company  receives 
$350,  of  which  they  pay  to  the  Grand  Trunk  and  Intercolonial  one-half,  or  $175.  If 
carried  by  freight,  the  railways  would  receive  $214. 

At  the  hearing  the  Dominion  Express  Company  produced  as  a  witness  Mr.  Moule, 
then  Assistant  Comptroller  of  the  Canadian  Pacific  Railway,  who  estimated  the  cost 
of  operating  an  express  car  upon  a  passenger  train  at  37-41  cents  per  car  mile.  Excep- 
tion was  taken  to  this  by  Mr.  Geary  both  by  computation  and  by  reference  to  the  last 
Rate  judgment,  and  he  quoted  from  the  last  Rate  judgment  showing  that  the  ra'fce 
shoulc^  be  34-70  cents.  He  also  contended  that  in  the  last  Rate  judgment  it  was 
found  that  the  actual  cost  per  train  mile  should  be  30-62  cents.  I  think,  however, 
for  the  purposes  of  this  computation,  we  can  very  well  afford  to  take  the  figuresi 
approved  of  by  the  Board  in  1919,  viz.,  34-70  cents,  and,  taking  this  as  the  proper 
basis,  we  find  that  the  cost  of  transporting  a  carload  of  fish  from  Mulgrave  to  Montreal 
would  be  $308.83,  upon  which  the  express  company  would  receive  $300  and  would 
pay  to  the  railway  company  $150,  and,  if  sent  by  freight,  the  charge  would  be  $180. 
On  fruit  from  Winona  to  Sydney  the  cost  would  be  $481.28,  the  express  charge  $350, 
of  which  the  railway  company  would  receive  $175,  and,  if  sent  by  freight,  $214.  It 
will  thus  be  seen  that,  even  taking  Mr.  Geary's  figures  as  the  basis  of  the  computation, 
still  the  amount  which  the  railway  company  receives  for  carrying  the  goods  by  express 
would  be  considerably  less  than  they  would  receive  if  carried  by  ordinary  freight. 

These  figures  show  that  these  commodities  are  now  being  moved  by  the  railway 
companies  at  much  less  than  they  would  pay  if  travelling  by  freight  and  at  much  less 
than  the  actual  cost,  and,  while  I  realize  that  if  these  perishable  commodities  are  to 
be  transported  long  distances  in  many  Cases  they  must  be  carried  by  express,  yet  I 
feel  the  rate  should  be  somewhat  commensurate  to  the  actual  cost  of  transporting 
the  goods. 

Then  again,  we  find  that  fruit  is  being  shipped  from  Winona  and  other  Ontario 
jK>ints  to  the  Maritime  Provinces  under  carload  rates,  and  yet  the  car  can  be  opened 
at  every  station  between  Campbellton  or  McAdam  Junction  and  Sydney,  and  a 
dozen  or  a  liundred  crates  of  fruit  can  also  be  trans-shipped  at  junction  points  and 
oarriefl  over  branch  lines  to  destination,  still  at  the  carload  rate.  This  condition 
existed  in  (tarrying  fruit  from  Ontario  points  to  Manitoba  and  Saskatchewan,  but 
was  corrected  by  the  last  Rate  judgment.  On  the  other  hand,  the  producer  of  fruit 
in  the  Annapolis  Vailley  receives  no  such  privilege  and  is  at  a  distinct  disadvantage 
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ill  distributing:  his  product  over  the  Maritime  Provinces  as  compared  with  the 
Ontario  shipper.  Then  aprain,  the  shipper  of  fruit  from  British  Columbia  points, 
while  he  receives  a  fairly  low  rate  as  far  east  as  Winnipeg:,  yet  is  entitled  to  no 
such  advantages,  but  has  the  privilege  of  opening  the  car  twice  en  route  on  the 
payment  of  $5  for  each  opening.  These  discrepancies  should  not  exist,  and  the 
express  companies  should  so  arrang:e  their  tariffs  that  all  sections  of  the  Dominion 
will  be  treated  as  nearly  alike  as  it  is  possible  to  do  considering:  the  character  of 
the  business  and  the  distances  travelled. 

I  find  on  an  examination  of  the  express  classification  that  beer  and  other  spirituous 
liquors  are  carried  at  second-class  rates.  I  think  all  alcoholic  liquors  should  be 
advanced  to  the  first-class. 

If  my  proposal  of  constructing:  express  rates  upon  ,a  multiple  of  the  freight 
rates  were  -adopted,  I  realize  it  would  take  some  time  to  work  out  the  tables  and 
also  to  find  ,what  would  be  the  proper  multiple  to  be  appilied. 

I  now  come  back  to  the  question  of  whether  or  not  the  express  comipanies  are 
entitled  to  an  increase.  I  think  they  are.  The  figures  which  I  have  previously 
given  show  that  the  Dominion  Express  Company  contends  that,  under  all  existing 
conditions,  its  deficit  for  the  past  year  would  be  $1,609,444,  and  Mr.  Geary's  estimate, 
excluding  Overseas  and  Money  Order  business  and  the  receipts  from  investments, 
and  allowing  5  per  cent  reduction  in  expenses  would  show  the  deficit  for  the  same 
period  as  being  $1,165,487.  While  I  am  compelled  to  give  Mr.  Geary  credit  for 
very  great  industry  in  his  analysis  of  the  express  company's  accounts  and  I  cannot 
compliment  him  too  highly  on  his  industry  and  fairness,  ;7et  it  was  all  based  upon  a 
few  months'  actual  results  projected  to  a  year,  and,  of  course,  the  accuracy  of  his 
conclusions  depends  entirely  upon  his  premises,  and,  while  not  attempting  a  minute 
analysis,  yet  I  think  the  company  which  is  doing  business  and  paying  the  bills  must 
have  a  much  more  intimate  knowledge  of  actual  conditions  than  any  accountant 
could  have.  It  must  also  be  remembered  that,  in  all  of  Mr.  Geary's  computations, 
he  contended  that  in  the  case  of  the  Dominion  Express  Company  they  were  paying 
the  Canadian  Pacific  Railway  Company  more  money  for  the  transporting  of  express 
goods  than  they  were  entitled  to,  and,  therefore,  failed  to  take  into  account  either 
for  the  last  three  and  one-half  months  of  1920  or  for  1921  the  increased  amounts 
which  the  Dominion  Express  'Company  would  pay  to  the  Canadian  Pacific  Railway 
Company  by  reason  of  the  increases  in  .freight  rates  from  Septemher  13  last,  which, 
of  course,  would  very  materially  affect  his  balance  sheet  and  which,  in  my  opinion, 
in  view  of  the  principles  laid  down  by  the  Board  in  the  last  Rate  .iudgment,  should 
not  be  accepted  by  us.  as  a  proper  method  by  which  to  make  his  computation.  There- 
fore, I  am  disposed  to  accept  the  estimate  of  the  Dominion  Express  Company  as  more 
nearly  reprq^nting  what  the  results  will  be  for  the  year  1921,  because  it  must  be 
remembered  that  both  of  them  are  only  making  prophecies  as  to  what  will  happen. 

Mr.  Geary  contended  very  strenuously  that  the  overseas  business,  money  orders, 
and  receipts  from  investments  should  be  taken  into  consideration  as  receipts  by  the 
express  companies.  I  am  unable  to  agree  (with  him  as  to  the  overseas  business, 
because  from  the  evidence  that  is  a  transaction  carried  on  entirely  outside  of  Canada, 
the  management  being  by  authorized  agents  of  the  company,  and  all  that  remains 
to  be  done  is  to  forward  to  the  parent  com'pany  whatever  profits  may  accrue  for  the 
year's  business.  In  so  far  as  any  portion  of  this  business  in  Canada  is  concerned, 
the  full  Canadian  rate  is  charged  and  credited  to  the  Canadian  business. 

As  to  the  receipts  from  investments,  while  not  very  large,  yet  I  am  inclined  to 
think  they  should  be  considered  as  a  receipt  by  the  express  companies,  because  they 
are  asking  for  revenue  sufficient  to  pay  interest  on  the  actual  money  invested  in  the 
business,  and  yet  all  the  interest  bearing  investments  of  the  company  must  have 
come  either  from  the  original  capital  or  the  reserves  built  up  by  the  company.  There- 
fore it  seems  to  me  it  should  properly  be  considered  as  revenue. 
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As  to  the  moTiey  order  business,  it  is  not  so  clear.  This  branch  of  the  companies' 
activities  is  carried  on  by  a  large  number  of  agents  all  over  the  country  who  work 
upon  a  commission  basis,  and,  so  far  as  that  portion  of  it  is  concerned,  it  has  nothing 
whatever  to  do  with  transportation.  On  the  other  hand,  every  express  office  in  Ca-aada 
carries  on  this  business,  and  the  profits  from  this  portion  are  to  some  extent  made  up 
from  the  labour  of  employees  of  the  company  who  are  very  largely  paid  out  of  the 
receipts  from  transportation.  It  was  stated  that,  in  some  instances,  such  as  the 
audit  office,  the  total  expenses  were  charged  up  to  the  mo-ney  order  business  and  no 
portion  of  the  charge  was  paid  by  the  transportation  end,  yet  it  is  so  very  intimately 
connected  up  with  the  general  operations  of  the  company  that,  in  my  opinion,  the 
company  should  in  the  future  include  the  profits  from  this  busi-riess  in  their  revenues. 

The  express  companies  asked  for  a  40  per  cent  increase,  and  I  have  given  their 
best  estimate  of  the  results  should  this  request  be  granted.  They  have  stated  that  if 
the  cartage  differential  were  eliminated  they  could  produce  practically  the  same 
results  on  an  increase  of  33;\  per  cent.  I  have  above  decided  that  this"  differential 
should  be  eliminated.  I  am  also  of  the  opi-iiion  that  there  will  be  some  reduction  in 
the  cost  of  carrying  on  the  express  business  during  the  coming  year,  especially  in  the 
maintenance  and  feed  of  horses,  maintenance  of  equipment,  and  purchase  of  supplies, 
and,  while  it  will  not  be  very  great,  yet,  with  the  allowance  that  should  be  made  for 
the  revenue  from  the  money  order  business,  I  am  of  the  opinion  that  an  increase  of 
30  ner  cent  would  produce  them  about  the  amount  of  money  which  they  should 
receive,  viz.,  sufficient  to  pay  the  cost  of  operation,  maintenance,  and  depreciation, 
and  leave  sufficient  to  pay  interest  upon  the  actual  investment  and  possibly  a  small 
amount  of  money  for  reserve.  These  figures  relate  more  particularly  to  the  Dominion 
Express  Compa-ny  than  to  the  Canadian  Express  Company,  as  the  whole  case  seemed 
to  be  based  upon  their  requirements. 

According  to  Exhibit  No.  45,  the  result  of  one  day's  shipments  by  the  Dominion 
Express  Company  showed  that  by  weight  the  goods  moving  on  first-class  rates 
amounted  to  61-36  per  cent  of  the  whole,  those  moving  on  second-class  rates  to  3'2-68 
per  cent,  and  those  movi-ng  on  commodity  rates  to  5- 96  per  cent.  As  the  goods  carried 
under  second-class  and  commodity  rates  consist  largely  of  food  and  food  products,  I 
naturally  am  anxious  that  no  greater  increase  be  imposed  upon  this  traffic  than  is 
absolutely  necessary,  and  I  find  that  an  increase  of  35  per  cent  on  first-class  rates 
and  charges,  25  per  cent  on  second-class  rates,  and  20  per  cent  on  commodity  rates 
will  produce  about  the  same  revenue  as  a  flat  increase  of  30  per  cent,  and,  as  the 
greater  increase  should  be  imposed  upon  the  more  expensive  goods  carried  at  first- 
class  rates,  I  do  therefore  decide  that  the  express  companies  be  permitted  to  increase 
their  rates  and  charges  35  per  cent  on  all  traffic,  excepting  that  classified  second-class, 
on  which  the  increase  may  be  2'5  per  cent,  excluding  articles  of  food  covered  by 
published  commodity  tariffs  on  which  the  increase  may  be  20  per  cent. 

The  increases  herei-n  authorized  may  be  provided  for  by  the  puMication  and 
filing,  on  one  day's  notice,  at  all  express  offices  of  blanket  supplements  to  the  existing 
tariffs. 

In  the  disposition  of  fractions  any  amount  not  exceeding  two  and  a  half  cents 
may  be  waived,  and  above  two  and  a  half  cents  and  up  to  five  cents  may  be  considered 
as  five  cents. 

February  2,  1021. 

The  D:^puty  Chief  Commissioner  concurred. 
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Application  of  the  Dominion  Atlantic  Railway  for  approval  of  handling  charges  for 
loading  and  unloading  import  and  export  traffic  at  Halifax  Terminals. 

JUDGMENT 

File  No.  30741. 

Hon.  F.  B.  Carvell,  chief  commissioner: 

On  December  3,  1920,  application  was  made  by  the  Dominion  Atlantic  Railway 
Company  through  Mr.  F.  G.  J.  Comeau,  its  general  freight  agent,  asking  this  Board 
to  approve  the  publication  of  a  tariff  by  them  authorizing  a  terminal  charge  at  Halifax 
of  1^  cents  per  100  pounds,  on  apples  and  potatoes  unloaded  direct  from  cars  to  vessels 
and  3  cents  per  100  pounds  on  other  traffic. 

In  their  application  they  stated  that  they  had  received  notification  from  the  Cana- 
dian National  Railways,  dated  November  27,  providing  for  certain,  changes  in  the 
handling  of  export  traffic  in  the  port  of  Halifax  as  follows : — 

"  '  The  management  having  decided  that  it  is  desirable  that  the  conditions 
of  handling  export  traffic  in  the  port  of  Halifax  should  be  uniform  with  other 
Canadian  ports,  the  following  changes  are  authorized,  and  will  become  effective 
January  1,  1921. 

"  ^  It  has  in  the  past  been  the  custom  of  the  port  for  steamship  lines  to  take 
delivery  of  export  freight  from  the  cars,  and  under  these  conditions  the  railway 
has  not  collected  side  wharfage  from  vessels  landing  or  receiving  cargo  on 
which  the  railway  receives  a  roadhaul. 

" '  Effective  January  1,  export  freight  will  be  discharged  from  cars  and 
placed  on  wharf  shed  floors  by  the  railway,  except  traffic  handled  under  domestic, 
commodity,  or  mileage  rates,  also  shipments  of  extraordinary  dimensions,  or 
packages  exceeding  6,000  pounds  each  in  weight,  which  will  only  be  handled  by 
special  contract. 

"  *  Simultaneously,  free  side  wharfage  will  be  discontinued,  and  from  that 
date  side  wharfage  will  be  assessed  in  accordance  with  rates  authorized  in  our 
current  wharfage  tariff,  this  to  apply  to  all  vessels,  both  sail  and  steam,  regard- 
less of  the  class  of  cargo  they  are  receiving  or  discharging.  It  is  hoped  that 
under  this  arrangement  the  railway  will  benefit  by  obtaining  more  prompt 
release  of  cars  at  the  seaboard  than  has  been  possible  heretofore.' " 

Exception  was  taken  to  the  proposal  almost  immediately  by  the  Nova  Scotia 
Shippers'  Association,  and,  as  a  result,  notification  was  sent  to  practically  all  parties 
concerned  that  the  application  would  be  considered  at  a  sitting  of  the  Board  in  Ottawa 
on  the  21st  day  of  December  last,  at  which  the  Canadian  National  Railways,  the 
Dominion  Atlantic  Railway  Company,  and  the  Nova  Scotia  Shippers'  Association  wero 
represented. 

It  seems  that  heretofore  at  the  deep  water  wharves  in  Halifax  no  side  wharfage  has 
been  charged  a  vessel  loading  or  unloading  alongside  thereof,  and,  by  the  action  of 
the  Canadian  National  Railways  they  decided  that  in  the  future  side  wharfage  must 
be  paid.  It  seems  there  has  been  an  understanding  between  'the  railways  and  the  ship- 
owners that,  because  no  side  wharfage  was  charged,  the  ship  stevedores  would  unload 
apples  and  potatoes  direct  from  the  cars  to  the  vessel,  and,  as  soon  as  the  above  order 
was  issued,  the  vessel  owners  refused  to  carry  out  this  arrangement  any  longer  and 
decided  that  the  railway  companies  must  do  the  unloading  themselves,  placing  the 
goods  either  in  warehouses  or  on  the  wharf  ready  to  be  handled  by  the  stevedores. 

The  railways  contend  that  the  tariffs  which  they  have  filed  as  above  stated  would 
be  a  reasonable  charge  therefor.  They  also  contend  that  heretofore  the  shipper  has 
received  the  benefit  of  the  above  arrangement,  stating  that  the  export  rate  was  from 
15  per  cent  to  25  per  cent  lower  than  the  domestic  rate  to  Halifax  on  perishables  such 
as  potatoes  and  apples.  It,  therefore,  becomes  a  question  as  to  w^hether  the  additional 
cost  imposed  upon  this  traffic  should  be  absorbed  by  the  railway  company  or  borne  by 
the  shipper. 
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Shortly  after  the  hearing,  we  were  asked  by  the  Shippers'  Association  to  defer 
action,  as  they  intended  having  a  meeting  with  the  interested  parties  early  in  January 
for  the  purpose  of  settling  the  matter  among  themselves,  alleging  that  it  was  almost 
absolutely  necessary  that  these  perishable  commodities  be  unloaded  direct  from  the  cars 
into  the  ship.  We,  therefore,  waited,  and  finally  a  meeting  was  held  on  the  15th  of 
January. 

On  the  18th  of  January,  we  received  a  letter  from  the  railway  company  through 
the  Canadian  Pacific  Railway  Company  at  Montreal  enclosing  copies  of  letters 
addressed  to  both  the  Shippers'  Association  and  the  Dominion  Atlantic  Railway  Com- 
pany under  date  of  January  15  by  the  Furness  Withy  Company,  Limited,  stating 
Xiositively  that,  at  a  conference  of  all  the  shipping  interests  held  in  Halifax  on  the  15th 
ultimo,  it  was  felt  that  the  question  of  unloading  cargoes  ex  cars  for  export  was  a 
matter  to  be  dealt  with  by  the  railway,  and  notifying  the  Dominion  Atlantic  Railway 
Company  that,  after  the  31st  of  January,  they  would  require  all  shipments  of  apples 
to  be  delivered  to  them  ex  cars. 

We  are  in  receipt  of  a  telegram  from  Mr.  Craze,  representing  the  Shippers'  Associa- 
tion, in  which  he  states  that,  at  a  conference  between  that  association  and  the  general 
manager  of  the  Dominion  Atlantic  Railway  Company  on  January  15,  it  was  mutually 
agreed  that  the  Shippers'  Association  should  absolve  the  railway  from  all  liability  and 
expense  for  unloading  charges  at  Halifax  and  that  the  railway  would  withdraw  the 
application  for  the  tariff  for  unloading  apples  and  potatoes.  This  information  was 
innnediately  communicated  to  the  railway  company,  who,  while  admitting  that  there 
was  such  a  discussion,  have  denied  that  any  such  agreement  was  reached. 

Mr.  Craze  suggests  that  the  matter  be  left  in  abeyance  until  the  Board  could 
meet  at  Kentville  and  discuss  the  matter  further.  With  this  request  I  am  unable  to 
agree.  The  whole  question  is  brought  up  by  the  fact  that  the  Government  Railways 
are  demanding  some  rental  or  dues  for  the  use  of  their  wharves,  the  same  as  isi 
demanded  elsewhere  in  Canada.  As  a  result,  the  Dominion  Atlantic  Railway  Company 
is  compelled  to  pay  a  certain  amount  for  imloading  produce  which  they  had  not  been 
paying  in  the  past,  li  their  tariff  heretofore  was  just  and  reasonable,  and  no  person 
has  yet  attacked  it,  and  I  can  see  no  reason  why  it  is  not  just  and  reasonable,  then 
the  extra  burden  should  not  be  borne  by  the  railway  company.  Therefore,  I  think  the 
tariff  should  be  allowed. 

I  am  afraid  that  nothing  but  trouble  wquld  result  from  leaving  the  matter  in 
tlie  unsatisfactory  condition  in  which  it  would  be  placed  were  the  railway  company 
compelled  to  operate  under  agreements  with  shippers  rather  than  under  legal  tariffs, 
because  one  can  easily  imagine  a  set  of  circumstances  under  which  some  fruit  shipper 
might  not  be  on  hand  to  unload  and  take  care  of  his  shipments  and  in  case  of  damage 
by  frost,  as  is  very  likely  to  occur  in  the  port  of  Halifax  during  the  winter  months, 
trouble  and  litigation  could  not  possibly  be  avoided,  and,  therefore,  I  feel  that  the 
only  logical  proceedings  is  to  have  a  fixed  tariff  and  once  that  has  been  settled,  then 
the  shippers  and  the  railway  company  are  at  liberty  to  make  any  arrangements  which 
to  them  may  seem  reasonable. 

If  the  Shippers'  Association  wish  to  argue  that  the  rate  of  I2  cents  per  100  pounds 
is  not  just  and  reasonable,  this  Board  would  willingly  hear  them  and  grant  relief  if 
they  are  entitled  thereto. 

The  tariff  as  filed  should  be  allowed,  effective  February  4,  1921,  and  an  Order 
should  go  dismissing  the  complaint. 

Ottawa.  February  2,  1921. 

The  As:?istant  Chief  Commissioner  and  Commissioners  Boyce  and  Rutherford 
concurred. 
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OEDER  Xo.  30619 

L)  the  matter  of  the  application  of  the  Dominion  Atlantic  Railway  Company  herein- 
after called  the  ''applicant  com:p'any,"  for  permission  to  file  a  tariff  providing 
for  unloading  charges  at  the  port  of  Halifax,  Nova  Scotia,  on  export  freight. 

File  Xo.  30741. 

Wednesday,  the  2nd  day  of  February,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLeax^  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford.  C.M.G.,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Ottawa,  December 
21,  1920,  the  Canadian  National  Railways,  the  applicant  company,  and  the  iSTova  Scotia 
Shippers'  Association  being-  represented  at  the  hearing,  and  what  was  alleged;  and 
upon  reading  the  submissions  filed, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  permitted  to 
file  a  tariff  providing  for  unloading  charges  at  Halifax,  in  the  province  of  Xova  Scotia, 
on  export  freight  traffic,  of  Ih  cents  per  100  pounds  on  perishable  freight  and  3  cents 
per  100  pounds  on  other  freight ;  the  said  tariff  to  be  made  effective  on  one  day's  notice, 
but  not  earlier  than  the  4th  day  of  February,  1921. 

F.  B.  CARYELL, 

Chief  Commissioner. 


In  the  case  of  the  Express  Traffic  Association  of  Canada  on  behalf  of  the  Express 
Companies,  subject  to  the  jurisdiction  of  the  Board,  for  an  increase  of  JfO  per 
cent  in  the  tolls  at  present  in  effect. 

File  30380 

JUrK>MENT 

McLean,  Assistant  Chief  Commissioner  : — 

It  has  been  urged  that  the  rate  basis  of  one  and  a  half  times  the  standard  freight 
rate  for  transportation  service,  plus  sixty  cents  per  hundred  pounds  set  out  in  the 
Express  Rate  judgment  of  1919,  was  simply  in  so  far  as  the  one  and  a  half  times  the 
standard  freight  rate  was  concerned,  a  finding  on  particular  facts  and  not  a  setting 
out  of  a  continuing  basis. 

I  do  not  so  understand  the  judgment;  I  read  it  as  laying  down  a  continuing 
basis,  unless  and  until  a  change  of  co:iditions,  such  as  is  not  before  us  at  present,  has 
developed. 

In  the  course  of  the  hearing  in  the  present  case,  the  Chief  Commissioner  inti- 
mated that  whatever  action  was  taken  would  be  temporary  in  its  nature;  as  a  result 
of  the  basis  of  one  and  a  half  times  the  standard  freight  rate,  a  change  in  the  freight 
rate  up  or  down  affects  this  factor  of  the  rate. 

As  a  result  of  freight  rate  conditions,  the  increases  allowed  on  freight  rates  enter 
into  the  railway  transportation  factor  of  the  express  rate  above  set  forth.  When  the 
freight  rate  decreases,  the  decrease,  of  necessity,  reduces  the  railway  transportation 
fp.ctor. 

The  non-cartage  differential  was  introduced  as  an  attempt  to  equalize,  in  terms  - 
of  charge,  in  so  far  as  possible,  conditions  at  a  point  where  a  cartage  service  was 
not  performed  with  conditions  at  a  point  where  such  service  was  performed.    It  was 
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pointed  out  in  the  Express  judgment  of  1919  that  the  distinction  made  would  have 
to  be  an  arbitrary  one.  It  was  set  out  that  cartage  costs  vary,  the  cost  per  shipment 
at  Toronto  being  referred  to  as  amounting  to  some  fourteen  cents  on  the  average. 
The  judgment  continued: — 

"  My  first  idea  was  to  make  an  arbitrary  reduction  from  the  rates  of 
fifteen  cents  per  shipment,  where  but  one  wagon  service  was  performed  and 
of  thirty  cents  where  no  wagon  service  was  performed.  This,  however,  would 
be  entirely  unworkable.  It  would  mean  taking  the  first  eastern  block  with  a 
per  one  hundred  pound  rate  of  80  cents,  that  between  any  two  points  where  no 
wagon  service  was  maintained,  shipments  up  to  four  pounds  in  weight  would 
be  carried  without  any  remuneration  whatever,  as  the  thirty-cent  minimum  is 
reached  with  the  four-pound  lot.  Under  the  same  scale,  if  this  plan  were 
adopted,  shipments  up  to  fourteen  pounds  between  such  points  would  be 
carried  for  the  ridiculous  remuneration  of  five  cents.  A  shipment  of  forty 
pounds  would  return  but  twenty  cents.  The  proper  relationship  to  the  freight 
charge  would  be  destroyed." 

It  being  recognized  as  impossible  to  deduct  from  each  shipment  the  average 
cartage  cost,  what  was  done  was  to  deduct  from  the  head  line  rate,  an  assumed 
average  cartage  cost.  The  effect  was  carried  down  into  the  graduate  tables  as  indi- 
cated in  the  examples  contained  both  in  the  judgment  of  1919  and  the  reasons  for 
judgment  of  the  Chief  Commissioner  in  the  present  application. 

As  indicated,  the  intention  was  to  aid  to  the  limited  extent  possible  in  an  equaliza- 
tion, by  reduction  in'  charge  at  a  point  where  cartage  was  not  performed.  It  was  the 
intention  that  this  should  enure  to  the  advantage  of  the  consignor  or  the  consignee, 
or  both,  according  as  there  was  or  was  not  cartage  service,  either  at  the  place  of 
origin  or  destination,  or  both. 

The  question  of  importance  is,  how  has  it  worked  out?  On  the  return,  the 
details  of  which  are  set  out  in  the  reasons  for  judgment  of  the  Chief  Commissioner, 
it  appears  that  it  has  affected  a  considerable  decrease  in  express  revenues.  That  was 
to  be  expected.  But  it  further  appears  that  to  a  very  large  extent  it  has  simply  been 
in  ease  of  distributive  costs  which  various  firms  as  an  incident  of  their  businesses 
had  voluntarily  assumed.  That  is  to  say,  the  price  as  quoted  by  the  firm  carried  the 
shipment  to  the  consignee  without  any  payment  of  express  charges  to  him.  The 
shipper,  having  antecedent  to  the  introduction  of  the  non-cartage  differential,  volun- 
tarily assumed  this  burden  as  one  of  the  incidents  of  the  cost  of  carrying  on  his 
business  was  in  the  position,  after  this  differential  was  established,  of  being  able  to 
reduce  his  distributive  costs  by  the  amount  which  the  express  company  had  to  bear. 

It  would  appear  that  while  the  revenue  of  the  express  company  was  being  reduced 
the  general  consumer  was  not  obtaining  the  advantage  which  had  been  an'fcicipated.  I 
participated  in  the  decision  establishing  the  non-cartage  differential.  I  am  forced, 
after  careful  consideration,  to  conclude  that  the  Board  would  not  be  justified  in 
directing  its  continuance. 

In  the  application  dealt  with  in  1919  the  express  companies  desired  to  eliminate 
commodity  rates  except  on  a  carload  basis.  This  would  have  resulted  in  exceedingly 
heavy  increases.    The  judgment  of  the  Board  used  the  following  language: — 

"  I  would  dismiss  the  companies'  application,  in  so  far  as  the  commodity 
rates  are  concerned,  entirely,  subject  to  the  right  of  the  companies,  should  it  be 
found  impossible  for  them  to  rnake  both  ends  meet,  to  renew  the  application." 

The  application  now  before  the  Board  as  to  commodity  and  other  rates  is  for  a 
general  40  per  cent  increase — an  increase  in  the  case  of  commodity  rates  much  less 
than  was  involved  in  the  application  of  1919.  I  agree  in  the  distribution  of  rates  as 
set  out  in  the  reasons  for  Judgment  by  the  Chief  Commissioner.  It  takes  into 
consideration  differences  in  the  ability  of  the  articles  concerned  to  bear  the  increase, 
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the  heavier  increase  being  put  on  the  more  highly  valued  articles;  and  in  so  doing 
it  lessens  the  burden,  as  far  as  is  feasible,  on  articles  of  food.  At  the  same  time,  it 
assists  in  readjusting  the  spread  between  first  and  second  class  which  was  a  matter 
of  complaint. 

It  maj"  be  noted  that  what  was  proposed  in  regard  to  the  increase  of  commodity 
rates  in  1919,  as  above  referred  to,  amounted  in  various  instances  to  an  increase  of 
100  per  cent  and  more. 

The  computations  as  to  cost  of  carriage  on  the  basis  of  34-7  cents  per  express  car 
mile  are  set  out  in  the  reasons  for  Judgment  by  the  Chief  Commissioner.  If  tlie 
figure  of  30-62  is  taken,  as  referred  to  in  the  foregoing  reasons,  as  being  the  figure 
which  was  advanced  by  Mr.  Geary  as  showing  actual  costs  per  car  mile,  then  the  result 
on  the  mileage  from  Mulgrave  to  Montreal  is  as  follows :  Express  car  mile  cost,  $2172.51 ; 
freight  charges  on  a  basis  of  30,000  pounds,  $180.  That  is  to  say,  on  a  50  per  cent 
basis,  the  express  company  would  receive  $136  as  against  a  freight  charge  of  $180. 

In  the  decision  of  the  Board  in  the  application  of  the  Edmonton,  Dunvegan  & 
British  Columbia  Railway  the  Board,  on  September  8,  1920,  used  the  following 
language : — 

"  The  weighty  responsibilities  imposed  upon  the  Board  by  Parliament  compel 
the  conclusion  that  rates  inadequately  remunerative  are  not  only  detrimental  to 
the  railway  concerned,  but  in  a  wider  and  more  important  phase  are  detrimental 
to  the  public  served  by  the  railway,  because  if  the  rates  do  not  adequately  ^ 
remunerate  for  the  service  the  efficiency  will  tend  to  deteriorate,  and  there  will 
be  progressive  difficulty  in  obtaining  those  adequate  facilities  which  are  essential 
if  traffic  is  to  move." 

The  foregoing  comment  is  pertinent  here.  It  must  also  be  recognized  that  within 
the  limits  of  the  Board's  powers,  as  set  out  in  the  Eailway  Act,  the  only  source  whence 
adequacy  of  remuneration  may  be  obtained  is  by  payment  from  those  using  the  service, 

I  agree  in  the  conclusions  and  rate  adjustments  x^rovided  for  in  the  reasons  for 
Judgment  of  the  Chief  Commissioner. 

Ottawa,  February  2,  1921. 

Commissioner  Boyce  concurred. 


GENERAL  ORDER  No.  327 

In  the  matter  of  the  application  of  the  Express  Traffic  Association  of  .Canada,  out 
behalf  of  the  express-  oompardes  subject  to  the  jurisdiction  of  the  Board,  for 
an  increase  of  40  per  cent  in  the  tolls  at  present  in  effect: 

File  No.  30380 

Wednesday,  the  2nd  day  of  February,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

JJpon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Toronto,  Saska- 
toon, Edmonton,  Prince  Rupert,  Victoria,  Vancouver,  Vernon,  Nelson,  Medicine  Hat, 
Calgary,  Regina,  AVinnipeg,  Fort  William,  Moncton,  Halifax,  St.  John,  Montreal, 
and  Ottawa  on  September  2  and  30,  October  1,  6,  11,  13,  14,  18,  20,  22,  23,  26  and  27, 
November  15,  16,  18  and  19,  and  December  1  and  13,  1920,  in  the  presence  of  counsel 
for  and  representatives  of  the  Express  Companies,  the  Express  Traffic  Association  of 
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Canada,  the  cities  of  Montreal  and  Toro-nto,  Boards  of  Trade  of  Toronto,  Saskatoon, 
Edmonton,  Vancouver,  Nelson,  Calgary,  Fort  William,  Sault  Ste.  Marie,  Montreal, 
and  Halifax,  the  Montreal  Chamber  of  Commerce,  Department  of  Agriculture  for 
the  Dominion  Government,  Department  of  Agriculture  for  Nova  Scotia,  Canadian 
Manufacturers'  Association,  Canadian  Fisheries  Association,  Fisheries  and  Produce 
Association,  British  Columbia  Fisheries,  National  Dairy  Council,  Canadian  Creamery 
AssociatioTi,  Canadian  Produce  Association,  United  Farmers  of  Ontario,  United 
Farmers  of  Alberta,  United  Fruit  Growers,  Niagara  Fruit  Growers,  shippers  of  produce 
from  Prince  Edward  Island  and  certain  other  shippers  of  fresh  fish.  Church  &  Company, 
Saskatoon  Bread  Company,  Saskatoon  Pure  Milk  Company,  Modern  Steam  Laundry 
of  Saskatoon,  Saskatchewan  Dairymen's  Association,  Alberta  Dairy  Association, 
Ogilvie  Flour  Mills  Company,  Alberta  Box  Company,  Yernon  Fruit  Company, 
Calgary  Brewing  and  Malting  Company,  and  Stock  Growers'  Protective-  Association, 
and  what  was  alleged,  and  upon  reading  the  written  submissions  filed,  judgment, 
dated  February  2,  1921,  was  delivered  by  the  Chief  Commissioner  and  concurred  in 
by  the  otlier  members  of  the  Board  who  heard  the  application,  a  certified  copy  of  the 
said  judgment  being  attached  hereto  marked  "  A,"-7- 

The  Board  orders:  That  the  changes  in  the  tariffs  of  the  express  companies 
subject  to  the  jurisdiction  of  the  Board,  as  set  forth  in  the  judgment,  which  is  hereby 
made  part  of  this  order,  be,  and  they  are  hereby,  authorized. 

F.  B.  CARYELL, 

Chiei  Commissioner. 


ORDER  No.  30592 

It,  the  matter  of  the  application  of  the  Toronto  Suhurhan  Railway  Company,  herein- 
after called  the  "applicant  company,"  under  section  330  of  the  Railway  Act, 
1919,  for  approval  of  its  Standard  Freight  Mileage  Tariff,  G.R.C.  No.  Jf, 
effective  February  6,  1921: 

File  No.  29851 

Thursday,  the  27th  day  of  January,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

T'pou  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 

The  Board  orders:  That  the  applicant  company^s  Standard  Freight  Mileage 
Tariff,  C.R.C.  No.  4,  to  become  effective  February  6,  19^21,  on  file  with  the  Boarii  under 
file  No.  29851,  be,  and  it  is  hereby,  approved;  the  said  tariff,  with  a  reference  to  this 
Order,  to  bo  published  in  at  least  two  consecutive  weekly  issues  of  The  Canada 
(idzeite. 

F.  B.  CARYELL, 

Chief  Commissioner. 


ORDER  No.  30G03 

7u  the  matter  of  the  application  of  the  Canadian  National  Railways  hereinafter 

called  the  "applicants"  for  aiitlioritij  to  close  the  station  at  Washago,  m  the 
province  of  Ontario:  ^.^^  ^^^^^ 

Thursday,  the  27th  day  of  January,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  the  township  of  OriUia 
offering  no  objection, — 

The  Board  ordered:  That  the  applicants  be,  and  they  are  hereby,  authorized  to 
close  their  station  at  Washago,  in  the  township  of  Orillia,  province  of  Ontario. 

F.  B.  CARYELL, 

Chief  Commissioner. 


ORDER  Xo.  30602 

In  the  matter  of  the  consideration  of  the  question  of  the  protection-  to  he  provided  at 
the  crossing  of  Dundas  street  hy  the  Canadian  Pacific  Railway,  at  mileage  7-7 
Gait  Subdivision,  in  the  township  of  FAohicohe,  province  of  Ontario: 

File  Xo.  9437.105 
Friday,  the  28th  day  of  January,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLeax,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  submissions  filed  and  the  reports  of  the  Chief  Engineer  and  an 
Inspector  of  the  Board, — 

The  Board  orders  as  follows : 

1.  That  the  Canadian  Pacific  Railway  Company  be,  and  it  \&  hereby,  required  to 
install  an  automatic  bell,  in  accordance  with  "  The  Standard  Specificatio-ns  for 
Highway  Crossing  Signals,"  and  a  wig-wag  signal  at  the  said  crossing;  such  signals 
to  be  bonded  to  both  tracks,  and  to  be  installed  not  later  than  the  31cjt  day  of  May, 
1921. 

2.  That  a  detail  plan  ehowi'ng  the  layout  of  the  said  signals  be  submitted  for  the 
approval  of  an  Engineei*  of  the  Board. 

3.  That  twenty-five  per  cent  of  the  cost  of  installing  the  said  signals  be  paid  out 
of  "  The  Railway  Grade  Crossing  Fund,"  twenty-five  per  cent  of  the  whole  cost  to 
be  paid  by  'the  Toronto  and  York  Roads  Commission,  and  the  remainder  or  fifty  per 
cent  of  the  whole  cost  to  be  paid  by  the  Canadian  Pacific  Railway  Company;  the 
cost  of  maintenance  to  be  borne  and  paid  by  the  railway  company. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  30611. 

In  the  matter  of  th^  application  of  the  Canadian  National  Railways,  hereinafter  called 
the  "applicants",  under  section  188  of  the  Railway  Act,  1919,  for  approval  of 
the  location  of  its  station  at  Duagh,  Alberta,  as  shown  on  the  plan  dated  Winni- 
peg, 28th  December,  1920,  on  file  with  the  Board  under  file  No.  30818: 

Tuesday   the  1st  day  of  February,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE^  K.C.,  Commissioner. 

J.  G.  Rutherford.  C.M.G,,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, 
and  the  consent  of  Sturgeon  Municipal  District  No.  548,  filed, — 

The  Board  orders:  That  the  location  of  the  applicant  company's  station  at  Duagh, 
in  the  Province  of  Alberta,  as  shown  on  the  said  plan  on  file  with  the  Board  under  file 
Xo.  30818,  be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  30608 

In  the  matter  of  the  application  of  the  Grand  River  Railway  Company  hereinafter^ 
called  the  "  applicant  company,"  under  section  276  of  the  Railway  Act,  1919,  for 
autJionty  to  open  for  the  carriage  of  traffic  that  portion  of  its  revised  line  of 
railwajj  in  the  city  of  Gait,  township  of  North  Dumfries,  and  province  of  Ontario, 
as  approved  by  the  order  of  the  Board  No.  30111,  dated  17th  September,  1920. 

File  No.  29690-2 

Tuesday,  the  Ist  day  of  February,  A.D.,  1921. 

Hon.  F.  B.  Cakvell,  K.C.,  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of  the 
Board,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized  to 
open  for  the  carriage  of  traffic  that  portion  of  its  west  or  southboxmd  track  between 
Kerr  street,  in  the  city  of  Gait,  province  of  Ontario,  and  the  iDoint  where  the  same 
rejoins  the  constructed  line  near  the  junction  of  the  Macadamized  road  and  the 
Hespeler  road  at  the  west  city  limit,  a  distance  of  1-5  miles;  and  to  operate  over  the 
track  connecting  its  main  line  with  the  siding  of  the  Canadian  Pacific  Railway 
Company  near  Bond  street,  beginning  at  station  35  +  90  on  the  applicant  company's 
main  line,  thence  curving  northwesterly  until  it  reaches  the  right  of  way  of  the  Cana- 
dian Pacific  Railway  Company,  and  running  west  along  the  said  right  of  way  to  a 
connection  with  the  Canadian  Pacific  Railway  Company's  siding  on  the  west  side  of 
Bond  street,  a  distance  of  2,095  feet. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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CIRCULAR  No.  191 

Rules  for  trire  construction  along  or  across  railways  or  across  or  near  other  lines,  wires, 
conductors,  structures  or  appliances. 

Case  No.  4704. 
February  8,  1921. 

Referring-  to  circular  No.  186,  dated  January  5,  1920,  applying  General  Order 
No.  231,  dated  May  6,  1918,  and  the  Conditions  and  Specifications  thereby  approved,  to 
construction  along  as  well  as  across  the  railway. 

Since  section  372,  subsection  1  (fc),  applies  to  construction  across  or  near  other 
lines,  wires,  conductors,  structures,  or  appliances  within  the  legislative  authority  of 
the  Parliament  of  Canada,  where,  therefore,  the  construction,  whether  along  or  across 
the  railway  or  across  or  near  other  lines,  wires,  co.nductors,  structures,  or  appliances, 
is  by  consent  and  in  accordance  with  the  Standard  Conditions  and  Specifications  set 
out  in  the  schedule  to  General  Order  No.  231,  and  approved  by  that  order,  no  further 
leave  of  the  Board  is  necessary. 

Yoiirs  truly, 


A.  D 


CAETWRIGHT, 

Secretary,  B.R.C. 


^\)t  iBoarb  of  V% 


i^ailtoap  Commissioners  foflfomi 
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Consideration  of  the  matter  of  protection  to  he  installed  at  ttie  crossing  of  the  Grand 
Trunk  Railway  Companij  at  Erie  street,  Stratford,  Ont. 

File  9437.846 

Heard  at  Toronto,  September  3,  1920. 

JUDGMENT 

CoMMissioxER  Boyce: 

This  case  was  set  down  for  consideration  as  a  result  of  an  accident  w^hich  took 
place  at  this  crossing  on  February  21,  1920,  when  Mr.  and  Mrs.  Boyce,  of  Conroy 
Post  Office,  were  killed  by  eastbound  passenger  train  No.  30.  The  coroner's  jury 
recommended  that  some  better  form  of  protection  should  be  provided.  The  protection 
at  present  is  that  afforded  by  an  electric  bell  installed  and  maintained  by  the  railway 
company  under  the  terms  of  Order  No.  16477,  dated  May  9,  1912. 

Erie  street  crosses  the  railway  at  this  point  diagonally.  The  sight  lines  are 
fairly  good.  Approaching  from  the  north  at  80  feet  from  the  crossing  there  is  an 
uni-nterrupted  view  to  the  east  of  500  feet,  and  at  75  feet  from  the  crossing  there  is  an 
uninterrupted  view  of  300  feet  to  the  west.  On  the  approach  from  the  north  there  is 
a  spur  track  to  be  crossed  before  the  main  line  is  reached.  Approaching  from  the 
south  at  60  feet  from  the  crossing  there  is  a  view  to  the  west  of  400'  feet,  and  at  25 
feet  there  is  a  view  to  the  east  of  about  the  same  distance.  The  view  to  the  east  on 
approaching  from  the  south  is  somewhat  obscured  by  buildings,  one  of  which  is  a 
brewery,  and  there  are  two  buildiTigs  some  distance  apart  on  the  w^est  side  of  the 
southerly  approach  which  would  not  seriously  interfere  with  the  view. 

The  traffic  returns  from  February  27  at  7  a.m.  to  February  28  at  12  p.m.,  which 
were  Friday  and  Saturday,  show  that  the  crossing  is  a  fairly  active  one.  During  this 
period  there  were  a  total  of:  pedestrians,  980;  vehicles,  651;  and  trains,  62,  of  which 
14  were  switch  movements. 

This  street  while  in  the  city  of  'Stratford  is  a  part  of  the  provincial  highway 
between  Toronto  a-nd  Hamilton  via  Stratford,  and  therefore  is  under  the  jurisdiction 
of  the  Ontario  Highway  Commission.  The  commission  was  no^t  represented  at  the 
hearing,  but  the  matter  of  protection  has  since  been  taken  up  with  the  commission, 
by  correspondence,  with  a  view  to  improving  the  protectioTi  already  established. 

Suggestion  was  made  by  the  Inspector  that  a  watchman  should  be  installed  at 
this  crossing.  As  the  electric  bell  was  ringing  at  the  time  of  the  accident  and  the 
necessary  precautions  were  taken,  and  the  accident  was  not  attributable  to  any  negli- 
gence on  the  part  of  the  railway,  but,  according  to  the  report  of  the  Inspector,  was 
largely  due  to  the  fact  that  the  occupants  of  the  cutter,  which  was  struck,  were 

1785  7—:  527 


528 


muffled  up  on  account  of  the  cold  weather  and  did  not  hear  either  the  crossing  bell 
or  the  locomotive  signals,  it  did  not  appear  that  the  protection  installed  was  inade- 
quate for  the  purposes  of  the  crossing. 

It  was  represented  at  the  hearing  by  the  solicitor  for  the  city,  that  the  crossing 
should  be  replanked  and  that  the  refuse  should  be  removed  from  the  siding  at  the 
north  running  into  Swift  Canadian  plant.  This  has  been  done  since  the  hearing  as 
a  result  of  the  discussion  which  took  place.  The  matter  of  installing  illuminated 
warning  boards,  by  the  Ontario  Highway  Commission,  300  feet  on  each  side  of  the 
Erie  Street  crossing,  was  taken  up  with  the  Highway  Commission  by  the  Board, 
with  the  result  that  these  signs  have  now  been  erected  in  accordance  with  the  under- 
taking of  the  city,  and  will  be  maintained  at  the  expense  of  the  city.  The  signs 
have  been  erected  300  feet  on  each  side  of  the  crossing  and  are  of  large  size — about 
8  feet  long — and  are  lighted  by  electric  lights  shining  directly  upon  them.  These 
signs  ought  to  afford  very  efficient  warning  to  persons  using  the  highway,  either  as 
pedestrians  or  in  vehicles,  and  with  the  planking  laid  and  the  refuse  removed  and 
these  electric  signs  established  and  maintained  by  the  city  in  accordance  with  the 
agreement  with  the  Board,  I  think  the  crossing  will  be  efficiently  protected  for  the 
traffic  now  crossing  it,  and  I  would  not  be  disposed,  under  the  circumstances,  and 
with  the  remedies  that  have  been  effected  as  above,  to  direct  the  employment  of 
watchmen  at  this  point  for  the  present.  I  think,  therefore,  that  an  order  should  go 
reciting  that  the  Ontario  Provincial  Highways  Commission  having  provided,  and  the 
city  of  Stratford  having  installed  and  agreed  to  maintain,  illuminated  warning  boards 
on  the  highway,  300  feet  from  this  crossing,  on  either  side,  and  the  railway  company 
having  replanked  the  crossing  and  removed  the  refuse  between  the  Swift  Canadian 
spur  and  the  main  line  therefrom,  and  maintaining  in  good  working  order  the  electric 
bell  established  thereat,  under  the  order  of  the  Board,  that  the  Board  considers  that 
the  crossing  is  sufficiently  protected  at  present. 

Ottawa,  February  7,  1921. 

Commissioner  Eutherford  concurred. 


In  the  matter  of  the  question  of  authorizing  the  use  of  the  Hart  type  of  wooden 
packing  for  frogs,  wing  rails,  guard  rails,  and  sivitches,  under  subsection  (If) 
of  Section  282  of  the  Railway  Act,  1919,  on  raihvays  subject  to  the  jurisdiction 
of  the  Board. 

File  No.  29343.1. 

JUDGMENT 

Hon.  F.  B.  Carvkli,,  Chief  Commissioner: 

So  far  as  I  can  learn,  this  case  originated  by  a  letter  from  Mr.  Frank  Lee  to  the 
Chief  Engineer  of  this  Board,  dated  the  2nd  day  of  April,  1919,  suggesting  that  the 
use  of  the  "Hart  Blocking"  at  frogs  and  guard  rails  be  made  permissive. 

Considerable  correspondence  took  place  and  interviews  between  the  Chief 
Engineer  and  representatives  of  railway  men  interested,  and  finally  it  was  thought 
advisable  that  a  public  hearing  be*  held  at  which  all  parties  could  be  heard. 

This  took  place  in  Ottawa  on  the  1st  day  of  February  instant,  at  which  the 
Canadian  Pacific  Bailway  Company,  the  New  York  Central  Railroad  Company,  the 
Canadian  National  Bailway?,  and  the  Michigan  Central  Pailroad  Company  were 
represented  as  well  as  the  Brotherhood  of  Locomotive  Firemen  and  Engincmen. 

It  was  admitted  by  all  parties  and  strongly  asserted  by  our  own  technical  officials 
that  the  Hart  type  of  packing  for  frogs  would  be  an  advantage  in  many  cases  over 
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that  at  present  in  luse,  and,  therefore,  while  1  do  not  feel  that  we  should  make  it 
compulsory,  I  think  its  use  should  he  ai)proved  hy  this  Board  upon  all  railways  under 
our  control. 

Ottawa,  Ont.,  Fehruary  15,  1921. 

Commissioner  Rutherford  concurred. 


GEXERAL  ORDER  Xo.  329 

In  the  matter  of  the  consideration  of  the  question  of  authorizing  the  use  of  the  Hart 
type  of  wooden  pacling  for  frogs,  wing  rails,  guard  rddls,  and  switches,  under 
the  provisions  of  section  282  of  the  Railway  A.ct,  l9W,  on  railways  subject  to 
the  jurisdiction  of  the  Board. 

Eile  Xo.  29343.1. 

Thursday,  the  iTth  day  of  Fehruary,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Uix)n  hearing-  the  matter  at  the  sittings  of  the  Board  held  in  OttaAva,  Fehruary  1, 
1921,  the  Canadian  Pacific  Railway  Company,  Xew  York  Central  Railroad  Company, 
Canadian  Xational  Railways,  and  Michigan  Central  Railroad  Company  being  repre- 
sented by  counsel  at  the  hearing,  and  what  was  alleged, — 

The  Board  orders:  That  the  use  of  the  Hart  type  of  wooden  packing  for  frogs, 
wing  rails,  guard  rails,  and  switches  on  railways  subject  to  the  jurisdiction  of  the 
Board  be,  and  it  is  hereby,  authorized. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Application  of  tlie  Canadian  Freight  Association  for  approval  of  proposed  Supplement 
No.  IJi  (nou\  No.  lo)  to  the  Cnnadi-nn  Freight  Classification  No.  If^,  revising 
and  increasing  the  rate  on  liciuors. 

File  No.  19367.  W7 

JUDGMENT 

Hex.  F.  B.  Carvell,  Chief  Commissioner: 

In  the  month  of  May  last,  the  Canadian  Freight  Association  filed  Supplement 
No.  14  (now  No.  15)  to  the  Canadian  Freight  Classification  No.  16,  the  substance 
being  that  the  rate  on  liquors  in  l.c.l.  quantities  should  be  increased  to  double  first- 
class  and  in  carload  lots  to  third-class. 

According  to  the  file,  conferences  were  held  with  interested  parties  in  different 
portions  of  Canada.  Some  objections  were  raised,  particularly  by  certain  persons 
interested  in  the  Ontario  native  wines  industry,  and  the  proposal  that  shipments 
should  be  carried  at  ow^ier's  risk  of  breakage  was  also  objected  to.  With  these  excep- 
tions, no  objections  were  made  excepting  by  the  Board  of  License  Commissioners  for 
Ontario,  who  protested  not  only  on  their  own  behalf  but  on  behalf  of  the  province  of 
Alberta. 

The  case  was  heard  at  Ottawa  on  the  21st  of  December  last,  and  at  the  hearing 
statements  were  made  by  the  Ca-nadian  Freight  Aesociation  and  representatives  of 
the  Grand    Trunk,  Canadian  Pacific  and  Canadian  National  Railways,  all  alleging 
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thar  rlic  lo?'?  by  pilfering  and  the  cost  of  protecting  the  good&  in  transit  amounted  in 
the  case  of  the  'Canadian  National  Railway  to  more  than  the  total  freight  received. 

Mr.  Birmingham,  who  appeared  for  the  License  Commissioners  of  Ontario,  admitted 
that  at  one  time  during  negotiations,  upon  certain  conditions,  he  had  agreed  to  the 
increased  classification,  but  claimed  that  was  before  the  increase  granted  by  order  of 
the  Board  Xo.  308,  and  now  contended  that  the  increase  of  40  per  cent  up  to  the  end 
of  December  and  '55  per  cent  thereafter  should  be  sufficient  to  compensate  the  companies 
for  any  los^. 

With  this  contention  I  am  unable  to  agree.  The  increases  granted  by  Order  No. 
308  were  intended  to  give  to  the  railway  companies  just  and  reasonable  rates  for 
carrying  on  the  general  business  of  the  country,  and,  if  an  abnormal  condition  has 
arisen  entailing  special  loss  and  damage  in  the  carrying  of  any  special  commodity, 
then  the  general  increase  granted  was  not  intended  to  take  care  of  such  an  abnormal 
condition.    It,  therefore,  becoma-  very  largely  a  question  of  fact. 

Mr.  Jackson,  for  the  Canadian  Pacific  Railway  Company,  stated  that,  for  the  year 
1919,  the  loss  for  all  three  roads,  Ca-nadian  National,  Grand  Trunk,  and  Canadian 
Pacific,  was  $112,500,  that  in  1920  the  loss  for  the  Canadian  Pacific  Railway  alone 
amounted  to  $127,000,  and  the  additional  expense  in  policing  the  traffic  was  $123,000, 
making  a  total  loss  for  that  railway  of  $250,000,  which  he  stated  to  be  16  per  cent  of 
their  total  loss  and  damage.  He  stated  he  had  no  figures  to  show  how  much  liquor  had 
been  handled  during  the  past  year,  and,  therefore,  did  not  know  what  the  revenue 
from  this  particular  commodity  had  been. 

The  Grand  Trunk  Railway  Company  alleged  that  their  damage  was  equally  great. 
Mr.  Bowker  stated  that,  since  the  middle  of  1920',  the  cost  of  increasing  their  i>olice 
staff  for  protecting  liquor  would  amount  to  $144,000  a  year,  and  the  evidence  was 
general  from  all  the  railways  as  to  losses  and  increase  in  pilfering,  even  with  the 
increased  protection  already  referred  to.  From  figures  filed  with  the  Board  since  the 
hearing  by  the  Canadian  Pacific  Railway  Company  showing  the  claims  filed  against 
that  company  in  Winnipeg,  Calgary,  and  Vancouver  alone  during  the  month  of 
December,  it  is  clear  the  condition  is  getting  much  worse  instead  of  bett^er.  In  fact, 
in  some  cases,  the  claims  amount  to  more  than  the  total  freight  earnings,  and,  for  the 
three  places  above  mentioned,  the  total  claims  filed  would  average  more  than  50  per 
cent  of  the  total  earnings.  It  is  impossible  to  account  for  such  a  condition  of  affairs, 
and  yet,  without  a  doubt,  it  exists,  notwithstanding  the  efforts  being  put  forward  by 
the  railway  companies  to  counteract  it. 

As  the  liquor  business  will  in  the  future  be  handled  very  largely  by  the  provinces, 
some  of  whom  are  already  making  very  handsome  profits  out  of  the  business  and  the 
remainder  of  whom  probably  expect  to  do  so,  I  am  of  the  opinion  that  some  furtlier 
protection  can  be  given  the  transportation  companies  without  increasing  the  cost  to 
tlie  consumer  and  yet  leave  a  very  handsome  profit  to  the  public  bodies  who  are 
liandling  the  traffic. 

For  these  reasons,  1  think  the  application  should  be  granted,  with  the  reservation, 
however,  that  there  shall  be  no  increase  on  native  Ontario  wines  and  owner's  risk  of 
breakage  shall  be  eliminated. 

Commissioners  Boyce  and  Rutherford  concurred. 
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OPiDEE  No.  30020 

In  the  matter  of  the  application  of  the  Express  Traffic  Association  of  Canada^  on 
helialf  of  the  express  companies  subject  to  the  jurisdiction  of  the  Board,  for 
approval  of  the  Express  Classification  for  Canada  No.  d,  C.R.C.  N<o.  E.T.  712, 
effective  Fehruary  9,  1921: 

File  No.  439^.55 

Tuesday,  the  8th  day  of  February,  A.D.  1921. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

tm 

Whereas  the  said  Classification  has  been  published  a-nd  filed  to  give  effect  to  the 
changes  authorized  by  the  judgment  of  the  Board  dated  February  2,  1921,  and  it.s 
General  Order  No.  327,  dated  February  2,  1921,— 

The  Board  orders:  That  the  Express  Classification  for  Canada  No.  5,  C.E.C.  No. 
E.T.  712,  to  become  effective  February  9,  1921,  be,  and  the  same  is  hereby,  approved. 

m.  B.  NANTEL, 

Deputy  Chief  Commissioner. 


ORDER  No.  3O031 

In  the  matter  of  the  application  of  residents  of  Sandy  Lake  and  distnct  for  an  order 
requiring  the  Canadian  National  Eaihvays  to  erect  a  suitable  station  at  Sandy 
Lake,  in  the  province  of  Manitoba: 

File  No.  22712 

Wednesday,  the  9th  day  of  February,  A.D.  19'2l. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  6.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  oti  behalf  of  the 
railway  company,  and  upon  the  reiwrt  and  recommendation  of  the  Chief  Operating 
Officer  of  the  Board, — 

The  Board  orders:  That  the  Canadian  National  Railways  be,  and  they  are  hereby, 
directed  to  erect  a-nd  complete,  before  the  l&t  day  of  November,  1921,  a  third-class 
station  building  at  Sandy  Lake,  in  the  province  of  Manitoba,  plans  of  which  to  be 
submitted  before  the  Ist  day  of  May,  1921 ;  and  that  pending  the  erection  of  the  said 
proposed  station,  the  railway  company  erect  and  maintain  a  temporary  statio-n,  with 
suitable  accommodation  for  the  business  at  the  said  point;  such  temporary  station 
to  be  ready  by  the  1st  day  of  April,  1921. 

F.  B.  CARYELL, 

Chief  Commissioner. 
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GENERAL  ORDER  No.  328 


In  the  matter  of  the  question  of  the  coal  supply  in  Canada,  and  the  General  Order  of 
the  Board  No.  301,  dated  July  22,  1920,  prohibiting  the  exportation  of  coal  from 
the  Atlantic,  St.  Lawrence  river  and  gulf  ports  of  Canada,  except  to  the  United 
States  or  to  Newfoundland,  unless  otherwise  permitted  hy  the  B^oard.  a^, 
amended  by  General  Order  No.  312,  dated  September  2k,  1920. 

File  No.  30331.51 

Saturday,  the  12th  day  of  February,  A.D.  1921. 

•    Hon.  F.  B.  C'arvell,  K.C.,  Chief  Commissioner. 
A.  C.  BovcE,  K.C.,  Commissioner. 
J.  G.  RrTHEiiFOHD,  C.M.G.,  Commissioner. 

Upon  its  appearing*  to  the  Board  that  there  is  not  "now  a  real  or  apprehended 
scarcity  of  coal  rendering  a  continuance  of  the  said  orders  neceesary  or  advisable  for 
the  purpose  of  providing  adequate  coal  supplies  within  Canada;  and  in  pursuance  of 
the  powers  conferred  by  the  Act  of  the  Parliament  of  Canada,  chapter  66,  1920, — 

The  Board  therefore  orders:  That  the  said  General  Orders  Nos.  301  and  312, 
dated  respectively  July  22,  1920,  and  September  24,  1920,  be  and  they  are  hereby, 
rescinded. 

F.  B.  CARYELL, 

Chief  Commissioner. 


ORDER  No.  30657 

In  the  matter  of  the  application  of  the  Grand  River  Railway  Company,  hereinafter 
called  the  "applicant  company,'^  under  section  276  of  the  Railway  Act,  1919, 
for  authority  to  open  for  the  carriage  of  traffic  its  revised  line  of  railway  in  the 
township  of  Waterloo  and  the  city  of  Kitchener,  in  the  county  of  Waterloo, 
province  of  Ontario,  as  approved  by  the  order  of  the  Board  No.  29306,  dated 
2Jfth  January,  1920: 

File  No.  291690 

Monday,  the  14th  day  of  February,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of  the 
Board,  concurred  in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  the  revised  portion  of  its  line  of  railway  from  a 
point  on  King  street,  in  the  township  of  Waterloo,  about  3,000  feet  south  of  the  south- 
easterly limit  of  the  city  of  Kitchener,  to  a  connection  with  the  applicant  company's 
constructed  line  a  short  distance  south  of  Peter  street,  in  the  city  of  Kitchener,  in 
the  county  of  Waterloo  and  province  of  Ontario,  a  distance  of  1-76  miles:  Provided 
that  the  speed  of  trains  operated  over  the  said  line  shall  not  exceed  twenty  miles  an 
liour. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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OHDETJ  No.  30r,ni 

Jn  flip  matter  of  the  application  of  the  Grand  River  Railway  Company,  hereinafter 
called  the  "applicant  company"  under  section  276  of  the  Railway  Act,  1919, 
for  authority  to  open  for  the  carriage  of  traffic  its  additional  track  (double  track) 
across  Speedsville  and  Breslau  roads,  in  the  township  of  Waterloo,  county  of 
Waterloo,  and  province  of  Ontario,  as  appmved  hy  the  order  of  the  Board  No. 
30170,  dated  the  29th  September,  1920: 

File  No.  30533 
Monday,  the  Wth  day  of  February,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of  the 
Board,  concurred  in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  the  new  second  track  of  its  line  of  railway  from 
Preston  to  Hageys,  in  the  township  of  Waterloo,  county  of  Waterloo,  and  province  of 
Ontario,  a  distance  of  1-3  miles. 

F.  B.  CAEVELL, 

Chief  Commissioner. 


ORDER  Xo.  30066 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  herein- 
after called  the  "applicant  company,"  under  section  188  of  the  Railway  Act, 

1919,  for  approval  of  the  location  and  details  of  its  station  at  Dill  Pit,  in  the 
township  of  Pit,  district  of  Sudhury,  and  province  of  Ontario,  mileage  116-25, 
Parry  Sound  subdivision,  as  shown  on  plans  Nos.  A.S.  3031,  dated  October  8, 

1920,  and  H-15-2A,  on  file  with  the  Board  under  file  No.  29930: 

Monday,  the  14th  day  of  February,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the 
Board, — 

The  Board  orders:  That  the  location  and  details  of  the  applicant  company's 
station  at  Dill  Pit,  in  the  township  of  Pit,  district  of  Sudbury,  and  province  of 
Ontario,  mileage  116-25,  Parry  Sound  subdivision,  as  shown  on  the  said  planfi  on  file 
with  the  Board  under  file  No.  29930,  be,  and  they  are  hereby,  approved. 


F.  B.  CARVELL, 

Chief  Commissioner. 
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GENERAL  ORDER  No.  r>30 

In  the  matter  of  the  Suggested  uniform  Regulations  regarding  the  Inspection  of 
Bailwaij  Steam  Boilers,  other  than  Locomotive  Boilers. 

File  No.  2'9110.1. 

AYednesday,  the  liGth  day  of  February,  A.D.  19i21. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Ottawa,  January  ,18, 
3921,  the  Canadian  National  Railways,  Grand  Trunk  and  Canadian  Pacific  Railway 
Companies,  and  Michigan  Central  and  New  York  Central  Railroad  Companies  being 
represented  at  the  hearing,  and  what  was  alleged;  in  pursuance  of  the  powers  con- 
ferred upon  the  Board  by  section  287  of  the  Railway  Act,  1919,  and  of  all  other  powers 
possessed  by  it  in  that  behalf ;  and  upon  the  report  and  recommendation  of  the  .Chief 
Operating  Officer  of  the  Board, — 

Ttie  Board  orders:  That  the  railway  companies  subject  to  its  jurisdiction  adopt 
and  put  into  force,  not  later  than  the  1st  day  of  June,  1921,  the  Regulations  regarding 
the  Inspection  of  Railway  Steam  Boilers,  other  than  Locomotive  Boilers,  namely: — 

I 

These  rules  shall  apply  to  all  steam  boilers  and  their  appurtenances  operated  by 
railway  companies  within  the  jurisdiction  of  the  Board,  except  boilers  of  locomotives 
or  boilers  used  solely  for  heating,  which  carry  pressure  not  exceeding  fifteen  pounds 
per  square  inch. 

II 

The  chief  mechanical  officer  of  each  railway  company  will  be  held  responsible  for 
the  general  design,  construction,  and  inspection  of  all  boilers  covered  by  these  rules, 
lie  must  know  that  all  insi>ections  are  made  in  accordance  with  the  rules,  and  that 
the  defects  disclosed  by  any  inspections  are  i)roperly  repaired  before  the  boiler  is 
returned  to  service. 

Ill 

The  working  pressure  of  each  boiler  shall  be  determined  by  the  mechanical 
engineer,  using  the  formula  commonly  used  in  determining  safe  working  pressure,  and 
after  a  thorough  inspection  and  report  by  a  competent  inspector.  The  minimum 
factor  of  safety  allowed  shall  be  four. 

In  determining  safe  working  pressure,  the  maximum  allowable  stress  shall  be 
7,500  pounds  per  square  inch  for  stay-bolts  and  9,000  pounds  per  square  inch  for 
round  or  rectangular  braces  supporting  flat  surfaces. 

IV 

Each  boiler  shall  be  given  a  serial  number  by  the  operating  railroad.  A  metal 
badgfi  plate  showing  tliis  number  and  the  safe  working  pressure  shall  be  attached  to 
f:K-h  boiler. 

V 

Specifications  of  each  boiler  shall  be  kei>t  on  file  in  the  office  of  the  chief  mechanical 
ofTir-f-r  r.r  tho  railway  company.    Within  one  year  after  tliis  rnle  becomes  effective, 
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^.ach  railway  company  will  file  report  (form  1)  with  the  chief  mechanical  officer  of  the 
railway  company  and  a  copy  with  the  Board,  for  each  boiler  subject  to  these  rules, 
giving  all  the  data  called  for  thereon. 

VI 

Each  boiler  shall  have  at  least  one  safety-valve  of  sufficient  capacity  to  prevent 
(in  accumulation  of  pressure  more  than  five  per  cent  above  the  working  pressure,  and 
shall  be  connected  direct  to  the  boiler. 

Safety-valves  shall  be  set  at  pressure  not  to  exceed  six  pounds  above  the  allowed 
working  pressure. 

Working  safety-valves  on  boiler  shall  be  tested  each  day  boiler  is  in  use.  Failure 
of  safety-valve  to  open  before  an  excess  pressure  of  ten  ,pounds  has  been  reached  must 
immediately  be  reported  to  the  proper  authority  and  repairs  made. 

Not  less  frequently  than  once  each  six  months,  all  safety-valves  on  boiler  shall 
be  tested  and  adjustment  made  if  necessary.  At  this  test,  as  well  as  at  all  other  tests 
where  the  safety-valves  are  adjusted,  two  steam  gauges  shall  ,be  used,  one  of  which 
shall  be  in  full  view  of  the  person  adjusting  the  valves. 

VII 

Each  boiler  shall  have  a  steam  gauge,  graduated  to  at  least  fifty  pounds  above 
the  working  pressure,  connected  direct  to  steam  space  of  boiler,  equipped  with  a  suit- 
able siphon  and  with  no  more  than  one  cock  or  valve  between  boiler  and  gauge.  This 
cock  to  be  located  near  steam  gauge. 

Steam  gauges  shall  be  tested  at  least  once  each  six  months,  or  whenever  any 
irregularity  is  shown,  and  shall  also  be  tested  before  any  adjustment  is  made  of  the 
safety-valves.  Each  time  gauge  is  tested  siphon  pipe  and  cock  must  be  cleaned  and 
examined. 

VIII 

Each  boiler  shall  have  at  least  three  gauge  cocks  and  one  waterglass,  so  located 
that  the  lowest  reading  shall  be  at  least  three  inches  above  the  lowest  safe  water  line. 
Each  waterglass  shall  be  equipped  with  a  valve  at  each  end  of  glass  and  with  a  blow-off 
or  drain  at  bottom  of  glass.  Gauge  cocks,  waterglass,  and  water  column  valves,  cocks, 
and  connections  shall  be  maintained  in  an  operative  condition,  free  from  leaks,  and 
shall  be  cleaned  of  scale  each  time  boiler  is  washed. 

Suitable  lights  shall  be  provided  for  waterglass  and  steam  gauge. 

ANNUAL  INSPECTION 
IX 

Before  being  placed  in  service,  and  not  less  than  once  each  twelve  months  there- 
after, each  boiler  shall  be  subjected  to  a  hydrostatic  pressure  25  per  cent  greater  than 
the  working  pressure,  and  the  boiler  and  appurtenances  carefully  examined  while  under 
I>ressure. 

After  hydrostatic  pressure  has  been  applied,  a  thorough  inspection  shall  be  made 
of  every  accessible  part  of  the  boiler.  Manholes  shall  be  removed  to  permit  of  interior 
inspection. 

Boiler  having  lap-joint  longitudinal  seams  should  be  examined  with  special  care, 
to  detect  grooving  or  cracks  at  edge  of  seams. 

Water  tube  boilers  should  be  exaniined  with,  special  care,  to  detect  blistering  on 
the  tubes,  tubes  bending,  and  leakage  or  corrosion  where  tubes  are  fastened  to  headers. 

Soot  and  cinders  shall  be  cleaned  from  furnace  and  combustion  chamber,  and 
a  thorough  inspection  made  of  the  brick  lining  and  setting,  the  fire  wall,  baffles,  and 
grates. 
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Tla-eaded  and  flange  joints  on  steam  header,  steam  pipe,  and  blow-off  line  shall 
be  examined  carefully  for  signs  of  corrosion  or  wasting. 

After  repairs  are  completed,  the  boiler  must  be  fired  up,  safety-valves  set,  and 
boiler  and  appurtenances  examined.  All  cocks,  valves,  seams,  pipes,  flanges,  and  joints 
must  be  tight  under  this  pressure. 

All  defects  disclosed  by  any  of  the  above  inspections  must  be  repaired  before  the 
boiler  is  rettirned  to  use. 

A  certified  report  of  the  inspection  and  repairs  (form  2)  shall  be  filed  with  the 
cliief  mechanical  officer  of  the  railway  company,  and  a  copy  sent  to  the  Board. 

X 

Locomotive  type  boilers  working  under  a  pressure  of  126  pounds  or  more  should 
have  the  staybolts  tested  at  least  once  each  six  months.  Locomotive  type  boilers 
vrorking  under  a  pressure  of  less  than  125  pounds,  and  vertical  type  boilers,  to  have 
staybolts  tested  annually.  No  boiler  shall  remain  in  service  with  five  or  more  broken 
staybolts. 

XI 

Boilers  shall  be  thoroughly  washed  as  often  as  water  conditions  require.  Special 
care  shall  be  given  to  water  tube  boilers,  to  prevent  an  accumulation  of  scale  in  the 
tubes,  and  the  tubes  must  be  scraped  if  necessar5^  At  washout  periods,  soot,  ashes, 
and  cinders  shall  be  cleaned  from  furnace  and  combustion  chamber,  and  brick  lining, 
-etting,  and  firewall  examined. 

SEMI-ANNUAL  INSPECTION 
XI-A 

Not  less  fre(iuently  than  once  each  six  months,  an  inspection  of  the  boiler  under 
steam  shall  be  made  by  a  competent  inspector.  He  shall  test  the  safety-valves,  gauge 
cocks,  and  waterglass,  blow-off  valves,  examine  and  test  the  feed  pump  or  injectors, 
examine  steam  pipes  for  leaks,  giving  close  attention  to  leaks  around  threaded  joints; 
see  that  pipes  are  well  braced,  that  all  valves  are  operative;  examine  the  netting  of 
the  boilers  and  the  general  condition  of  the  boiler  room,  with  special  reference  to  fire 
risks. 

He  shall  report  any  defects  found  to  the  division  officer  in  charge  and  to  the  local 
officer  in  charge,  so  that  prompt  repairs  can  be  made. 

A  certified  report  of  the  inspection  and  repairs  (form  )  shall  be  filed  with  the 
chief  mechanical  officer  of  the  railway  company,  and  a  copy  sent  to  the  Board. 

MISCELLANEOUS  RULES 
XII 

Boilers  in  batteries  connected  to  same  steam  header  shall  each  have  a  suitable 
valve  between  boiler  and  header,  which  must  be  maintained  in  an  operative  condition. 

XIII 

Each  steam  outlet  from  boiler  (except  safety-valve  connections)  shall  be  equipped 
with  a  suitable  valve,  which  must  be  maintained  in  an  operative  condition. 

XIV 

Injectors  and  i)Uiiii>s  must  be  kept  in  such  condition  that  they  will  feed  water 
into  the  boiler  against  the  maximum  pressure  allowed  on  the  boiler. 
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XV 

Boilers  with  any  of  the  following'  defects  shall  be  withdrawn  from  service  until 
after  proper  repairs  are  made :  Cracks  in  cylindrical  boilers  or  headers ;  bags  or  bulges 
in  shells  of  external  fired  boilers  or  unstayed  surfaces  of  internal  fired  boilers ;  bulges 
in  arch  or  water  tubes ;  more  than  one  gauge  cock  inoperative ;  safety-valve  inoi;)erative. 

XVI  " 

Boilers  showing  indications  of  having  been  low  in  water  or  of  mud  burning  shall 
not  be  used  until  after  inspection  by  a  competent  inspector. 

XVII 

Where  necessary  to  plug  flues,  the  plugs  shall  be  tied  together  with  a  rod  not  less 
than  three-quarters  of  an  inch  in  diameter,  and  a  report  of  same  made  to  the  officer 
in  charge,  who  will  have  proper  repairs  made. 

XVIII 

When  making  internal  inspection  of  one  of  a  battery  of  boilers,  another  employee 
will  be  stationed  outside  of  boiler,  whose  duty  shall  be  to  prevent  steam  valves  from 
other  boilers  being  opened  into  boiler  being  inspected. 

XIX 

An  annual  certificate  of  inspection  shall  be  posted  under  glass,  in  a  conspicuous 
place  in  the  boiler  room.  This  certificate  shall  also  show  the  number  of  the  boiler, 
the  allowed  working  pressure,  the  date  of  inspection,  and  the  signature  of  inspector. 
Inspection  certificates  may  be  made  in  triplicate,  and  copy  filed  with  provincial 
inspector  of  boilers,  if  desired. 

,F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  Xo.  30684 

In  the  matter  of  the  application  of  the  council  of  the  village  of  Griffin,  in  the  province 
of  Saskatchewan,  for  an  order  requiring  the  Canadian  National  Railways  to 
construct  a  station  huilding  at  Griffin,  to  replace  the  one  destroyed  by  fire: 

File  Xo.  19523 

Monday,  the  21st  day  of  February,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
railway  company, — 

The  Board  orders:  That  the  Canadian  Xational  Railways  be,  and  they  are  hereby, 
directed   to   erect   a   third-class   station   building   at   Griffin,  in   the   province  of 
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Saskatchewan,  by  the  1st  day  of  December,  1921;  detail  plans  of  such  station  to  be 
filed  for  the  approval  of  the  Board ;  and  that,  pending  the  erection  of  the  said  station 
building,  the  railway  company  construct  a  proper  and  suitable  temporary  shelter, 
adequate  to  take  care  of  the  business  at  the  point  in  question;  such  temporary  building 
to  be  fully  completed  by  the  1st  day  of  April,  1921. 

F.  B.  CAEYELL, 

*  Chief  Commissioner. 


OKDEE  No.  30688 

In  the  matter  of  the  application  of  the  Qiiehec,  Montreal  and  Southern  Railway 
Company,  hereinafter  called  the  "applicant  company,"  under  section  330  of  the 
Railway  Act,  1919,  for  approval  of  its  Standard  Freight  Mileage  Tariff,  C.R.C. 
No.  138,  effective  March  6,  1921,  on  file  with  the  Board  under  file  No.  6679 -If. 

Tuesday,  the  22nd  day  of  February,  A.D.  19121. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 

The  Board  orders:  That  the  applicant  company's  said  Standard  Freight  Mileage 
Tariff,  C.R.C.  Xo.  738,  effective  March  6,  1921,  on  file  with  the  Board  under  file 
No.  6679-4,  be,  and  it  is  hereby,  approved;  the  said  tariff,  with  a  reference  to  this 
order,  to  be  published  in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 


F.  B.  CARVELL, 

Chief  Commissioner. 
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Complaint  of  the  Toronto  Board  of  Tirade  against  cartage  tariffs  of  the  railway  com- 
panies made  effective  September  1,  1919. 

File  18663.51 

JUDGMENT 


McLean^  Assistant  Chief  Commissioner  : 

Section  284  of  the  Railway  Act,  as  it  existed^  prior  to  the  revision  in  1919,  dealt 
with  the  question  of  the  facilities  to  be  afforded  by  a  railway  company.  The  corre- 
si)onding  section  in  the  Act  of  1919  is  section  312.  Now,  in  so  far  as  the  subject- 
matter  of  the  present  application  is  concerned,  the  section  has  been  amended  by  adding 
a  subclause  (e),  subsection  (1)  of  section  312,  said  subclause  reading  as  follows: — 

"  (e)  Furnish  such  other  service  incidental  to  transportation  as  is  customary 
or  usual  in  connection  with  the  business  of  a  railway  company,  as  may  be 
ordered  by  the  Board." 

The  construction  of  this  amendment  is  before  the  Board  in  the  present  application 
in  connection  with  the  question  of  the  powers  of  the  Board  as  to  cartage. 

Under  the  law,  as  it  stood  prior  to  1919,  it  was  held  by  the  Board  that  the  charge 
for  cartage  was  one  falling  within  the  definition  of  "  toll "  as  set  out  in  the  inter- 
pretation section  of  the  Railway  Act.  Stewart  v.  C.P.R.  Co.,  11  Can.  By.  Cos.  197. 
The  Board  also  held  in  re  Cartage  Tolls,  19  Can.  By  Cas.  S89,  p.  391,  that  while  the 
cartage  service  fell  within  the  toll  definition  it  was  not  a  railway  service  or  facility  " 
within  the  meaning  of  the  Act.  See  also  Port  Arthur  and  Fort  William  Boards  of 
Trade  v.  Canadian  Freight  Ass'n.,  2k  Can.  By.  Cas.  80.  There  was  thus  a  clear  finding 
that  the  cartage  service  was  not  a  railway  facility  over  which  the  Board  had  juris- 
diction. 

Following  the  findings  of  the  Board  that  it  had  no  jurisdiction  to  order  cartage 
as  a  facility,  the  cartage  service  has  continued;  the  full  burden  of  cost  being  on  the 
users  thereof.  The  tariffs  which  have  been  filed  giving  the  charges  to  be  made  for 
cartage  service  have  been  filed  simply  for  the  information  of  the  public,  and  as  indi- 
cating the  charges  at  which,  under  contracts  entered  into,  the  cartage  companies  are 
prepared  to  carry  on  the  service. 

In  connection  with  these  cartage  tariffs  there  is  a  practice  of  excepting  various 
articles  which  are  light  and  bulky,  or  which  have  other  characteristics  which  it  is 
contended  by  the  cartage  companies  preclude  the  possibility  of  their  being  covered  by 
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a  general  scale  of  rates.  Where  there  are  such  excepted  articles  the  determination  of 
the  charge  of  the  service  depends  upon  individual  contracts. 

On  the  complaint  of  the  Toronto  Board  of  Trade  against  cartage  tariffs  of  the 
railways  which  became  effective  September  1,  1919,  the  matter  was  spoken  to  in  regard 
to  the  rates  on  excepted  articles.  The  position  of  Mr.  Marshall,  Traffic  Officer  of  the 
Toronto  Board  of  Trade,  who  represented  that  board,  was  that  the  rates  of  the  excepted 
articles,  instead  of  being  left  to  be  quoted  on  application,  should  be  carried  on  the 
tariff  sheets ;  and  during  this  hearing  there  was  raised  the  question  as  to  the  effect  of 
the  amendment  to  the  section  312  of  the  Railway  Act  as  above  set  out. 

It  was  contended  that  the  amendment  to  section  312  was  intended  to  give  the 
Board  jurisdiction  over  cartage  service,  or  any  other  service  if  it  was  incidental  to 
the  railway  transportation.  In  response  to  the  contention  of  the  Canadian  Pacific 
that  it  was  not  performing  the  service  as  it  was  not  a  cartage  company,  Mr.  Marshall 
rejoined  that  the  agent  of  the  railway,  that  is,  the  cartage  company,  was  performing 
the  service.  • 

,  The  general  contention  of  the  railways  was  that  the  wording  of  the  amended  sub- 
clause of  section  312  did  not  change  the  Board's  finding  as  to  the  legislation  prior  to 
1919  as  to  cartage  service;  and  it  was  set  out  by  counsel  for  the  Canadian  Pacific 
that  "  once  we  publish  the  rates  the  Board  can  exercise  jurisdiction  and  see  that  we 
do  not  discriminate  between  commodities  or  localities." 

As  the  result  of  the  position  above  taken,  the  matter  was  set  down  for  hearing  in 
Ottawa  so  that  the  jurisdictional  phase  of  the  question  might  be  spoken  to. 

Counsel  for  the  Board  of  Trade  set  out  that  if  a  railway  company  could  with- 
draw a  tariff  as  to  half  a  dozen  items  it  could  withdraw  any  or  all  of  them;  and  it 
was  set  out  that  the  question  involved  in  the  present  application  was  whether,  under 
th^  amendment,  the  Board  had  power  to  instruct  the  railway  companies  to  continue 
to  give  cartage  where  they  used  to  give  it  as  being  part  and  parcel  of,  or  incidental  to, 
the  business  of  the  railway  at  any  particular  point. 

In  evidence,  counsel  for  the  Board  of  Trade  said  in  substance  that  his  client's 
contention  was  not  as  to  the  Board  having  jurisdiction  over  cartage  companies,  but  in 
respect  of  the  Board  having  jurisdiction  over  railway  companies,  and  he  contended 
"  if  this  is  a  service  they  ought  to  render  .  .  you  can  order  them  to  do  it,  and 
it  is  for  them  to  find  a  way  to  do  it." 

The  railways  took  the  position  that  they  and  the  cartage  companies  were  dealing 
at  arms  length,  and  that  the  cartage  company  was  a  separate  entity  over  which  the 
railway  had  no  control.  The  position  taken  by  the  applicants  was  in  substance  that 
the  cartage  company  was  the  agent  of  the  railway. 

In  the  course  of  the  argument  an  analysis  was  made  of  the  existing  cartage  con- 
tracts, and  a  written  analysis  of  the  salient  points  relied  upon  was  subsequently  filed 
by  counsel  for  the  Board  of  Trade. 

Mr.  Watson,  for  the  Grand  Trunk  Railway  Company,  in  his  examination  by  coun- 
sel for  the  applicants,  testified  that  as  far  back  as  1882  there  had  been  cartage  com- 
panies connected  with  the  railways.  The  Grand  Trunk  employed  the  Shedden  Com- 
pany and  the  Great  Western  the  Hendrie  Company.  Both  of  these  companies  oper- 
ated in  Toronto.  When  the  amalgamation  took  place  between  the  Grand  Trunk  and 
the  Groat  Western,  the  city  of  Toronto  was  divided  for  cartage  service  between  the 
Shedden  Company  and  the  Hendrie  Company,  the  dividing  line^being  Yonge  street. 
At  that  time  the  Grand  Trunk  paid  the  cartage  companies,  collected  the  freight  rates, 
and  absorbed  the  cost  of  the  cartage  entirely.  Mr.  Watson  pointed  out,  however,  that 
the  rates  at  that  time  included  the  cost  of  collection  and  delivery  on  a  limited  list  of 
freight.  As  the  Grand  Trunk  is  concerned,  the  cartage  companies,  in  the  majority 
of  cases,  collect  the  freight  charge  from  the  railway,  they  receipt  for  goods  and  sign 
bills  of  lading.  In  examination  by  Mr.  Chisholm,  Mr.  Watson  stated  that  there  were 
some  fifteen  places  where  the  Grand  Trunk  had  cartage  service.    He  said  that  the 


\ 


541 

idea  of  allowing  the  cartage  companies  to  sign  receipts  or  bills  of  lading  in  the  name 
of  the  company  was  to  facilitate  the  handling  of  business  and  to  allow  the  shipper  to 
get  his  receipt  at  once.  This  was  stated  to  be  for  the  benefit  of  the  shipper  and  for  the 
benefit  of  the  public  generally;  otherwise  the  shipper  would  have  to  go  to  the  freight 
shed  and  have  the  receipt  signed  by  the  agent  of  the  company.  The  system  of  advanced 
charges  was  referred  to  as  being  absolutely  in  the  interest  of  the  consignor.  The 
witness  was  not  aware  of  any  case  where  the  railway  company  had  itself  done  the 
cartage  in  Canada. 

The  position  of  the  Canadian  Pacific  as  to  its  relation  with  the  cartage  com- 
panies was  developed  in  the  evidence  of  Mr.  Lanigan.  Cartage  service  is  performed 
,  at  some  eighteen  points  in  Eastern  Canada.  The  company  has  not  cartage  contracts 
with  cartage  companies  west  of  Fort  William.  It  is  stated  they  have  not,  nor  have  - 
not  had,  any  contracts  east  or  west  since  1912.  In  response  to  a  question  as  to  the 
signing  of  bills  of  lading  by  the  cartage  companies  in  the  name  of  the  railway,  it  is 
stated  that  this  is  done  but  under  no  authority  from  the  railway.  Similar  evidence 
was  given  here  as  in  the  case  of  Mr.  Watson,  as  to  this  being  a  matter  of  convenience  . 
for  the  shipper.  It  was  stated  that  if  the  cartage  company  having  signed  the  bill  of 
lading  lost  the  goods,  the  cartage  company  would  be  liable. 

~  The  matter  of  advanced  charges,  which  has  already  been  discussed  in  the  deci- 
sion of  the  Board,  was  referred  to  and  it  was  stated  by  the  witness  that  the  railway 
company  took  the  position  it  would  not  advance  the  charges  of  more  than  one  cartage 
company,  and  that  where  the  cartage  company  was  chosen  by  the  merchants  or  the 
Board  of  Trade  and  this  company  insured  an  efiicient  and  proper  cartage  service, 
then  the  charges  would  be  advanced,  but  not  for  any  other  cartage  company.  In 
other  words,  only  one  cartage  company  would  be  able  to  have  the  advantage  of  the 
advanced  cartage  system. 

As  to  the  relation  with  cartage  companies,  it  was  testified  that  the  railway  com-  • 
pany  has  no  contracts  with  nor  proprietojy  interest  in  any  cartage  company  any- 
where.  It  was  stated  by  Mr.  Lanigan  that  the  Dominion  Transport  Company  'which 
does  cartage  service  to  and  from  the  Canadian  Pacific  Railway's  sheds  also  does  a 
general  cartage  business.    The  following  discussion  took  place: — 

"  Mr.  MoMaster:  I  suppose  I  am  right  in  saying  that  the  Dominion  Trans- 
port Company  does  not  cart  and  will  not  cart  for  anybody  but  the  C.P.B.  ? — 
A.  You  would  be  wrong  if  you  said  that. 

"  Q.  Would  they  cart  for  the  Grand  Trunk? — A.  No,  they  would  not  cart 
for  the  Grand  Trunk,  but  they  do  a  general  cartage  business. 

"  Q.  I  notice  that  they  carry  the  name  of  your  company  on  their  trucks  and 
vans  — A.  I  have  no  doubt  they  do.    Suppose  they  do? 

"  Q.  Is  that  with  your  consent? — A.  I  don't  know.  We  don't  own  one  of 
their  carts  or  any  of  their  harness,  or  a  bit  out  of  their  harness.  Moreover,  the 
Dominion  Transport  Company  could  quit  the  service  tomorrow,  they  could 
raise  their  rates  or  reduce  them;  they  could  say  that  they  would  carry  John 
Jones'  goods  or  that  they  would  not  carry  John  Smith's  goods. 

"  Q.  I  am  not  sure  that  the  Board  would  be  as  helpless  as  that. — A.  I  am 
speaking  of  the  railway's  helplessness. 

"  Mr.  Flintoft:  As  far  as  the  C.P.R.  is  concerned,  it  would  have  no  power 
to  control  the  movements  of  the  Dominion  Transport  Company  ? — A.  Absolutely 
none  whatever. 

"  Q.  If  they  wanted  to  cart  for  the  Grand  Trunk  or  the  Canadian  National, 
we  could  not  prevent  them? — A.  No." 

The  Canadian  Northern  Transfer  Company,  Limited,  was  operated  by  a  sub- 
sidiary company  of  the  Canadian  Northern  Railway.  From  the  evidence,  however, 
it  was  a  subsidiary  company  of  MacKenzie  &  Mann,  who  were  the  sole  shareholders. 
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As  explained  by  counsel  for  the  railway  company  when  the  Government  took  over  the 
Canadian  Xorthern  System  the  Canadian  Northern  Transfer  Company  was  taken 
over  as  part  of  the  MacKenzie  &  Mann  assets.  The  Transfer  Company  did  business 
in  Montreal,  Toronto  and  Winnipeg,  and  as  explained  by  witness  Mr.  J.  C.  Egan, 
when  the  Government  secured  the  Canadian  Northern  Hailway  Company  it  also 
secured  the  Canadian  Northern  Transfer  Company,  and  that  both  the  railway  and  the 
Transfer  Company  ,are  now  under  one  control.  No  contract  existed  between  the 
Transfer  Company  and  the  Kailway  company,  but  it  was  testified  by  witness  that  the 
relations  as  to  the  carrying  on  of  business  and  the  service  performed  meant  the 
business  was  carried  on  practically  the  same  as  by  other  cartage  companies. 

The  Transfer  Company  does  not  do  business  for  anj  outside  railway.  The  practice 
has  been  that  the  Transfer  Company  accounts  to  the  railway  company  and  if  there  is 
a  deficit  the  railway  meets  this;  if  there  is  any  surplus,  it  goes  to  the  railway  company. 

Under  Chapter  13,  Statutes  of  1919,  9^10'  George  V,  ,an  Act  taking  over  the 
Canadian  Northern  Kailway,  the  Canadian  Northern  Transfer  Company,  Limited, 
was  expressly  taken  over  as  one-  of  the  subsidiary  companies  of  the  railway.  It  was 
contended  by  counsel  for  the  railway  that  the  Canadian  Northern  Transfer  Company  is 
not  in  any  difierent  position  from  other  companies. 

While  as  a  matter  of  record  the  information  above  set  out,  in  regard  to  thei 
relations  between  the  railway  companies  and  the  cartage  companies,  has  been  given, 
it  does  not  appear  to  me  that  it  is  a  conclusive  factor.  The  relations  above  set  ofut/ 
are  not  shown  by  the  record  to  vary  from  those  existing  at  the  time  when  the  Board 
gave  its  decision  prior  to  the  amendment  of  1919.  If  the  analysis  of  the  contracts 
points  to  the  railway  being  the  principal  in  the  matter-  it  was  equally  the  principal  at 
the  time  the  Board  held  that  cartage  was  not  a  railway  facility  which  it  could  order. 

The  amendment  already  referred  to  obligates  the  railway  in  respect  of  furnishing 
"such  other  service  incidental  to  transportation  as  is  customary  or  usual  in  connection 
with  the  business  of  the  railway."  What  is  involved  is  the  construction  of  the  legis- 
lation as  bearing  on  the  intention  of  the  words  above  quoted,  considering,  in  this 
connection  whether  they  are  concerned  with  the  furnishing  of  facilities,  thereby 
making  the  former  decision  of  the  Board  of  no  avail,  or  whether  they  are  concerned 
with  a  different  category. 

I  recognize  that  the  normal  rule  of  construction  excludes  reference  to  the  discus- 
sion which  may  have  taken  place  in  Parliament  in  connection  with  the  wording  of  a 
given  section  or  sections;  and  I  recognize  further  that  the  burden  is  thus  normaflly 
on  the  body  construing  the  Statute  to  not  look  to  an  extraneous  source  in  so  construing 
the  intent  and  meaning  of  the  Statute. 

^  There  is,  however,  l^lgh  authority  to  the  effect  that  the  report  of  a  special 
committee,  on  whose  report  legislation  was  introduced,  may  be  looked  to  in  construing 
the  Statute,  this  being  set  out  in  a  decision  of  the  House  of  Lords. 

In  the  Eastman  Photographic  Materials  Company,  Ltd.,  appellants,  and  the 
Comptroller-General  of  Patents,  Designs  and  Trademarks,  A.C.  1898,  571,  the  Earl 
of  Halsbury,  L.C.,  held  at  pp.  573  to  574:— 

Before  dealing  with  the  decision  itself  I  think  it  desirable,  from  what 
occurred  in  the  course  of  the  argument,  to  say  something  as  to  what  sources  of 
construction  we  are  entitled  to  appeal  to  in  order  to  construe  a  statute.  Among 
the  things  which  have  pa.ssed  into  canons  of  construction  recorded  in  Haydons 
Case  (2),  we  are  to  see  what  was  the  law  before  the  Act  was  passed,  and  what 
was  the  mischief  or  defect  for  which  the  law  had  not  provided,  what  rienied^y' 

Parliament  appointed,  and  the  reason  of  the  remedy  

My  Lords,  1  think  no  more  accurate  source  of  information  as  to  what  was 
the  evil  or  defect  which  the  Act  of  Parliament  now  under  construction'  wa^ 
intended  to  remedy  could  be  imagined  than  the  report  of* that  commission." 

It  is  true  that  there  was  not  a  spt^cific  report  of  a  special  committee  with  its  findings 
setting  out  the  reasons  for  the  amendment  to  section  312.    The  citation  above  given 
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is,  however,  I  think  pertinent.  The  amendment  was  introduced  by  the  Toronto  Board 
of  Trade.  Counsel  for  the  Toronto  Board  of  Trade  was  assisted  by  the  traffic  expert 
of  the  Board  in  q.uestion.  The  amendment  was  introduced  with  a  technical  traffic 
knowledge  as  to  the  incidents  of  transportation.  I  am,  therefore,  of  the  opinion  that 
it  is  justifiable  to  make  reference  to  the  statements  made  during  the  committee  sessions 
by  Mr.  McMaster,  counsel  for  the  Board  of  Trade,  in  so  far  as  such  statements  have 
a  bearing  upon  the  scope  of  the  proposed  legislation. 

In  the  subclause  as  above  quoted  it  may  be  noted  that  the  words  "as  may  be 
ordered  by  the  Board"  being  the  fifth  to  the  eleventh  words  inclusive  in  the  subclause 
were  not  in  the  amendment  as  proposed  in  the  first  instance  by  the  Board  of  Trade, 
but  were  added  in  the  Senate.  This,  however,  is  not  material  to  the  discussion  of  the 
content  of  the  Bill. 

At  the  sittings  of  the  Special  Committee  of  the  House  of  Commons  on  Bill  No.  13, 
an  Act  to  Consolidate  and  Amend  the  Kailway  Act,  Mr.  A.  C.  McMaster,  K.C., 
appearing  for  the  Board  of  Trade,  and  referring  to  the  section  concerned,  then 
numbered  section  313,  said  on  May  10,  1917 :  "The  Board  of  Trade  feel  that  there  are 
now  certain  services  that  they  get  and  certain  privileges  and  conditions  that  they  have 
that  are  not  covered  by  any  of  these  things  that  perhaps  strictly  are  not  traffic.  But 
things  such  as  milling-in-transit,  the  right  to  mill-in-transit,  the  right  to  stop  off  to 
pick  up  loads,  the  right  to  certain  things  of  that  sort ;  and  they-  would  like  to  have  a 
clause  added  to  section  313  ,as  subclause  (e)  to  read  something  like  this: — 

"Furnish  such  other  service  incidental  to  transportation,  or  to  the  business 
of  a  carrier,  as  the  Board  may  from  time  to  time  order,  and  shall  maintain  and 
continue  all  such  services  as  are  now  established,  unless  discontinued  by  order 
of  the  Board." 

The  words  of  the  proposed  amendment  are  wide.  At  the  same  time  I  think  it  is 
fair,  with  a  view  to  testing  the  intention,  to  follow  the  rule  in  Hay  don's  Case  and, 
attempt  to  see  what  was  the  law  before  the  Act  was  passed,  what  was  the  mischief  or 
defect  which  the  law  had  not  provided,  also  what  remedy  Parliament  appointed. 

Presentation  by  counsel  of  the  amendment  in  question  was  done  with  the  support 
and  advice  of  a  technical  expert,  and  it  must,  therefore,  be  assumed  that  the  scope  of 
what  was  sought  had  been  fully  thought  out.  When  the  amendment  was  introduced 
it  was  known  that  the  Board  had  held  that  it  had  no  power  to  order  cartage  ser»viide 
as  a  facility.  Is  there  any  evidence  that  this  was  intended  as  the  mischief  or  defect 
which  the  law  had  not  provided  for,  and  w^hich  it  was  desired  should  be  covered  by 
the  amendment  ? 

The  introduction  by  counsel  already  quoted  would  seem  to  point  out  the  desire  to 
have  legislation  so  framed  as  to  ensure  the  continuance  of  milling-in-transit  and 
similar  arrangements  which  w^ere  not  covered  by  the  words  of  the  existing  law. 

At  the  meeting  of  the  committee  on  May  10,  1917,  Mr.  McMaster  stated  in  answer 
to  a  question:  "This  clause  is  aimed  entirely  at  things  we  enjoy  now  such  as  the  right 
to  mill-in-transit,  and  cattlemen's  right  to  p.ut  a  car  off  to  complete  load,  and  a  whole 
lot  of  things  like  that  with  which  the  Board  of  Trade  representatives  of  course  are 
more  familiar  than  I  am,  but  he  tells  me  that  this  is  an  instance  of  w^hat  we  want  to 
secure."  Again  at  pp.  262'  and  263  he  said :  "Just  at  present  we  have  a  lot  of  incidental 
privileges  which  may  or  may  not  be  under  any  other  definition  of  the  Act.  Any  inci- 
dental privilege  which  we  have  which  has  been  customary  and  usual  for  us  to  have, 
and  which  we  now  enjoy,  should  not  be  taken  from  us  in  our  opinion  unless  the  Board 
so  decrees.  ...  If  it  is  something  we  now  have  it  should  not  be  taken  from  us 
unless  the  Board  says  so,  whether  it  is  traffic  or  accommodation,  or  falls  .under  any' 
of  these  expressions.  I  will  illustrate  it  by  a  number  of  things  we  now  enjoy,  for 
instance,  the  right  to  mill-in-transit  if  it  becomes  necessary,  and  the  right  to  stop  the 
peak  load  (to  complete  load?),  and  a  number  of  things  over  which  discussion  might 
arise,  rightly  or  ^vrongly,  as  to  whether  they  were  included  in  any  of  these  other 
clauses." 
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The  words  "whether  it  is  traffic  or  accommodation"  might  seem  as  to  the  word 
"accommodation"  to  open  up  the  way  to  the  consideration  of  "facilities."  But  it 
seems  to  me  that  considering  the  context  and  the  subsequent  reference  to  milling-in- 
transit,  the  scope  is  not  so  widened. 

Again  referring  to  a  question  which  was  raised  by  one  of  the  members  of  the 
Committee  as  to  it  being  customary  to  carry  lumber  and  allow  it  to  be  taken  olf  the 
train  for  the  purpose  of  dressing  Mr.  McMaster  said :  "  That  is  one  of  the  matters 
we  have  in  view." 

In  the  sitting  of  the  Special  Committee  appointed  to  consider  a  Bill  19,  being 
lettered  "A"  of  the  Senate,  an  Act  to  Consolidate  and  Amend  the  Railway  Act, 
Section  312,  which  in  Bill  19  dealt  with  the  subject-matter  discussed,  the  matter  was 
before  the  Committee  of  the  House  of  Commons  on  May  8,  1919.  In  the  discussion 
Mr.  McMaster  in  querying  the  necessity  of  adding  to  the  end  of  the  isubclause  the 
words  "  as  may  be  ordered  by  the  Board  "  went  on  to  say :  "If  it  is  something  which 
is  already  usual  and  customary  we  should  not  have  to  go  to  the  Board  about  it  at  this 
st^ge,  for  instance,  milling  grain  in  transit  is  a  usual  and  customary  privilege    .  . 

.  . "  Further,  in  the  same  hearing,  Mr.  McMaster  used  the  following  language : 
"  We  want  to  make  it  clear  that  the  railway  companies  have  to  seek  a  decision  of  the 
Board  to  discontinue.  We  do  not  want  to  wake  up  over  night  after  milling-in-transit 
and  find  that  we  have  to  go  before  the  Board  to  re-establish  it;  or  having  stocked  up 
a  complete  carload  at  different  points  find  that  we  have  to  go  to  the  Board  for  such 
little  business  privileges.  There  is  something  interesting  to  a  lumberman  in  con- 
nection with  taking  lumber  off  to  mill  and  plane  it,  reloading  it,  and  various  things 
of  that  kind.  .  .  .  We  ought  not  to  be  expected  to  go  before  the  Board  and  ask  to 
have  these  privileges  given  to  them.  We  have  them  now.  We  have  enjoyed  them  for 
years." 

I  am  of  the  opinion  that  the  language  of  Mr.  McMaster  shows  that  as  the  matter 
presented  itself  the  ejusdem  generis  rule  of  construction  must  be  applied,  and  that 
the  examples  given  by  him  indicate  the  scope  of  what  the  subclause  was  intended  to 
cover.  The  intention  of  the  Toronto  Board  of  Trade,  possessed  of  an  expert  fully  in 
touch  with  the  existing  traffic  conditions  was,  it  seems  to  me,  that  the  amendment 
should  safeguard  to  the  public  milling-in-transit;  stop-over  for  completion  of  loads; 
stop-over  to  dress  lumber,  and  other  arrangements  of  the  same  kind  which  in  rate 
terminology  are  spoken  of  as  "  privileges."  The  Board  has  held  that  in  a  case  of  a 
"  privilege,"  e.g.,  milling-in-transit,  it  has  no  power  to  direct  in  the  first  instance  the 
installation  of  such  a  privilege,  but  that  its  power  arose  only  where  a  case  of  dis- 
crimination existed.  "  Application  of  the  Board  of  Trade  of  Montreal  .  .  .for  an 
Order  directing  the  C.P.R.  Co.  to  publish  tariffs  covering  milling -in-transit  arrange- 
ment on  corn  received  at  Montreal  hy  rail  .  .  .the  product  of  which  is  reshipped  to 
points  east  .  .  .for  domestic  consumption  and  also  for  furtherance  hy  water 
.  .  .  ."  Board's  file  No.  12384,  oral  judgment  Evid.,  Vol.  98,  p.  15244.  The  Board 
held  that  there  being  no  discrimination  it  was  without  power  to  direct  that  there 
should  be  a  stop-over  for  completion  of  carloads  of  fruit  in  transit.  Simcoe  fruits 
Limited,  and  Ontario  Fruit  Growers'  Ass'n.,  v.  Grand  Trunk  and  Canadian  Pacific 
Ry.  Cos.  IJf  Can.  Ry.  Cas.  370. 

As  I  read  the  Statute  the  intention  of  the  subclause  in  question  is  to  make  clear 
the  status  of  "  privileges  "  and  the  rights  of  shippers  in  regard  thereto,  and  that  the 
question  of  cartage  service  does  not  fall  within  the  scope  of  the  subclause  in  question. 

Ottawa,  December  27,  1920. 

The  Chief  Commissioner  concurred. 
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Application  of  the  Imperial  Munitions  Board  for  an  order  that  18-pounder  and  ^-5! 
brass  ^cartridge  cases,  empty,  not  primed,  shipped  in  carloads  during  the  war, 
hy  or  on  account  of  the  Imperial  Munitions  Boaird,  from  Nobel,  Renfrew,  Mt, 
Dennis,  and  Vaudreuil,  to  the  various  filling  plants,  were  entitled  to  the  Jfth 
class  rating  for  manufactured  articles  of  brass,  n.o.s.,  under  item  66,  page  69, 
Canadian  Freight  Classification  No.  16,  instead  of  the  3rd  class  rating  as  for 
empty  artillery  tubes,  item  2,  page  llJf.,  as  charged  by  the  carriers. 

File  19367.106. 

Heard  at  Ottawa  on  the  27th  September,  1920. 

EEPOET  OF  CHIEF  TRAFFIC  OFFICER 

This  is  in  effect  an  application  for  a  declaratory  order  of  freight  classification 
interpretation,  which  is  perhaps  the  reason  that  no  statement  of  shipments  or  the 
amount  claimed  as  an  overcharge  was  submitted;  but  as  the  number  of  these  cart- 
ridge cases  shipped  ran  into  the  millions,  according  to  the  evidence,  the  total  amount 
involved  must  be  very  great. 

The  following  items  of  the  current  Freight  Classification  No.  16  are  cited: — 

Page  114,  under  the  general  heading  of  Military  and  Naval  Stores  and 
Ordnance,  Item  2 :  Artillery  Tubes,  empty,  for  firing  explosives,  in  cases  .  .  . 
carloads,  3rd  class. 

Page  69,  under  the  general  heading  of  Brass:  Manufactured  Articles,  not 
otherwise  specified    .    .    .    carloads,  4th  class. 

The  former  was  used  by  the  railways ;  applicants  claim  the  latter. 

Applicants  called  as  expert  witnesses  Lt.-Col.  G.  Ogilvie,  Chief  Inspector  of 
Munitions  and  Deputy  Rifle  Inspector  u^der  the  Imperial  Munitions  Board  from  Ii9l7 
until  after  the  armistice,  and  Col.  W.  Hallick,  Director  of  Equipment  in  the  Ordnance 
Service  of  the  Militia  Department. 

Summarizing  the  evidence  of  these  gentlemen,  Colonel  Ogilvie  described  the 
principal  exhibit  (call  it  No.  1)  as  an  empty  brass  18-pdr.  cartridge  case  as  shipped 
from  the  factory  to  the  filling  station  to  be  filled  with  the  explosive  and  fitted  with 
the  primer.  The  colonel  had  nothing  to  do  with  the  negotiations  with  the  railways 
leading  up  to  the  special  classification  of  military  stores,  etc.  He  doubted  whether 
before  the  war  any  new  empty  cases  were  shipped  in  Canada.  He  believed  that  some 
were  made  before  the  war  in  the  Quebec  Arsenal,  but  they  would  be  shipped  thence 
only  as  a  completed  article.    He,  however,  could  not  speak  from  personal  knowledge. 

Colonel  Hallick,  whose  Canadian  experience  dates  from  1906,  was  also  inclined 
to  the  opinion  that  before  the  war  these  cases  were  only  made  in  the  Arsenal  at 
Quebec,  and  "  when  made  were  made  complete,  filled,  primed,  and  the  projectile,  made 
into  what  is  known  in  the  department  as  fixed  ammunition."  Although  the  18-pdr. 
gun  was  not  used  in  Canada  before  1914,  the  6-pdr.  was. 

Colonel  Hallick  testified  that  the  classification  item  "Artillery  tubes,  empty,  for 
firing  explosives,"  does  not  describe  the  cartridge  case,  "  even  in  a  general  way,"  but 
would  describe  the  exhibited  smaller  tubes.  The  brass  cartridge  case  is  ^*  never 
known  as  a  tube.  There  is  no  such  term  in  military  circles  as  an  artillery  tube.  When 
they  speak  of  tube  they  mean  the  tube  of  a  gun." 

Colonel  Ogilvie  stated  that  the  small  exhibit  labelled  "Artillery  Tube  "  (Exhibit 
2)  was  known  militarily  as  a  "Vent  Sealing  Electric  Firing  tube'';  he  had  never 
heard  it  described  as  artillery  tube.  Comparing  exhibits  1  and  2,  Colonel  Ogilvie 
said  there  was  "  no  similarity  except  that  they  are  both  tubular  pieces  of  brass," 
adding  that  the  small  tube  "  is  conveyed  about  the  whole  world  as  a  filled  tube  con- 
taining explosives.  .  .  .  We  never  come  across  it  without  any  explosive  in  it  except 
when  it  is  scrapped";  but  he  also  said,  "We  frequently  have  them  made  in  one  fao- 
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tory  and  loaded  in  another.''  Colonel  Hallick  later  said,  however,  that  he  did  not 
think  this  small  tube  was  made  in  Canada.  He  did  not  think  it  was  included  in  the 
•Freight  Classification  list,  and  that  what  was  really  referred  to  was  the  "  T  "  shaped 
exhibit  labelled  ''Friction  Firing  Tube"  (exhibit  3),  adding  that  it  "might  have 
been  given  that  name  (artillery  tube)  by  some  traffic  or  department  representative." 
Eeplying  to  Mr.  Eansom,  Colonel  Kallick  said  both  the  small  tubes  were  shipped  in 
Canada  in  1907. 

According  to  the  evidence  of  these  experts,  who  declined  to  recognize  any  ter- 
minalogy  that  was  not  strictly  technical,  there  is  no  such  thing  as  an  "  artillery  tube." 
Whether  they  would  have  taken  the  same  objection  to  the  term  "  ammunition  tube  " 
was  not  brought  out,  as  the  documents  relating  to  the  negotiations  of  1907-8  were  not 
produced ;  yet  that  was  the  term  used  in  the  list  approved  by  the  Department  of  Militia 
and  Defence  for  incorporation  in  the  Freight  Classification,  so  that  tubes  having 
been  inserted  by  the  department  itself,  the  item  must  have  meant  something. 

In  the  Board's  file  974,  page  1678,  relating  to  the  approval  by  the  Board  of  Sup- 
plement 2,  effective  July  15,  1908,  to  the  Canadian  Classification  No.  13,  there  is  a 
letter  dated  March  30,  1908,  from  Mr.  Maclnnes,  Chairman,  Advisory  Committee, 
Canadian  Freight  Association,  to  this  Board's  Secretary,  submitting  for  the  approval 
of  the  Board  a  list,  as  finally  revised,  of  Military  iStores  and  Ordnance,  together  with 
the  proposed  freight  ratings,  which,  after  lengthy  negotiations,  the  Deputy  Minister 
of  Militia  and  Defence  had  advised  "  would  be  acceptable."  In  this  list,  under  the 
sub-heading  of  Ammunition,  occurs  "  Tubes,  in  cases  (just  tubes),  l.c.l.  1st,  c.l.  3rd 
class."  By  letter  dated  April  9,  1908,  M'r.  Cartwright  forwarded  a  copy  of  this  com- 
munication to  the  deputy  minister  for  confirmation.  No  written  reply  was  received; 
instead,  Lt.-Colonel  Biggar,  then,  I  believe,  Director  of  Transport  and  Supplies,  called 
on  me  to  say  that  the  said  list  was  satisfactory  to  the  department,  excepting  only 
certain  types  of  shot  and  shell  (vide  my  report  dated  April  1)8,  1908).  After  com- 
municating with  Mr.  Maclnnes  regarding  these  objections,  the  Board  issued  its 
Order  4884,  June  17,  1908,  approving  the  list  for  publication,  as  amended  in  the  order 
with  respect  to  shot  and  shell  only. 

In  the  file  in  the  present  case  is  a  carbon  copy  of  a  letter  dated  October  30,  1907, 
from  Mr.  E.  R.  Bremner,  the  Grand  Trunk's  division  freight  agent  at  Ottawa,  who 
personally  acted  as  negotiator  for  the  railways,  to  his  general  freight  agent,  Mr. 
Dalrymple,  describing  the  various  articles,  in  which  occurs  the  following  remark : — 

"  Tubes  are  similar  to  empty  cartridges  and  are  only  used  for  guns  other 
than  small  arms." 

In  connection  with  this  remark  it  should  be  noted  that  in  Classification  No.  13 
empty  paper  or  metallic  cartindge  shells  had  previously  been  specifically  given  the 
same  ratings,  l.c.l.  1st,  c.l.  3rd  class. 

The  approved  list  remained  intact  until  the  issue  of  Supplement  No.  1,  effective 
August  15,  1911,  to  Classification  15,  in  which,  amongst  other  changes,  the  item  in 
question,  but  under  the  sub-heading  of  Artillery,  was  altered  to  read  "  Tubes,  empty, 
for  firing  explosives,  in  cases,"  as  it  still  appears.  According  to  Mr.  Ransom's  evidence 
(page  645)  "  some  one  thought  the  term  tubes  would  cover  any  kind  of  a  tube,  a  boiler 
tube  or  anything  else,  so  that  was  inserted,  '  for  firing  explosives,'  to  make  clear  the 
tube  that  was  meant."  It  was  the  rearrangement  of  the  type  in  this  supplement  that 
was  responsible  for  the  change  from  ammunition  tube  to  artillery  tube,  owing  to  the 
introduction  of  a  new  sub-heading  of  "Artillery"  to  provide  for  new  ratings  of  pro- 
jectiles, which  sub-heading  should  have  come  after  instead  of  before  "  tubes." 

Colonel  Hallick  was  no  doubt  technically  accurate  in  saying  that  only  the  small 
tubes  fire  off  the  explosves;  but  the  cartridge  case  can  undoubtedly  be  considered  an 
ammunition  tube  used  in  firing  the  explosive.  The  new  definition  was  a  layman's, 
and  to  my  mind  sufficiently  differentiates  the  ordnance  tube  for  the  railway  man's 
purpose. 


Accepting-  the  evidence  that  the  exhibited  type  of  brass  cartridge  case  was  not 
shipped  empty  when  the  special  classification  was  agreed  upon,  it  will  be  noted  that 
according  to  Colonel  Hallick's  evidence  neither  were  the  small  tubes,  unless  they  had 
been  imported  into  Canada  empty.  In  his  report  to  the  deputy  minister,  read  into 
the  record,  the  colonel  infers  that  what  was  Under  consideration  when  the  list  was 
compiled  must  have  been  the  small  tubes,  "  as  in  1907  the  shipment  of  empty  18-pdr. 
cases  was  practically  unknown."  In  his  evidence,  however,  he  admitted  that  the  6-pdr. 
case  was  used,  at  any  rate  prior  to  the  war,  and  presumably  the  only  important  differ- 
ence between  the  two  would  be  the  size.  He  has  not  said  whether  his  opinion  would 
have  been  different  had  the  18-pdr.  case  been  in  use  in  1907. 

With  a  special  section  of  the  Classification  devoted  to  military  stores,  any  uncer- 
tainty as  to  the  precise  application  of  an  item  thereof  might  conceivably  be  removed 
by  turning  to  rule  18  of  the  Classification,  reading  in  part  as  follows: — 

"  When  articles  which  are  not  specifically  provided  for  or  included  under 
the  heading  of  articles  '  n.o.s.'  are  offered  for  transportation,  agents  may  bill 
same  at  the  ratings  provided  for  analogous  articles." 

Applicants,  however,  for  an  article  of  ordnance,  go  to  a  section  of  the  Classifica- 
tion designed  to  make  provision  only  for  commercial  articles  of  brass,  and  base  their 
claim  on  the  4th  class  carload  rating  there  provided  for  manufactured  articles  not 
otherwise  specified  in  the  list,  such  as  dross,  scrap,  bars,  pigs,  slabs,  castings,  pipe 
fittings,  valves,  and  so  on;  or  not  otherwise  specified  elsewhere  in  the  Classification — 
brass  bedsteads,  for  example.  This  brass "  list  was  inserted  in  the  Classification 
long  before  the  ^'military"  list. 

The  Imperial  Munitions  Board  accepted  and  paid  the  railway  bills  during  the 
whole  period  of  the  war,  and  did  not  question  them  until  the  latter  part  of  1'919.-  Mr. 
MacAleese's  explanation  in  the  written  application  that  his  Board  had  no  "  regularly 
organized "  traffic  department,  and  that  the  question  of  freight  charges  was  of 
secondary  consideration  in  the  rush  of  keeping  up  with  war  requirements,  may  be 
an  explanation  but  hardly,  I  submit,  an  excuse.  In  cross-examination  he  stated  that 
before  his  appointment  to  the  Board  in  May,  1918,  the  Board  had  "  various  clerks 
looking  after  the  checking  of  the  freight  items."  He  w^ould  not  commit  himself  to 
say  they  were  traffic  men,  but  Mr.  Flintoft  intimated  that  he  could  give  evidence  that 
some  of  his  own  (C.P.K.)  company's  men  went  to  the  Munitions  Board. 

The  point  was  made  by  Mr.  MacAleese  that  out  of  a  large  number  of  claims  the 
Canadian  Pacific  Railway  had  paid  one  amounting  to  $97.86,  and  Mr.  Caldwell  referred 
to  it  as  an  initial  shipment.  The  letter  submitting  this  claim  to  the  company  said: 
"  These  brass  cases  are  covered  by  Canadian  Classification  16,  page  69,  item  66." 
Commenting  on  this  evidence  in  a  subsequent  letter  to  the  Board,  dated  October  20, 
1920,  Mr.  Flintoft  writes  as  follows:— 

"  I  have  made  some  inquiries  from  our  freight  claims  auditor,  and  he  tells 
me  that  there -is  no  foundation  whatever  for  this  claim  on  the  part  of  Mr. 
MacAleese.  The  one  voucher  which  passed  through  was  simply  due  to  an  over- 
sight in  his  office,  and  it  cannot  be  taken  as  an  acknowledgment  on  our  part 
of  the  correctness  of  the  claim  which  is  now  put  forward." 

After  carefully  considering  the  evidence  and  examining  the  records,  I  submit 
the  opinion  that  applicants  have  not  proved  title  to  the  order  desired. 
Respectfully  submitted. 

J.  HARDWELL, 

Ottawa,  February  10,  1921.  Chief  Traffic  Officer 

The  report  was  adopted  as  the  judgment  of  the  Board., 
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Application  of  the  Canadian  Pacific  Railway  Company,  under  sections  181,  182,  ana 
256,  for  authority  to  construct,  maintain,  and  operate  an  industrial  spur  across 
Princess  and  Prince  streets,  for  the  Gray  Dorts  Motors,  Limited,  at  mileage 
63-8,  Windsor  Subdivision,  in  lots  oJf,  So,  S6,  37,  and  JfO;  also  suh-spur  there- 
from in  lots  35,  36,  37,  all  in  the  ,city  of  Chatham,  Ontario. 

File  2'^661.11. 

REPORT  OF  MR.  COMMISSIONER  BOYCE,  TO  THE  BOARD  OF  RAILWAY 
COMMISSIONERS  FOR  CANADA,  AFTER  HEARING 

Pursuant  to  the  authority  of  the  Chief  Commissioner,  dated  February  11,  1921, 
issued  by  force  of  section  12,  subsection  (1)  (fc),  of  the  Railway  Act,  1919,  I  heard 
this  case  at  Chatham,  on  the  14th  day  of  February  instant,  and  submit  my  report 
thereon  pursuant  to  said  provision  of  law. 

The  application  was  made  by  the  railway  company  in  due  form,  and  the  agree- 
ment of  the  corporation  of  the  city  of  Chatham,  dated  July  18,  1920,  filed  with  the 
Board,  evidences  the  consent  of  the  city  to  the  proposals  of  the  railway  in  its  applica- 
tion as  regards  the  spur. 

The  plans  were  inspected,  approved,  and  recommended  to  the  Board  by  the  Chief 
Engineer. 

The  sole  question  which  remained  therefore  to  be  disposed  of,  and  to  which 
evidence  at  the  hearing  was  directed,  was  the  claim  of  one  Zaacheus  Paul  to  com- 
pensation for  the  alleged  injury  which  would  accrue  to  his  house  and  lot  (No.  31 
Prince  street)  by  the  building  of  the  spur,  due  to  noise,  smoke,  and  danger  from  sparks 
from  engines,  depreciating,  as  he  alleged,  the  value  of  his  property,  and  for  which 
he  claimed  $2,000'  damages.  He  alleged  that  the  proposed  spur  would  pass  within 
70  or  80  feet  of  his  house.  He  was  represented  at  the  hearing  by  his  counsel,  Mr. 
J.  M.  Pike,  K.C.,  who  urged  that  such  compensation  as  should  be  payable  to  his  client 
should  be  ascertained  before  any  order  was  made  for  the  spur.  I  do  not  think  this 
contention  is  tenable.  The  payment  or  tender  of  damages  any  land  will  suffer  by  the 
building  of  a  railway  is  not  made  a  condition  precedent  to  the  building  of  such  railway, 
imder  section  235  of  the  Railway  Act,  1906,  as  amended  by  1-2  George  V,  chapter  22, 
section  6  (now  section  255  of  the  Act  of  1919).  See  Hornstein  v.  Canadian  Northern 
Railway  Company,  23  C.R.C.  424. 

I  pointed  out  to  Mr.  Pike  that  the  remedy  for  compensation  would  lie,  if  at  all, 
under  present  section  255  of  the  Railway  Act  (formerly  235)  as  above  cited. 

In  the  consolidation  of  the  Railway  Act,  1918,  the  wording  of  section  236  was 
changed.  It  will  be  observed  that  the  old  section  235,  as  amended  by  1-2  George  Y, 
chapter  22,  clause  6,  reads  as  follows: — 

"  Subject  to  the  company  making  such  compensation  to  adjacent  or  abut- 
ting landowners  as  the  Board  deems  proj^er,  the  railway  of  the  company  may 
be  carried  upon,  along,  or  across  an  existing  highway,  upon  leave  therefor 
having  first  been  obtained  by  the  Board  as  hereinafter  authorized." 

In  consolidation  of  the  Railway  Act  of  1919  this  section  was  changed  so  as  to 
read : — 

"  (Section  255.)  Provided  that  the  company  shall  make  compensation  to 
adjacent  or  abutting  landowners  if  the  Board  so  directs,  said  compensation  to 
be  determined  under  the  arbitration  sections  of  this  Act,  in  so  far  as  such 
sections  are  applicable,  etc.,  etc." 

It  is  therefore  clear  that,  as  a  consequence  of  the  change  in  the  Act  of  1919, 
the  Board  no  longer  has  such  jurisdiction  as  would  appear  to  have  been  vested  in  it 
by  virtue  of  old  section  255,  as  amended,  and  as  interpreted  by  the  Privy  Council 
in  Grand  Trunk  Pacific  Railway  Company  v.  Fort  William,  etc.  (1912),  A.C.  224, 
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13  C.KC.  187,  and  C.N.O.  Ry.  Co.  v.  Holditch,  19  C.KC.  112,  50  Canadian  Supreme 
Court  Reports,  265,  and  referred  to  also  in  North  Bay  Landowners  v.  C.N.O.  Ry.  Co., 
23  C.R.C.  35,  but  such  compensation  must,  since  the  Consolidated  Act  of  1919,  be 
determined  as  mentioned  in  section  255  of  that  Act,  under  the  arbitration  clauses  of 
the  Railway  Act,  "  if  the  Board  so  directs  — i.e.,  if  the  Board  directs  that  the  com- 
pany shall  make  compensation  to  adjacent  or  abutting  landowners. 

If,  therefore,  Zaccheus  Paul  is  entitled  to  any  compensation,  as  an  adjacent  or 
abutting  landowner  on  the  street  affected,  that  compensation  cannot  be  fixed  by  the 
Board,  but  must  be  determined  as  in  section  255  specified.  Under  .the  arbitration 
sections  of  the  Railway  Act,  and  pending  its  determination,  the  applicant  (Zaccheus 
Paul)  could  not  have  any  claim  to  prevent  the  carrying  out  of  construction  of  the  line. 

Neither  can  Zaccheus  Paul  proceed  under  the  arbitration  sections  of  the  Act, 
under  section  255,  as  an  adjacent  or  abutting  landowner  who  has  been  damaged,  unless 
and  until  the  Board  directs  that  such  compensation  shall  be  ascertained,  and  then  it 
is  ascertained  as  above  mentioned  under  the  arbitration  clauses  of  the  Railway  Act. 

While  on  the  ground,  I  examined  the  property  of  Zaccheus  Paul,  in  company  with 
the.  Assistant  Chief  Engineer  of  this  Board,  and  I  quote  the  report  of  that  official, 
dated  February  17,  instant,  which  reads  as  follows: — 

"  In  this  matter,  one  of  the  proposed  spurs  for  the  Gray  Dort  Motors  Com- 
pany crosses  Prince  street  at  grade  without  elevating  or  depressing  the  street 
level,  and  at  right  angles  to  the  street.  Paul's  property  is  about  150  feet  north 
of  the  proposed  track  and  there  are  four  intervening  houses.  If  this  spur  had 
a  right  of  way  50  feet  wide,  which  would  be  a  generous  width  for  such  a  track, 
the  boundary  of  the  right  of  way  would  be  100  feet  from  Paul's  property.  His 
access  to  his  property  is  not  interfered  with,  as  there  is  no  embankment  on  the 
street. 

"  I  am  unable  to  see  how  he  can  be  brought  under  the  provisions  of  section 
255  of  the  Railway  Act,  as  he  is  neither  an  adjacent  nor  an  abutting  landowner. 
I  know  of  no  case  where  a  landowner,  so  far  from  a  crossing,  has  been  able  to 
secure  damages,  when  the  grade  of  the  highway  has  been  left  undisturbed." 

From  personal  inspection  on  the  ground,  before  the  hearing,  I  entirely  concur  in^ 
what  is  contained  in  Mr.  Simmons'  report  quoted  above,  and  would  adopt  it  as  my 
own  report  to  the  Board  as  regards  the  claim  of  Zaccheus  Paul. 

The  most  that  Mr.  Paul  complained  of  was  depreciation  of  the  value  of  his  pro- 
perty, situated  as  is  described  by  Mr.  Simmons,  by  noise,  smoke,  and  cinders  from 
locomotives  which  might  use  the  spur  crossing  Princess  street,  150  feet  south  of  Mr 
PauVs  property,  and  not  interfering  in  any  way  with  the  access  to  the  property. 

It  was  held  that  section  235  of  the  Railway  Act,  1906,  as  amended  by  1-2  George 
V,  chapter  5,  section  6,  and  now  included  in  the  Consolidated  Railway  Act,  and 
amended  as  above  mentioned  as  section  255,  does  not  give  a  court  jurisdiction  to 
award  damages,  due  to  noise,  smoke,  and  vibration,  caused  by  operation  of  the  railway. 
See  Hammersmith  v.  Brand,  L.R.,  4  H.L.  171;  Powell  v.  T.,  H.  &  B.  Ry.,  25  O.A.R. 
,209;  referred  to  in  Hornstein  v.  C.N.R.,  2i3  C.R.C.  424. 

If,  by  the  relegation  to  the  Board  of  Railway  Commissioners,  under  old  section 
235  as  amended  as  above,  there  was  (as  is  problematical)  conferred  upon  the  Board 
the  right  to  make  compensation  to  adjoining  or  abutting  landowners,  for  such  damage, 
caused  by  noise,  smoke,  vibration,  etc.,  that  right  clearly  was  taken  away  by  the 
amendment  on  consolidation  of  the  Railway  Act  of  1919,  into  present  section  255, 
and  therefore  the  decision  above  would  clearly  govern  the  court  as  regards  Mr.  PauFs 
claim  to  compensation  for  these  elements. 

Mr.  Pike  referred  me  to  the  case  of  Remy  v.  Lake  Erie  and  Northern  Railway 
Company,  reported  at  20  C.R.C,  p.  207,  as  authority  for  the  argument  he  advanced. 
I  have  examined  that  case,  which  is  not  at  all  in  point.  In  that  case,  which  was 
ander  old  section  235,  hereinbefore  cited,  the  Board  had  jurisdiction  as  a  condition 


550 

of  the  order  to  grant  damages  to  adjacent  or  abutting  landowners  where  damage  was 
sustained.  It  was  found,  in  that  case,  that  the  applicant's  land  was  actually  and 
directly  damaged.  The  grade  at  which  the  railway  had  to  be  constructed  was  higher 
than  the  old  level  of  Heni*y  avenue,  Brantford,  Out.,  on  which  complainant's  lot  was 
located,  and  was  so  graded  up  to  cross  the  railway  and  opposite  the  applicant's  pro- 
perty, and  was  above  the  level  of  the  municipal  sidewalk,  the  road  being  a  little  over 
two  feet  higher  on  the  west  limit  of  the  apiplicant's  property,  and  a  little  over  four 
feet  on  the  east  side,  resulting  in  the  necessity  for  a  highway  change  and  damage  to 
the  applicant's  property  actually  abutting  on  the  highway,  of  a  definite  nature. 

In  this  case,  as  is  pointed  out  by  the  Assistant  Chief  Engineer,  the  proposed  spur 
crosses  Prince  street  at  grade,  100  or  150  feet  from  the  applicant's  property,  without 
elevating  or  depressing  the  street  level,  and  at  right  angles  to  the  street.  Mr.  Paul's 
access  to  his  property  is  not  interfered  wdth,  as  there  is  no  embankment  on  the  street. 
For  this  reason,  and  because  of  the  change  in  section  236  (now  section  2'55),  I  have 
no  hesitation  in  ruling  that  this  decision  is  not  applicable. 

I  am  of  opinion  that  no  claim  justifying  a  reference  for  compensation,  under 
section  255,  or  any  other  section  of  the  Railway  Act,  has  been  established,  and  I  am 
therefore  of  opinion  that  the  Board  should  not  direct  that  the.  company  shall  make 
any  compensation  to  Mr.  Paul,  as  an  adjacent  or  abutting  landowner,  to  be  deter- 
mined under  the  arbitration  sections  of  the  Act,  and  I  would  so  report. 

I  would,  therefore,  recommend  and  report  that  order  should  go  granting  the  appli- 
cation of  the  railway  company  for  the  construction  of  the  spur,  subject  to  the  terms 
of  the  agreement  between  the  railway  and  the  city  of  Chatham,  dated  July  12,  1920; 
work  to  be  completed  by  the  1st  day  of  September,  1921,  and  dismissing  the  claim 
for  compensation  of  Zaccheus  Paul. 

Ottawa,  February  19,  1921. 

The  Chief  Commissioner,  the  Assistant  Chief  Commissioner,  and  Commissioner 
Rutherford  concurred. 


Consideration  of  the  question  of  protection  to  he  installed,  at  the  level  crossing  of  the 
Michigan  Central  Railroad,  just  east  of  Cha/ring  Cross  Station,  Ontario. 

File  9437 -137 

Heard  at  Chatham,  Ont.,  February  14,  1921. 

JUDGMENT 

CoilMISSIONER  BOYCE  : 

The  demand  for  protection- at  this  crossing  arose  out  of  a  fatal  accident  which 
occurred  April  4,  1920,  by  which  Miss  Evelyn  Glenn  and  Mr.  Harvey  Sloan  were  killed 
in  attempting  to  make  the  crossing.  The  crossing  is  located  on  the  main  road  from 
Chatham  to  the  Lake — this  being  a  county  provincial  road.  The  traffic  is,  undoubtedly, 
very  heavy.  There  was  submitted  on  behalf  of  the  Chatham  Chamber  of  Commerce, 
statistics  of  figures  taken  July  11  to  July  17,  last,  which  show  for  the  week  4,319 
vehicles,  or  an  average  of  617  every  24  hours,  which  carried  13,403  persons,  or  an 
average  of  1,914  per  day,  in  addition  to  which  there  were  179  pedestrians.  This 
tally  was  only  taken  for  a  total  of  108  hours  of  the  168  hours  during  the  week.  It  is 
therefore' apparent  that  the  vehicular  traffic  over  this  crossing  is  very  heavy. 

The  Michigan  Central  main  line  from  Detroit  to  Buffalo,  double  track,  crosses 
this  road  at  this  place.  There  are  a  number  of  high-speed  trains  daily  in  each  direc- 
tion. The  evidence  showed  that  some  of  these  trains  pass  the  crossing  at  ,a  speed  from 
55  to  60  miles  an  hour.  The  approaches  to  the  crossing  on  the  road  show  no  very 
great  difficulty  so  far  as  gradient  is  concerned,  but  the  view  of  trains  approaching 
from  the  west  is  obscured  as  to  traffic  on  the  road  approaching  the  crossing  from  the 
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north,  to  some  extent  by  cars  on  the  spur  line  west  of  the  road,  and  by  a  mound  of 
earth  thrown  up  in  the  excavation  for  the  subway  of  the  Chatham,  Wallaceburg  and 
Lake  Erie  Eailway,  which  is  constructed  under  the  Michigan  Central  Kailway  at 
this  point,  and  the  view  is  also  obscured  by  reason  of  the  fact  that  just  west  of 
Charing  Cross  station,  at  which  this  crossing  is  located,  the  line  of  railway  curves 
to  the  northwest  and  with  the  foliage  of  the  trees  the  view  of  a  high  speed  train  is 
very  limited  between  the  time  it  is  first  sighted  and  the  time  that  it  reaches  the 
crossing.  Approaching  the  crossing  from  the  south  the  view  to  the  westward  is 
obstructed  by  a  similar  mound  of  earth  excavated  from  the  subway,  and  by  some  trees 
on  the  south  side  of  the  track  west  of  the  station,  which  I  pointed  out  to  Mr.  Donahue, 
Superintendent,  and  which  he  agreed  to  have  removed.  The  view  on  the  approach, 
from  both  north  and  south  to  the  eastward  is  fairly  good,  but  it  is  to  be  borne  in  mind 
that  a  good  view  for  trains  running  at  regular  speed  would  be  considerably  diminished 
in  degree  in  the  case  of  such  trains  as  those  on  this  line  travelling  at  such  a  high  rate 
of  "Speed. 

The  accident  out  of  which  the  complaint  resulted  was  not  caused  by  the  negligence 
of  the  railway,  or  by  any  inherent  defect  in  the  crossing,  but  by  the  fact  that  on 
account  of  a  bad  snow  and  sleet  storm,  accompanied  by  a  strong  east  wind,  which  was 
raging  at  the  time,  there  was  low  visibility,  the  occupants  of  the  automobile,  not 
having  any  notice  of  the  approaching  train,  stalled  when  it  got  on  the  centre  of  the 
east  bound  main  line. 

There  have  been  five  fatal  accidents  at  this  crossing,  by  which  three  persons  were 
injured  and  two  persons  were  killed.    They  are  as  follows: — 

September  23,  1903,  2  injured. 
August  30,  1916,  1  injured. 
April  4,  1920,  2  killed. 

The  train  traffic  consists  of  about  40  trains  a  day,  of  w^hich  20  are  passenger, 
and  of  these  latter  8  or  10  are  high  speed  trains  of  the  class  enumerated. 

A  number  of  witnesses  were  called,  all  of  whom  expressed  the  opinion  that  the 
most  adequate  protection  for  this  crossing  would  be  by  the  installation  of  gates  to  be 
operated  from  ,a  central  tower,  but  there  was  no  dispute  of  the  contention  that  gates 
do  not  always,  especially  on  an  open  country  road,  form  the  best  protection  against 
accidents,  and  reference  was  made,  both  at  the  hearing  and  on  the  inspection  which 
followed,  to  several  instances  in  the  locality  where  gates  had  been  run  through  by 
impatient  motorists.  When  the  Michigan  Central  Eailway  (then  the  Canada 
Southern  Railway)  was  constructed  through  this  district  there  were  no  such  things 
as  automobiles  and  there  were  no  accidents  at  this  crossing.  The  hazard  at  this 
crossing  is  due,  almost  entirely  to  the  fact  of  the  rapidly  increasing  automobile  traffic 
on  this  much  travelled  highway,  and  in  some  instances  to  an  absence  of  that  care 
and  caution,  in  approaching  a  place  of  danger,  w^hich  is  necessary  for  a  human  being 
to  exercise  for  the  preservation  of  his  life,  and  of  those  in  his  charge  in  the  vehicle 
which  he  is  driving.  It  is  patent  that  if  drivers  of  automobiles,  or  other  rapid  moving 
vehicles  will  not  themselves  assume  the  responsibility  that  is  imposed  upon  them  to 
exercise  due  caution  in  such  a  place  of  danger  ,as  this,  no  protection  that  this  Board 
can  order,  at  such  a  point  of  danger  as  this^  will  prevent  such  a  lamentable  accident 
as  occurred  here  on  April  4  last. 

I  suggested  at  the  hearing,  .and  at  the  inspection,  as  an  alternative  protection  for 
gates,  that  the  municipality  exercising  jurisdiction  over  the  highway,  should  place 
standard  warning  boards  on  the  highway  300  feet  on  each  side  of  the  crossing  and  that 
with  that  warning  and  notice  to  approaching  vehicles,  and  with  a  double  illuminated 
electric  bell  with  wig-wag  signals,  bonded  to  both  tracks,  3,000  feet,  which,  on  evidence 
shown,  would  give  about  30  seconds'  notice  of  the  approach  of  a  train  running  60 
miles  an  hour,  I  think  that  reasonable  and  adequate  protection  would  be  afforded. 
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The  suggestion,  upon  consideration,  was  well  received.  To  this  protection  would  be 
added  the  removal  of  the  trees  I  have  mentioned,  which  the  railway  company's  super- 
intendent, Mr.  Donahue,  agreed  to  have  attended  to.  The  county  can  procure  the 
standard  sign  boards  from  the  Engineer  of  the  Department  of  Public  Highways,  at 
Toronto,  at  a  very  small  expenditure,  an'd  these  being  placed  upon  the  highway  300 
feet  on  each  side,  of  the  crossing,  will  give  adequate  warning  to  approaching  vehicles 
and  pedestrians  of  the  existence  of  danger,  and  the  double  illuminated  electric  bell, 
with  wig-wag  signals  would  give  adequate  warning  of  an  approaching  train  in  suffi- 
cient time  to  enable  a  cautious  person  to  avoid  danger.  At  present,  and  since  tihe 
accident  on  April  4,  1920,  the  crossing  is  protected  by  a  watchman. 

I  think  the  railway  company  should  be  ordered  to  (a)  forthwith  cut  down  the 
trees  on  the  southerly  side  of  the  track  to  the  west  of  the  station  which  obscure  the 
view  from  the  south;  and  (h)  instal  a  double  illuminated  electric  bell  with  wig-wag 
signal,  of  the  most  improved  type,  at  the  crossing,  bonded  to  both  tracks,  for  3,000 
feet  in  each  direction,  from  the  crossing.  This  protection  to  be  installed  and  com- 
pleted, subject  to  approval  of  the  Board's  Engineer,  on  or  before  the  first  day  of  Ifay 
next  (imi). 

On  the  railway  company  complying  with  this  order  and  the  warning  signs  on  the 
highway  being  installed,  I  think  the  crossing  would  be  sufficiently  protected,  at  least 
for  the  present,  and  upon  compliance  with  the  terms  of  the  Order  the  railway 
company  will  be  relieved  from  maintaining  the  watchman  at  present  in  charge. 

The  cost  of  the  installation  of  the  electric  bells  and  wig-wag  signal  to  be  appor- 
tioned as  follows:  25  per  cent  thereof  to  be  paid  out  of  the  Eailway  Grade  Crossing 
Fund,  and  the  balance  to  be  borne  and  paid  by  the  railway  company,  and  the  apparatus 
to  be  maintained  at  the  expense  of  the  railway  company. 

The  Board  has,  I  think,  no  power  to  make  an  order  as  to  the  erection  of  signs  on 
the  highway  300  feet  from  the  crossing,  as  its  jurisdiction  as  to  the  highway  is  confined 
to  t\ie  area  thereof  crossed  by.  the  railway.  I  anticipate,  however,  that  the  county 
council  will  realize  its  duty  in  the  matter  and  see  to  it  that  these  boards  are  promptly 
installed,  protected  and  maintained  by  it  as  an  auxiliary  protection  to  the  bell  and 
signal  at  the  crossing.    I  would  accordingly  so  report  and  recommend. 

Ottawa,  February  28,  1921. 

The  Chief  Commissioner,  the  Assistant  Chief  Commissioner,  the  Deputy  Chief 
Commissioner,  and  Commissioner  Eutherford  concurred. 


Consideration  of  the  matter  of  protection  at  the  crossing  of  the  Canadian  Pacific 

Railway  Company  at  Dundas  street,  heing  the  first  public  highway  crossing 

east  of  Coohsville  station,  Ont.,  mileage  London  subdivision. 

File  9437.104 

Heard  at  Toronto,  October  30,  1919. 

JUDGMENT  • 

Commissioner  Boyce: 

Since  the  hearing  of  this  case,  at  Toronto,  an  important  conference  took  place 
at  Ottawa  of  representatives  of  all  the  Provincial  Governments  of  Canada,  called 
together  by  invitation  of  the  Board  for  the  purpose  of  considering  to  what  extent 
Provincial  Governments  would  co-operate  with  the  Board  in  regard  to  protective 
measures  at  crossings  by  railways  of  trunk  highways.  Pending  such  conference, 
disposition  of  this  matter  was  delayed,  involving  as  it  does  a  crossing  of  the  railways 
— Canadian  Pacific  railway  and  Toronto  Suburban  railway — by  an  important  and 
much-travelled  provincial  county  highway. 
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The  crossing  in  question  has,  for  a  period  of  some  years,  been  the  scene  of  acci- 
dents— fortunately  none  of  them  fatal.  These  accidents,  four  in  number,  were  all 
subjected  to  the  usual  investigation  by  the  Board.  The  following,  shortly,  constitute 
particulars  of  the  accidents  reported: — 

1.  July  8,  1912. — John  Kelly,  driver  of  covered  wagon,  going  south,  struck 
by  train  No.  22,  eastbound.   Accident  occurred  in  daylight. 

2.  November  19,  1914. — ^Peter  Fetterly,  driving  milk  wagon  southward, 
struck  by  train  No.  690,  from  east.  Fetterly  was  heavily  muffled  up  on  account 
of  cold  weather,  and  one  line  broke.    Accidemt  occurred  in  daylight. 

3.  July  1,  1916. — Andrew  Snell,  riding  motor-cycle,  going  south,  attempted 
to  cross  track  ahead  of  639,  westbound.  Unable  to  check  speed.  Accident 
occurred  in  daylight. 

4.  December  20,  1919. — W.  Livingston,  driving  auto,  and,  after  stopping 
at  suburban  station,  wheeled  around  on  to  crossing,  going  southward.  Unable 
to  turn  in  time  on  crossing  to  avoid  colliding  with  No.  21,  westbound.-  Acci- 
dent occurred  at  6.30  p.m. 

The  four  accidents  cover  a  period  of  eight  years,  during  which  time  there  has 
been  a  steady  increase  of  highway  traffic,  largely  automobiles.  Two  of  the  accidents 
were  caused  to  milk  wagons,  one  to  a  motor-cycle,  and  one — the  last  (since  the  hearing 
in  Toronto  of  this  matter) — a  motor.  The  reports  of  the  investigations  held  in  these 
cases  indicate,  in  each  case,  that  while  the  dangerous  nature  of  the  crossing  from  a 
point  of  view  of  density  of  highway  traffic,  frequency  of  trains,  some  of  them  high- 
speed trains,  partial  obscurity  of  view,  and  physical  features  generally,  is  not  to  be 
disregarded,  a  greater  degree  of  caution  and  a  keener  sense  of  the  danger  involved, 
on  the  part  of  the  drivers  of  the  vehicles,  would  have  avoided  the  accident. 

The  functions  of  the  Board,  under  the  Railway  Act,  if  exercised  to  the  fulleet 
extent,  will  not  prevent  accidents  such  as  have  o-ocurred  at  this  grade  crossing.  There 
must  be  on  the  part  of  those  using  the  public  highway,  a  lively  and  keen  appreciation 
of  the  duty  cast  upon  them  of  doing  their  part,  and  using  the  senses  of  sight  and 
hearing,  in  contribution  to  such  devices  as  may  be  thought  most  expedient,  having 
regard  to  the  situation  at  each  highway  crossing  at  grade,  to  obviate  a  danger  common, 
to  a  more  or  less  degree  according  to  density  of  highway  and  frequency  of  train 
traffic,  to  every  such  crossing.  If  that  ordinary  and  usual  care  and  caution  is  not 
exercised;  if  sense  of  hearing  and  sound  are  obscured  or  diminished  by  keeping  motor 
curtains  up,  muffling  up  face  and  ears,  when  approaching  the  railway  crossing  on 
the  highway,  if  the  keenest  alertness  is  not  exercised  by  the  highway  traveller,  no 
device  that  I  can  think  of — not  even  crossing  gates,  which  the  records  of  the  Board 
all  too  frequently  show  are  broken  down  by  reckless  drivers  in  anxiety  to  cross  ahead 
of  an  approaching  train,  will  avail  to  prevent  accidents  at  level  crossings  such  as  this. 

Excluding  the  provisions  by  subway,  which  in  this  case,  it  is  reported  by  the 
engineers,  is  impracticable,  and  as  a  general  device  for  protection,  is  sparingly  used 
by  reason  of  the  heavy  expense  involved  upon  railways  and  municipalities  alike,  the 
most  that  any  device  the  Board  can  order,  in  the  exercise  of  its  functions  for  the 
protection  from  accident,  will  accomplish,  will  but  draw  sharp  and  timely  notice  to 
the  approaching  driver  or  pedestrian  of  the  danger  ahead,  and  to  quicken  in  him  a 
full  realization  of  the  necessity  for  the  exercise  of  every  care  and  due  caution  to 
protect  himself  against  the  danger  ahead  of  him. 

Dundas  street,  now  a  provincial  county  highway,  crosses  at  grade,  the  main 
tracks  of  the  Canadian  Pacific  railway  at  Cooksville,  and  those  of  the  Toronto 
Suburban  railway  to  the  north  of  the  Canadian  Pacific  railway  tracks,  diagonally, 
about  north  and  south.  The  Toronto  Suburban  track  is  about  60  to  100  feet  north 
of  those  of  the  Canadian  Pacific  railway,  and  the  station  or  shelter  of  the  Suburban 
railway  is  immediately  to  the  west  of  the  highway  approaching  from  the  north,  while 
Cooksville  station,  on  the  Canadian  Pacific  railway,  is  on  the  southerly  side  of  the 
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tracks,  about  200  feet  to  the  west  of  the  crossing.  All  Suburban  trains,  or  cars,  stop 
at  this  place,  so  but  little  danger  is  created  by  the  traffic  on  that  line.  Many  Canadian 
Pacific  Railway  trains,  both  freight  and  passenger,  in  both  directions,  pass  over  the 
crossing,  at  a  high  rate  of  speed,  not  stopping  at  Cooksville.  Approaching  the  crossing 
on  the  highway,  from  the  northerly  side,  there  is  a  view  from  300'  feet  of  the  crossing, 
to  the  east,  where  the  Canadian  Pacific  railway  curves  northeasterly,  of  from  1,300 
to  1,500  feet,  until  the  crossing,  is  reached.  The  view  to  the  west  at  the  same  distance 
is  limited  to  about  TOO  feet.  Approaching  the  crossing  on  the  highway  from  the 
southerly  side  the  view  is  obscured  by  buildings.  At  a  point  600  feet  from  the 
crossing  there  is  a  view  to  the  west  (point  "A"  on  plan)  of  700  feet;  from  the  same 
distance  from  the  crossing  there  is  a  view  (to  point  "  B  "  closer  to  Canadian  Pacific 
Railway  station)  of  300  feet;  and  from  a  point  400  feet  south  of  the  crossing,  still 
looking  westerly,  or  northerly,  there  is  a  view  (to  point  "  B  ")  of  300  feet.  From  the 
same  point,  looking  for  westbound  trains,  the  view  is  obscured  by  an  apple  orchard 
until  within  170  feet  from  the  crossing,  when  on  clearing  the  orchard  there  is  a  view 
to  the  east  of  1,500  feet,  and  no  further  interruption  of  view  to  the  east  from  that 
point  to  the  crossing.  The  view  from  there  as  to  eastbound  trains  is  shortened 
considerably  by  the  station  building,  but  lool^'ing  west  of  station  there  is  a  view  of 
from  500  to  700  feet. 

The  view  to  the  northwest  and  southeast  corners  has  been  improved  by  the 
clearing  out  of  some  trees  by  the  Canadian  Pacific  railway. 

With  the  exercise  of  due  care  and  alertness  by  persons  using  the  highway,  it 
cannot  be  said  that  the  sight  lines  are  bad,  but  at  the  same  time  a  clear  view  is 
obstructed  as  above  described  from  one  or  more  angles  of  approach,  and  at  night,  or 
where  visibility  is  low,  this  accentuates  the  danger. 

Traffic  returns  taken  for  a  twenty-four-hour  period,  June  2,  1919,  show  304 
pedestrians  (or  average  of  12-66  per  hour),  513  vehicles  (or  average  of  21-37  per  hour), 
20  passenger  and  22  freight  trains  on  Canadian  Pacific  railway  (an  average  of  1-75 
per  hour).  There  appear  to  be  73  vehicles  and  3'6  pedestrians  passing  during  six 
hours  when  there  were  no  trains.  All  Suburban  trains  stop  at  crossing,  and  there 
are  but  10  to  12  trains  per  day,  the  largest  "  train  "  consisting  of  two  coaches,  there 
being  no  operation  after  9  p.m.  on  the  Suburban  line.  The  vehicular  traffic  would, 
undoubtedly,  be  heavier  through  the  summer  months,  and  is  growing  in  volume  all 
the  time.  It  is  a  heavily  travelled  highway  and  must  be  so  regarded.  The  highway 
is  what  is  termed  a  provincial  county  road.  It  remains  under  the  authority  of  the 
county  of  Peel  (which  was  notified  of  the  hearing  but  did  not  appear).  The  province 
contributes  60  per  centum  of  the  cost  of  upkeep. 

Mr.  Hogarth,  C.E.,  Engineer  of  the  Department  of  Public  Highways  of  Ontario, 
appeared,  and  gave  as  his  opinion  that  there  should  be  protection  at  this  crossing. 
He  thought  that  a  bell  alone  would  not  be  sufficient  protection,  and  while  he  expressed 
the  opinion  that  the  customary  crossing  gate  would  be  adequate  protection,  he  says, 
almost  simultaneously  (p.  9389,  vol.  313),  "You  cannot  stop  an  automobile.  We  have 
found  that  they  will  sweep  gates  away." 

Mr.  Flintoft  practically  conceded  (p.  9393)  that  protection  was  necessary,  but 
did  not  commit  himself  as  to  the  form  it  should  take. 

After  the  hearing,  the  Board  made  an  inspection  of  the  crossing.  As  a  result 
of  tin's  inspection  and  having  regard  to  its  history,  I  am  of  opinion  that  if  adequate 
warning  devices  were  installed,  at  points  leading  to,  and  at,  the  crossing,  and  ordinary 
care  exercised  by  persons  at  the  crossing,  the  danger  of  further  accident  would  be 
minimized  and  adequate  protection  afforded.  With  this  object  in  view,  the  Board 
has,  since  the  hearing,  communicated  with  the  Department  of  Provincial  Highways 
of  Ontario,  and  as  a  result  that  department  has  installed,  and  agrees  to  maintain,  on 
the  liighway,  30O  feet  on  each  side  of  the  crossing,  standard  highway  warning  signs, 
of  a  design  and  standard  approved  by  the  Board. 
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In  addition  to  this,  I  think  that  the  Canadian  Pacific  Railway  Company  should 
install  and  maintain,  at  the  crossing,  double  electric  automatic  illuminated  bells  with 
wig-wag  signals,  of  the  most  improved  type,  bonded  to  both  its  tracks,  for  3,000  feet, 
and  should  keep  back  all  standing  cars  20O  feet  from  the  crossing  line. 

As  to  distribution  of  the  cost  of  this  protection  between  the  various  parties,  the 
situation  at  this  crossing  is  mach  the  same  as  that  at  Dundas  Street  crossing,  town- 
ship of  Etobicoke,  mileage  7-85,  Gait  subdivision  (file  9437.105),  when  in  considering 
contribution  to  cost  of  similar  protection  as  regards  liability  of  the  Toronto  Suburban 
Railway,  whose  tracks  parallel  those  of  the  Canadian  Pacific  in  the  same  way,  rela- 
tively, as  they  do  here,  the  Board  expressed  the  opinion  that  the  traffic  on  the  Suburban 
line  was  not  a  factor  to  be  considered  as  regards  the  danger  to  be  guarded  against, 
and  that  because  of  the  difficulty  of  bonding  the  tracks  of  two  railways  to  one  bell, 
and  there  being  no  necessity  for  double  protection,  the  Suburban  Railway  was 
excused  from  contribution  to  cost,  of  similar  protection  there  ordered.  The  same 
reasoning  applies  here.  The  considerations  are  almost  identical,  and  I  would  adopt 
the  reasons  in  the  case  cited,  and  for  the  same  reasons  hold  that  the  Suburban 
Railway  should  not  be  called  upon  to  contribute  to  the  cost  of  protection  now  being 
provided  for.  The  danger  to  be  protected  against  here,  as  in  the  case  cited,  is  the 
traffic  on  the  Canadian  Pacific  railway. 

The  county  of  Peel  should  bear  its  fair  proportion  of  this  cost. 

The  order  should  go  for  the  protection  mentioned.  Cost  of  installation  of  bells 
to  be  apportioned  as  follows:  25  per  cent  of  the  cost  thereof  to  be  paid  out  of  the 
Railway  Grade  Crossing  Pund;  25  per  cent  by  the  county  of  Peel;  and  the  balance, 
or  50  per  cent,  of  the  cost  to  be  borne  and  paid  by  the  Canadian  Pacific  Railway 
Company,  who  will  also  bear  the  cost  of  maintenance.  The  work  to  be  completed  by 
May  1  next  to  the  satisfaction  of  the  Board. 

Ottawa,  March  3,  1921. 

The  Chief  Commissioner  and  Assistant  Chief  Commissioner  McLean  concurred. 


In  the  matter  of  exchange  on  passenger  charges  payable  in  respect  of  international 
traffic  between  Canada  and  the  United  States. 

File  No.  29890.5. 

JUDGMENT 
Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner: 

When  the  Board  dealt  with  and  provided  for  the  imposition  of  a  surcharge  upon 
the  freight  rates  on  international  traffic  in  the  month  of  January  last,  the  question 
of  the  exchange  on  passenger  traffic  was  brought  before  it,  but  without  sufficient 
evidence  or  data  upon  which  to  act.  The  railway  companies  were  advised  that  they 
had  better  give  the  matter  more  careful  study  and  place  the  results  thereof  with  a 
proper  application  before  the  Board,  which  they  accordingly  did  by  a  memorandum 
dated  the  ,27th  day  of  January,  1921,  as  follows: — 

"  BOARD  OF  RAILWAY  COMMISSIONERS  FOR  CANADA 

"  Ix  THE  MATTER  OF  exchange  on  passenger  charges  payable  in  respect  of  international 
traffic  between  Canada  and  the  United  vStates 

SUPPLEMENTARY  MEMORANDUM   SUBMITTED  ON  BEHALF  OF  THE  RAILWAY  ASSOCIATION  OF 

CANADA 

"  In  the  original  memorandum  dated  January  11,  1920,  the  general  conditions 
relating  to  international  passenger  travel  and  the  effect  on  the  revenues  of  the 
railway  companies  engaged  in  it  by  reason  of  the  prevailing  exchange  situation  were 
outlined  to  the  Board. 
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In  accordance  witJi  the  discussion  at  the  conferences  with  the  Board  which  took 
place  on  that  and  the  following  day,  the  Traffic  Committee  of  this  association  has 
caused  a  further  study  of  the  passenger  situation  to  be  made  with  a  view  to  arriving 
at  a  scale  of  surcharges  which  would  provide  sufficient  funds  to  enable  the  railway 
companies  operating  in  Canada  to  make  their  settlements  with  their  United  States 
connections  in  United  States  funds,  and  prevent  undue  advantage  being  taken  of  the 
exchange  situation  by  persons  purchasing  in  Canada  tickets  for  use  either  wholly  or 
practically  wholly  in  the  United  States. 

In  connection  with  this  matter  it  must  be  borne  in  mind  that  there  is  one  very 
marked  difference  in  the  conditions  applying  to  .  the  carriage  of  freight  as  compared 
with  passenger  traffic  in  that  there  is  no  practical  means  of  insuring  that  a  passenger 
ticket  will  be  used  only  from  the  point  at  which  it  is  purchased  or  to  the  destination 
point  shown  on  it;  for  example,  tickets  purchased  at  Windsor,  Ont.,  are  used  Iby 
persons  entraining  at  Detroit,  Mich. 

"  Accordingly,  it  is  considered  necessary  to  apply  a  surcharge  equivalent  to  the 
full  rate  of  exchange  on  tickets  from  Canadian  border  points  to  United  States  points; 
to  make  the  surcharge  equivalent  to  75  per  cent  of  the  prevailing  rate  of  exchange  at 
points  which  would  gain  an  undue  advantage  from  a  lower  rate  by  reason  of  their 
proximity  to  the  border ;  and  to  make  the  general  basis  of  surcharge  on  all  other  tickets 
from  Canadian  to  Ignited  States  points  equivalent  to  50  per  cent  of  the  prevailing  rate 
of  exchange. 

"  In  working  out  the  solution,  the  Canadian  companies  consider  it  proper,  in  view 
of  the  sliding  scale  submitted  herein,  to  exempt  from  the  imposition  of  any  surcharge 
tickets  from  Canadian  points  to  United  States  points  immediately  along  the  inter- 
national boundary. 

It  is  proposed  that  the  rate  of  exchange  shall  be  ascertained  and  adjusted  in 
the  same  manner  as  it  is  provided  for  in  the  case  of  freight,  and  that  similar  means 
will  be  taken  to  advise  all  agents  of  the  railway  companies  in  Canada. 

"  To  enable  this  arrangement  to  be  carried  out,  it  is  desired  that  the  Board  issue 
nn  order  containing  the  following  provisions: — 

"  1.  A  surcharge  based  on  50  per  cent  of  the  rate  of  exchange  arrived  at  in  accordr 
ance  with  the  provisions  of  this  order  will  be  added  to  the  total  through  fares  and 
charges  as  set  out  in  section  5  of  this  order,  and  collected  in  Canada  on  all  passenger 
and  baggage  car  traffic  from  points  in  Canada  to  points  in  the  United  States,  subject 
to  the  exceptions  contained  in  sections  2,  3  and  4  hereof. 

"  2.  The  surcharge  will  be  based  on  Y5  per  cent  of  the  rate  of  exchange  so  arrived 
at  in  the  case  of  all  such  traffic  to  United  States  destinations  from  the  following 
points  in  Canada  via  the  routes  set  out  in  this  section  (subject  to  the  exceptions  con- 
tained in  sections  3  and  4  hereof)  : — 

From  Via 

(fi)   Monlr<-al.  Que.,  and  intermerliato  points..     Rouses  Point,  N.Y.,  Malone,  N.Y.,  Highgates 

-Kprings,  Vt.,  Newport,  Vt.,  Island  Point. 
Vt. 

(h)  Valleyfield.    Que.,    Huntingdon,    Que.,    and    Fort  Covington,  N.Y.,  Highgate  Springs.  Vt., 
intermediate  points.  Rouses  Point,  N.Y. 

(r)   Sherbrooke.    Que.,    Tjennoxville,    Que.,    and     Newport,  Vt. 
intermediate  points. 

(d)  Hamilton,   Ont.,   Caledonia,   Ont.,   Hagers-Suspension  Bridg^e,  N.Y.,  Buffalo,  N.Y. 
ville.  Ont.,  Jarvis,  Ont.,  and  intermediate 
point.*. 

(r)  Chatham.    Ont..     Fargo,     Ont.,    Blenheim,     Detroit,  Mich. 
Ont.,  and  intermediate  points. 

(f)   P'^lrolia.     Ont.,     Kingscourt     Jet.,     Ont.,     Port  Huron,  Mich. 
Forrst,   Ont.,   and   intermediate  points. 

"  3.  The  .surcharge  will  be  based  on  the  full  rate  of  exchange  so  arrived  at  in  the 
r'Hsr'  of  all  «uch  traffic  to  United  States  destinations  from  the  following  points  in 


Canada  via  the  routes  set  out  in  this  section  (subject  to  the  exceptions  contained  in 
section  4  hereof)  : — 

From 

Dixville,  P.Q.,  Hereford,  P.Q   Island  Pond,  Vt.,  Beecher  Falls,  Vt. 

Rock  Island,  P.Q.,  Stanstead.  P.Q.,  Beebe  Jet.,     Newport,  Vt. 
P.Q. 

St.  Armand   Highgate  Springs,  Vt. 


Lacolle,  P.Q.,  Lacolle  Jet.,  P.Q  

St.  Agnes.  P.Q..  Athelstan,  P.Q.,  Cornwall,  Ont 


Rouses  Point,  N.Y". 

Fort  Covington, 
Nyando,  N.Y. 


N.Y. 


Constable, 


N.Y.. 


Niagara  Falls,  Ont   Suspension  Bridge,  N.Y.,  Buffalo,  N.Y. 

Bridgeburg,  Ont   Buffalo,  N.Y. 

Windsor,  Ont.,  Walkerville,  Ont   Detroit,  Mich. 

Sarnia,  Ont.,  Sault  Ste.  Marie,  Ont   Port  Huron,  Mich.,  Sault  Ste.  Marie,  Mich. 

Fort  Frances,  Ont.,  Rainy  River  Ont   Ranier,  Minn. 

Emerson,  Man   Pembina,  N.D. 


Gretna.  Man.,  West  Gretna,  Man. 

Alt 


Pembina, 
Minn. 


Neche,  N.D. 


St.    Vincent,    Minn.,  Noyes, 


North  Portal,   Sask.,  Ooutts 
B.C.,  W^hite  Rock,  B.C. 


Vancouver,  B.C. 
Victoria,  B.C. 


New 


Kingsgate, 
Westminster,  B.C., 


Portal,  N.D.,  Sweet  Grass,  Montana,  East- 
port,  Idaho,  Blain,  Wash. 

Everett,  Wash.,  or  Seattle,  Wash.,  to  points 
west  of  the  direet  line  of  M.St. P.  &  S.S.M. 
via  Minot,  N.D.,  Carrington,  N.D.,  Valley 
City,  N.D.,  Hankimson,  N.D.,  also  to  points 
west  of  Minneapolis,  Minn.,  St.  Paul,  Minn., 
Sioux  City,  Iowa,  On^.aha,  Neb.,  Atchison, 
Kan.,  Kansas  City,  Mo.,  St.  Louis,  Mo., 
Cairo,  111.,  Memphis,  Tenn.,,  Vicksburg,  Miss., 
New  Orleans,  La.,  and  via  California  to 
all  points. 


"  4.  No  exchange  surcharge  will  be  collected  on  such  traffic  from  ix)ints  in 
Canada  to  the  following  United  States  destinations : — 

To  Via  From 

Vaneeboro,    Me.,  Houlton,    Me.,    C.P.Ry   New  Brunswick,  Nova  Scotia, 

Presque  Isle,  Me.,  Fort  Fair-  '  Prince  Edward  Island, 

field,  Me.,  Caribou,  Me.,  and 
intermediate  .stations  in 
Elaine. 


Lowell  town,  Me. 


  C.P.Ry   From  and  through  Megantic, 

Que. 

Norton    Mills,    Vt,    Lake,    Vt.,G.T.Ry   All  points. 

Summit,  Vt.,  Island  Pond,  Vt. 


Beecher  Falls,  Vt 


Maine  Central 


All  points. 


North    Troy,    Vt.,  Centre, 
Newport,  Vt. 

Vt.. 

C.P.Ry  

All 

points. 

Derby  Line,  Vt.,  Newport, 

Vt.. 

B.  &  M  

All 

points. 

C.V.Ry  

All 

points. 

Rouses  Point,  N.Y  

All 

points. 

Constable,  N.Y  

N.Y.C  

All 

points. 

All 

points. 

All  routes,  via  Prescott,  Onr. 

All 

points. 
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To 

Niagara  Falls,  N.Y.,  Suspension 
Bridg-e,  N.Y. 

Buffalo,  N.Y.,  Black  Rock,  N.Y. 


Via 

All  routes  via  Niagara  Falls, 
Ont. 

All  routes  via  Niagara  Falls, 
Ont.,  or  Bri'digeburg,  Ont. 


Detroit,  Mich.   All  routes  via  Windsor,  Ont. 

or  Sarnia,  Qnt. 

Port  Huron,  Mich   G-T-Ry.  via  Sarnia,  Ont..  .. 


Sault  Ste.  Marie,  Mich  

Stations  on  Canadian  iNatioiaal 
Rys.,   ifi  Minnesota. 


All    ix)utes  via 
Marie,  Ont. 


Sault  Ste. 


C.N.Rys.,    via    Rainy  River, 
Ont.,  or  Middleboro,  Man. 


Ranier,  Minn   C.N.Rys., 

Ont. 


Noyes,     Minn.,     St.  Vincent, 
Minn.,  Pembina,  N.D. 


via   Fort  Frances, 
All  routes  via  Emerson,  Man. 


Neche,  N.D, 


O.P.  Ry.  via  Gretna,  Man., 
G.N.Ry.,  via  West  Gretna, 
Man. 


From  i 

All  points. 

All  points. 

All  points. 

All  points. 

All  points. 

All  points. 

All  points. 

All  points. 

All  points. 


Walhalia,  N.D..  St.  John's,  N.D.     G.N.Ry   Manitoba  points. 

via     North     Portal,     All  points. 


Portal,  N.D.   C.P.Ry 

Sask. 

Sweet  Grass,  Montana   C.P.Ry.  via  Coutts,  Alta. 

Gateway,  Montana   G.N.Ry.  via  Baynes,  B.C.  , 

Eastport,  Idaho  


C.P.Ry.  via  Kingsgate,  B.C.. 


Alberta  points. 

British    Columbia  points. 

All  points. 


Northport,  Wash.,  Laurier, 
Wash.,  Danville,  Wash., 
Ferry,  Wash.,  Molson,  Wash., 
Oroville,  Wash. 


G.N.Ry   British       Columbia  points?, 

north  of  stations  named. 


Blaine, 
Wash. 


Wash., 
inclusive. 


to 


Seattle,    G.N.Ry.  via  White  Rock,  B.C. 


Vancouver,  B.C,  and  Cana- 
dian station®  intermediate 
between  Vancouver,  B.C., 
and  iSeattle,  Wash. 


Seattle,  Wash   CP.,  B.C.  Coast  Steamships, 

and    G.T.P.    Coast  Steam- 


Vancouver,  B.C. 
itoriia,  B.C. 


and  Vic- 


shiips. 

Alaska  points   CP.,  B.C.,  Co-ast  Steamships.     All  points, 

"  5.  The  surcharge  herein  provided  will  be  calculated  at  the  rate  governing  at 
the  date  of  issue  of  ticket,  check  or  receipt  upon  the  amount  of  the  through  fare  or 
charge  from  starting  point  to  destination  for: — 
(a)  Passenger  tickets. 

(fc)  Sleeping  car  tickets.  i 
(c)  Parlour  car  tickets. 

{d)  Excess  or  other  revenue  baggage  car  traffic  and  special  baggage  cars. 
(p)  Collections  for  transfer  or  special  delivery  of  baggage  in  United  States 
cities. 

"  6.  In  arriving  at  the  surcharge,  the  rate  of  exchange  quoted  for  New  York 
funds  by  the  Bank  of  Montreal  in  Montreal  at  noon  on  the  last  day  of  each  month 
will  govern  from  the  1st  to  the  14th  (inclusive)  of  the  follo\ving  month;  similarly 
such  quotation  at  noon  on  the  14th  will  govern  from  the  15th  to  the  last  day  (inclu- 
sive) of  such  month ;  should  the  governing  date  fall  on  a  Sunday  or  Canadian  or 
United  States  legal  holiday  the  noon  quotation  of  the  preceding  day  will  govern.  In 
determining  the  rate  of  exchange  to  be  applied,  fractions  less  than  one-half  will  be 
disregarded  and  fractions  of  one-half  or  over  will  be  counted  as  one  per  cent. 
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"  7.  TelegTaphic  advice  will  be  sent  to  railway  agents  in  Canada  on  the  last  day 
of  each  month  specifying  the  rate  of  exchange  on  which  surcharge  will  be  based  from 
the  1st  to  the  14th  (inclusive)  of  the  following  month;  and  on  the  14th  day  of  each 
month  specifying  the  rate  effective  from  the  15th  to  the  last  day  (inclusive)  of  such 
month.  Agents  must  file  such  telegi-aphic  advice  with  the  tariff  governing  such 
surcharge. 

"  8.  Each  railway  company  shall  file  mth  the  Board,  effective  February  15,  1921, 
a  special  tariff  setting  forth  the  charges  to  be  made  in  accordance  with  the  provisions 
of  this  order  and  corresponding  to  the  varying  rates  of  exchange,  and  in  such  tariffs 
they  will  be  permitted  to  arrange  the  amounts  on  which  the  surcharges  are  to  be 
assessed  in  groups  of  not  exceeding  50  cents,  provided  that  the  amount  to  be  collected 
on  account  of  exchange  does  not  exceed  the  authorized  rate  on  the  average  of  each 
group. 

"It  is  hoped  that  this  further  action  proposed  by  the  railway  companies,  mem- 
bers of  this  association,  will  meet  with  the  approval  of  the  Board,  and  that  we  may 
be  advised  at  an  early  date,  in  order  that  steps  may  be  taken  to  make  it  effective  as 
soon  as  possible. 

"Dated  at  Montreal  this  twenty-seventh  day  of  January,  1921. 

"THE  EAILWAY  ASSOCIATION  OF  CANADA, 

"(Sgd.)      C.    p.  RiDDELL, 

General  Secretari//' 

The  Board  had  two  conferences  with  the  representatives  of  the  railway  companies 
over  this  proposition,  and  was  not  satisfied  with  the  information  furnished  it  by  the 
railway  companies  as  to  the  amount  of  international  traffic  both  to  and  from  the 
United  States.  Neither  was  the  Board  satisfied  that  it  would  require  a  surcharge 
of  75  per  cent  and  50  per  cent  from  the  respective  places  mentioned  in  the  said 
application  to  place  the  railway  companies  in  a  position  where  they  could  accept 
prepayment  through  to  destination  for  international  traffic  in  Canadian  funds  and 
yet  be  able  to  pay  the  American  roads  their  share  in  American  funds  without  loss, 
because  that  is  the  real  object  to  be  gained  and  it  should  be  the  duty  of  this  Board 
to  arrive  at  some  solution  which  will  as  nearly  as  possifble  provide  for  that  condition 
of  affairs. 

It  must  be  remembered  that  any  passenger  to-day  has  the  right,  which,  of  course, 
wiU  continue,  of  purchasing  his  ticket  to  the  international  boundary  line  in  Canadian 
funds  and  purchasing  the  remainder  to  destination  in  American  funds,  and  the 
reverse  is  also  true,  viz.,  that  a  passenger  can  purchase  his  ticket  in  American  funds 
to  the  border  and  from  there  on  to  destination  in  Canadian  funds.  The  difficulty 
is  that  a  great  proportion  of  the  trains  cross  the  boundary  line  during  the  night, 
when  it  would  cause  great  inconvenience  to  many  passengers  to  attend  to  the  pur- 
chasing of  a  new  ticket  and  re-checking  baggage,  and,  in  many  cases,  there  probably 
would  not  be  sufficient  time  to  do  so,  unless  the  schedules  were  changed  giving  a 
longer  stop  at  the  border.  In  my  opinion,  the  continuance  of  the  joint  through  ticket 
is  a  great  advantage  to  the  travelling  public  and  should  be  maintained  if  at  all 
possible,  and,  when  an  abnormal  condition  arises,  such  as  we  are  confronted  with 
to-day,  it  is  the  duty  of  this  Board,  if  at  all  possible,  to  devise  means,  even  if  there 
is  no  precedent,  by  which  the  best  possible  conditions  may  be  maintained;  but,  in 
saying  this,  I  feel  satisfied  no  method  has  yet  been  suggested  to  this  Board  which 
would  be  feasible  excepting  a  surcharge,  and  no  practical  surcharge  scheme  can  be 
worked  out  excepting  to  a' great  extent  on  the  principle  of  averages,  involving  the 
same  principle  as  was  discussed  in  the  case  of  freight  rates  on  international  traffic. 

The  Board  was  not  satisfied  with  the  data  furnished  it  as  to  the  joint  traffic, 
and  especially  because  no  information  was  given  regarding  the  amount  which  the 
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Canadian  roads  would  receive  on  exchange  on  the  Canadian  end  of  the  portion  of  the 
traffic  from  the  United  States  to  Canada,  because  it  was  admitted  that  the  passenger 
who  purchases  a  ticket  in  the  United  iStates  to  a  point  in  Canada  would  prepay  the 
whole  amount  in  American  funds,  and  the  Canadian  road  would  receive  its  portion 
of  that  amount  in  American  funds. 

We,  therefore,  declined  to  comply  with  the  request  as  presented  and  asked  that 
further  study  be  given  the  matter  and  further  information  obtained,  the  result  being- 
that  the  Board  again  met  the  representatives  of  the  railway  companies  on  the  2>2iid 
of  February,  when  further  information  was  furnished  and  a  new  scheme  proposed. 

Copious  instances  were  given  of  the  result  of  the  traffic  ae  now  carried  on  from, 
such  points  as  Halifax,  St.  John,  Montreal,  Toronto,  Hamilton,  Niagara  Falls, 
Windsor,  Winnipeg,  Moosejaw,  Calgary,  and  Vancouver  to  all  the  large  centres  in 
the  United  States  where  traffic  is  most  common,  showing  in  every  case  the  total  fare, 
the  division  between  the  American  and  Canadian  roads,  and,  first,  what  the  result 
would  be  on  an  18  per  cent  exchange  basis,  and,  secondly,  upon  a  10  per  cent  basis. 
In  every  case  it  showed  that,  as  the  Canadian  road  now  sells  the  ticket  to  destination 
in  Canadian  funds  and  pays  the  American  road  its  proportion  in  American  funds, 
there  is  a  loss  to  the  Canadian  road.  In  many  cases  there  is  not  only  a  reduction  in 
the  amount  which  they  should  receive  but  an  actual  outlay  of  money  over  and  above 
the  total  Canadian  receipts  for  the  purpose  of  paying  the  American  road  its  propor- 
tion, an  outstanding  instance  being  in  the  case  of  a  ticket  from  Montreal  to  Florida. 
On  an  18  per  cent  basis,  the  Canadian  road  would  lose  its  total  share  of  the  earnings 
and  $16  besides,  and,  on  the  10  per  cent  basis,  it  would  lose  all  of  its  earnings  and 
$7.26  besides.  This,  of  course,  is  an  outstanding  case,  but  is  given  for  the  purpose 
of  illustrating  the  position  in  which  the  Canadian  roads  find  themselves. 

On  the  other  hand,  take  the  case  of  a  ticket  from  Halifax  to  Boston,  where  the 
Canadian  division  should  be  $14.28.  On  an  1'8  per  cent  basis,  they  would  receive 
only  $11.96,  and,  on  a  10  per  cent  basis  $12.99.  The  longer  the  American  portion  of 
the  trip  and  the  shorter  the  Canadian,  the  greater  the  loss  to  the  Canadian  road, 
and,  considering  the  hundreds  of  stations  from  and  to  which  tickets  are  sold,  it 
would  be  almost  impossible  to  work  out  any  scheme  applicable  to  each  individual 
station,  and,  therefore,  as  before  stated,  some  system  of  averages  must  be  arrived  at. 

It  was  also  stated  to  the  Board  that  the  custom  had  grown  very  prevalent  at 
border  points,  and  especially  at  Windsor,  Ontario,  of  purchasing  tickets  in  very 
large  quantities  to  American  points  in  Canadian  funds.  The  Michigan  Central 
Kailroad  Company  stated  that,  for  the  month  of  December,  1920,  as  compared  with 
December,  1919,  the  sale  of  tickets  in  their  Detroit  offices  had  decreased  $121,000 
and  had  increased  in  the  Windsor  offices  by  $111,000.  It  was  also  shown  that  parties 
in  Detroit  had  purchased  as  many  as  56  tickets  at  Windsor  in  one  day  to  various 
l)oints  in  the  United  States,  always,  of  course,  in  Canadian  funds. 

At  the  last  conference,  in  view  of  the  attitude  of  the  Board,  the  railway  com- 
panies submitted  a  new  proposal,  based  entirely  along  the  line  of  their  former  propo- 
sition, namely,  a  surcharge,  but,  instead  of  dividing  the  whole  country  into  two 
zones,  they  have  really  divided  it  into  three,  not  including  the  stations  immediately 
on  the  border  as  a  zone  for  this  purpose,  the  rate  of  surcharge  from  the  different 
zones  being  based,  to  a  considerable  extent,  upon  the  distance  of  the  important 
centres  from  the  international  boundary.    This  application  is  as  follows: — 

"  1.  A  surcharge  based  on  the  full  rate  of  exchange  arrived  at  in  accordance  with 
the  provisions  of  this  order  may  be  added  to  the  total  through  fares  and  charges  as 
set  out  in  section  6  hereof,  and  collected  in  Canada  on  all  passenger  and  baggage  car 
traffic  to  United  States  destinations  from  the  following  points  in  Canada  via  tlie 
routes  set  out  in  this  section  (subject  to  the  exemptions  provided  for  in  section  5 
hereof)  : — 

From  Via 
liock  Island,  P.Q.,  .Stanstf-ad.  P.Q..  Beebe  Jet  ,     Newport,  Vt. 
P.Q. 


/ 
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From  Via 

St.  Annand,  P.Q   Highgate  Springs.  Vt, 

Lacolle.  P.Q.,  Lacolle  Jet.,  P.Q   Rouses  Point,  N.Y. 

St.  AgTies.  P.Q   Fort  Covington,  X.T. 

Athelstan,  P.Q   Constable,  X.Y. 

Cornwall,  Ont   Nyando,  X.Y. 

Prescott,  Ont   Ogdensburg,  X.Y. 

Xiagara  Falls,  Ont.,  Xiagara-on-the-lake,  Ont.,  Suspension   Bridge,   X'.Y.,   Buffalo,  X'.Y. 
Victoria  Park,  Ont.,  Falls  View,  Ont. 

Bridgeburg,  Ont   Buffalo,  X.Y. 

Windsor,  Ont.,  Walkerville,  Ont   Detroit,  Mich. 

Samia,  Ont   Port  Huron,  Mich. 

t 

Sault  Ste.  Marie,  Ont   Sault  Ste.  Marie,  Mich. 

Fort  Frances,  Ont.,  Rainy  River,  Ont   Ranier,  Minn. 

Bmerson,  Man   Pembina,    X.D.,    St.    Vincent,    Minn..  N^oyes, 

Minn. 

Gretna,  Man..  West  Gretna.  Man   Xeche,  X.D. 

X'orth  Portal.  Sask   Portal,  X'.D. 

Coutts,  Alta .  .   .   Sweet  Grass,  Mont. 

Kingsgate,  B.C   Eastport,  Idaho. 

White  Rock,  B.C   Blaine,  Wash. 

2.  A  surcharge  based  on  75  per  cent  of  the  rate  of  exchange  so  arrived  at  may 
be  applied  in  the  case  of  all  such  traffic  to  United  States  destinations  from  the 
following  points  in  Canada  via  the  routes  set  out  in  this  section  (subject  to  the 
exemptions  provided  for  in  section  5  hereof)  : — 

From  Via 

(a)  Montreal,   Que..   St.   Hyacinthe,   Que.,   and  Rouses    Point.    X.Y.,    Fort    Covington.  X'.Y.. 

intermediate  points.  Malone,  X.Y.,  Highgate  Springs,  Vt.,  Xew- 

port,  Vt.,   Island  Pond,  Vt. 

(b)  Sherbrooke,    Que.,   Lennoxville,    Que.,    and  X'ewport.  Vt. 

intermediate  points. 

(c)  Vallej-fi-rld.    Que.,   Huntingdon,    Que.,    and  Fort  Covington.  X'.Y..  Highgate  Springs.  Vt., 

intermediate  points.  Rouses  Point.  X'.Y. 

(d)  Russell,  Ont.,  and  intermediate  points..   ..  Xyando,  X.Y. 

<e)  Kemptville.    Ont.,    Morrisburg,    Ont..    and  Ogdensburg,  X.Y. 
intermediate  points. 

(/)  Hamilton,   Ont.,   Caledonia,    Ont.,   Hagers-  Suspension  Bridge.  X^.Y..  Buffalo,  X.Y. 
vHle,  Ont.,  Jarvie,  Ont.,  and  intermediate 
points. 

(g)  Smiths  Falls,  Ont.,  Perth,  Ont.,  Westport,  Morristown,  X.Y. 

Ont.,  and  intermediate  points. 

(h)  Chatham,    Ont.,    Fargo,    Ont.,    Blenheim,  Detroit.  Mich. 

Ont..    Amherstburg,    Ont.,  Leamington, 
Ont.,  and  intermediate  points. 

(i)  Petrolia,  Ont.,  Strathroj-,  Ont.,  Forest.  Ont..  Port  Huron,  Mich. 

Ailsa     Craig,     Ont.,     and  intermediate 
points. 

(j)  Morris.  Man.,  and  intermediate  points..   ..  Pembina.  X.D.,  St.  Vincent,  X.D. 

(k)  Estevan,  Sask.,  and  intermediate  points..  Portal,  X'.D. 


562 


From  Via 

(Z)  Vancouver,   E.G.,  New  Westminster,   B.C.,     Everett,  Wash.,  or  Seattle,  Wash.,  to  points 
Victoria,  B.C.,  and  intermediate  points..        west  of  the  direct  line  of  M  St.  P.  &  SSM  , 

via,  Minol,  N.D.,  C'arrin^on,  N.D.,  Valley 
City,  N.D.,  Hankinson,  N.D.,  also  to  points 
west  of  Minneapolis,  Min.,  iSt.  Paul,  Minn., 
'  Sioux  City,  Iowa,  Qimaha,  Neb.,  Atchison, 

Kan.,  Kansas  City,  Mo.,  St.  LfOuis,  Mo., 
Cairo,  111.,  Memphis,  Tenn.,  Vicksburg, 
Minn.,  New  Orleans,  La.,  and  via  California 
to  all  points. 

3.  A  surcharge  based  on  50  per  cent  of  the  rate  of  exchange  as  arrived  at  may 
be  applied  in  the  case  of  all  such  traffic  to  United  States  destinations  from  the 
following  points  in  Canada  via  the  routes  set  out  in  this  section  (subject  to  the 
exemptions  provided  for  in  section  5  hereof)  : — 

From  Via 

St.   John,   N.B.,  Fredericton,  N.B.,  Woodstock,     Vanceboro,  Me.  ,  • 

N.B.,  and  intermediate  points. 

Thetford  Mines,   Que.,   St.   Bphrem,  Que.,  and     Newport,  Vt.,  Beecher  Falls,  Vt.,  Island  Pond, 
intermediate   stations  '  to   but   not   including        Vt.,  or  Lowellton,  Me. 
Sherbrooke  and  Megantic. 

Victoriaville,    Que.,    and   stations    to    Danville,     Island  Pond,  Vt.,  or  Newport,  Vt. 
Que.,  inclusive. 

Ottawa,  Ont.,  and  intermediate  stations  to  but     Nyando,  N.Y.,  Ogdenaburg-,  N.Y.,  Morristown, 
not  including  Russell,  Ont.,  Kemptville,  Ont.,        N.Y.,  Rouses  Point,  N.Y.,  Highgate  Spring--", 
Smiths    Falls,    Ont.,    Valleyfield,    Que.,    and        Vt.,  Newport,  Vt.,  and  Isiknd  Pond,  Vt. 
Montreal,  Que. 

Toronto.  Ont.,  Georgetown,  Ont.,  Guelph,  Ont.,     Suspension  Bridge,  N.Y.,  Buffalo,  N.Y. 
Gait,  Ont.,  Paris,  Ont.,  Tillsonburg,  Ont..  and 
intermediate   stations    to   but   not  including 
Hamilton,  Ont.,  Caledonia,  Ont.,  Hagersville, 
Ont..  and  Jarvis,  Ont. 

London,  Ont.,  St.  Thomas,  Ont.,  Stratford,  Ont.,     Detroit,  Mich.,  Port  Huron,  Mich. 
Courtwright,  Ont.,  and  intermediate  stations 
to  but  not  including  .Strathroy.   Ont.,  Ailsa 
Craig,  Ont..  Fargo,  Ont.,  or  Blenheim,  Ont. 

Winnipeg,  Man.,  and  intermediate  stations.  .   .,     Neche,    N.D.,    Pemtona,    N.D.,    ^Sft.  Vincent, 

Minn.,  Noyes,  Minn.,  to  points  west  of 
Sault  Ste.  Marie,  Mich.,  Port  Huron,  Mich., 
Detroit,  Mich.,  Toledo,  Ohio,  and  points 
south  thereof,  also  to  points  east  of  States 
of  Idaho  and  California. 

Weyburn,   Sask.,  and   intermediate  stations  to     Portal,  N.D. 
but  not  including  Estevan,  Sask. 

"  4.  A  surcharge  based  on  25  per  cent  of  the  rate  of  exchange  so  arrived  at  may 
be  applied  in  the  case  of  all  such  traffic  to  United  States  destinations  from  all  other 
points  in  Canada  (subject  to  the  exemptions  provided  for  in  section  5  hereof) 

"  5.  No  exchange  surcharge  will  be  collected  on  such  traffic  from  points  in  Canada 
to  the  following  United  States  destinations  via  the  routes  set  out  in  this  section: — 

To  Via  From 

Vanceboro,   Me.,   Houlton,   Me.,    C.P.Ry   New  Brunswick,  Nova  Scotia, 

PresQue  Isle,  Me.,  Fort  Fair-  Prince  Edward'  Island, 
field.  Me.,  Caribou,  Me.,  and 
intermediate       stations  in 
Maine. 

Lowelltown,  Me   C.P.Ry   From  and  through  Megantic, 

P.Q. 

North    MilLs.    Vt..    Lake,    Vt.,     G.T.Ry   All  point.s. 

Summit,  Vt.,  Island  Pond,  Vt. 

Beecher  Fall.s,  Vt   Me.  Cent.  R.R   All  points. 


To 


Via 


From 


North    Troy,    Vt.,    Centre.  Vt., 
Xewport,  Vt. 

All 

points. 

Derby  Line,  Vt.,  Newport,  Vt.  . 

B.  &  M.  R.R  

All 

points. 

All 

pornts. 

All 

points. 

Constable,  N.Y  

X.Y.C.R.R  

All 

points. 

Fort  Covington,  N.Y  

All 

points. 

All 

poiTits. 

All  routes  via  Prescott,  Ont. 

All 

points. 

Niagara  Falls,  N.Y.,  Suspension 

AH 

points. 

Bridge, 
N.Y. 


N.Y. 


Tonawanda, 


Buffalo,  N.Y.,  Black  Rock,  N.Y. 
Detroit,  Mich  

Port  Huron,  Mich  

Sault  Ste.  Marie,  Mich  


Stations   on   C.N.Rys.    in  Min- 
nesota. 

Ranier,  Minn  


Noyes,     Minn..      St.  Vincent, 
Minn.,   Pembina,  N.D.. 

Neche,  N.D  


All  routes  -  . 

All  routes  via  Windsor,  Ont., 
or  Sarnia,  Ont. 

G.T.R.  via  Sarnia,  Ont..  .. 

All    routes    via    Sault  Ste. 
Marie,  Ont. 

C.N.R.,     \aa     Rainy  River, 
Ont.,   or   Middleboro,  Man 

C.N.Rys.,   via  Port  Frances 
Ont. 

All  routes  via  Emerson,  Man. 


Walhalla,  N.D.,  St.  John's,  N.D. 
Portal,  N.D  


C.P.Ry.,  via  Gretna,  Man., 
and  G.N.Ry.,  via  West 
Gretna,  Man. 

G.N.Ry  


C.P.Ry.,    via    North  Portal 
Sask. 


Sweet  Grass,  Mont 
Gateway,  Mont .  .  . 
Eastport,  Idaho.  . 


Northport,  Wash.,  Daurier, 
Wash.,  Danville,  Wash., 
Ferry,  Wash.,  Molson,  Wash., 
Oroville,  Wash. 

Blaine,  Wash.,  to  Seattle, 
Wash.,  ioicluded. 


C.P.Ry.,  via  Coutts,  Alta. 
G.N.Ry.,   via   Baynes,  B.C.. 
C.P.Ry.,  via  Kingsgate,  B.C. 
G.N.Ry  


G.N.Ry.,     via  White 
B.C. 


Rock. 


Stattle,   Wash   CP.,   B.C.   Coast  Steamships 

and  G.T.P.  Coast  Steam- 
ships. 

Alaska   points   CP.,  B.C.  Coast  Steamships. 


All  points. 
All  points. 

All  points. 
All  points. 

All  points. 

All  points. 

All  points. 

All  points. 

Manitoba  points. 
All  points. 

Alberta  points. 

British  Columbia  pwints. 

All  points. 

British       Columbia  points 
north  of  stations  named. 


Vancouver,  B.C.,  and  Cana- 
dian stations  intermediate 
between  Vancouver,  B.C., 
and  Seattle,  Wash. 

Vancouver,  B.C.,  and  Vic- 
toria, B.C. 


All  poLnt.s. 


"  6.  The  surcharge  herein  provided  for  will  be  calculated  at  the  rate  governing 
at  the  date  of  issue  of  ticket,  check,  or  receipt  upon  the  amount  of  the  through  fare 
or  charge  from  starting  point  to  destination,  for : — 

(a)  Passage  tickets. 
(h)  Sleeping  car  tickets. 

(c)  Parlour  car  tickets. 

(d)  Excess  or  other  revenue  baggage  car  traffic  and  special  baggage  ca|s. 

(e)  Collections  for  transfer  or  special  delivery  of  baggage  in  United  States 
cities. 
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"  7.  In  arriving  at  the  surcharge,  the  rate  of  exchange  quoted  for  New  York 
funds  by  the  Bank  of  Montreal  in  Montreal  at  noon  on  the  last  day  of  each  month . 
will  govern  from  the  1st  to  the  14th  (inclusive)  of  the  following  month;  similarly 
such  quotation  at  noon  on  the  14th  will  govern  from  the  15th  to  the  last  day  (inclu- 
sive) of  such  month;  should  the  governing  date  fall  on  a  Suijday  or  Canadian  or 
United  States  legal  holiday  the  noon  quotation  of  the  preceding  day  will  govern.  In 
determining  the  rate  of  exchange  and  surcharge  to  be  applied,  fractions  less  than 
one-half  will  be  disregarded,  and  fractions  of  one-half  or  over  will  be  counted  as  one 
per  cent. 

"  8.  Telegraphic  advice  will  be  sent  to  railway  agents  in  Canada  on  the  last  day 
of  each  month  specifying  the  rate  of  exchange  on  which  surcharge  will  be  based  from 
the  1st  to  the  14th  (inclusive)  of  the  following  month;  and  on  the  14th  day  of  each 
month  specifying  the  rate  effective  from  the  15th  to  the  last  day  (inclusive)  of  such 
month.  Agents  must  file  such  telegraphic  advice  with  the  tariff  governing  such 
surcharge. 

9.  Each  railway  company  shall  file  with  the  Board,  effective 
,  a  special  tariff  setting  forth  the  charges  to  be  made  in  accordance  with  the 
provisions  of  this  order  and  corresponding  to  the  varying  rates  of  exchange,  and  in 
such  tariffs  they  will  be  permitted  to  arrange  the  amounts  on  which  the  surcharges 
are  to  be  assessed  in  groups  of  not  exceeding  50  cents,  provided  that  the  amount  to 
be  collected  on  account  of  exchange  does  not  exceed  the  authorized  rate  on  the  average 
of  each  group." 

It  will  thus  be  seen  that  the  general  principles  of  the  application  are  as  follows: — 

1.  From  all  Canadian  points  immediately  upon  the  boundary  line,  such  as  Rock 
Island,  Cornwall,  Prescott,  Windsor,  iSarnia,  Emerson,  Kingsgate,  etc.,  to  points  in 
the  United  States  the  surcharge  will  be  100  per  cent  of  the  rate  of  exchange,  or  the 
full  American  rate,  the  reason  being  that  practically  the  whole  journey  is  to  be  per- 
formed in  the  United  States  and  should  be  paid  for  in  American  currency. 

2.  At  the  next  group,  such  as  Montreal,  Sherbrooke,  Hamilton,  Chatham,  and 
Vancouver,  which  are  a  short  distance  away  from  the  border,  the  surcharge  will  be 
75  per  cent  of  the  rate  of  exchange. 

3.  At  a  group  still  farther  away  from  the  border,  such  as  St.  John,  N.B.,  Ottawa, 
Toronto,  London,  Winnipeg,  and  Weyburn,  the  surcharge  will  "be  50  per  cent  of  the 
rate  of  exchange. 

4.  From  all  other  points  the  surcharge  will  be  25  per  cent  of  the  rate  of  exchange. 

5.  And,  lastly,  upon  all  tickets  sold  from  any  Canadian  point  to  stations  in  the 
United  States  immediately  at,  or  in  some  instances  near,  the  border  no  surcharge 
whatever  is  provided,  because  the  traffic  is  practically  all  upon  the  Canadian  roads. 

As  we  considered  this  a  matter  of  considerable  importance  to  a  certain  per- 
centage of  the  Canadian  public  inasmuch  as,  if  this  scheme  were  adopted,  an  increase 
upon  the  fares  payable  would  come  into  effect,  we  thought  it  wise  to  have  a  public 
hearing,  which  accordingly  was  held  at  Ottawa  on  Tuesday,  the  2nd  day  of  March 
instant.  All  the  important  boards  of  trade  west  of  and  including  Fort  William  and 
Port  Arthur  were  notified  by  wire  of  the  proposed  hearing,  as  was  also  the  Board  of 
Trade  of  Halifax;  others  were  notified  by  letter.  At  the  hearing  the  Boards  of  Trade 
of  Toronto  and  Montreal  alone  were  represented  in  the  person  of  Mr.  Tilston,  although 
we  received  a  communication  from  the  Board  of  Trade  of  Halifax  stating  that  they 
considered  the  proposal  reasonable,  but  requested  that  we  should  use  our  influence 
to  have  a  premium  allowed  on  tickets  purchased  in  the  United  States  for  Canadian 
points.  Mr.  Tilston  agreed  with  the  proposal,  provided  the  surcharge  does  not  produce 
more  money  than  is  necessary  to  recoup  the  Canadian  roads  for  what  they  will  have 
to  pay  the  American  connections,  taking  in  consideration  the  return  fares. 

fhe  railway  companies  presented  their  side  of  the  case  and  furnished  consider- 
able data  as  to  the  practical  results  of  working  out  the  new  scheme  on  the  basis*  of 
a  rate  of  exchange  of  15  per  cent.    They  gave  a  table  showing  the  result  of  tickets 


505 

purchased  from  Halifax,  St.  John,  Montreal,  Toronto,  Hamilton,  Niagara  Falls, 
Windsor,  Winnipeg-,  Moosejaw,  Calgary,  and  Vancouver  to  practically  all  important 
centres  in  the  United  States,  and  it  showed  a  loss  varying  from  a  few  cents  to  $1'7, 
as  in  the  case  of  a  ticket  from  Toronto  to  'San  Francisco,  in  all  cases  excepting  those 
of  tickets  from  Niagara  Falls  and  Windsor  to  American  points,  where  the  gain 
would  be  from  1  cent  to  20  cents.  This,  of  course,  being  because  in  this  latter  case 
the  whole  ticket  must  be  purchased  in  American  funds  or  its  equivalent,  and,  as 
the  Canadian  road  receives  a  very  small  amount  for  its  share  of  the  transaction,  it 
necessarily  would  have  a  few  cents  profit  upon  it,  but  it  is  so  small  that  it  need  not 
enter  at  all  into  the  calculations. 

They  also  filed  statements  showing  the  gross  collections  on  international  tickets 
with  the  proportion  accruing  to  the  United  States  lines,  as  follows: — 


TICKET  SALES  TO  UNITED  STATES  POINTS  FOR  YEAR  1919 


Gross 

To  United 

Collections 

States  Lines 

Percentage 

G.T.R  

  $2,383,463 

$1,635,186 

68-61 

C.P.R  

  5,546,000 

3,875,000 

69-87 

C.N.R  

  1,355,210 

7018,404 

52-00 

T.  H.  &  B  

  293.534 

306,913 

70-5 

C.V.R  

  15,302 

11,959 

78-00 

D.A.R  

  164,000 

104,960 

64-00 

Q.C.R  

....    .  .  100,000 

60,000 

60-00 

$9,857,509 

$6,599,422 

67-00 

They  were  also  able  to  show  the  Board  a  statement  based  upon  tickets  sold  in 
January,  April,  August,  and  October,  1920,  as  follows: — 

STATEMEJNT  OF  PASSE^N^GER  EARNINGS  COVERING  TICKETS  SOLD  IN  CANADA  TO 
UNITED  STATES  POINTS,  BASED  ON  JANUARY,  APRIL,  AUGUST,  AND  OCTOBER, 


Proportion 

Proportion 

Accruing 

Total 

Accruing 

to  United 

Passenger 

to  Cana.dian 

States 

Name  of  Road 

Sales 

Lines 

Percentage 

Lines 

Percentage 

G.T.R  

$  961,080 

$  277,588 

29-0 

$  683,492 

71-0 

C.  Nor.  Ry  .... 

116,905 

63,514 

55-0 

53,391 

45-0 

C.G.Ry  

300,734 

151,700 

51-0 

149,034 

49-0 

C.V.R.R  

21,925 

4,343 

20-0 

17,582 

80-0 

Mich.   Cent.  R.R. 

218,520 

5'5,540 

2.5.4 

162,98  0 

746 

T.H.  &  B.Ry..  .  . 

56,431 

10,071 

17-9 

46,360 

82-1 

C.P.R  

2,631,960 

1,041,877 

39-6 

1,590.083 

60-4 

Rutland    R.R.  .  . 

25,113 

3,387 

13-0 

21,725 

87-0 

Nap.    Jet.    Ry.  . 

259,290 

36,579 

14-0 

222,711 

86-0 

Me.  Cent.  R.R.  . 

2,677 

949 

35-5 

1,72s 

64-6 

Que.    Cent.    Ry.  . 

47,123 

15,763 

33-0 

31,360 

66-5 

N.Y.C.R.R.     ..  . 

56,992 

17,343 

30-0 

39,649 

70-0 

The  first  statement  shows  that  the  average  amount  of  this  business  accruing  to 
the  United  States  lines  for  the  seven  roads  named  therein  is  67  per  cent.  The 
second  statement  shows  a  slightly  different  result,  but  averages  up  about  the  same. 
Both  these  statements  show  that  the  short  roads  near  the  border,  such  as  the  Toronto, 
Hamilton  and  Buffalo  Railway  and  the  Central  Vermont,  Eutland,  and  New  York 
Central  Railways  are  hard  hit  by  present  conditions,  perhaps  the  most  outstanding 
case  being  the  Toronto,  Hamilton  and  Buffalo,  which  is  a  short  road  near  the  border 
and  necessarily  would  only  receive  a  small  percentage  from  the  proceeds  of  inter- 
national business. 

If  the  business  from  Canada  to  the  United  States  as  evidenced  by  these  returns 
were  the  whole  of  the  transaction,  then  it  is  very  evident  that  the  surcharge  which 
they  are  asking  would  in  no  way  place  the  railway  companies  in  a  position  to  carry 
on  this  business  without  a  loss;  but  it  must  always  be  remembered  that  the  passenger 
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who  purchasee  a  ticket  in  the  United  States  for  Canada  does  so  in  American  funds 
and,  in  the  settlement  between  the  different  roads,  the  Canadian  road  receives  its 
portion  of  this  business  in  American  funds. 

It  is  very  patent  that,  if  on  the  outward  business  the  American  road  receives  on 
an  average  67  per  cent  of  the  receipts,  then  assuming  that  the  same  number  of  persons 
travel  from  the  United  States  to  Canada  or  the  reverse  way,  the  Canadian  roads  would 
only  receive  33  per  cent  of  this  portion  of  the  business,  thus  leaving  a  difference  of 
34  per  cent  against  the  Canadian  roads.  We  have,  however,  no  knowledge  to-day 
from  actual  experience  or  figures  as  to  whether  the  surcharge  herein  proposed  will 
exactly  take  care  of  this  34  per  cent. 

A  concrete  example  of  the  working  out  of  this  scheme  might  be  of  assistance  in 
understanding  exactly  what  it  means.  Assuming  that  a  passenger  purchases  a  ticket 
in  Canada  to  a  point  in  the  United  States  the  charge  for  which  is  $10,  and  accepting 
the  average  division  above  given,  the  Canadian  road  would  receive  $3.30  and  the 
American  $6.70.  Assuming  the  rate  of  exchange  to  be  12  per  cent,  the  Canadian  road 
would  have  to  expend  80  cents  in  order  to  get  the  American  portion  to  the  American 
road,  thus  leaving  it  $2.50  as  its  portion  of  the  transaction.  Then  assuming  that  the 
same  passenger  returns  to  Canada,  purchasing  a  ticket  in  the  United  States  in 
American  funds.  On  this  the  American  road  would  pay  the  Canadian  road  $3.30, 
which,  when  converted  into  Canadian  money  at  the  same  rate  of  exchange,  would 
give  40  cents  additional,  or  a  total  of  $3.70.  The  sum  total  of  these  two  transactions 
would  give  the  Canadian  road  $6.20  in  Canadian  funds,  whereas  it  should  have 
received  $6.60,  and  it  accordingly  has  a  loss  of  40  cents.  Under*  the  scheme  herein 
proposed,  if  the  Canadian  road  were  allowed  to  collect  on  an  average  34  per  cent  of 
the  rate  of  exchange,  it  would  amount  to  a  surcharge  of  4  per  cent  and  4  per  cent  on 
the  total  amount  of  money  collected  by  the  Canadian  road,  viz.,  $10,  would  be  40  cents, 
which  would  exactly  reimburse  the  Canadian  road  for  the  loss  in  the  two  transactions. 

ILLUSTRATION  OF  ABOVE  FARE  PURCHASED  IN  CANADA  TO  UNITED  STATES  POINTS 

Fare,  $10  00        Canadian  portion,  $3  30        American  portion.,  .i   $6  70 

12  per  cent  of  American  portion..      0  80 

Total  amount  paid'  United  States- 
States    railway   $750 

$3.30-0'80rr$2.50  amount  retained  by  Canadian  railway. 

Same  Fare  Purchased  in  United  States  for  Canadian  Point. 
F^are,  $10  in  American  funds       Canadian  portion,  $3.30       American  portion..     $6  70 
12  per  cent  on  Canadian  portion,  exchang-e  when  forwarded  in  Canadian 

funds   0  40 

Amount  received  by  Canadian  railway   $3  70 

$2.50  + $3. 70  =  $6. 20  amount  received  by  Canadian  railway  both  ways  or  40  cents  less 
than  Canadian  railway  should  receive. 

34  per  cent  of  rate  of  exchange  as  above  =  surcharge  of  4  per  cent. 
4  per  csnt  of  $10  =  $0.40,  or  the  exact  loss  as  above. 

It  must  also  b(^  remembered  that  passenger  traffic  is  different  from  freight  traffic 
in  that  the  passenger  can  move  about  as  he  pleases  and  can  if  he  chooses  in  the  future 
as  well  as  in  the  past  purchase  his  ticket  to  the  border  in  Canadian  funds.  Also,  if  a 
man  at  any  point  in  Western  Canada  wishes  to  visit  Boston  or  New  York,  or  even 
Chicago,  he  can  always  purchase  a  ticket  to  Winnipeg,  Toronto,  or  Montreal,  or  even 
to  Buffalo,  and  like  points  on  the  international  boundary,  and  check  his  baggage 
thereto  in  Canadian  funds,  and  he  will  have  plenty  of  time  between  trains  to  repur- 
chase from  that  point  to  destination,  paying  the  surcharge  only  on  that  portion  of  the 
journey. 

As  the  Canadian  railways  are  losing  heavily  on  the  traffic  under  present  condi- 
tions, I  considf-r  it  the  duty  of  this  Board  to  make  such  provision  as  in  its  judgment 
will  place  them  in  a  position  to  carry  on  this  business,  receiving  their  fair  proportion 
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in  Oanadiau  funds  and  placing  them  in  a  position  to  pay  the  American  portion  in 
American  funds,  and,  while  perhaps  the  railway  companies'  proposal  is  not  perfect, 
yet,  in  my  opinion  and  from  some  personal  knowledge  of  the  conditions  of  traffic 
between  the  two  countries,  I  think  the  scheme  last  proposed  will  about  place  the 
Canadian  railways  in  the  position  which  I  have  hereinbefore  described  as  the  one  to 
be  desired,  and,  therefore,  I  think  that  their  proposal  should  be  adopted,  the  railway 
companies  to  have  the  privilege  of  filing  tariffs  as  therein  stated  effective  15th  instant, 
the  telegraphic  notification  of  the  rate  of  exchange  to  be  forwarded  to  each  agent  on 
the  14th  and  last  days  of  the  month,  to  be  posted  in  a  conspicuous  place  in  every 
passenger  station  in  Canada  of  the  roads  over  which  this  Board  has  jurisdiction.  The 
railway  companies  should  instruct  their  agents  to  point  out  to  purchasers  of  tickets 
to  United  States  points  the  right  which  they  now  and  will  hereafter  possess  of  pur- 
chasing a  ticket  to  the  border  point  in  C'anadian  funds,  if  they  so  desire,  and  should 
also  post  in  large  letters  in  a  conspicuous  place  in  each  passenger  station  a  statement 
to  that  effect. 

The  railway  companies  should  furnish  this  Board  with  monthly  statements  showing 
positively  the  total  receipts  for  international  passenger  traffic  from  each  zone,  with 
the  surcharge  received  thereon,  the  portion  accruing  to  the  Canadian  lines  and  that 
accruing  to  the  American  lines,  and  should  also  show  in  the  monthly  statement  the 
receipts  from  American  roads  for  traffic  from  the  United  States  to  Canada,  divided  in 
the  same  manner,  in  order  that  the  Board  may  satisfy  itself  as  to  whether  or  not  any 
changes  are  necessary,  and,  if  the  same  be  found  necessary,  then  this  Board  should 
without  delay  so  adjust  the  zones  and  surcharges,  or  both,  as  to  bring  about  as  nearly 
as  possible  the  desired  results  as  hereinbefore  set  forth. 

F.  B.  CAKVELL, 

Chief  Commissioner. 

Ottawa,  March  5,  1921. 

The  Deputy  Chief  Commissioner  and  Commissioner  Kutherford  concurred. 

File  29890.5. 

McLean,  Assistant  Chief  Commissioner: 

In  agreeing  in  the  reasons  for  judgment  of  the  Chief  Commissioner  I  desire  to 
emphasize  that  what  the  Board  is  sanctioning  is  not  an  increase  in  rates. 

Under  their  tariffs  and  division  sheets  Canadian  railways  are  legally  entitled 
on  international  passenger  traffic  to  certain  sums  in  Canadian  money.  These  they 
have  not  been  receiving.  Owing  to  the  adverse  rate  of  exchange  Canadian  railways 
have,  in  settling  with  the  American  connections,  to  settle  in  American  funds.  In 
order  to  so  settle  it  has  been  necessary  for  the  Canadian  railways  to  absorb  the 
exchange  on  the  American  portion  of  the  rate.  This  has  been  due  to  the  fact  that 
the  rate  has  been  collected  in  Canada  in  Canadian  funds.  The  result  of  this  has  been 
that  the  exchange,  so  absorT^ed,  has  had  to  be  deducted  from  the  division  accruing 
under  the  tariff  to  the  Canadian  railway.  That  is  to  say,  its  division  in  Canadian 
funds,  to  which  it  is  legally  entitled,  has  been  correspondingly  reduced. 

"What  is  involved  in  the  application  before  the  Board  is  an  attempt — necessarily 
dealt  with  on  an  average  basis — to  ensure  that  the  Canadian  railway  will  receive  the 
amount  to  which  it  is  legally  entitled.  The  adverse  rate  of  exchange  is  a  factor  of 
cost  which  is  not  provided  for  in  the  rate.  While  it  has  hitherto  been  absorbed  by 
the  Canadian  railways,  the  continuance  of  this  condition  does  not  appear  either  fair 
or  reasonable.  For  if  the  through  rate,  and  the  division  thereof,  is  reasonable,  then 
the  Canadian  railway  should  receive  its  division  without  any  deduction  therefrom 
of  exchange.    This  and  nothing  more  is  involved  in  the  disposition  recommended. 

(Sgd.)      S.  J.  McL. 

Ottawa,  March  7,  1921. 
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File  29890.5. 

Commissioner  Boyce: 

I  am  unable  to  reconcile  the  proposals  of  the  railways  with  any  jurisdiction 
possessed  by  this  Board.  The  conditions  in  respect  of  which  relief  is  sought,  onerous 
though  it  may  be  contended  they  may  be  to  the  Canadian  railways,  are  not,  in  my 
opinion,  within  the  power  of  this  Board  to  ameliorate  or  remedy.  Those  conditions  are 
economic  conditions,  operating  in  common,  upon  every  branch  of  Canadian  commerce, 
and  in  the  view  I  take  this  Board  has  no  more  power  to  relieve  the  railways  from 
the  effect  of  the  depreciated  Canadian  dollar  in  relation  to  the  American  dollar 
than  to  attempt  to  adjust  the  adverse  balance  of  trade  against  Canada  which  causes 
such  depreciation.  To  attempt  to  relieve  railways,  at  the  expense  of  the  people,  from 
the  results  of  this  adverse  trade  balance  in  its  relation  to  Canadian  currency  is,  in 
my  opinion  (expressed  with  deference  to  contrary  opinion),  to  usurp,  in  favour  of 
the  railways,  as  against  Canadian  passenger  traffic  upon  the  railways,  a  special 
authority  which,  from  its  nature,  is  not  in  conformity  with  any  of  the  functions  of 
this  Board. 

To  quote  the  language  of  the  Assistant  Chief  Commissioner  of  the  Board,  in  a 
judgment  dealing  with  the  question  of  prepayment  of  freight  (Judgments  of  Board 
1920,  at  p.  119),  where  the  same  question  of  monetary  exchange  was  directly  in 
issue — 

"  The  Board  is  a  statutory  tribunal  and  its  powers  are  tied  down  to  the 
scope  of  the  matters  falling  within  the  Railway  Act." 

!Mr.  Flintoft,  counsel  for  the  Railway  Association,  admits  that  what  is  proposed 
has  nothing  to  do  with  the  rate,  or  the  carriage  of  the  passenger,  in  the  following 
language,  at  page  2875  of  the  record: — 

"  The  tariff  of  rates  will  remain  exactly  as  it  is  to-day.  This  is  really  a 
collateral  charge,  not  a  charge  for  the  carriage  of  passengers,  and  we  simply 
desire  to  have  a  chance  to  enable  us  to  pay  the  loss  to  the  American  connec- 
tions." 

Further,  at  page  2873,  Mr.  Flintoft  said,  in  presenting  the  railways'  case  to  the 
Board : — 

"  It  is  unlawful  to  increase  the  joint  rate." 

The  Assistant  Chief  Commissioner,  in  agreeing  with  the  judgment  of  the  Chief 
Commissioner,  in  the  present  case,  says  in  his  opening  sentence: — 

"  I  desire  to  emphasize  that  what  the  Board  is  sanctioning  is  not  an 
increase  in  rates/' 

Putting  these  quotations  of  the  Assistant  Chief  Commissioner  side  by  side  with 
die  statement  of  counsel  for  the  railways  at  the  hearing,  it  is  made  quite  clear  that 
if  what  the  Board  is  asked  to  sanction  is  not  an  increase  in  rates,  there  must  be  else- 
where in  the  Railway  Act,  than  in  sections  limiting  the  scope  of  the  Board's  powers 
with  respect  to  tolls  and  rates,  some  express  authority  to  which  the  Board  can  "  tie 
on  "  and  which  expressly  confers  upon  us  the  power  to  make  such  an  order  as  is  now 
iiroposed,  and  which  the  majority  of  the  Board  has  sanctioned,  viz.,  an  order  that  a 
surcharge  "  based  on  the  full  rate  of  exchange  (or  75  per  cent,  or  50  per  cent,,  or 
25  pf*r  cent  thereof,  according  to  specified  localities  or  districts  in  Canada  from 
whence  the  international  traffic  moves)  "  may  he  added  to  the  total  through  fares  and 
charges-''  (a)  Passage  tickets;  (h)  Sleeping  car  tickets;  (c)  Parlour  car  tickets;  (d) 
Excess  or  other  revenue  baggage  car  traffic  and  special  (baggage  cars;  and  (e)  Collec- 
tions for  transfer  or  special  delivery  of  baggage  in  United  States  cities,  "  and  collected 
in  Canada,  on  nil  pnssniger  and  hag  gage  car  traffic  to  United  States  destinations,  etc/' 
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I  can  lind  no  such  authority  in  the  Railway  Act,  and  the  judgments  of  the 
majo-rity  of  the  Board,  with  which  I  do  not  find  myself  in  agreement,  do  not  refer  to 
any  section  or  sections  of  the  Act,  or  other  authority,  by  which  it  is  expressed,  or 
from  which  it  may  be  implied,  that  power  is  vested  in  the  Board,  without  increasing 
the  rate,  to  authorize  the  railways  to  collect  more  Canadian  money  in  Canada,  for 
the  same  railway  service,  from  persons  purchasing  through  international  tickets,  than 
is  specified  and  authorized  in  the  present  tariffs  of  such  tolls,  which  it  is  admitted,  it 
would  be  illegal  to  increase.  That  is  just  what  is  involved.  The  tolls  sanctioned  by 
this  Board  to  be  collected  by  Canadian  railways,  under  the  powers  contained  in  the 
Eailway  Act,  are  payable  in  Canadian  currency.  This  Board  has  no  power  to  order 
that  these  tolls  be  paid  in  foreign  currency,  or  in  the  equivalent  in  Canadian  money. 
Tender  of  Canadian  currencj^  in  Canada,  would  be  a  good  discharge  of  tolls  lawfully 
chargeable  by  Canadian  railways,  whether  for  through  or  local  traffic,  so  sanctioned, 
and  is  so  accepted  to-day.  I  confess  to  be  unable  to  understand  the  paradoxical  nature 
of  the  proposal.  I  fear  that  he  who  pays  the  additional  Ganadian  money  foj-  that 
same  service  will  be  less  appreciative  of  the  logic  suggested. 

If  there  be  no  increase  in  tolls  or  rates,  why  is  more  Canadian  money  required 
to  satisfy  it?  Is  there,  in  the  Railway  Act,  any  section  from  which  this  Board  can 
assume  authority  to  provide  and  direct  that  if  a  tariff  requires  payment  of  one  Cana- 
dian dollar  for  a  railway  service  the  railways  may  collect  $1.10 — without  increasing 
the  rate — the  extra  10  cents  being  authorized  and  collected  not,  it  is  said,  as  an  increase 
in  the  rate,  but  under  the  name  or  disguise  of  a  "  surcharge  "  ?  No  such  authority, 
express  or  implied,  is  to  be  found  in  the  Railway  Act. 

The  reason  for  the  contention  that  Avhat  is  involved  is  "  not  an  increase  in  rates 
is  not  far  to  seek.  The  rates  are  international,  and  an  increase  in  them  of  the  precise 
nature  and  extent  as  that  now  decided  upon  under  the  guise  of  a  "  surcharge  "  would 
be  beyond  the  jurisdiction  of  the  Board.  It  is  so  admitted,  in  express  and  unequivocal 
terms,  and  is  so  decided  in  the  following  amongst  other  cases:  CN.  Ry.  v.  G.T.R. 
and  C.P.R.,  10  C.R.C.  139;  Elder-Dempster  Steamships  Co.  v.  G.T.R.  and  C.P.R., 
10  C.R.C.  334;  Davey  v.  Niagara  St.  C.  &  T.  Ry.,  9  C.R.C.  493,  45  C.R.C.  m,  11 
C.R.C.  109. 

It  would  also  have  the  effect,  in  particular  cases,  if  not  generally,  of  increasing 
the  joint  rate  beyond  the  sum  of  the  local  rates,  and  the  language  of  tbe  present 
Assistant  Chief  Commissioner,  in  delivering  the  judgment  of  the  Board  in  re  Joint 
Freight  and  Passenger  Rates,  10  C.R.C,  at  p.  349,  is  significant  and  of  imjKn'tance: — 
"  It  is,  in  my  opinion,  sufficient  to  say  that  the  charging  of  a  joint  rate 
in  excess  of  the  sum  of  the  locals  is  prima  facie  an  unreasonable  and  dis- 
criminatory practice,  and  that  the  onus  of  disproof  should  in  individual  com- 
plaints be  on  the  railway  or  railways  concerned.'' 

No  onus  was  assumed  and  no  evidence  given  by  any  of  the  railways  concerned  under 
this  head. 

It  is  clear  from  the  judgment  above  (p.  347)  that  the  through  passenger  rates  of 
at  least  one  railway  here  concerned  are  constructed  in  a  general  way  upon  the  sum 
of  the  locals.  Therefore  any  "  surcharge  "  (if  it  were  a  toll)  would  either  (a)  increase 
the  sum  of  the  locals,  or  (h)  increase  the  foreign  rate — that  is,  that  the  Canadian 
railways  would  under  the  proposed  order  be  authorized  to  charge  and  collect  ("  or 
surcharge  ")  more  money  in  Canada,  to  satisfy  and  discharge  those  rates. 

And  again,  at  p.  344,  of  the  same  case,  the  Assistant  Chief  Commissioner  says: — 
"  It  is  a  fundamental  proposition  under  the  policy  outlined  by  the  Railway 
Act  that  when  a  rate,  whether  joint  or  whether  limited  to  x>oints  situated  on 
one  line  of  railway  alone,  has  come  into  force  in  conformity  with  the  provisions 
of-the  Railway  Act,  it  is  the  only  legal  rate  in  respect  of  the  traffic  mentioned 
and  between  the  points  mentioned.  The  x>olicy  is  not  limited  to  Canada  alone. 
In  1906  the  Interstate  Commerce  Commission,  which  has  had  to  deal  with  the 
problem  now  before  us,  established  the  same  position." 
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The  present  joint  rates  for  international  passenger  traffic  and  services,  conforming 
to  the  provisions  of  the  Railway  Act,  do  constitute,  respectively,  "  the  only  legal  rate  " 
in  respect  of  that  traffic,  and,  in  my  opinion,  cannot  be  increased  (i.e.,  more  money 
cannot  be  exacted  to  satisfy  them  in  Canada)  by  a  device  of  "surcharge"  in  avoid- 
ance and  disregard  of  the  fundamental  principles  attaching  to  them. 

It  is  not  difficult,  therefore,  to  see  why  the  proposals  of  the  railways  cannot  be 
justified  or  supported  as  an  application  for  a  rate  increase.  It  would  be  beyond  the 
jurisdiction  of  the  Board.  To  my  mind  the  whole  proposal  is  founded  on  a  fiction 
of  law.  It  ratifies,  in  my  opinion,  an  evasion  of  the  law,  and  involves  a  usurpation 
of  authority  repugnant  to  the  letter  and  spirit  of  the  law.  It  countenances  an 
ingenious  device  or  plan  by  which  the  Canadian  railways  are  empowered  under  a 
disguise  of  "  surcharge to  demand,  collect,  and  receive  more  money  for  transporta- 
tion and  other  railway  services  than  is  permitted  by  law.  It  countenances  the  doing 
indirectly,  and  by  disguise,  that  which  the  law  prohibits  being  done  directly.  It 
requires  express  statutory  authority  to  justify  it,  and  there  is  none. 

The  term  "  surcharge  "  was  never  explained.  I  do  not  know  what  in  the  circum- 
stances to  which  it  is  here  applied,  it  is  capable  of  explanation.  I  can  find  no  prece- 
dent for  it  in  the  records  of  this  Board,  except  as  regards  freight  rates,  where  it  was 
introduced  with  the  consent  of  the  railways  in  the  interest  and  for  the  benefit  of  the 
public,  to  provide  relief  to  the  public  from  an  intolerable  burden  placed  tipon  it  by 
the  railways  in  refusing  to  accept  prepayment  of  freight  from  Canada  to  the  United 
States  and  compelling  the  shipx>er  to  pay  the  whole  freight  rate  (Canadian  and  foreign) 
in  American  funds.  That  was  an  emergency  measure,  provided,  perhaps  unwisely, 
to  meet  and  remedy  a  condition  of  things  with  w^hich  this  Board  found  itself  without 
jurisdiction  to  interfere  (See  Judgment  of  Board,  1920,  p.  111).  It  was,  I  felt,  a 
dangerous  precedent,  which  only  its  motive  and  effect  could  justify.  There  is  no 
reason  here  for  perpetuating  or  repeating  it,  or  establishing  it  as  a  precedent.  The 
application  here  is  to  impose  an  additional  financial  burden  upon  the  Canadian 
traveller,  as  I  think,  unjustly  and  contrary  to  law.  Conversely,  in  the  case  mentioned, 
it  was,  with  consent  of  those  affected  by  it,  provided  as  a  relief  from  a  condition  of 
things  involving  hardship  and  injustice  against  which  the  Board  found  itself  without 
power  to  give  redress.  It  can  only  be  excused,  or  defended,  but  not  justified,  in  that 
way. 

"  Surcharge  is  not  a  term  of  the  Railway  Act.  This  Board  is  given  no  power 
to  "  surcharge "  rates,  and  I  agree  with  the  Assistant  Chief  Commissioner's  dictum 
that  "  the  Board  is  a  statutory  tribunal  and  its  powers  are  tied  down  to  the  scope  of 
the  matters  falling  within  the  Railway  Act."  To  "  surcharge  "  rates,  and  not  increase 
them,  is  a  grotesque  and  specious  anomaly. 

The  ordinary  and  literal  meaning  of  the  word  "  surcharge  "  is  a  "  charge  upon." 
And  if  it  is  a  "  charge  upon  "  a  rate,  how  can  it  be  suggested  that  the  rate  upon  which 
there  is  an  additional  charge  is  not  increased.  Where  is  the  jurisdiction  to  authorize 
a  "charge  upon"  any  rate — particularly  a  joint  rate. 

The  term  "  surcharge  "  is  interpreted — 

(a)  "  A  pecuniary  charge  in  excess  of  the  usual  or  just  amount;  an  additional  or 
excessive  pe'cuuiary  charge."    (Vide.    The  Oxford  Dictionary.) 

(h)  "A  charge  or  load  ahove  another  (the  authorized  toll);  excessive  load  or 
burden ;  a  load  greater  than  can  well  be  borne."    (Vide.    The  Century  Dictionary.) 

(c)  "To  give  too  great  a  charge;  to  overload  or  overburden,  A  burden  greater 
than  the  ordinary  one,  or  greater  than  can  well  be  borne;  an  excessive  burden,  load 
or  charge."    (Vide.    Funk  &  Wagnall's  Dictionary.) 

The  term  itself  is  contradictory  of  a  legal  charge.  I  repeat  that,  in  my  opinion, 
there  is  no  power  in  this  Board  to  impose  it,  and  no  evidence  or  circumstance  to 
justify  it.  It  violates  in  its  meaning  and  effect,  every  canon  and  principle  of  rate 
making.    To  authorize  it  in  this  case,  in  the  name  of  law,  would,  in  my  opinion,  set 
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at  nought,,  the  spirit  and  letter  of  the  liailway  Act,  and  tend  to  weaken  or  destwy  the 
judicial  functions  committed  to  the  Board  by  that  Act. 

The  question  as  to  the  effect,  on  railway  freig-ht  rates  of  economic  conditions  in 
relation  to  depreciation  of  Canadian  money  in  excha-ng'e  for  that  of  the  United  States 
was  di.-cii6sed  by  this  Board  in  its  judgment  upon  the  application  re  prepayment  of 
freight.  Judgments,  etc.,  of  the  Board  (1920),  pp.  Ill  et  seq.  The  Chief  Commis- 
sioner in  liis  judgment  at  page  118  said: — 

"  It  is  the  railway  company's  business  to  transport  these  goods  to  destina- 
tion at  the  rates  mhicli  have  been  provided  hy  Jaw  for  the  service,  and  there- 
fore, if  from  the  exigencies  of  exchange  any  money  is  to  be  made  or  lost  ui>on 
the  transportation  of  these  goods,  so  long  as  the  shipper  is  not  ashed  to  pay  a 
greater  rate  than  that  provided  hy  law,  this  gain  or  loss  belongs  to  the  railway 
company  and  not  the  shipper." 

And  in  the  same  case,  at  page  119,  the  Assistant  Chief  Commi.-sioner  ss^ys: — 

"  The  fact  that  it  is  the  exchange  situation,  which  by  its  effect  on  interna- 
tional freight  movements  has  created,  and  complicated,  the  existing  state  of 
facts  is  merely  illustrative,  and  does  not  go  to  the  root  of  the  principle  involved. 
TJie  fact  that  the  present  state  of  facts  may  have  resulted  in  adventitious  gain, 
to  one  of  the  parties  to  the  contract  of  carnage  and  adventitious  loss  to  tlie 
other  neither  broadens  nor  modifies  the  principle.  The  discussion  of  the  relative 
equities  of  the  parties  to  the  contract  of  carriage  from  the  standpoint  of  partiei- 
liation  in  the  gain  on  particular  shipments,  arising  from  the  international 
exchange  situation  as  affecting  freight  rates  on  international  traffic,  while 
illustrative  of  the  effects  of  the  state  of  facts  concerned,  neither  modifies  nor 
broadens  the  principle.  The  princii)le  is  independent  of  the  particular  circum- 
stances." 

The  remarks  quoted  are,  I  think,  pertinent.  The  principle  (not  to  be  lost  sight  of) 
is  that  to  be  found  in  those  sections  of  the  Railway  Act  with  respect  to  tolls  and  rates 
(admitted  by  counsel,  as  to  these  rates),  which  this  Board  cannot  ignore  and  should 
fiot  depart  from,  "  the  adventitious  gain  to  one  of  the  parties  to  the  contract  of 
carriage  and  adventitious  loss  to  the  other  neither  broadens  nor  modifies  the 
principle."  The  adjustment  of  the  monetary  system  between  Canada  and  a  foreign 
country  is  not  one  of  the  powers  conferred  upon  tbe  Board.  To  try  to  interfere  with 
it  would  be  to  venture  upon  the  experiment  of  meddling  with  national  economics.  •  I 
suggest  that  the  Board  has  responsibilities  in  the  administration  of  the  Railway  Act, 
heavy  enough  to  engage  its  activities  without' venturing  beyond  the  Act  circumscribing 
its  powers  into  the  labyrinth  of  economic  conditions,  in  the  hopeless  effort  to  adjust 
them  equitably  in  the  interests  of  all  concerned. 

Grotesque  and  unjust  as  these  proposals  are  in  themselves,  they  also  involve 
discriminatory  features,  impossible  to  reconcile  with  the  provisions  of  the  Act  which 
prohibit  discriminatory  treatment  and  require  equality  in  rates.  The  Assistant  Chief 
Commissioner,  in  his  Judgment  says: — 

"  What  is  involved  in  the  applicati<ui  before  the  Board  is  an  attempt — 
necessarily  dealt  with  on  an  average  basis — to  ensure  that  the  Canadian  railway 
will  receive  the  amount  to  which  it  is  legally  entitled." 

The  amount  to  which  the  Canadian  railway  is  legally  entitled  is  the  amount  shown 
in  dollars  and  cents  in  Canadian  money  in  the  joint  or  through  tariffs  of  rates.  If  by 
reason  of  an  adverse  trade  condition,  the  Canadian  dollar  is  at  a  discount  in  the 
United  States,  so  that  when  the  Canadian  railway  sells  a  through  ticket  and  remits 
the  American  railway  the  tolls  collected  by  the  (Canadian  railway  for- that  portion  of 
the  through  ticket  which  pertains  to  the  Amerir-an  railway,  the  remittance  is  subject 
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to  the  prevailing"  rate  of  exchange  in  force  on  the  day  of  remittance,  there  is  involved, 
in  the  language  of  the  Ast?istant  Chief  Conimiissioner,  "  an  adventitious  less  "  to  the 
Canadian  railway,  not  on  the  toll  or  rate,  but  on  a  remittance  by  one  railway  to  the 
other,  just  as  there  would  accrue  to  the  Canadian  railway  an  adventitious  gain  by 
remittance  to  it  in  United  States  currency  for  the  Canadian  part  of  a  through  ticket 
sold  in  the  United  States.  But  the  rate,  as  a  rate,  is  not  affected  by  the  gain  or  loss 
involved.  By  economic  conditions,  aft"ecting  exchange  of  currency  between  Canada 
and  the  United  States,  foreign  to  railway  rates,  the  Canadian  railway  receives  on  its 
remittances  from  the  United  States  railwajys  for  Canadian  portion  of  tickets  there 
sold,  more  money  than  the  joint  rates  authorize  it  to  collect  for  the  travel  in  Canada. 
But  it  is  not  "  surcharged  "  upon  the  toll ;  the  traveller  does  not  pay  it.  It  is  no  part 
of  the  rate.  It  is  "  an  adventitious  gain  foreign  to  the  contract  of  carriage  and 
incident  only  to  the  remittance  from  one  railway  to  the  other.  The  principles 
governing  rates  are  the  subject  of  statute  and  cannot  without  express  authority  of 
law  be  .changed  to  meet  or  provide  for  any  gain  or  loss  in  monetary  exchange.  The 
Assistant  Chief  Commissioner  says: — 

"  TJie  adveme  rate  of  exchange  is  a  factor  of  cost,  which  is  not  provided 
for  in  the  rate." 

If  that  be  so,  is  there  any  authority  for  the  proposition  that  a  factor  of  cost,  not 
provided  for  in  the  rate,  can  be  provided  for  by  this  Board,  by  "surcharge"  or  otherwise 
than  by  an  increase  of  the  rate  under  the  Railway  Act?  If  it  he  a  "factor  of  cost'' 
it  belongs  to  the  rate,  and  should  be  included  in  the  rate,  definitely  and  exactly, 
according  to  the  cost  involved,  in  common  with  and  in  proportion  to  all  the  other 
factors  entering  into  and  making  up  the  rate.  If  it  be  a  "  factor  of  cost "  it  could, 
and  would,  be  capable  of  distribution  in  the  rate,  without  involving  discrimination  or 
inequality,  and  the  rate  containing  that  factor  would  be  built  upon  the  principles  of 
rate  making.  But  it  is  because  it  consists  of  adventitious,  and  fluctuating,  gain  or 
loss,  not  connected  with  the  cost  of  transportation,  but  as  an  incident  of  a  joint  rate 
agreement  between  railways  concerned,  and  so  variable  and  unaseertainable  as  to  be 
incapable  of  being  definitely  ascertained  as  a  "  factor  of  cost,"  that  it  is  impossible  to 
include  it  in  the  rate  without  violating  rate-making  principles  and,  therefore,  it  is 
adventitious  gain  or  loss"  incident  to  the  joint  rate  wholly  apart  from  the  principle 
involved.  It  is  a  domestic  affair — a  matter  of  account  adjustment  between  the  rail- 
ways upon  the  joint  rate  with  which  this  Board  has  no  right  to  interfere,  for  the 
same  reasons  that  tbe  Board  held,  in  the  case  cited,  that  it  had  no  power  to  interfere 
in  the  case  of  the  enforcement  by  the  Canadian  railways  of  their  regulation  refusing 
to  accept  prepayment  of  freight — a  measure  which  brought  to  the  Canadian  railways 
much  adventitious  gain  by  compelling  xJ^yment  of  all  shipments  from  Canada  to  the 
United  States  in  American  funds  for  the  whole  of  the  haul — Canadian  and  American. 
That  was  a  measure  adopted  by  the  railways  without  any  application  to  or  authority 
of  the  Board,  as  regards  through  int«riu\tional  freight  traffic  to  protect  themselves 
against  the  same  adventitious  loss  which  they  now  allege,  but  do  not  prove,  they 
suffer  in  the  adjustment  of  their  passenger  rates  with  American  railways  under  their 
joint  rate  agreement.  Yet,  when  api)lication  was  made  by  shippers  to  cancel  it,  the 
Board  held  it  had  no  jurisdiction  to  interfere.  Because  these  are  passenger  rates, 
making  it  impracticable  to  refuse  prepayment  of  the  tolls,  I  see  no  reason  why  an 
attempt  .-should  be  made  to  create  a  jurisdiction  with  respect  to  the  latter  when  it  is 
negatived  as  to  the  former.  Suijposing  that  when  the  remittance  was  made  by  the 
Canadian  railway  to  the  American  railway,  the  Canadian  dollar  was  at  a  premium, 
could  tlie  railways  be  called  upon,  by  virtue  of  any  power,  under  the  Railway  Act,  to 
reduce  their  fares? 

Another  feature  presented  is  that  the  "  surcharge "  is  to  be  levied  and  exacted 
upon  nil  international  thronsh  traffic,  moving  from  Canada  to  the  United  States, 
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irrespective  of  whether  the  travel  in  Canada  be  long  or  short.  This  is  what  is  termed 
an  "  average  basis."  I  put  an  exam])le  of  this  to  Mr.  Flintoft  at  the  hearing,  p.  2^65, 
instancing  a  characteristic  journey  from,  say,  Montreal,  over  the  "  Soo  Line"  to  a 
l>oint  10  miles  over  the  American  border  in  Michigan. 

Commissioner  Boyce  :  It  is  so  that  if  a  man  travels  10  miles  beyond  that 
border  (the  American  border)  he  would  be  surcharged  for  his  whole  600-mile 
trip  in  Canada,  at  25  per  cent  rate  of  foreign  exchange?"  ^ 

Mr.  Flintoft:  Yes,  sir.    That  is  the  way  the  tariff  will  read." 

This  would  work  out  as  follow.^ :  The  railway  would  be  authorized  to  exact  from 
the  traveller,  on  the  fare  for  the  whole  journey  of  610'  miles,  a  percentage  of  the  current 
rate  of  exchange,  while  only  10  miles  of  the  journey  would  be  in  American  territory 
and  the  Canadian  railway  would  pay  exchange  on  remittance  to  the  American  railway 
of  the  fare  for  only  that  10  miles,  retaining,  by  authority  of  the  Board,  as  "  adven- 
titious gain"  the  "surcharge"  collected  from  the  traveller  on  the  600  miles  of  Cana- 
dian travel.  On  the  return  journey,  over  the  same  route,  on  a  ticket  x^irchased  in  the 
United  States,  the  Aitierican  railway  would  collect  the  whole  fare  for  610  miles,  in 
American  money,  retain  the  fare  for  the  10  miles  of  American  travel,  and  remit  the 
Canadian  railway,  in  American  funds,  for  the  600-mile  journey  in  Canada,  thus 
making  an  "  adventitious  gain  "  to  the  Canadian  railway,  of  the  exchange  on  1,200 
miles  of  Canadian  travel,  and  paying  exchange  on  but  10  miles  of  American  travel. 

The  same  examples  can  be  extended,  in  the  same  way,  to  much  larger  journeys, 
e.g.,  Vancouver  to  any  point  in  Michigan — say  10  miles  from  Detroit.  Under  the 
proposed  "  surcharge  "  plan  the  Canadian  railway  would  be  authorized,  by  this  Board 
(if  it  could  sell  the  ticket  which  it  is  authorized  to  sell)  to  levy  on  an  unsuspecting 
and  innocent  traveller  a  surcharge  for  say  2,930  miles,  and  pay  exchange  on  only  10 
miles  of  American  travel.  And  the  same  proportionate  results  would  follow,  if  a 
ticket  were  purchased  in  the  reverse  direction.  The  Canadian  railway  would  thereby 
make  "  an  adventitious  gain "  in  exchange  on  5,840  miles  of  Canadian  travel.  This 
palpable  injustice  and  discrimination  it  is  sought  to  justify  because  in  another  case — 
where  the  distance  travelled  on  the  foreign  railway  w^as  greater,  the  Canadian  railway 
would  suffer  the  "  adventitious  loss,"  and  the  gain  in  the  one  case  migJit  (or  might 
net)  balance  the  loss  in  the  other.  It  wT)uld  involve  a  solemn  sanction  by  this  Board 
cl.'  the  practice  of  "robbing  Peter  to  pay  Paul."  But,  if  a  toll,  it  would  be  a  flagrant 
violation  cf  section  314  of  the  Act.  If  not  a  toll,  it  would  be  a  discriminatory  prac- 
tice, and  a  departure  from  the  tolls  prescribed  by  the  tariff,  expressly  forbidden  by  the 
Railway  Act,  and  declared  by  scx^'tion  430  to  be  a  penal  offence  against  that  Act. 

A  similar  result  follows  from  the  seg-regation  of  the  country  into  districts — 
localities  or  areas — for  the  purpose  of  the  imposition  of  the  "surcharge,"  of  varying 
percentage,  according  to  the  area,  or  zone  prescribed,  and  shown  on  the  plan  filed  at 
the  hearing,  also  involving  instances  of  violations  of  the  discriminatory  sections  of 
the  Act. 

The  provision  that  the  purchaser  shall  have  preserved  to  him  the  privilege  of 
paying  the  local  rates  to  border  points  is  of  no  imixjrtance.  He  has,  and  always  has 
had,  that  option.  The  mischief  I  apprehend,  is  that  a  measure  contrary  to  law  is  to  be 
sanctioned,  which  purports  to  authorize  the  Canadian  railways  to  "  load "  or 
"surcharge"  tolls,  for  a  T)urpose  which  is  beyond  the  powers  of. the  Board  to  deal 
with. 

1^0  evidence  was  submitted  by  the  railways  to  support  the  proposal,  beyond 
statements  of  traffic,  from  which  it  was  argued  that  there  appeared  to  be  a  loss  on 
exchange.  If  the  proposals  were  such  as  the  Board  ought  to  consider  at  all,  they  could 
only  be  supported  by  financial  statements,  which  the  railways  I  should  think  could 
easily  have  submitted  (because  the  present  exchange  conditions  have  existed  for  a 
year  or  more),  in  support  of  their  contentions  as  to  the  loss  on  exchange,  showing  the 
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actual  state  of  their  accounts  with  American  railways  on  the  exchange  situation,  and 
showing  clearly  the  adverse  balance,  if  there  was  one,  in  respect  of  which  they  claimed 
relief.  In  the  total  absence  of  any  such  direct  evidence,  which  it  was  only  reasionable 
should  be  furnished,  the  whole  proposal  seems  chimerical,  based  on  estimates  and 
illusions,  and  involves  the  graver  feature  that  it  lacks  the  authority  of  law. 

In  my  opinion,  any  remedy  there  may  be  against  the  effect  of  the  ecoiijomic  condi- 
tions involved  in  the  international  exchange  situation,  common  as  they  are  to  rail- 
ways and  every  branch  of  international  commerce,  is  for"^  the  railways  to  work  out. 
They  have  it  in  their  power,  if  there  is  (as  to  which  we  have  no  clear  evidence)  a 
heavier  burden  created  than  they  feel  they  should  bear,  to  adjust  the  burden  without 
saddling  it  upon  a  long  suffering  and  already  overburdened  ])ublic,  which  has  had 
scant  opportunity  of  opposing  it.  They  can  relieve  themselves  from  any  loss  by 
compelling  the  traveller  from  Canada  to  pay  his  fare  to  the  boundary.  He  now,  and 
has  always  had,  that  option.  That  would  involve  the  abandonment  of  the  joint  rates. 
If  the  retention  of  these  rates  is  more  profitable  to  the  railways  than  the  possible 
"adventitious  loss  "  involved  by  them,  they  will  retain  them.  It  evidently  is  or  they 
would  not  have  retained  them  during  the  long  time  these  apparently  unfavourable 
economic  conditions  have  existed. 

I  observe  that  as  the  contemplated  schcime  is,  as  the  Assistant  Chief  Commis- 
sioner says,  necessarily  worked  cut  on  a  basis  of  averages,  and  that  the  Chief  Commis- 
sioner, in  his  Judgment  points  out  that  an  average  of  34  per  cent  of  the  rate  of 
exchange  (or  a  4  per  cent  surcharge  ")  w^ould  exactly  reimburse  the  Canadian  rail- 
ways for  the  losses  he  estimates,  tlie  average  percentage  to  be  exacted  if  there  be  an 
equality,  or  near  it,  of  travel,  from  points  carrying  the  7,5  per  cent,  50  per  cent  and 
25  per  cent  "  surcharge  "  (I  disregard  the  100  per  cent,  as  it  is  said,  though  there  is 
no  evidence  cf  it,  that  the  travel  to  which  it  applies  would  be  a  negative  factor)  would 
be  50  per  cent  of  the  rate  of  exchange — another,  .perhaps  unimportant  and  indefinite, 
feature  of  the  unsoundness  and  unfairness  of  this  chimerical  proposal. 

I  would  find,  upon  what  is  submitted,  that  there  is  not  sufficient  evidence  in 
support  of  the  application.  I  am  of  opinion  that  there  is  in  law  no  authority  or 
jurisdiction  in  the  Board  to  entertain  it,  and  it  should  be  dismissed. 

(Sgd.)    A.  C.  B. 

Ottawa,  March  9,  1921. 


GENERAL  ORDER  No.  3;51' 

In  the  maiter  of  exchange  on  ixissenger  charges  pajjahle  in  respect  of  international 
trafjic  heliveen  Canada  and  the  United  States,  and  the  application  of  the 
Railway  Association  of  Canada,  hereinafter  called  the  "applicants,"  for  the 
granting  of  surcharges  on  international  passenger  traffic. 

File  No.  29890.5. 

Saturday,  the  5t.h  day  of  IMarch,  A.D.  1921. 

Hon.  V.  B.  CARVHr.L,  K.C.,  Chief  Commissioner. 

S.  J.  .McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Coinmissioner. 

V]>c)\\  Ijearing  the  ajj^lication  at  the  sittings  of  the  Board  held  in  Ottawa,  March 
2,  V.i-1\,  in  the  presence  of  counsel  for  the  applicants,  the  Toronto,  Hamilton  and 
Buffalo  Railway  Company,  and  the  Montreal  and  Toronto  Boards  of  Trade,  the  argu- 
ments addressed  to  the  Board,  the  data  furnished  and  what  was  alleged,  and  after 
conferences  with  representatives  of  the  applicants  and  reading  the  memoranda  filed 
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oil  belialf  of  tho  applicants,  settiiifi-  out  in  detail  tlio  surchar^'os  it  is  proposed  to  apply 
at  different  points  and  the  i)rinciples  npon  which  such  surcharji'es  were  based, — 

The  Board  orders  as  follows: — 

1.  A  surcharge  based  on  the  full  rate  of  exchange  arrived  at  in  accordance  with 
the  provisions  of  this  order  may  be  added  to  the  total  through  fares  and  charges  as 
set  out  in  section  6  hereof,  and  collected  in  Canada  on  all  passenger  and  baggage  car 
traffic  to  United  States  destinations  from  the  following  points  in  Canada  via  the  routes 
set  out  in  this  section  (subject  to  exemptions  provided  for  in  section  5  hereof)  : — 

From  Via 

Rook  Island.  P.Q..  Stanstead,  P.Q.,  Beebe  Jrt.,  Newport,  Vt. 
P.Q. 

St.  Armand,  P.Q   Highgate  Springs,  Vt. 

Lacolle,  P.Q.,  Lacolle  Jet.,  P.Q   Rouses  Point,  N.Y. 

St.  Agnes,  P.Q   Port  Covington,  N.Y. 

Athelstan,  P.Q   Constable,  N.Y. 

Cornwall,  Ont   Nyando,  N.Y. 

PrevScott.  Ont   Ogdensburg,  N.Y. 

Niagara  Falls,  Ont.,  Niagara-on-the-Lake,  Ont.,  Suspension   Bridge,   N.Y.,  Buffalo,  N.Y. 
Victoria  Park,  Ont.,  Falls  View,  Ont. 

Bridgeburg,  Ont   Buffalo,  N.Y. 

Windsor,  Ont.,  Walkerville,  Ont   Detroit,  Mich. 

Sarnia,  Ont   Port  Huron.  Mich. 

Sault  Ste.  Marie,  Ont   Sault  Ste.  Marie,  Mich. 

Fort  Frances,  Ont.,  Rainy  River,  Ont   Ranier,  Minn. 

Emerson,  Man   Pembina,    N.D..    St.    Vincent,   Minn.,  Noyes, 

Minn. 

Gretna,  Man.,  West  Gretna,  Man   Neche,  N.D. 

North  Portal,  Sask   Portal,  N.D. 

Coutts.  Alta   Sweet  Grass,  Mont. 

Kingsgate,  B.C   Eastport,  Idaho. 

White  Rock.  B.C   Blaine,  Wash. 

2.  A  surcharge  based  on  75  per  cent  of  the  rate  of  exchange  so  arrived  at  may  be 
applied  in  the  case  of  all  such  traffic  to  United  States  destinations  from  the  following 
points  in  Canada  via  the  routes  set  out  in  this  section  (subject  to  the  exemptions 
provided  for  in  section  5  hereof)  : — 

From  Via 

(a)  Montreal,   Que.,   St.   Hyacinthe,  Que.,  and     Rouses   Point,    N.Y.,    Fort   Covington.  N.Y., 

intermediate  points.  Malone,  N.Y.,  Highgate  Springs,  Vt.,  New- 

port, Vt.,  Island  Pond,  Vt, 

(b)  Sherbrooke,   Que.,   Lennoxville,    Que.,    and     Newport,  Vt. 

intermediate  points. 

(c?)  Valleyfield,    Que.,    Huntingdon,    Que.,    a^nd     Fort  Covington,  N.Y..  Highgate  Springs,  Vt., 
intermediate  points.  Rouses  Point,  N.Y. 

(d)  Russell,  Ont.,  and  intermediate  poinits.    .  .      Nyando,  NY. 

(e)  Kemptville,    Ont.,    Morrisburg,    Ont.,    and     Ogdensburg,  N.Y. 

intermediate  points, 

(/)  Hamilton,   Ont..   Caledonia,   Ont.,   Hagers-     Suspension  Bridge,  N.Y.,  Buffalo,  N.Y. 
ville,  Ont.,  Jarvis,  Ont.,  and  intermediate 
points. 


576 


From 

(//)  Smiths  Palls.  Ont.,  Perth,  Oivt.,  Wostporr, 
Oni..  and  intermediate  points. 

(h)  Chatham,  Ont.,  Fargo,  Ont.,  Blenheim,  Ont.. 
Aniherstburg-,  Ont.,  Leamington,  Ont.,  an  l 
intermediate  poioits. 

(1)  Petrolia,  Ont.,  Strathroy,  Ont.,  Forest,  Ont., 
Ailsa  Craig-,  Ont.,  and  intermediate 
points. 

(j)  Morris,  Man.,  and  intermediate  points.    .  . 

(k)  Estevan,  Sask.,  and  intermediate  points.. 

(?)  Vancouver,  B.C.,  New  Westminster,  B.C. 
Victoria,  B.C..  and  iintermediate  points. 


Via 

Morristown,  N.Y. 


Detroit,  Mich. 


Port  Huron,  Mich. 


Pembina,  N.D.,   St.  Vincent,  Minn. 
Portal,  N.D. 

Everett,  "Wiash.,  or  iSeattle  Wash.,  to  points 
west  of  the  direct  line  of  M.  St.  P.  &  SiSM., 
via  Minor,  N.D.,  also  to  points  west  of 
Minneapolis,  Minn.,  St.  Paul,  Minn.,  Sioux 
City,  Iowa,  Omaha,  Neh.,  Atchison,  Kan., 
Kansas  City,  Mo.,  St.  Louis,  Mo.,  Cairo, 
TIL,  Memphis,  Tenn.,  Vicksburg,  Miss.,  New 
Orleans,  La.,  and  via  California  to  all 
points. 


3.  A  surcharge  Ibased  on  50  per  cent  of  the  rate  of  exchange  so  arrived  at  may  be 
applied  in  the  case  of  all  such  traffic  to  United  States  destinations  from  the  following 
points  in  Canada  via  the  routes  set  out  in  this  section  (subject  to  the  exemptions 
provided  for  in  section  5  hereof)  : — 


From 

St.  John,   N.B.,  Fredericton,  N.B. 
N.B.,  and)  intermediate  points. 


Via 


Woodstock,     Vanceboro,  Me. 


Thetford  Mines,  Que.,  St.  Ephrem,  Que.,  and 
intermediate  stations  to  but  not  including 
Sherbrooke  and'  Megantic. 


Newport,  Vt.,  Beecher  Palls,  Vt.,  Island  Pond, 
Vt.,  or  Lowelltown,  Me. 


Victoriaville,  Que. 
Que.,  inclusive. 


and   stations   to    Danville,    Island  Pond,  Vt.,  or  Newport,  Vt. 


(Jttawa,  Ont.,  and  intermediate  stations  to  but 
not  including-  Rus.sell,  Ont.,  Kemptville,  One., 
Smiths  Falls,  Ont.,  Valleyfield,  Que.,  and 
Montreal,  Que. 

Toronto,  Ont.,  Georgetown,  Ont.,  Guelph,  On*^^., 
Gait,  Ont.,  Paris,  Ont.,  Tillsonburg,  Ont.,  and 
intermediate  stations  to  but  not  including 
Hamilton,  Ont.,  Caledonia,  Ont.,  Hagersville, 
and  Jarvis,  Ont. 


Nyando,  N.Y.,  Ogdensburg,  N.Y.,  Morristown, 
N.Y.,  Rouses  Point,,  N.Y.,  Hi&hgate  Springs, 
Vt.,  Newport,  Vt.,  and  Island  Pond,  Vt. 


Susii)ension  Bridge,  N.Y.,  Buffalo,  N.Y. 


London,  Ont.,  St.  Thomas,  Ont.,  Stratford,  Ont., 
Courtwright,  Ont.,  and  intermediate  stations 
to  but  not  including  Strathroy,  Ont.,  Ailsa 
Craig,  Ont.,  Fargo,  Ont.,  or  Blenheim,  Ont. 


Detroit,  Mich.,  Port  Huron.  Mich. 


Winnipf-g,  Man.,  and  intermediate  stations. 


Neche,  N.D.,  Pembina,  N.D.,  iSt.  Vincen^^, 
Minn.,  Noyes,  Minn.,  to  points  west  of 
Sault  Ste.  Marie,  Mich.,  Port  Hoxron,  Mich., 
Detroit,  Mich.,  Toledo,  Ohio,  and  polnt^s 
south  thereof,  also  to  points  east  of  .States 
of  ildaho,  and  California. 


Weyburn,   Sa.sk..   and   intermediate  stations  to 
but  not  including  Estevan,  Sask. 


Portal,  N.D. 


4.  A  Hurdiargc  hascd  (>t\  2;"*  per  cent  f)f  l)i(t  rate  of  e.xchange  ho  arrived  at  may  be 
.".pnlied  in  the  case  of  all  such  {ndhc  l<>  United  States  destinations  from  all  other 
|M/irit-;  ill  (':niM<l;i  CmilKjcct,  1o  tli(^  ('.x('rii[)l ions  provided  for  in  section  5  hereof):  — 
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r».  No  exchnnp^  surclinr^^-o  will  Itc  collected  on  <\\r\i  traflic  from  iH^'nitR  in  Canada 
lo  tlic  following-  United  States  dt^stinntioiis  via  the  iMMites  set  out  in  tliis  section: — 

To  yio-  From 

Vanceboro,   Me.,   Houlton,   Me..    C.P.Ry   New  Brunswick,  Nova  Scotia, 

Presque  Isle,  Me.,  Fort  Fair-  Prince   Edward  Island, 

field.  Me,  Caribou,  Me.,  and 
intermediate  stations  in 
Maine. 

Lowelltown,  Me   C.P.Ry   From  and  through  Megantic, 

Que. 

Norton    Mills,    Vt.,    Lake,    Vt.,    G.T.Ry   All  points. 

Summit,  Vt.,  Island  Pond,  Vt. 

Beecher  Falls,  Vt   Me.  Cent.  R.R   All  points. 

North    Troy,    Vt.,    Centre,    Vt.,     C.P.Ry   All  points. 

Newport,  Vt. 

Derby  Line,  Vt.,  Newport,  Vt...     B.  &  M.  R.R   All  points. 

HigOigate   Springs,   Vt   C.V.    Ry   All  points. 

Rouses  Point,  N.Y   All  routes   All  points. 

Constable,  N.Y.  .   N.Y.C.  R.R   All  points. 

Ftort  Coving-ton,  N.Y   G.T.Ry   All  points. 

Nyando,  N.Y   N.Y.C.  R.R   All  points. 

Ogdensburg,    N.Y   All  routes  via  Prescott,  Ont.  All  points. 

Niagara  Falls,  N.Y.,  Suspension    All  routes  ,,  All  points. 

Bridge,     N.Y.,  Tonawanda, 
N.Y. 

Buffalo,  N.Y.,  Black  Rock,  N.Y.    All  routes   All  points. 

Detroit,  Mich   All  routes  via  Windsor,  Ont.,  All  points. 

or  Sarnia,  Ont. 

Port  Huron,   Mich   G.T.R.  via  Sarnia,  Ont   All  points. 

Sault  Ste.  Marie,  Mich   All    routes    via     SauHt    Ste.  All  points. 

Marie  Ont. 

Stations  on  C.N.Rys.  in  Minne-    C.N.R.  via  Rainy  River,  Ont.,  All  points, 

sota.  or  Middleboro,  Man  

Ranier,  Minn   C.N.Rys.    via    Fort    Frances,  All  points. 

Ont. 

Noyes,     Minn.,      St.      Vincent,    All  routes,  via  Emerson,  Man.  All  points. 
Minn.,   Pembina,  N.D. 

Neche,  N.D   CP.    Ry.,   Via   Gretna,   Man.,  All  points. 

'         and     G.N.Ry.,     via  West 
Gretna,  Man. 

Walhalla,  N.D.,  St.  John's,  N.D.    G.N.  Ry   Manitoba  points. 

Portal,  N.D   C.P.   Hy.    via    North    Portal,  All  points. 

Sask. 

Sweet  Grass,  Mon   C.P.Ry.  via  Coutts,  AUa .  .    .  .  Alberta  points. 

Gateway,  Mon   G.N.  Ry.  via  Baynes,  B.C..  British  Columbia  points. 

Eastport,  Idaho   C.P.Ry.  via  Kingsgate,  B.C  .  .  All  points. 

Northport.      Wash.,       Laurier,    G.N.Ry   British  Columbia  points  north 

Wash.,       Danville,       Wash.,  of  stations  named. 

Perry,        Wash.,  Molson, 
Wash.,  Oroville,  Wash. 

Blaine,      Wash.,      to      Seattle,    G.N.Ry.  via  White  Rock,  B.C.  Vancouver,   B.C.,    and  Cana- 

Wash.,    included   dian    staitlons  intermediate 

between  Vancouver,  B.C, 
and  Seattle,  Wash. 

Seattle.  Wasli   CP.,   B.C.    Coast   Stpam.ships  Vancouver,  B.C,  and  Victoria, 

and    G.T.P.  Coa.st    Steam-  B.C. 
ships. 

Alaska   Poinl."^   CP.,  B.C  C^ast  Steam.<?lliips.  .  All  points. 
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0.  The  surcliarg-e  liereiii  provided  for  will  be  calculated  at  the  rate  governing  at 
the  date  of  issue  of  ticket,  check,  or  receipt  upon  the  amount  of  the  through  fare  or 
charge  from  starting  point  to  destination,  for — 

{a)  Passage  tickets. 
(h)  Sleeping  car  tickets. 

(c)  Parlour  car  tickets. 

(d)  Excess  or  other  revenue  baggage  car  traffic  and  special  baggage  cars. 

(e)  Collections  for  transfer  or  special  delivery  of  baggage  in  United  States 
cities. 

T.  In  arriving  at  the  surcharge,  the  rate  of  exchange  quoted  for  'Mew  York  funds 
by  the  Bank  of  Montreal  in  iMontreal  at  noon  on  the  last  day  of  each  month  will 
govern  from  the  1st  to  the  14th  (inclusive)  of  the  following  month;  similarly  such 
quotation  at  noon  on  the  14th  will  govern  from  the  15th  to  the  last  day  (inclusive) 
of  such  month;  should  the  governing  date  fall  on  a  Sunday  or  Canadian  or  United 
States  legal  holiday  the  noon  quotation  of  the  preceding  day  will  govern.  In  deter- 
mining the  rate  of  exchange  and  surcharge  to  Ibe  applied,  fractions  less  than  one-half 
will  be  disregarded,  and  fractions  of  one-half  or  over  will  be  counted  as  one  per  cent. 

8.  Telegraphic  advice  will  be  sent  to  railway  agents  in  Canada  on  the  last  day  of 
each  month  specifying  the  rate  of  exchange  on  which  surcharge  will  be  based  from 
the  1st  to  the  14th  (inclusive)  of  the  following  month;  and  on  the  14th  day  of  each 
month  specifying  the  rate  effective  from  the  15th  to  thq  last  day  (inclusive)  of  such 
month.  Agents  must  file  such  telegraphic  advice  with  the  tariff  governing  such 
surcharge. 

9.  Each  railway  company  shall  file  with  the  Board,  effective  March  15  instant,  a 
special  tariff  setting  forth  the  charges  to  be  made  in  accordance  with  the  provisions 
of  this  order  and  corresponding  to  the  varying  rates  of  exchange,  and  in  such  tariffs 
they  w^ill  be  permitted  to  arrange  the  amounts  on  Avhich  the  surcharges  are  to  be 
assessed  in  groups  of  not  exceeding  50'  cents,  provided  that  the  amount  to  be  collected 
on  account  of  exchange  does  not  exceed  the  authorized  rate  on  the  average  of  each 
group. 

And  the  Board  further  orders:  That  the  telegraphic  advice  as  provided  in  section  8 
of  this  order  be  posted  in  a  conspicuous  place  in  ,each  passenger  station  in  Canada 
of  the  railway  companies  over  which  the  Board  has  jurisdiction;  that  the  companies 
instruct  their  agents  to  inform  the  public  when  purchasing  tickets  to  the  United 
States  that  they  have  the  right  to  purchase  a  ticket  to  the  border  in  Canadian  funds, 
if  they  so  desire;  and  that  a  poster  to  this  effect  in  large  letters  be  posted  in  a  con- 
spicuous place  in  each  passenger  station  as  aforesaid. 

And  the  Board  further  orders:  That  the  said  railway  companies  furnish  the 
Board  with  monthly  statements  showing  the  total  receipts  for  international  passenger 
traffic  from  each  zone,  with  the  surcharge  received  thereon,  the  portion  accruing  to  the 
Canadian  lines,  and  that  accruing  to  the  American  lines,  as  well  as  the  receipts  from 
American  roads  for  traffic  from  the  United  States  to  Canada,  divided  in  the  same 
manper. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDEK  No.  30580 

In  the  matter  of  the  order  of  the  Board  No.  29809,  dated  June  29,  1920,  authorizing 
the  Canadian  Northern  Railway  Company,  hereinafter  called  the  "applicant 
company,"  to  construct,  maintain,  and  operate  a  spur  line  of  railway,  or  spur, 
for  the  Newcastle  Junior  Mining  Company,  lAmited,  in  the  southeast  quarter 
of  section  10,  and  the  northeast  quarter  of  section  S,  township  29,  range  20, 
west  Jfth  meridian,  at  Drumheller,  Alherta: 

And  171  the  matter  of  the  application  ^of  the  applicant  company  for  a  ruling  of  the 
Board,  under  sections  16Jf  and  197  of  the  Railway  Act,  1919,  as  to  the  amount 
of  compensation  to  he  paid  to  the  Hy  Grade  Coal  Company,  Limited,  lessees  of 
the  mining  rights  under  the  area  occupied  hy  the  said  spur  line  of  railway,  on 
account  of  its  construction  and  operation. 

File  No.  19579 

Friday,  the  21st  day  of  January,  A.D.  1921. 

S.  J.  McLeax,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  submissions  filed, — 
The  Board  orders: 

That  the  applicant  company  be,  and  it  is  hereby,  required  to  pay  to  the  Hy  Grade 
Coal  Company,  Limited,  compensation  on  account  of  the  construction  of  the  said 
spur  line  of  railway  for  the  Newcastle  Junior  Mining  Company,  Limited,  at  Drum- 
heller, in  the  province  of  Alberta,  as  follows,  namely : — 

(1)  For  the  area  actually  required  for  the  construction  of  the  said  spur, 
being  a  strip  of  land  66  feet  wide,  extending  from  the  applicant 
company's  right  of  way  in  a  southerly  direction  for  a  distance  of 
approximately  1,190  feet  to  the  line  between  section  10  and  section  3, 
township  29,  range  20,  west  4th  meridian,  comprising  1-53  acres..  .$1,530  00 

(2)  For  extra  timbering  of  two  entries  under  the  spur   1,075  35 

(3)  For  extra  engineering  required  to  keep  rooms  from  running  under 

the  spur   150  00 

(4)  For  chocking  of  entries  with  rock  wh6n  coal  has  been  removed  from 

the  area  west  of  the  spur  and  mining  operations  completed   1,140  00 


Total   $3,895  35 

being  the  sum  of  three  thousand  eight  hundred  and  ninety-five  dollars  and  thirty-five 
cente  ($3,895.35)  in  all. 

S.  J.  McLEAN, 
Assistant  C/iief  Commissioner. 
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ORDER  NO.  30694 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company, 
as  lessee  exercising  the  franchises  of  the  Montreal  and  Ottawa  Raihvay} 
Company,  hereinafter  called  the  "  applicant  company/'  under  section 
188  of  the  Bailwcuy'^Act,  1919,  for  approval  of  proposed  station  location  at 
Ahtonrale,  Quebec,  mileage  10.55  Montreal  and  Ottawa  Subdivision,  as  shown 
on  the  plan  dated.  July  15,  1920,  on  file  with  the  Board  under  file  No.  30560: 

Wednesday,  the  23rd  Day  of  February,  A.D.,  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

J.  G.  Rutherford^  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  tlie  Chief  Operating  Officer  "of  the  Board, 
and  reading  the  submissions  filed, — — 

The  Board  Orders:  That  the  location  of  the  applicant  company's  proposed  station 
at  Alstonvale,  in  the  province  of  Quebec,  mileage  10,55  Montreal  and  Ottawa 
Subdivision,  as  shown  on  the  said  plan  on  file  with  the  Board  under  file  ISTo.  30560, 
be,  and  it  is  hereby  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  30697 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter  called 
the  "applicants,"  under  section  188  of  the  Railway  A,ct,  1919,  for  approval  of 
the  location  of  the  proposed  standard  freight  and  passenger  shelter  at  Rose  Lynn, 
in  the  southeast  quarter  of  section  SO,  township  28,  range  12,  west  Jfth  meridian, 
in  the  province  of  Alberta,  as  shown  on  the  plan  dated  Winnipeg ,  December  28, 
1920,  on  file  with  the  Board  under  file  No.  30817. 

Sati  rday,  the  20tli  day  of  February,  1021i. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commv^sioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

.T.  G.  Rutherford,  CM.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, 
\uu\  the  consent  of  the  municipal  district  of  Flowerdale,  No.  244,  filed,^ — 

The  Board  orders:  That  the  location  of  the  applicants'  proposed  standard  freight 
;ni(l  passenger  shelter  at  Rose  Lynn,  in  the  southeast  quarter  of  section  30,  township 
2S,  range  12,  west  of  the  4th  meridian,  in  the  province  of  Alberta,  as  shown  on  the 
said  plan  on  file  with  the  Board  under  file  No.  30S1Y,  be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


^1)t  poarb  of 

Eaitoap  Commtoioners;  for  Canaba 


INDEX  TO  VOL.  No.  XI 

OP 

JUDGMENTS,  ORDERS,  REGULATIONS  AND  RULINGS 
OF  THE  BOARD  OF  RAILWAY  COMMISSIONERS 

FOR  CANADA 

FROM  APRIL  1,  1921,  TO  MARGH*^5!h^22  ^ 


Abandonment  of  Red  Mountain  R'y  Line  "V-O^C^K^   417 
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Adelard,  Ont. — Removal  of  C.P.R.  station  agent   254 

Agents   (Caretaker),  at  non-agency  stations   403,  413 

Agreement  between  London  Railway  Contmission  and  M.C.R.R.  Co.,  dated  December 

23.  1915 — Sanctioning  of   240 

Agreement,  September,  1917 — Construction  of  storm  sewer — Town  of  Fort  Frances  v. 

Minn.  &  Ont.   Power  Co.,  International  Bridge  &  Terminal   Co.,  et  al   301,  331 
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Agent   250,  487 
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Ardill,  Sask..  and  vicinity  v.  C.N.R.  Co. — Station  and  agent   402 

iissociated  Boards  of  Trade,  Vancouver  Island — Arbitrary  Charges  on  Lumber,  C.L., 

from  Vancouver  Island  points   423 

Atlantic  Sugar  Refineries,  Ltd.,  v.  C.P.R.  Co. — Cancellation  of  rates  on  sugar  from 

St.  John,  N.B.,  to  L6vis,  Montreal,  and  Quebec,  Que   253 

Automatic  Signal  Bell,  11th  Avenue,  Nutana,  Saskatoon,  Sask. — C.N.R'y.s. — Removal..  349 
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Baggage,  Mail,  and  Express  cars — Handholds  over  doorwaj's   243 

Balmoral  and  Stonewall,  Man. — Siding  and  loading  platform  between   213 

Bank  Street  Yard  Office,  Ottawa — Stopping  of  G.T.R.  trains   412 

Barrows  Junction,  Man. — Approval  of  location  of  freight  and  passenger  shelter..    ..  372 

Barwick.  Ont. — Loading  platform,  C.N.R'ys   282 

Beaconsfield,  Que. — Protection  of  highway  crossing  east  of  station  platform                  273,  274 
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Becquets,  Que. — Removal  of  Q.,  M.  &  S.  R'y.  Go's  agent   69 
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Bell  Tel.  Go's,  increased  tolls                                                                        35,  73,  75,  440,451,  454 
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Bell  Telephone  Co. — Rates  for  joint  use  of  poles  233,234,  235 

Bell  Telephone  Co. — Tariffs  of  rates  filed  showing  increases  for  exchange  services..  463 
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Hawkes   285 
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Boilers  of  Liocomotives — Explosion   242 

B.  &  M.  R.R.  Co. — Approval  of  By-law  authorizing  certain  officials  to  issue  rules,  etc., 
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railway  in  the  city  of  Brantford,  Ont   334 
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of  By-law  No.  12   307 
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et  al   305,  332 

Bridgeburg,  Ont. — Proposed  alterations  to  station — G.T.R   308 

Bridgeburg,  Ont.   (Town  of)   v.  G.T.R.  and  International  Bridge  Cos. — Reduction  in 
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Brighton,  Ont. — C.N.  R'ys.  closing  station   271 

B.C.  Dept.  of  Public  Works  v.  G.T.P.R.  Co. — Level  crossing,  Cow  Bay,  Prince  Rupert, 

B.C  •   251,  263 

B.C.  Electric  R'y.  Co.  and  Hunting  Merritt  Lumber  Co.,  Ltd. — Rates  from  Marpole, 

B.C.,  to  Milwaukee  on  the  C,  M.  &  S.  P.  R'y   393 

B.C.  Lumber  &  Shingle  Manufacturers,  Ltd.,  et  al. — Arbitraries  over  Coast  rates  on 

lumber  from  Vancouver  Island   423 
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Brodie's,  Ltd.,  et  al — Reduction  in  rates  on  granite  paving  blocks   .  62 
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Granite  Island  Quarries,  Ltd.,  et  al,  v.  C.N.R.  Co.  et  al — Publication  of  Joint  Terminal 
Rates  to  Canadian  points  from  points  on  V.  &  L.I.  R'y.  Branch  of  the  B.C.  Elec- 
tric R'y.  Co   393 

«ranite  Paving  Blocks,  Hebert  and  Staynerville  to  Montreal — Reduction  in  Rates.  .  62 
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Grasselli  Chemical  Co. — Freight  overcharge  on  shipment  of  ore,  Hamilton,  Ont.,  to 

Grasselli.  N.J   97 

Great  Northern  R'y.  Co. — Annual  Pass  for  Dr.  W.  Little,  Brandon,  Man.,  to  Church's 

Ferry,  N.D   133 

G.N.R.  Co.,  Sup.  No.  1  to  .S.F.T.  C.R.C.,  Nb.  1630    188 

Guelph,  Ont. — G.T.R.  siding — New  Freight  Terminal   485 


H 

Hamilton,   Ont.    (City  of),  v.  T.  H.  &   B.   R'y.   Co. — Construction   of  Robinson  St. 

across  Co's.  industrial  spur   180 

Hamilton,  Ont. — G.T.R.  Bridge  over  "  Y."  Burlington  Heights   274,  275 

Hamilton,  Ont. — Rates  charged  by  American  R'y.  &  Express  Co.  on  fruits  and  vege- 
tables from  points  on  T.,  H.,  &  B.  R'y   241 

Hamilton,  Ont.,  to  Grasselli,  N.J. — Freight  overcharges  on  shipment  of  ore   97 

Hamilton,  Ont.,  v.  CP.  and  G.T.R.  Cos. — Bridge  at  Burlington  Heights,  Ont   211 

Handholds  over  doorways  inside  Baggage.  Mail,  and  Express  Cars   243 

Hanna-Medicine  Hat  Branch,  C.N.  R'ys.,  mlge.  0  to  58.8,  Shernesa  Sub-div.,  Man. — 

Opening  for  traffic   189 

Harbour  Commissioners,  Que. — Export  rates  on  grain   185 

Harris.  A.  W.,  v.  Que.  Central  R'y. — Allotment  of  cars  to  industries  when  these  have 

privately  owned  equipment   375 

Hawkes  (N.W.) — ^Schedules  naming  Regulations  governing  unrouted  shipments..  ..  148 
Hawkes   (N.W.) — Suspension  of  effective  date  of  schedules  re  diversion  and  recon- 

signment  rules,  regulations,  and  charges   65 

Hawkes,  (N.W.)  v.  R'y.  Cos. — Publication  of  revised  rates  on  cotton  grain  bags,  binder 

twine  and  binder  cord                                                                                              .,  285 

Hay,  Corn,  and  Feed — Tariffs  reducing  rates  when  shipped  to  Department  of  Agricul- 
ture. Que.,  for  feeding  purposes   355 

Hay  Lake,  Alta.,  v.  C.N.  R'ys. — Appointment  of  station  agent   76 

Hebert  and  Staynerville  to  Montreal,  Que. — Reduction  in  rates  on  granite  paving  blocks  62 

Hedley,  B.C. — Removal  of  V.,  V.,  &  E.R.  &  ,N.  Co's.  agent   61 

Hepburn,  Sask.,  and  District  residents  v.  C.N.  R'ys. — Station  and  Agent,  Hepburn.  .  248 
Highway  crossing  east  of  station  platform,  Beaconsfieid,  Que. — Protection — CP.  and 

G.T.R   273,  274 

Highway  crossing,  Letellier,  Man. — C.'N.  R'ys   155,  164 

H'way  crossing,  Lot  33,  Con.  1,  Ottawa  Front,  and  Con.  "A,"'  Ottawa  Front,  Twp. 

Nepean — CP.R   169 

Highways  crossed  by  R'ys.  in  Manitoba,  Saskatchewan,  Alberta,  and  British  Columbia.  464 
Hill   (Frank),  Cattle  Co.,  et  al,  v.  CP.R.   Co. — Excess  charges  on  Livestock  ship- 
ments moving  to  Chicago  and  other  U.-S.  points   385 

Himelford  and  CN.  R'ys. — ^Sealing  of  Box  Cars  containing  sand   175 

Hosmer,  B.C. — Removal  of  CP.R.  station  agent   66 

Howard  Twp. — Protection,  Victoria  St.  crossing,  Thamesville,   Ont. — G.T.R. — Cost  of 

maintenance — Wig-wag  system  for  gate  system   179 

Hull  Electric  Standard  Local  Pass.  Tariff  C.R.C.  No.  P-16 — Approval   60 

Hunting  Merritt  Lumber  Co.,  Ltd.,  v.  ,B.C  Electric  R'y.  Co. — Rates  from  Marpole  to 

local  Milwaukee  points  on  C,  M.,  &  St.  P.  R'y   393 

Hy-Grade  Coal  Co. — Compensation  for  Spur   53,  79 

I 

Ice  Cream — Express  Rates  National  Dairy  Council  of  Canada   125,  136 

Increased  rates,  change  in  service  charges,  etc. — Complaints  Town  of  Dundas,  Ont.,  et  al, 

re  Bell  Telephone  Co   83 

Increased  Tolls,  Bell  Telephone  Company   35 

Increase  in  exchange  rentals  and  charges  for  service,  B.C.  Telephone  Co   216,  223 

Increase  in  rates  for  out  of  line  haul  on  western  grain  milled  in  eastern  Canada — 

Suspension  of  tariffs  or  supplements   462 

Increase  in  stop-off  charge  on  grain  for  storage,  etc. — ^Winnipeg  Board  of  Trade,  et  al.  389,  392 

Increase  in  Tolls — Bell  Telephone  Company                                               35,  73,  75,  440,  451,  454 

Increase  in  Tolls — R.M.  of  Nelson.  B.C.,  v.  B.C.  Telephone  Co   381 

Industries  with  privately  owned  equipment — Allotment  of  cars   375 

Influenza    epidemic — Demurrage    charges — Canada   Starch    Co.,    Ltd.,    v.    G.T.R.    Co.  105 

Ingersoll  Road  crossing,  Woodstock,  Ont. — G.T.R. — Wig-wag  signal   484 

Interchange  tracks — ^Municipal  Council,  Town  of  St.  Jerome,  Que.,  v.  CP.  and  C.N. 

R'ys   280,  281 

Interlocking  plant  and  proposed  crossing  Grand  River  R'y.  and  G.T.R.  Lines,  Gait, 

Ont   59,  80 

International  Bridge  &  Terminal  Co.,  Ltd.,  and  Russell  Bros. — Construction  of  over- 
head bridge  for  Russell  Bros.,  Fort  Frances   301,  331 

International  Bridge  Co.  and  G.T.R.  Co.  and  Town  of  Bridgeburg,  Ont. — Reduction  in 

"Dummy  Service"  tolls   316 

International  Coal  &  Coke  Co.,  Ltd.,  et  al — Coal  rates  from  Lethbridge  and  Crow's  Nest 

Dists.  to  Winnipeg  and  intermediate  points   137 
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Interpretation  of  Oixlers  Nos.  21592  and  29513  and  payment  of  penalties — Pointe  aux 

Trembles  Terminal  R  y.  Co.  v.  C.N.Q.  R  y.  Co   225 

Interpretation  of  sees.  306  and  307  Railway  Act   11 

Interswitching  Order  No.  252 — Sec.  14 — Ruling  C.F.A  147,  163 

Iron  weights  shipped  with  hanging  iamps,  Duluth  to  Winnipeg — Classification   335 

Islemere  Golf  &  Country  Club  v.  -C.N.  R'ys. — Removal  of  Islemere  station  to  position 

opposite  Club  House   287,  288 

Iverson  (H.  F.).  per  Chicoutimi  Pulp  Co. — ^^Rates,  Atlantic,  Que.,  &  Western  R'y.  Co.  on 

coal  and  wood  pulp   70 

J 

Joint  Station — Establishment  at  intersection  G.T.P.  and  C.N.  R'ys.,  Brandon,  Man   365 

Joint  Terminal  Rates  over  C.N.  and  other  railways  to  Canadian  points  on  V.  &  L.  I.  R'y. 

Branch  of  B.C.  Elec   393 

Joint  use  of  poles — ^Rates  charged — Bell  Telephone  Co  2i3i3,  234,  235 

K 

Kenora  District,  Or!,t. — Overhead  and  highway  crossing — Dept.  of  Lands,  Forests  & 

Mines,  Ontario,  v.  C.P.R.  Co   431 

Kentville  and  Annapolis — Reduction  in  D.A.  R'y.  train  service   16 

Kerrisdale^  B.C. — ^New  Exchange  and  increase  in  long  distance  tolls — Union  of  B.C. 

Municipalities  v.  B.C.  Telephon,e  Co   325,  353 

King  St.,  Chatham.  Ont. — City  Council  tearing  up  tracks  C,  W.,  &  L..E.  R'y. — Complaint 

Retail  Merchants'  Ass'n   131 

Kingsville,  Ont. — Opening  for  traffic  portion  of  W.,  E.  &  L.S.  R.  R'y   373 

Knox  Station,  Brandon,  Man. — Removal.  Joint  station,  at  Jot.  G.T.P.  and  C.N.  R'ys..  365 
Kootenay  Shingle  Co.,  Ltd.,  v.  G.N. R'y.  Co. — Refund  on  Lumber  and  shingles,  Salmo 

to  Nelson,  B.C   407 

L 

Lac  a  la  Tortue,  Piles  Sub-div.,  Queu — C.P.R.  closing  station   2,30 

Lacroix  St.,  Chatham,  Ont, — Protection  to  be  installed  at  G.T.R.  crossing   176 

L'Air  Liquide  Society — Transfer  of  oxygen  cylinders  to  acetylene  traffic   187 

Lake  Erie  &  Northern  R'y.  Co. — Approval  S.M.F.  Tariff  C.R.C.  No.  165   152 

L.E.  &  N.  R'y.  Co. — Approval  Sup.  No.  1  to  S.F.  &  P.  Tariff,  C.R.C.  Nos.  165  and  23..  151 

L.E.  &  N.  R'y.  Co.— Approval  Sup.  2  to  S.M.  Frt.  Tariff  C.R.C.  No.  165   370 

L.E.  &  N.  R'y.  Co's.  S.P.  &  F.  Tariffs,  C.R.C.  Nos.  23  and  165   117 

Lake  Lenore,  Sask. — Appointment  of  station  agent,  O.N.  R'ys   414 

Lamps  (Hanging) — Classification  of  iron  weights  shipped  with  lamps  from  Duluth  to 

Winnipeg   335 

Lands,  Forests,  &  INIines  (Development  Branch),  v.  C.P.R.  Co. — Overhead  crossing  Lots  6 

and  7,  Con.  1,  Twp.  Eton,  Dist.  Kenora,  Ont   431 

Lands  and  Forests,  Ont.,  v.  C.P.R.  Co. — Highway  crossing.  Lots  10  and  11,  Con.  6, 

Twp.  Aubrey,  Dist.  Kenora — mlge.  73  Ignace,,  Sub-div   431 

Lansdowne,  Man.  (R.M.),  v.  C.N.  R'ys. — Crossing  to  grain  elevators,  Tenby,  Man..  ..  379 
Laths — Rates  on  raw  wood  material  for  manufacture — Fesserton  Timber  Co..  Ltd..   ..  313,  314 

Leasing  of  C.P.R.  siding,  Marmier  St.,  Montreal,  by  E.  F.  Phillips  Electrical  Works,  Ltd  212 

Letellie.r,  Man. — Permission  to  remove  slow  Order  (C.N.  R'ys.)  155,  164 

Lethbridge   and  Crow's  ISTest  Districts  to  Winnipeg  and   International   points — Coal 

rates   137 

Levis,  Que.,  to  Western  Canada — Grain  rates  (C.L.)   208,  209 

Lintlaw  to  Kelvington,  Sask. — Opening  for  traf.  C.N.  R'ys   371 

Lime  (C.L.) — Temporary  Doors — Allowances — Robertson  &  Co.,  Ltd.,  et  al   478,  484 

Little,  Dr.  W. — Annual  pass  over  G.N.  R'y.,  Brandon,  Man.,  to  Church's  Ferry,  N.D.  .  .  .  133 

Livestock  as  settlers'  effects — Calgary  Livestock  Exchange   9,  11 

Livestock — Charges  for  cleaning  and  disinfecting  cars — Calgary  Livestock  Exchange  v. 

C.P.R.  Co   387 

Livestock  .shipments  to  Chicago  and  U.S.  points — Excess  charges — Frank  Hill  Cattle 

Co.  V.  C.P.R.  Co   38b 

Loading  charges  and  car  doors  used  for  box  cars  and  Livestock   81 

Loading  platform  and  siding  between  Stonewall  and  Balmoral,  Man.  (C.P.R.)   213 

Loading  platform.  Barwick,  Ont. — C.N.  R'ys   282 

Locomotive  Boilers — Explosion   242 

Tendon,  Ont. — Gates  at  cro.ssing  of  Pall  Mall  and  Waterlioo  Sts. — C.P.R   114 

London  Railway  Commission  and  M.C.R.R.  Co. — Sanctioning  of  Agreement,  dated  Dec. 

23rd.  1915   240 

Lucky  Lake  to  Scapa.  Sask. — C.N.R.  Co.  opening  for  traffic   66 

Lumber  and  Shingles,  Salmo  to  Nelson.  B.C. — Refund — Kootenay  Shingle  Co.,  Ltd., 

v.  G.X.R.  Co   407 

Lumbfr  (C.L.),  from  Vancouver  Island  points — Arbitrary-  charges   423 

Lumber  for  export — Car  Rental,   C.P.R. — ^Appl'n.  W.  Malcolm  Mackay,  Ltd   127 

Lyle  and  M.C.R.R.  Co. — Drainage   164 
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Macaza,  Que.   (residents  of),  v.  C.P.R.  Co. — Moving  of  station  to  more  convenient 

point  167,  169 

Mackay,  Dtd.  (W.  Malcolm),  v.  C.P.R.  Co. — Car  rental  on  Lumber  for  export   127 

Madawaska  and  Golden  I^ake — G.T.R.  train  service   158 

Mail,  Express,  and  Baggage  Cars — Handholds  over  doorways   243 

Maine  Central  R.R.  Co.— S.F.M.  Tariff  C.R.C.  No.  C-2010— Approval   61 

Main  St.,  Princeton,  Ont. — Electric  Alarm  bell  with  wig-wag  signal — G.T.R   378 

Maintenance  of  Way  (Uniform) — Flagging  Rules — Regulations   67 

Marmier  Street,  Montreal — ^Leasing  of  C.P.R.  siding  by  E.  F.  Phillips  Electrical  Works, 

Ltd   212 

Marpole.  B.C. — Rates,  B.C.  Electric  R'y.  Co.  to  local  Milwaukee  points  on  C,  M.,  & 

St.  P.  R'y   393 

Massey-Harris  Co.,  Ltd. — Classification  of  Agricultural  Implement  parts..  '  18,  22 

Massey  (Hon.),  Prime  Minister,  New  Zealand,  and  party — Free  transportation,  C.N. 

R'ys   81 

Metcalfe,  P.,  et  al,  v.   CiN.   R'ys. — Appointment  of  station  agent  at  Lake  Lenore, 

Sask   414 

M.C.R.R.  By-Law  June  1.5/'21 — Tariffs  of  freight  and  passenger  tolls   187 

M.C.R.R.  Co.  and  London  Railway  Commission — Sanctioning  of  Agreement  of  Dec.  •23rd, 

191.5   240 

Milled-in-Transit  arrangements  to  destinations  east  of  Port  Arthur,  Fort  William,  and 

Armstrong,  Ont. — Robin  Hood  Mills,  Ltd   469 

Milling-in-Transit — Stop-off  charges   389,  392 

Minnesota  &  Ontario  Power  Co.,  et  al,  and  Town  of  Fort  Frances — Agreement  re  con- 
struction of  storm  sewer — Violation  of  conditions  of  Order  No.  28143    301,  331 

Minnesota  &  Ontario  Power  Co.,  et  al,  and  Town  of  Fort  Frances — Gates  and  Watchmen 

at  Cliurch  St.  crossing   305,  332 

Monarch,  Alta. — Removal  of  C.P.R.  station  agent   359 

Monroe  Ave.,  East  Kildonan,  Man. — ^Culvert  under  Molson  cut-off,  C.P.R   25 

Montreal  and  Outremont — Cancellation  of  stop-off  arrangements  on  shipments  of  grain 

products,  hay,  and  potatoes   214 

Montreal  and  Quebec  Boards  of  Trade,  et  al,  v.  R'y.  Cos. — Tariffs  showing  reduced 

rates  on  hay,  corn,  etc   355 

Montreal  (City)  and  C.P.R.  Co. — Repairs  to  Forsyth  St.  Subway   319 

Moosejaw  Branch — :C.N.R.  Co. — Opening  for  traf.  mlge.   85.6  to   87,   Sask.,   to  con- 
nections with  G.T.P.  Br.  Lines   231 

Moving  of  C.N.  R'y's.  station,  St.  Genevieve,  Que.,  or  erection  of  platform  at  highway 

crossing   415 

Myles  &  Sons  (Thomas) — Complaint  re  switching  charges  236,  237 

N 

National  Dairy  Council  of  Canada — Express  rates  on  ice  cream  125,  136 

National  Dairy  Council  of  Canada  v.  C.N.R,  Co. — Continuance  of  train  service  into 

Toronto,  Parry  Sound — Toronto  Branch   285 

Nelson,  B.C.  (R.M.),  v.  B.C.  Telephone  Co. — Increase  in  Tolls   381 

Nepean  Twp.,  Ont. — H'way  crossing  Lot  33,  Con.  1,  Ottawa  Front,  and  Con.  "A,"  Ottawa 

Front,  Twp.  Nepean   169 

Newcastle  Jr.  Mining  Co.,  Drumheller,  Alta. — C.N.  R'y's.  spur   53,  79 

New  England  Freight  Ass'n.  (N.W.  Hawkes),  on  behalf  of  R'y.  Cos. — Schedules  naming 

regulations  governing  unrouted  shipments   148 

Nipissing  &  Nosbonsing  Ry.  used  as  public  highway — Closing  of   138 

Nipissing  Central  R'y.  Co. — Advance  in  tolls  for  carriage  of  passengers   196 

Notre  Dame  de  Lourdes,  ]Man. — Approval  of  location,  C.N.  R'y's.  station   91 

N.S.  Shippers'  Ass'n  v.  D.A.  R'y:  Co. — Suspension  Sup.  7  to  C.R.C.  No.  575   374 

Nukol   Fuel   Co.,    Ltd. — Cancellation    of   commodity   rates   on   coal   briquettes  from 

Toronto — General  rates  on  this  commodity   245,  247 

Nutana,  Saskatoon,  Sask.,  residents  v.  C.N.  R'ys. — Removal  of  automatic  signal  bell 

at  11th  Ave   349 

O 

Office  Specialty  Company,  Ltd.  (CM. A.) — Reduction  in  classification  minimum  weight 

mixed  C.L.  office  furniture,  etc  215,  216 

Ofllaial  Classification,  C.R.C.  No.  1645 — Filing  Supplement  to  tariff  of  exceptions — D.L. 

&  W.  R.R.  Co   154 

Ohio,  N.S. — Removal  of  D.A.  R'y.  station  agent   69 

Ontario  Fruit  Growers'  Ass'n,  et  al,  v.  Express  Cos.  re  unlimited  unloading  of  CD. 

fruits  and  vegetables,  Ontario  to  Maritime  Provinces  and  Western  Canada..  ..  191 
Ontario   (U.F.),  Devlin  Club,  v.  C.N.  R'ys. — Facilities  for  loading  and  unloading  at 

Devlin  Station   307 

Opening  for  traffic  C.N.Q.R.,  connection  with  National  Transcontinental  near  St.  Pros- 

pf^r.  Que   23 

Opening  for  trafl[ic  C'.N.Q.R.,  mlg,  87.6  to  91.6  from  Quebec,  through  parishes  of  St. 

Boniface  and  St.  Flore,  Que   486 
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Opening  for  traffic,  C.N.  R'ys.,  between  Turtleford  and  St.  Walburg,  Sask.,  mlg.  57  to 

77.8   357 

Opening    for    traffic,    C.N.R.    connection    between    Drumheller    sub-div.    and  G.T.P. 

Branch  Lines  Go's.,  Three  Hills  sub-div.,  mlge.  197.13,  etc   400 

Opening  for  traffic  C.N.R.  connection  with  Battle  River  sub-div.,  and  G.T.P.  Viking 

sub-div.,  Ryley,  Alta   401 

Opening  for  traffic  C.N.R.  connection  with  G.T.P.R.,  Union  Junction,  Alberta..    ..  372 

Opening  for  traffic  C.N.R.  (Drumheller  sub-div.)  mlge.  333.2  to  335.1   333 

Opening  for  traffic  C.N.R.,  Lintlaw  to  Kelvington,  Sask   371 

Opening  for  traffic  C.N.R.,  Lucky  Lake  to  Scapa,  iSask   66 

Opening  for  traffic  C.N.R.,  Moose  Jaw  Branch,  Maple  St.,  to  connection  with  G.T.P. 

Branch  Lines,  mlge.  85.6  to  87,  Sask   231 

Opening  for  traffic  C.N.R.,   portion  of  Thunderhill  Branch,   Preeceville   to  Lintlaw, 

Sask.,  mlge.  72.6  to  100.3   356 

Opening  for  traffic  C.N.R.,  second  track,  Drumheller  sub-div.,  mlge.  302.6  to  315-6  9^ 
Opening    for    traffic    C.N.R.,    Strathcona-Camrose    Branch,    mlge.    2-39,    and  G.T.P. 

Branch  Lines  Co's.  Bashaw  sub-div.,  mlge.  23.57   373 

Opening  for  traffic  C.N.S.R.,  Melfort  N.E.  Branch,  mlge.  0  to  23.7   354 

Opening  for  traffic  C.N.S.R.,  Scapa  to  Beachy,  Sask   401 

Opening  for  traffic  C.N.W.  R'y.  connection  between  its  Brazeau  sub-div.  mlge.  24.39 

and  G.T.P.  Branch  Lines  Co's.,  Three  Hills  sub-div.,  mlge.  79.06   374 

Branch  Lines  Co's.,  Three  Hills  sub-cliv.,  mlge.  7i9.06    374 

Opening    for    traffic    C.N.W.R.,    Onoway    sub-div.,    from    Robinsons    to  Whitecourt, 

Alta,  mlge.  33.8  to  72.3   357 

Opening   for   traffic   C.P.R.    deviation,    mlge,    1-38    to    1.93,    St,   John   sub-div.,  New 

Brun.<=wick  Dist   35" 

Opening  for  traffic  C.P.R.,  Langdon  North  Branch   (Acme  to  Empress),  mlge.  38.88 

to  74  29   271 

Opening  for  traffic  C.P.R.,  Lanigan  Northeasterly  Branch,  mlge.  0.0  to  49-34   460 

Opening    for   traffic   Hanna-Medicine   Hat    Branch    (C.N.    R'ys.),    mlge.    0    to  58.8, 

Sheerness  sub-div.,  Man   189 

Opening  for  traffic  portion  of  Brantford  Municipal  R'y.  in  city  of  Brantford,  Ont..  334 

Opening  for  traffic  portion  of  "W..  E.  &  L.  S.  R.  R'y.  in  Kingsville,  Ont   373 

Opening  for  traffic  Quebec  Central  Ry.,    Scotts  to  Diamond  Junction,  Que   270 

Opening  for  traffic   second   track,   Drumheller   sub-div.,   C.N.   R'ys.,   mlge.    315.6  to 

322.7..   263 

Order   (slow),  Letellier,  ^Nlan. — C.N.  R'ys. — Permission  to  remove..  155,  164 

Ore — Hamilton,  Ont.  to  Grassclli,  N.J. — Freight  overcharge   9^ 

Osaca  Town,  Ont. — C.N. R'ys.  closing  station   1 

Osborne  Station,  Man. — C.P.R.  closing   137 

Ottawa  Improvement  Commission  a-s.  C.P.R.  Co.,  H'way  crossing  Lot  33,  Cons.  1,  and 

"A,"  Ottawa  Front,  Twp.  Nepean   169 

Ottawa  Improvement  Commission  v.  G.T.R.  Co.,  H'way  crossing  Lot  34,  Con  1,  Ottawa 

Front,  Twp.  Nepean,  Ottawa   346 

Otter  Valley,  Merritt,  B.C.— Flooding  of  lands  of  J.  C.  Tthynne  by  V.,  V.,  &  E.  R'y.  ...  262 

Ottawa,  Ont. — Stopping  of  CJ.T.R.  trains  at  Bank  St.  Yard  Office   412 

Outremont  and  Montreal,  Que. — Cancellation  of  stop-off  arrangements  on  shipments  of 

grain  products,  hay,  and  potatoes,  C.P.R   214 

Oxygen  cylinders — Transfer  to  acetylene  traffic — L'Air  Liquide  Society   187 


I'all  Mall  and  Waterloo  Sts.,  London,  Ont. — Gates  at  crossings,  C.P.R   114 

Parham.   Ont. — Station  Agent  and  siding,   C.P.R   430 

Parlor  and  Sleeping  C:ar.s — Decrease  in  surcharge                                                                 329,  330 

Parry  Sound-Toronto  Branch,  C.N. R'ys. — Continuance  of  train  service  into  Toronto.  285 
Pass    r annual)    over   C.N.R'y.   between   Brandon,   Man.,   and   Church's   Ferry,  N.D., 

for  Dr.  W.  Little,  Dominion  Veterinary  Inspector   133 

Passenger  fares — lieduced  ■   149 

Passenger  TolLs — Nipissing  Central  R'y.  Co. — Advance  in   196 

Pearse  (H.),  and  Edworthy  Bros.,  et  al,  v.  C.N.  R'ys. — Appointment  of  station  agent  at 

Pessane,  Sask  413,  488 

Penalties  (Payment  of)  Orders  Nos.  21592  and  29513— C.N.Q.R   225 

Perce  Municipality,  Gaspe,  Que,,  v.  A.,  Q.,  &  W,  R'y.  Co.  Station  at  Perce   153 

Pes.sane,  Sask. — Appointment  of  station  agent,  C.N.  R'ys.,  Caretaker-Agent  413,  488 

Philips  (E.F.),  Electrical  Works,  Ltd,,  v.  C.P.R.  Co. — Leasing  of  siding,  Marmier  St., 

Montreal,  Que   212 

Phillips  Electrical  Works  v.  C.P.R.  Co. — Proposed  spur   424 

Phosphorous — Shipment  in  metal  containers   269 

Piedmont,  Que. — Closing  of  C.P.R.  station   231 

Pit  system  of  cattle  guards  

Plaisance,  Que. — liemoval  of  C.P.R.  station  agent   237, 

Pointe  aux  Trembles  Terminal  R'y.  Co. — Interpretation  of  Orders  Nos.  21592  and  29513, 

and  payment  of  penalties  by  CN.Q.  R.  Co  •  • 

Poles — Bell  Telephone  Co. — Rates  charged  for  joint  use  233,  234, 

Poles — Telephone — Stopping  in  transit  for  treatment                                                        299,  300 


353 
238 


225 
235 
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Port  Arthur,  Ont. — C.N.R.  to  allow  C.P.R.  to  switch  cars  over  spur  to  Canadian  Gov- 
ernment Elevator  54,  77,  93 

Prince  George,  B.C. — G.T.P.R.  station  site   4 

Prince  Rupert  Branch,  Canadian  Fisheries  Ass'n. — Reduction  in  switching  charges..  339 

Princeton,  Ont. — Electric  alarm  bell  with  wig-wag  signal,  Main  St. — G.T.R   378 

Printed  tariff  (Cancellation  of) — 'Union  of  B.C.  Municipalities  v.  B.C.  Telehpone  Co..  324 

Private  crossing,  Letellier,  Man.  C.  N.  R'ys  155,  164 

Proctor,  B.C. — Removal  of  C.P.R.  station  agent   161 

Protection  at  crossing  G.T.R.  Co's.  tracks,  Lacroix  St.,  Chatham,  Ont   176 

Protection  at  G.T.R.  crossing  Water  St.,  Burlington,  Ont   409 

Protection,  C.  N.  R'ys.,  Smith  &  Dewdney  Sts.,  and  Smitih  St.  and  8th  Ave.,  Regina, 

Sask   406 

Protection,  Dundas  St.  crossing,  C.P.R.,  mlge.  14.2,  London  Sub-div   24' 

Protection,  gauntlet  track,  Oalt,  Ont. — C.P.R   59 

Protection  of  Highway  crossing  east  of  station  platform,  Beaconsfleld,  Que   273,  274 

Protection  of  workmen  on  repair  tracks   308 

Protection  railway  employees — Paragraph  2  of  Regulations   67 

Protection,  Selkirk  Ave.  crossing,  mlge.  0.5,  Winnipeg  Beach  Sub-div.  C.P.R   368 

Protection,  Victoria  Street  crossing,  Thamesville,  Ont   179 

Public  Highways,  Ontario,  v.  G.T.R.  Co. — Siding  at  West  Hill.  Ont   351 

Public  Works  Dept.,  B.C. — Level  crossing  G.T.P.R.,  Cow  Bay,  Prince  Rupert,  B.C..  251,  263 
Pullman,  Parlor,  and  Sleeping  Car  Fares — Freight  Rates — Proposed  Reductions..  ..  255,  261 
Pulpwood   to   U.S.    destinations — Rates   and   Board's    Special   Permission    No.    76 — 

Ruling   26 


Quebec  Central  Railway  Co.  and  A.  W.  Harris — Allotment  of  cars  to  industries  when 

these  have  privately  owned  equipment   375 

Quebec  Central  R'y.  Co. — Opening  for  carriage  of  traffic  Scotts  to  Diamond  Junc- 
tion. Que   270 


Railway  Act — Interpretation  of  sees.  306  and  307    11 

Railway  Act  (Sees.  322  and  360) — ^C.F.C.  and  Express  Classification  for  Canada..    ..  333,  402 

Railway  Ass'n.  of  Canada — Amendment  G.O.  330  re  size  of  flag  405,  406 

Railway  Ass'n.  of  Canada — Amendments  to  Rules  93  and  99 — General  Train  and  Inter- 
locking Rules   154 

Railway  Ass'n.  of  Canada — Approval  of  Release  to  be  signed  by  persons  travelling  on 

French  Exhibition  train   253 

Railway  Ass'n.  of  Canada — Interpretation  sees.  306  and  307  R'y.  Act   11 

Railway  Employees — Paragraph  2  of  Regulations  for  protection   67 

Railwaj^s  and  Tele])hones,  Alberta — Stopping  of  telephone  poles  in  transit  for  treat- 
ment  299,  300 

Railways  crossing  highways  in  Provmces  of  Manitoba,  Sask.,  Alberta,  and  B.C..  ..  464 
Rainy  River,  Ont..  Municipal  Union  v.,  CN.  R'ys. — Loading  platform,  Barwick,  Ont.  282 
Rates,  B.C.  Electric  Railway  from  Marpole,  B.C.,  to  local  Milwaukee  points  on  the 

C,  M.,  &  St.  P.  R'y   393 

Rates  charged  by  Bell  Telephone  Co.  for  joint  use  of  poles  233,234,  235 

Rates — Joint — Terminal — over  C.N.  and  other  railways  to  Canadian  points  from  points 

on  the  V.  &  L.I.  Branch  of  the  B.C.  Electric  R'y   393 

Rates  on  scrap  iron,  Canada  to  U.S. — Consumers'  Metal  Co.,  Ltd   229 

Raw  wood  material — Rates  on — Fesserton  Timber  Oo.,  Ltd  313,  314 

Readjustment  in  class  rates,  Vancouver,  Victoria,  and  New  Westminster  to  points  in 

B.C..  Alta.,  Sask.,  &  Man   2.83 

Red  Mountain  Railway  Line — Discontinuance — Abandonment   417 

Reductions  in  Freight  Rates,  Pullman,  Parlor,  and  Sleeping  Car  Fares   255,  261 

Reford  Grain  Growers'  Ass'n.,  Ltd.,  Wilkie.  Sask. — Culverts,  CP.  and  G.T.P.R,  Cos.  .  .  .  363,  399 
Refund  by  C.P.R.  to  Deviney  &  Campbell — Overcharges  for  switching  stone  dust..   ..15,  16,  94 

Refund,  Lumber,  Salmo  to  Nelson,  B.C. — Kootenay  Shingle  Co.,  Ltd.,  v.  G.N.R   407 

Regina  (City  of),  v.  CN.  R'ys. — Protection,  Smith  and  Dewdney  Sts.,  Regina,  Sask., 

and  at  Smith  St.  and  8th  Ave   406 

Regulations  governing  unrouted  shipments — Schedules — ^N.  W.  Hawkes  of  New  England 

Freight  Ass'n   148 

Regulations  re  shipment  of  explo.sives  and  dangerous  articles  by  freight   269 

Regulations — Protection  of  railway  employees  (paragraph  2)   67 

Regulations  re  transporta4;ion  by  express  of  dangerous  articles   102 

Regulations — Transportation  of  explosives  and  dangerous  articles  by  freight   101 

Regulation.? — Uniform  Maintenance  of  Way  Flagging  Rules  for  Impassable  track.  ...  67 

Release  Form  to  be  signed  by  persons  travelling  on  French  Exhibition  train   253 

Repair  tracks — Protection  of  Workmen   308 

Reporting  accidents  and  explosions  to  Board  •   101 

Retail  Merchants'  Ass'n.  of  Chatham,  Ont.,  v.  Chatham  City  Council — Complaint  re  tear- 
ing up  of  tracks  C,  W.,  &  L.E.  R'y.  on  King  St   131 
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Revised  minimum  weights  on  grain  and  graini  products   78 

Revised   rates  on   cotton  grain  bags,  binder  twine,   and  binder   cord — Publication — 

N.  W.  Hawkes   285 

Revised  ratings  on  rubber  tires  and  tubes — Rulaber  Ass'n.  of  Canada                               224,  239 

Richmond-Coaticook  Train  Service   160 

Robertson.  (D.),  &  Co.,  Ltd.,  et  al  v.  R'y.  Cos. — Temporary  doors  for  shipments  of 

Lime  C.L. — Allowances                                                                                                478.  484 

Robin  Hood  Mills,  Ltd. — Ruling  re  sees.  1  &  2,  G.O.  234   469 

Robinson  St.,  Hamilton,  Ont. — Construction  across  T.  H.  &  B.  R'y.  Go's,  industrial  spur  180 
Rochon.  Barome,  v.  C.P.R.  Co. — Re  draina-ge  Lots  5  and  6,  Con,  1,  Twp.  Pallat,  Dist. 

Kenora,  Ont   396 

Rockland,  Ont. — Closing  of  G.T.R.  station,  and  using  -C.OSr.iR.  Go's,  station  jointly.  .    .  .  350,  369 

Rockcliffe,  Ont. — Charges  of  Bell  Tel.  Go.  for  service  107,  150 

Route  map  of  revised  location  C.N.  R'ys.,  Twps.  25-27,  R.  3-15,,  W.  4  M.,  Alta   78 

Rowley.  Alta. — Station  and  Agent,  C.N.  R'ys   249 

Rubber  Ass'n.  of  Canada — Revised  ratings  on  rubber  tires  and  tubes                                224,  239 

Rule  9 — Demurrage  Charges — C.M.A.,  et  al  311,  313 

Rules  and  Regulations  re  Safety  Appliances   414 

Rules.  Canadian  R'ys. — Uniform  Code — Withdrawal  Special  Inistruction  "  E  "  from  time- 
tables 103,  154 

Rules  93  and  99  of  General  Train  and  Interlocking  Rules — Amendments   154 

Rules.  Regulations,  etc.,  B.  &  M.  R.R.  Co. — Approval  of  By-law  authorizing  certain 

officials  to  prepare  and  issue  tariffs  applicable  to  Canadian  traflic   10.3 

Ruling.  C.F.A.,  and  sec.  14  In.terswitching  Order  No.  252   147 

Ruling — Item  10.  p.  34,  Sup  10,  C.P.C.  16 — Appl'n  Security  Traffic  Bureau   174 

Ruling  re  sees.  1  &  2,  G.O.  2»34 — ^Robin  Hood  Mills,  Ltd   469 

Russell  Bros.,  Fort  Frances.  Ont.,  v.  International  Bridge  &  Terminal  Co.,  Ltd. — Over- 
head bridge  on  applicant's  property                                                                             301,  331 


Safety  Appliances — Rules  and  Regulations  respecting  ,  ,  414 

St.  Casimer.  Que. — Approval  station  C.N.  R'ys   94 

St.  Eustache.  Que. — Moving  of  C.P.R.  station  about  400  feet  from  present  location..  182,  238 
St.  Genevieve,  Que.    (Council),  v.  C.N.   R'ys. — Moving  station  from  present  position 

to  highway  crossing  over  railway   288,  289,  415 

St.  Janvier,  Que. — Closing  of  C.P.R.  station   230 

St.   Jerome.   Que.,   Municipal   Council,  v.   CP.   and   C.N.   R'ys. — Interchange   tracks..  280,  281 

St.  John,  N.B. — Overhead  crossing  Douglas  Ave   426 

St.  Mar>'s,  Ont. — C.P.R.  increased  rate  for  switching  stone  dust  from  Thames  Quarry. 15,  16,  9  1 
St.  Prosper,  Que. — Opening  for  traffic,  C.N.Q.R.  connection  wiith  National  Transcon- 
tinental  23 

St.  Thomas  (City  of),  v.  London  &  Port  Stanley  R'y.  Co. — ^St.  Thomas  Street  R'y. 

crossing  London  &  Port  Stanley  R'y.  on  Talbot  St   122 

St.  Thomas  (City  of),  v.  London  &  Port  Stanley  R'y.  Co. — ^St.  Thomas  Street  R'y.  using 

crossing  of  London  &  Port  Stanley  on  Elm  St   122 

St.  Thomas  (City  of),  v.  London  &  Port  Stanley  R'y.  Co. — St.  Thomas  Street  R'y.  using 

crossing  Ix)ndon  &  Port  Stanley  R'y.  on  Wellington  St   122 

St.  Thomas  (City  of),  v.  P.M. R.R.  Co. — Oossing  of  Wilson  Ave   122 

Salmo  to  Nelson,  B.C. — Refund  on  Lumber  and  Shingle  shipments — Kootenay  Shingle 

Co.,  Ltd.,  v.  G.N.R.  Co   407 

Sand  Point — Removal  of  C.P.R.  sta'tion  agent   177 

Sand — Sealing  of  Box  Cars — Re  Himelford  and  C.N.  R'ys   175 

Scapa,  Sask.,  and  Lucky  Lake — Opening,  G.N.R. ,  for  carriage  of  traffic   66 

Schedules  naming  regulations  governing  unrouted  shipments — New  England  Freight 

Ass'n  ).  .  148 

Schedules  re  diversion  and  reconsignment  rules,  regulations,  and  chargesi — Suspension..  65 

Scrap  iron.  Canada  to  U.S. — Rates  charged — Consumers'  Metal  Co.,  Ltd   229 

Sealing  of  box  cars  containing  sand — Re  Himelford  and  C.N.  R'ys   175 

Seats  for  brakemen  on  locomotives.  M.C.R.R.  Co. — Exemption  from  G.O.  293   163 

Second  St.  East  between  10th  and  11th  Ave.,  Calgary,  Alta. — Cost  of  maintenance,  C.P.R. 

cro.ssing   228 

Second  track.  C.N.R.,  Drumheller  Sub-div.,  mlge.  302.6  to  315.6 — Opening  for  traf .  .  ..  95 
Semrity  Traffic  Bureau — Classification  of  iron  weights  .shipped  with  hanging  lamps, 

Duluth  to  Winnipeg   335 

Security  Traffic  Bureau — Ruling — Item  10.  p.   34,  sup.   10,  C.F.C.   16   174 

Selkirk  Avenue  crossing.  Winnipeg  Beach  sub-div.,  C.P.R. — mlge.   0.5 — ^Protection..  368 

Settlers'    Effects    Live    Stock — Calgary    Live    Stock    Exchange   9,  11 

Shelter   (freight  and  pa.s.senger ) ,  G.N.R.  Co.,   Barrow.s,   Man. — Approval  of  location  372 

Sherk.ston,  Ont. — Siding  for  Carroll  Bros.,  one  mile  west  of — G.T.R   465 

Siding  and  loading  platform  between  Stonewall  and  Balmoral,  Man. — C.P.R   213 

Siding,  Brunet,  Que. — C.P.R   '^^ 

Siding  (C.P.R.).  Marmier  St.,  Montreal— Leasing  by  E.  F.  Phillips  Electrical  Works, 

Ltd   212 

Siding.  C.P.R.  Parham,  Ont   430 

Siding  for  Carroll  Bro.s.  one  mile  we.st  of  Sherkston,  Ont. — G.T.R.— Charges   465 
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Siding,  G.T.R.,  Guelph.  Ont. — New  freight  terminal   485 

Siding,  G.T.R.  South  of  Danforty  Ave.,  to  York  Knitting  Mills,  Toronto — Removal..  140 

Siding.  G.T.R. ,  West  Hill,  Ont   351 

Sleeping  and  Parlour  Car  Tolls — Decrease  in  surcharge   329,  330 

Sleeping.  Pullman,  and  Parlour  Car  Fares — Proposed  Reductions   255,  261 

Slocan  City  Branch   (C.P.R. ) — Reduction  in  service   210 

Smith  and  Dewdney  Sts.  and  Smith  St.  and  Eighth  Ave.,  Regina,  Sask. — Protection, 

C.N.  R'ys   406 

Special  Instruction   "E" — Withdrawal  from  working  time-table  Canadian  Ry's.  .    .  .  103,  154 

Spur,  C.N.  R'ys.  for  Newcastle  Jr.  Mining  Co.,  Drumheller,  Alta   53,  79 

Spur,  C.N.  R'ys.,  Twp.  York,  for  Canada  Wire  and  Cable  Co..   Ltd   336,  337 

Spur  (C.P.R. ),  for  Eugene  F.  Phillips  Electrical  Works.  Brockville,  Ont   424 

Spur,  T.  H.  &  B.  R..  Hamilton,  Ont. — ^Construction  of  Robinson  St.  across   180 

Standard  F.  M.  Tariff.  C.  R.  C.  No.  672 — C.  W.  &  L.  E.  Ry   463 

Standard  M.  F.  Tariff.  Sup  No.  1,  C.  R.  C.  No.  57,  Grand  River  Ry   370 

Standard  Passenger  Fares — Reduced   149 

Standard  Track  Centre — Clearance  for  trainmen   114 

Standard  track  centre  for  construction  of  divisional  points,  etc   162 

Standard  White  Lime  Co.,  Ltd.,  et  al,  v.  R'y.  Cos. — Temporary  Doors  for  Lime,  C.L. 

—Allowance   478,  484 

Station,  agent,  and  freight  shed,  C.P.R.,  Amazon,  Sask   250 

Station  Agent  and  Siding,  C.P.R..  Parham.  Ont   430 

Station  Agent,  C.N.  R'ys.,  Colinton,  Alta. — Appointment   23 

Station  Agent,  C.N.  R'ys.,  Hay  Lake,  Alta. — Appointment   76 

Station  Agent,  C.N.  R'ys.,  Lake  Lenore,  Sask. — Appointment   414 

Station  Agent,  C.N.  R'ys.,  Pessane,  Sask. — Appointment   413 

Station  Agent,  C.N.  R'ys.,  Watts,  Alta. — Appointment   77 

Station  Agent,  C.P.R.,  Adelard,  Ont. — Removal   254 

Station  Agent,  C.P.R.,  Crestwynd,  Sask — Appointment   92 

Station  Agent.  C.P.R..  Farron,  B.C. — Removal   24 

Station  Agent,  C.P.R.,  Hosmer,  B.C. — Removal   66 

Station  Agent.  C.P.R..  Monarch,  Alta. — Removal   359 

Station  Agent,  C.P.R.,  Plaisance,  Que. — Removal   237,  238 

Station  Agent,  C.P.R..  Proctor,  B.C. — Removal   161 

Station  Agent,  C.P.R.,  Sand  Point,  Ont. — Removal   177 

Station  Agent,  C.P.R.,  Warden  Station,  Que. — Removal   283 

Station  Agent,  C.P.R.;  Versailles,  Que. — Removal   133 

Station  Agent,  C.P.R.,  Westerham,  Sask — Removal   71 

Station  Agent,  Crow's  Nest  Southern  R'y..  Waldo,  B.C. — Removal   70 

Station  Agent,  D.A.  R'y..  Ohio.  N.S. — Removal   69 

Station  Agent.  Eldersley,  Sask. — C.N.  R'ys   270 

Station  Agent.  Que.,  Montreal  &  Southern  R'y.,  Becquets,  Que. — Removal   69 

Station  Agent,  V.,  V.,  &  E.  R'y.  &  Nav.  Co.,  Hedley,  B.C. — Removal   61 

Station  and  Agent,  C.N.R.  Co.,  Ardill,  Sask   402 

Station  and  Agent.  C.N.  R'ys.,  Hepburn.  Sask   248 

Station  and  Agent,  C.N.  R'ys.,  Rowley,  Alta   249 

Station  at  Lac  a  la  Tortue,  Piles  Sub-div.,  C.P.R. — Closing   230 

Station,  Atlantic,  Quebec,  &  Western  R'y.  Co.,  at  Perce,  Que   153 

Station  Building.  G.T.P.R.,  Bechard,  Sask. — Extension  of  time   95 

Station,  C.N.  R'ys.,  Brighton,  Ont. — 'Closing   271 

Station,  C.N.  R'ys.,  Cushing,  Que. — Removal   7 

Station,   C.N.   R'ys.,   Islemere,   Que. — Moving  to   position   opposite   Club   House..    ..287,  288 

Station,  C.N.  R'ys.,  Osaca  Town — Closing   1 

Station.  C.N.  R'ys.,  St.  Casimir,  Que. — Approval  location   94 

Station,  C.N.  R'ys.,  St.  Eustache,  Que. — Moving  400  or  500  feet  Northwest  of  present 

location   182,  238 

Station,  C.N.  R'ys.,  St.  Genevieve,  Que. — 'Moving  of  station  or  erection  of  platform  at 

highway  crossing  288,  289,  415 

Station,  C.N.  R'ys.,  Telkwa,  B.C   487 

Station,   C.P.R.,   Macaza,   Que. — Removal   to   more   convenient  point  167,  169 

Station,  C.P.R.,  Osborne,  Man. — Closing   137 

Station,  C.P.R.,  Piedmont,  Que. — ^Closing   231 

Station,  C.P.R.,  St.  Janvier,  Que. — Closing   230 

Station,  G.T.P.R.,  Yonker,  Sask.— <:iosing   371 

Station,  G.T.R.,  Bridgeburg,  Ont. — Alterations   308 

Station,  G.T.R.,  Rockland,  Ont. — 'Closing  of  and  using  C.N.O.R.  Co'y.  station  jointly..  350,  369 

Station,  G.T.R.,  Sutton,  Ont. — Approval  of  location  and  detail  plans   399 

Station  location  and  facilities,  Endako,  B.C. — G.T.R.  Co   284 

Station  location,  CN.  R'ys.,  Notre  Dame  de  Lourdes,  Man. — Approval   91 

Station  site,  Prince  George,  B.C. — G.T.P.R.  Co  4 

Station,  C.N.O.R.,  Washago,  Ont.,  removal  to  mlg.  89.1   360 

Stations  (non-agency),  and  caretaker  agents   403,  413 

Staynerville  and  Hebert  to  Montreal — Reduction  in  rates  on  granite  paving  blocks.  ...  62 
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Application  of  the  Canadian  National  Bailway  Company  for  authority  to  close  the 
station  at  Osaca  Town,  Ontario. 

File  25678. 

Heard  at  Toronto,  Ontario,  September  3,  1920. 

JUDGMENT 

Commissioner  Boyce  : 

This  application  is  based  upon  General  Order  No.  119,  wMch.  makes  provision 
for  application  to  the  Board,  in  manner  prescribed,  "whenever  a  railway  company 
subject  to  the  jurisdiction  of  the  Board  intends  to  remove  a  regular  station  agent." 
The  same  order  (No.  119)  provides,  "  that  no  regular  station  agent  shall  be  removed 
until  such  removal  is  first  authorized  by  the  Board." 

The  application  was  stated  by  counsel  for  the  railway  company  to  be  based  upon 
the  fact  that  the  earnings  do  not  justify  this  station  being  kept  open  as  an  agency 
station.    The  statement  of  earnings  filed  July  7,  1920,  shows  the  following  figures : — 
Freight 

Inward  Outward'  Passenger  Revenue  Wages 

Tons       Revenue       Tons         Revenue       Number        Revenue       One  year       One  year 
198  $718  536  $1,091  1,835  $1,168  $2,072  $1,905 

It  was  stated  by  counsel  for  the  railway  company,  and  it  appears  from  the  figures, 
that  in  the  preparation  of  this  statement  the  station  was  credited  with  but  one-half 
of  the  inward  and  outward  freight  earnings.  General  Order  No.  119,  upon  which 
the  application  is  based,  requires  the  company,  as  a  basis  of  the  application,  to  compile 
and  serve  a  statement  showing  "  the  gross  earnings  at  the  station  in  question,"  while 
General  Order  No.  54  (which  would  appear  to  apply  only  to  stations  in  the  provinces 
of  Manitoba,  Saskatchewan  and  Alberta),  provides  that  the  minimum  earnings  to  be 
applied  as  qualification  for  maintaining  a  regular  station  agent  and  erecting  a  station,  • 
shall  be 'based  upon  the  total  freight  and  passenger  earnings  from  or  to  such  station. 
Whether  Order  No.  54  applies  east  of  Manitoba  or  not,  the  standard  is  there  set,  and 
I  think  that  in  so  far  as  the  station's  earnings  are  a  factor  in  deciding  t^is  application 
the  gross  earnings  to  and  from  the  station  should  be  credited  to  it.  This  would  show 
the  following  revision:  — 

Freight 

Inwards        Outwards  Passenger  Total  Wages 

$718  $1,091  $1,168  $2,977  $1,905 

If  the  question  as  to  the  closing  of  this  station  is  dependent  solely  upon  the 
earnings  thereof  as  specified  in  General  Order  No.  54,  in  the  case  of  an  application 
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for  an  order  requiring-  a  regular  station  agent  to  be  employed,  it  is  clear  that  Hhe 
earnings  of  this  station  do  not  amount  to  the  minimum  required.  But,  there  are 
other  factors  which  must  be  considered  in  this  application,  having  regard  to  the 
features  and  history  of  the  case  and  the  exigencies  of  public  convenience  as  regards 
service  at  this  station,  and  in  relation  to  other  stations  on  the  same  line  of  railway. 

The  station  in  question  is  at  Mileage  62-5,  on  the  Toronto-Cobourg  line  of  the 
Canadian  National  Railway  System;  i.e.,  it  is  62-5  miles  from  Toronto.  Standing  by 
itself  and  considered  as  an  individual  factor,  the  station  may  not  be  said,  from  an 
earning  point  of  view,  to  be  an  important  one,  or  to  necessitate  the  employment  of  a 
station  agent  the  year  round.  The  country  tributary  to  the  whole  line  between 
Toronto  and  Cobourg  is  an  old,  well  settled,  well  populated,  and  highly  productive 
farming  country.  The  agency  stations  at  present  being  maintained  between  these 
points  (Toronto  and  Cobourg),  are  as  follows: — 


Malvern  Mileage  16*4 

Cherrywood   "  22*5 

Greenburn   "  29*3 

Brinlook  ^   "  35*2 

Oshawa   "  39-1 

Solina   "  44*9 

Tyrone   "  48-0 

Orona   "  53*3 

Starkville   "  59-0 

Oeaca  Town   "  62-5 

Port  Hope   "  72*0 


An  order  has  already  been  made  (May  21,  1919),  on  the  application  of  the  railway 
company,  authorizing  the  closing  of  Malvern  station,  which  it  appears  has  not  yet 
been  acted  upon.  Application  has  also  been  made  (July  17,  1920),  to  close  the 
following  stations  simultaneously,  with  this  one,  namely,  Cherrywood  and  Malvern. 
There  is' also  an  application  on  file  No.  4205-66  to  close  Starkville  station,  and  there 
is  an  intimation  that  the  company  desires  to  close  Tyrone  station  (file  No.  27895), 
and  Solina  Station  (file  No.  4204-71),  and  with  that  object  evidently  in  view,  the 
railway  company  submitted  a  statement,  under  date  July  7,  1920,  showing  the 
earnings  of  certain  stations  on  this  line,  namely: — 


Osaca  Town,  total  revenue   $  2,072  00 

Starkville,  total  revenue   3,545  00 

Orono,  total  revenue                                                                 ••  16,221  00 

Tyrone,  total  revenue     4,635  00 

Solina,  total  revenue   2,243  00 

Greenburg-,  total  revenue   7,985  00 

Cherrywood,  total  revenue   2,537  00 

Malvern,  total  revenue  ••   ••   ••  2,032  00 


Of  the  above  it  will  be  observed  that  of  all  the  stations  included  in  the  statement 

sent  by  the  railway  company  to  the  Board,  only  one,  namely  Orono,  has  a  revenue 
exceeding  $15,000. 

The  closing  of  the  stations  at  Solina  and  Tyrone  would  leave  a  gap  of  14-2  miles 
between  Oshawa  and  Orono  without  an  agency  station,  iif  an  old,  well  settled,  and 
highly  productive  country,  and  the  closing  of  the  stations  at  Starkville  and  Osaca 
Town  would  leave  another  gap  between  Orono  at  Mileage  53-3  and  Port  Hope  at 
Mileage  72  0  of  19  miles. 

As  far  back  as  1915,  the  railway  company  proceeded  to  demolish  the  freight  houses 
at  Starkville  and  at  Osaca  Town,  with  the  evident  intention  of  closing  those  stations, 
as  well  as  Solina,  but  a  strong  protest  was  made  to  the  Board  against  this  action,  with 
the  result,  that  following  a  conference  between  interested  representatives  of  the 
people,  the  railway  company  agreed  to  maintain  the  agency  stations  at  these  points, 
and  under  date  June  4,  1915,  so  advised  the  Board.  The  company's  letter  stated  that 
their  action  in  maintaining  these  stations  was  not  to  be  taken  as  an  admission  that 
the  earnings  warranted  the  maintenance  of  agencies  thereat,  but  that  it  had  decided 
tM  ]n;ii!it!i'ii  the  ;i'j<-nr-i('~  at  Icast  for  the  time  being,  it  being  understood  that  their 
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decision  to  that  effect  should  not  be  used  as  a  precedent  against  the  railway  company 
in  connection  with  its  application  to  close  the  agencies  at  other  points,  "  where  the 
conditions  are  entirely  different." 

It  is  therefore  plain  that  in  1915,  and  as  the  result  of  the  conference  mentioned, 
the  railway  company  was  so  prevailed  upon  to  withhold  any  action  towards  closing 
these  three  stations  because  the  conditions  were  entirely  different,  irrespective  of 
earnings,  _  from  other  stations  which  they  desired  to  close.  At  this  time  the  earnings 
at  Osaca  Town  for  the  year  ending  June  30,  1914,  for  freight  inward  and  outward, 
and  passengers  outward,  were  said  to  be  $2,316,  while  still  another  statement  furnished 
by  the  railway  company  of  earnings  from  May  1,  1914,  to  April  30,  1915,  showed  total 
earnings,  $2,424.  Following  the  decision  above  mentioned,  and  although  the  freight 
house  had  been  partially  demolished,  with  a  view  to  closing  the  station,  the  railway 
company  'restored  the  partially  demolished  freight  house  and  built  an  addition  to 
the  baggage  room  sufficient  to  accommodate  the  way  freight  traffic. 

Again,  on  April  3,  1918,  the  railway  company  submitted  a  statement  of  the 
earnings  from  December,  1916,  to  November,  1917,  at  Osaca  station,  purporting  to  show 
^  total  revenue  of  only  $2,236  for  freight  and  passengers  (to  which  was  subsequently 
added  $502  for  express  earnings,  making  the  total  earnings  $2,738),  and  again  asked  for 
authority  to  close  the  station  on  the  ground  that  there  was  not  sufficient  business  to 
warrant  it  being  maintained  as  an  open  station. 

The  report  of  the  Inspector  upon  this  application  did  not  recommend  the  granting 
of  the  application,  but  recommended  that  the  agent  be  kept  at  this  station  for  another 
year,  and  this  decision  was  accepted  by  the  railway  company  in  its  letter  to  the  Board 
of  May  30,  1918,  and  no  further  action  was  taken  until  July  7,  1920,  when  this  applica- 
tion was  launched,  as  affecting  this  and  other  stations  mentioned.  On  the  present 
application  the  Inspector  reports  revenue  to  April  30,  1920,  of, — 


Passengers,  outward — 1,682    $1,105  00 

Freight  forwarded   1,250  39 

Freight  received   728  10 

Milk  tickets— 5,672    1.134  50 

Express  earnings   87159 


Total   $5,089  58 


The  railway's  return  of  earnings  omits  the  important  items  of  milk  tickets, 
$1,134.50,  and  express,  $871.59. 

It  was  represented  to  the  Board,  at  the  hearing,  and  strongly  insisted  upon,  that 
on  the  ground  of  public  convenience,  the  railway  company  should  be  required  to 
maintain  Osaca  Town  station  as  a  regular  agency  station.  It  was  shown  to  be  a 
shipping  point  of  some  importance,  stationed  in  an  old  and  well  settled  district,  and 
that  the  facilities  in  existence,  voluntarily  accorded  by  the  railway  company  when  the 
line  was  built  were  so  essential  to  the  people  served  thereby  that  the  railway  company 
could  not  justify,  in  view  of  the  circumstances  above  mentioned,  the  closing  of  the 
station  as  an  agency  station,  when  they  had  voluntarily  continued  it  on  two  successive 
preceding  applications,  when  its  revenues  were  smaller  than  they  now  are.  It  wa3 
further  pointed  out  that  this  application  was  linked  up  with  the  other  applications 
made,  or,  as  intimated,  would  be  made,  to  close  the  other  and  neighbouring  stations, 
leaving  a  large  stretch  of  this  well  settled  and  productive  country  practically  without 
any  railway  facilities  whatever,  or  subject  to  the  disadvantage  of  very  indifferent 
railway  facilities  so  far  as  this  railway  was  concerned.  It  was  represented  that  this 
railway,  originally,  was  heavily  subsided  by  the  public  moneys  of  Canada,  and  latterly 
had  been  taken  over  by  the  Government'  of  Canada  for  the  benefit  of  the  people  of 
Canada,  and  that  upon  these  considerations,  and  until  a  decision  had  been  rendered 
as  regards  what  stations  should  be  closed,  and  what  should  be  maintained,  having 
due  regard  to  the  interests  of  the  public  therein  on  this  line,  no  action  should  be  taken 
to  disturb  existing  conditions  at  Osaca  Town. 

19810—11 
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It  appears  from  the  company's  statement  that  the  wages  of  the  agent  at  this  point, 
for  the  year  ending  February,  1920,  amounted  to  $1,905,  so  that  with  the  corrected 
figures  of  earnings  which  I  have  given  above  at  this  station,  there  would  be  a  balance 
of  gross  profit  of  $1,072  (or  $3,184.58  according  to  Inspector's  figures),  from  operations 
at  this  station  during  that  year. 

There  are  important  considerations  raised.  It  is  one  thing  to  order  the  closing 
of  an  individual  station  where  the  earnings  are  small  and  the  interests  served  thereby 
relatively  light,  but  quite  a  diSerent  thing  when,  as  here,  it  is  squarely  before  the  Board 
that  the  railway  company's  intention,  as  intimated,  is  to  apply  for  similar  orders  as 
to  all  stations  on  that  line  where  the  earnings  are  about  the  same,  or  more  or  less, 
being  under  $15,000,  extending  over  practically  the  whole  length  of  the  line  between 
Toronto  and  Cobourg.  If  such  a  course  were  permitted,  especially  in  "an  old  and  well 
settled  country,  the  interests  of  the  public  must  necessarily  suffer,  and  I  do  not  think 
that  it  is  a  function  of  this  Board,  merely  because  earnings  at  an  agency  station, 
voluntarily  created  as  such  by  the  railway,  serving  as  this  one  does  an  important 
factor  in  transportation,  to  adhere  rigidly  to  the  one  consideration,  namely,  the 
earnings  of  the  railway,  in  determining,  under  the  special  circumstances  here  befor^ 
us,  as  to  whether  there  shall  be  maintained,  for  the  benefit  of  the  public,  the  facilities 
of  an  agency  station.  The  general  public's  interests  must  be  looked  to.  I  think  that 
all  the  circumstances  require  greater  consideration  than  that  of  revenue.  Whether  the 
railway  company  so  represents,  or  intends  it,  or  not,  it  would,  nevertheless,  be  true 
that  were  the  ]6oard,  under  circumstances  before  it  on  this  application,  to  order  the 
closing  of  the  agency  Station  at  Osaca  Town  upon  the  grounds  stated  by  the  railway 
company,  and  in  the  face  of  public  convenience,  it  would  be  unable  to  refuse,  or  would 
be  seriously  handicapped  in  the  refusing  of,  the  other  applications  in  which  intimation 
is  before  us,  to  close  practically  every  other  station  on  this  section  of  line  where  the 
earnings  are  less  than  $15,000. 

In  this  particular  case  and  upon  the  special  circumstances  set  forth  and  because 
of  the  history  outlined,  I  am  not  prepared,  at  this  time,  to  go  that  length.  The  whole 
subject  of  closing  stations  on  this  stretch  of  line  must  be  considered.  If  any  stations 
are  to  be  closed,  or  reduced  to  non-agency  stations,  because  of  decreased  or  insufficient 
earnings,  the  orders  should  be  limited  to  those  stations  only  which  would  cause,  having 
regard  to  the  whole  strench  of  line,  the  least  inconvenience  to  the  public  generally 
served  by  the  railway,  and  until  that  is  determined  with  respect  to  all  the  stations 
I  have  mentioned,  I  am  not  disposed  to  make  an  order  closing  the  station  at  Osaca 
Town,  or  reducing  it  to  a  status  of  a  non-agency  station,  with  the  consequent 
inconvenience  which  would  be  caused  thereby. 

For  the  present,  therefore,  the  application  should  be  refused. 

Ottawa,  January  26,  1921. 
Commissioner  Rutherford  concurred. 


Station  site.    Prince  George,  B.C.,  G.T.P.R. 

File  No.  21418. 

JUDGMENT 

Hon.  F.  B.  Carvell,  Chief  Commissioner. 

From  the  inception  of  the  Grand  Trunk  Pacific  Railway  down  to  the  present 
time,  there  has  been  continual  agitation  as  to  the  location  of  the  station  at  Prince 
George,  situated  at  the  confluence  of  the  Fraser  and  Nechaco  rivers.  Possibly  in  no 
city  in  Western  Canada  has  land  speculation  been  carried  on  to  a  greater  extent  than 
in  this  community,  and  some  millions  of  dollars  have  been  invested  by  the  gullible 
public  in  Eastern  Canada  which,  in  all  probability,  will  never  be  realized  upon,  and 
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the  whole  difficulty  in  the  location  and  building  of  the  station,  in  my  judgment,  has 
been  on  account  of  the  conflicting  interests  of  the  different  sets  of  land  jobbers  entirely 
regardless  of  the  business  interests  of  the  commiinity. 

There  are  three  distinct  localities  to  be  considered.  The  first  and  oldest  is  now 
called  South  Fort  George.  It  is  situated  on  the  main  Fraser  river,  south  of  the 
confluence  of  the  Eraser  and  Nechaco  rivers.  It  was  the  landing  place  of  the  boats 
which  plied  on  the  Fraser  river  for  many  years  in  the  past.  It  contained  the  &ite 
of  the  Hudson  Bay  Company  and  Government  offices,  and  is  now  practically  deserted. 

Lying  directly  north  of  old  Fort  George  and  nearer  the  junction  of  the  two  rivers' 
is  what  is  called  Prince  George,  and  west  of  Prince  George,  on  the  highlands  south 
of  the  Nechaco  river,  is  Fort  George.  The  whole  area,  consisting  of  a  sandy  plateau 
between  the  rivers  on  the  north  and  east  and  the  mountains  on  the  south  and  west, 
has  been  divided  and  subdivided  and  largely  sold  to  the  public. 

So  far  as  old  Fort  George  is  concerned,  both  from  the  standpoint  of  the  land 
speculator  and  the  man  who  hpnestly  wanted  to  do  business,  their  interest  in  thei 
location  of  the  station  would  be  practically  the  same  as  that  of  Prince  George,  because 
the  principal  highway  from  South  Fort  George  to  the  station,  wherever  it  may  be 
located,  would  lead  to  George  street,  which  is  the  principal  street  of  Prince  George. 

"When  the  road  was  located,  it  was  the  intention  to  establish  the  station  on  a 
level  plateau  just  south  of  the  railway  tracks  at  mileage  467-3  east  of  Prince  Jlupert, 
as  provided  for  by  an  order  of  this  Board,  No.  18902,  dated  March  20,  1913.  There 
seems  to  have  been  some  misapprehension  as  to  the  exact  location  provided  for  in  this 
order,  and,  therefore,  the  matter  was  heard  by  the  Board  and  a  new  order  issued, 
No.  19347,  dated  May  14,  1913,  locating  the  station  site  3,000  feet  east  of  the  eastern 
boundary  of  Fort  George  townsite,  and  rescinding  the  previous  order.  This  seems 
to  have  been  a  compromise  between  the  contending  parties. 

The  contest  continued,  and,  finally,  in*  the  month  of  November,  1914,  the  Board 
visited  Fort  George,  took  evidence,  and  finally  decided  to  move  the  station  about 
500  feet  further  east,  or  between  Oak  and  Ash  streets,  on  the  same  level  plateau), 
however,  with  ample  space  for  a  station  and  yards  and  just  as  well  located,  so  far  as 
the  general  business  was  concerned,  as  the  location  of  1913,  upon  the  condition, 
however,  that  some  means  of  access  could  be  found  to  the  station  site.  This  location 
was  approved  by  the  Board's  Order  No.  22995,  dated  'November  23,1914. 

About  this  time,  or  a  little  earlier,  the  Grand  Trunk  Pacific  purchased  an  Indian 
reserve  further  east,  subdivided  it  into  lots,  which  were  placed  upon  the  market  and 
sold  much  the  same  as  the  lots  in  Fort  George  had  been  sold  further  west,  and  there 
is  no  doubt  that  the  Grand  Trunk  officials  deliberately  delayed  carrying  out  the  orders 
of  this  Board,  intending,  at  least,  that  by  so  doing  the  Prince  George  townsite  lots 
would  become  more  valuable  than  if  the  station  had  been  erected  according  to  the 
Board's  orders,  because  they  had  erected  and  are  now  maintaining  a  wooden  shack 
near  Geojge  street,  which  serves  as  a  station  building.  The  result  was  that  George 
street,  starting  about  one  block  south  of  the  station,  or  at  Second  avenue,  and 
extending  south  for  four  blocks,  is  the  principal  business  street  of  the  city.  The 
next  important  business  street  is  Third  avenue,  extending  from  George  street  west 
through  Prince  George  and  also  through  Fort  George.  This  avenue  is  fairly  well 
built  up  for  three  or  four  blocks  west  of  George  street.  I  might  say  that  east 
of  George  street  there  is  very  little  development  and  will  not  be  at  least  for  many 
years  to  come,  because  the  ground  is  low  and  largely  covered  with  water  during 
freshet  time  of  each  year.  The  same  is  true  to  some  extent  of  the  location  immediately 
around  the  foot  of  George  street  and  just  east  and  north  of  the  present  station  site, 
but  this  could  be  overcome  by  a  very  small  amount  of  filling.  I  think  it  can,  however, 
be  accepted  that  the  business  of  this  city,  let  it  be  much  or  little  in  the  future,  will 
develop  west  of  George  street,  and,  if  one  had  sufficient  vision,  he  might  conceive  of 
development  further  south  along  the  Fraser  river  or  on  the  South  Fort  George 
townsite. 
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Some  years  ago  and  prior  to  the  Board's  order  of  November,  1914,  considerable 
development  took  place  in  Fort  George,  at  least  two  miles  west  of  George  street,  and  it 
has  always  been  the  contention  of  the  owners  of  property  in  that  section  that  the 
further  west  the  station  were  located  the  greater  advantage  it  would  be  to  their 
property,  and  this  has  been,  in  my  opinion,  the  whole  cause  of  the  difficulty.  It  has 
been  the  ambition  of  the  contending  parties  to  have  the  station  located  near  their 
property  in  order  that  it  might  help  them  to  sell  their  land  rather  than  that  it  would 
be  of  any  real  advantage  to  the  business  of  the  community. 

If  the  whole  territorj^  between  the  rivers  were  a  level  plateau,  their  contention 
would  be  correct  to  some  extent,  but  one  would  have  to  see  the  place  himself  in  order 
to  appreciate  the  physical  conditions  attending  the  proper  location  of  a  station  site. 
Starting  from  George  street  west  along  the  railway  for  about  600  or  700  feet  the  land 
is  fairly  level  with  an  average  elevation  of  from  6  to  9  feet  above  the  track  level,  but 
gradually  rising  going  westward  until  Victoria  street  is  reached.  From  the  foot 
of  this  street  there  is  a  deep  slough  running  westward  for  about  half  a  mile,  curving 
slightly  towards  the  northwest,  thus  entirely  separating  the  small  plateau  between 
that  and  the  railway  upon  which  the  Board's  orders  of  May,  1913,  and  November, 
1914,  located  the  station  site.  South  of  this  slough  there  is  an  abrupt  hill,  rising 
to  a  greater  height  as  one  comes  westward,  but  being  at  all  points  west  of  Victoria 
street  sufficiently  abrupt  to  make  a  road  down  the  hill  and  across  the  slough  to  either 
of  these  station  sites  extremely  difficult  and,  under  present  conditions,  impracticable. 
A  road  has  been  made  through  the.  small  embankment  at  the  foot  of  Victoria  street 
down  to  the  lower  level  and-  the  slough  has  been  filled  in  and  spanned  by  a  small 
bridge,  so  that,  during  ordinary  water  level  and  excepting  at  freshet  times,  there  is  not 
much  difficulty  in  reaching  the  station  site  of  November,  1914,  at  least  a  good  road 
could  be  provided  at  a  reasonable  cost. 

As  I  view  the  physical  conditions  existing  at  Prince  George  at  the  present  time, 
any  person  living  either  in  Fort  George  or  in  Prince  George  west  of  Victoria  street, 
wishing  to  get  to  either  of  these  station  'sites,  must  go  east  along  Third  avenue  to 
Victoria  street,  then  along  the  same  until  practically  to  the  railway  tracks,  go  around 
the  end  of  the  slough,  and  then  west  about  600  feet  to  the  location  of  November, 
1914,  and,  from  the  standpoint  of  accessibility  to  the  railway  station  by  persons  living 
west  of  Victoria  street,  it  seems  to  me  it  makes  no  difference  whatever  whether  after 
leaving  Victoria  street  they  travel  500  feet  west  or  600  feet  east.  If  they  go  600  feet 
west,  they  will  conriie  to  the  site  of  1914;  if  they  go  600  feet  east,  they  will  come  to 
Dominion  street;  and,  therefore,  I  would  locate  the  station  between  Dominion  and 
Quebec  streets.  This  would  involve  some  grading  of  First  avenue  and  possibly  some 
work  by  the  corporation  upon  Quebec  street,  although  that  street  is  now  graded 
practically  all  the  way  from  Third  avenue  to  the  railway  tracks. 

In  coming  to  this  conclusion,  I  am  actuated  only  by  the  convenience  of  the  public, 
and  am  entirely  disregarding  the  contentions  of  rival  land  companies  and  land 
owners,  which,  as  before  stated,  have  been  the  curse  of  the  community  and  the  cause 
of  all  the  trouble  over  the  location  of  the  railway  station,  and  I  have  no  hesitation 
in  saying  that,  had  the  different  interests  been  as  anxious  to  obtain  a  railway  station 
as  they  were  to  enhance  the  value  of  their  respective  properties,  the  people  of  the 
city  of  Prince  George  would  not  to-day  be  putting  up  with  the  miserable  accommoda- 
tion now  serving  them  as  a  railway  station. 

I  realize  that,  in  arriving  at  this  conclusion,  I  am,  to  a  certain  extent,  reversing 
the  decision  of  this  Board  as  hereinbefore  stated.  Almost  immediately  after  I  became 
Chairman  of  this  Commission,  an  Order  was  issued  by  this  Board,  signed  by  Com- 
missioner Goodeve  and  concurred  in  by  Commissioner  Rutherford,  ordering  the  railway 
company  to  proceed  with  the  erection  of  the  station  at  Oak  and  Ash  streets,  the  same 
to  be  completed  on  or  before  the  31st  day  of  December,  1919.  The  railway  company 
filed  plans,  which  were  approved  on  the  6th  day  of  October,  1919.  They  then  applied 
for  an  order  extending  the  time  within  which  the  same  should  be  completed.  This 
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was  refused  by  Order  No.  29137,  dated  the  10th  day  of  December,  1919;  and,  as  the 
railway  had  some  months  before  this  been  placed  in  the  hands  of  the  Minister  of 
Railways  and  Canals  as  a  receiver  and,  early  in  the  year  1920,  was  placed  under  the 
control  of  the  Canadian  National  Eailways,  who  are  anxious  to  have  the  matter  disposed 
of,  on  our  last  trip  west,  the  Deputy  Chief  Commissioner,  Mr.  Nantel,  and  myself 
visited  Fort  George,  where  a  public  hearing  was  held,  attended  by  the  mayor  of  Prince 
George  as  well  as  Mr.  Hammond,  who  w^as  the  moving  spirit  in  the  Fort  George?, 
townsite  transaction. 

Everybody  wanted  the  station  built  and  built  immediately,  and  an  examination  of 
the  facilities  at  that  point  convinced  me  that  the  station  could  not  be  erected  a  day 
earlier  than  the  interests  of  the  public  demanded.  At  the  hearing  three  or  four 
witnesses  were  produced,  all,  however,  claiming  that  the  location  of  the  station  on  the 
1914  site  would  benefit  their  individual  property.  In  fact,  nobody  seemed  to  consider 
the  location  of  the  station  from  any  other  standpoint  than  as  to  how  it  might  benefit 
their  particular  property. 

We  visited  every  portion  of  the  community.  We  found  South  Fort  George 
practically  abandoned,  so  far  as  any  business  was  concerned.  We  drove  all  over  the 
Fort  George  townsite,  and  saw  there  buildings  which  must  have  cost  hundreds  of 
thousands  of  dollars  boarded  up  and  the  place  practically  abandoned  with  the  exception 
of  a  very  few  families  who  are  living  in  a  few  places  scattered  here  and  there.  A  large 
hotel  had  been  burned  down,  and  a  warehouse  which  had  been  converted  into  a  hotel 
to  take  its  place  had  been  abandoned,  the  owner  having  moved  east  to  Quebec  street 
and  constructed  another  hotel,  and,  therefore,  as  the  Grand  Trunk  Pacific  officials,* 
who,  as  before  stated,  in  my  judgment  had  deliberately  flaunted  the  orders  of  this 
Board,  have  been  removed  from  any  further  authority  and  as  Mr.  Hammond  was 
compelled  to  admit  that  w^hat  he  wanted  more  than  anything  else  was  a  station,  I  came 
to  the  conclusion  that  we  could  afford  to  disregard  what  had  taken  place  in  the  past 
and  approach  this  matter  from  the  standpoint  of  the  requirements  of  the  present,  and, 
in  arriving  at  the  above  conclusion,  I  have  endeavoured  to  locate  the  station  site 
exactly  as  I  would  have  done  had  nothing  taken  place  heretofore  and  I  were  approaching 
the  matter  entirely  de  novo.  It  is  near  enough  to  George  street  and  Third  avenue  to 
ensure  that  no  business  interests  will  suffer.  It  is  nearer  any  point  west  of  Victoria 
street  than  the  1914  station  site.  Therefore,  from  the  standpoint  of  property  owners 
at  least  west  of  Victoria  street,  no  person  can  complain.  It  will  properly  serve  the 
business  community  as  now  situated,  and  will  give  the  people  of  that  portion  of  British 
Columbia  the  facilities  which  they  very  seriously  require. 

I,  therefore,  think  an  order  should  go  establishing  the  station  between  Dominion 
and  Quebec  streets,  and  that  it  should  be  constructed  and  in  operation  on  or  before 
the  1st  day  of  August  next.    An  order  will  issue  accordingly. 

Ottawa,  January  27,  1921. 

Hon.  W.  B.  Xantel,  Deputy  Chief  Commissioner,  concurred. 


Application  of  the  residents  of^  Cushing  and  Chute  a  Blondeau,  Quebec,  for  an  order 
directing  that  the  present  Cushing  station,  on  the  Canadian  National  Railways, 
he  moved  one  mile  further  east,  or  to  a  point  opposite  the  ferry  leading  between 
the  two  above-named  places. 

File  No.  18813. 

JUDGMENT 
Hon.  F.  B.  Carvell,  Chief  Commissioner: 

This  case  was  heard  by  the  Board  on  June  1  last,  and  at  the  hearing  I  was  much 
impressed  with  the  case  made  out  for  the  removal  of  the  station  to  a  point  opposite 
Chute  a  Blondeau.  The  railway  company,  I  think,  were  anxious  to  have  the  change 
made,  but  properly  left  the  matter  with  the  Board  to  decide. 
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Having  gone  into  the  matter  very  carefully,  I  am  prepared  to  adopt  the  memoran- 
dum of  the  Chief  Operating  Officer,  dated  the  23rd  instant,  and  to  find  that  the 
station  should  be  moved  as  therein  suggested. 

Ottawa,  Ont.,  March  3,  1921. 

Assistant  Chief  Commissioner  McLean  and  Commissioner  Rutherford  concurred. 


MEMORANDUM  OF  THE  CHIEF  OPERATING  OFFICER 

An  outline  of  the  stations  between  Hawkesbury  and  Carillon,  as  at  present  located, 
is  illustrated  on  the  attached  sketch.    The  mileage  separating  these  stations  is  as 


follows, — 

Hawkesbury  to  Grenville   1*2 

Grenville  to  Stonefield..   3*2 

Stonefield  to  Gushing-  Junction   1*5 

Gushing  Junction  to  Gushing   0*8 

Gushing-  to  Monalea   3*6 

Monalea  to  Carillon  '   1*8 


Cushing  Junction  is  the  junction  of  the  line  to  Joliette  which,  at  one  time,  was 
at  Grenville;  but  by  making  a  slight  diversion  of  the  Joliette  line  and  coupling  it  up 
with  the  Montreal  line,  as  at  present,  they  were  able  to  abandon  and  remove  some  five 
*  miles  of  track  which  was  a  duplication,  as  you  will  observe. 

The  time  table  provides  for  the  Hawkesbury-Montreal  local  trains  to  stop  at  the 
five  stations  intermediate  between  Hawkesbury  and  Carillon;  and,  in  addition,  for 
the  westbound  Montreal-Ottawa  train  to  stop  on  flag  at  Cushing;  and  for  the  return 
train  in  the  evening  to  do  the  same,  both  of  which  make  a  regular  stop  at  Grenville. 
The  establishment  of  the  junction  station,  with  the  new  diversion,  was  made  on  January 
11,  1920.  Previous  to  that  diversion  being  put  in,  Stonefield  station  was  on  the  old 
line  directly  north  of  where  it  is  now  shown  on  the  new  line.  This  new  location  was 
opened  on  May  2,  1920. 

The  small  station  shown  at  Monalea  was  established  by  order  of  the  Board  in 
June,  1919. 

The  company  employs  telegraph  operators  at  Cushing  Junction  in  connection 
with  their  train  operation. 

Cushing  Junction  station  is  directly  north  of  Greece  Point,  and  it  would  appear  to 
me  to  be  a  more  convenient  location  for  the  station  service  to  be  given  to  the  people 
located  at  Greece  Point  than  the  present  Cushing  station.  If  the  applicatioui  to  move 
Cushing  station  were  granted,  and  it  were  moved  to  a  position  right  opposite  Chute  a 
Blondeau,  it  would  seem  to  be  a  reasonable  solution  of  the  jaatter.  It  would  also 
make  a  better  distribution  of  the  distances  between  the  stations.  Cushing  would  then 
be  approximately  1-8  miles  east  of  Cushing  Junction. 

GEO.  SPENCER, 

Chief  Operating  Officer. 

Ottawa,  February  23,  1921. 
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Complaint  of  the  Calgary  Live  Stock  Exchange,  Calgary,  Alherta,  as  to  the  restricted 
valuations  of  live  stock  shipped  as  part  of  settlers'  effects,  and  claim  that  such 
valuations  should  equal  those  scheduled  in  the  New  Live  Stock  Contract  made 
effective  hy  Order  of  the  Board  No.  298,  of  date  June  2,  1920. 

File  28233.8. 

Heard  at  Calgary,  Alta.,  October  20,  1920. 

JUDGMENT 

Commissioner  Rutherford: 

This  case  was  heard  at  Calgary,  Alberta,  on  October  20,  1920,  before  the  Chief 
Commissioner  and  the  Deputy  Chief  Commissioner,  judgment  being  reserved. 

Having  gone  very  carefully  into  the  questions  raised  and  the  evidence  adduced 
at  the  hearing,  I  am  of  opinion  that  the  report  of  the  Chief  Traffic  Officer,  attached 
hereto,  should  be  adopted  as  the  judgment  of  the  Board,  and  that  order  should  go  in 
accordance  therewith. 

Ottawa,  March  5,  1921. 

The  Chief  Commissioner  and  the  Deputy  Chief  Commissioner  concurred. 

REPORT  OF  CHIEF  TRAFFIC  OFFICER 

This  is  a,  complaint  that  the  carriers  operating  on  the  western  prairies,  in  connec- 
tion with  the  movement  of  settlers'  effects,  in  carloads,  containing  live  stock,  still 
limit  their  liability  for  the  animals  to  the  valuations  of  the  old  live  stock  contract, 
and  application  is  made  for  the  increased  valuations  of  the  present  contract  as  approved 
by  the  Board's  General  Order  298,  June  2,  1920. 

The  contract  valuations  have  been  twice  increased  by  the  Board,  the  previous 
advance  having  been  required  by  the  Board's  judgment  dated  July  31,  1914,  made 
effective  January  2,  1915. 

The  three  sets  of  values  follow: — 


Old  1915  1920 

Horses                                                                       $100  $200  $200 

Mules                                                                       100  100  200 

Colts                                                                           100  '          100  100 

Cattle                                                                        50  80  150 

Hogs                                                                             10  15  40 

Sheep,  calves                                                             10  10  20 

I 


Settlers'  effects,  in  carloads,  including  not  more  than  10  head  of  live  stock,  when 
the  shipper  signs  the  carrier's  release  limiting  the  value  per  package  of  the  goods,  are 
classified  6th  class  in  the  approved  Canadian  Freight  Classification,  and  this  item 
of  the  classification  still  retains  the  old  valuations. 

The  effects  of  immigrants  from  the  United  States  are  not,  however,  charged  the 
6th  class  rates;  they  are  carried  under  a  special  tariff  from  the  border  gateways.  The 
rates  of  this  original  tariff,  subject  to  a  minimum  charge  of  $10  per  car,  approximated 
only  25  per  cent  of  the  6th  class  rates  of  the  standard  mileage  tariff  in  effect  prior 
to  the  judgment  of  the  Board  in  the  so-called  Western  Rates  Case  issued  in  April, 
1914.  The  companies  did  not  take  advantage  of  the  Board's  permissive  Order  in  the 
15  per  cent  case  to  increase  these  rates,  but  did  comply  with  the  requirements  of  Order 
in  Council  P.C.  1863,  and  have  further  increased  them  35  per  cent  as  permitted  by 
the  Board's  General  Order  Xo.  308  of  September  9  last. 

The  tariffs  require  a  live  stock  contract  to  be  executed,  in  addition  to  the  bill  of 
lading  for  the  goods,  when  the  car  contains  live  stock,  and  the  valuations  printed  in 
the  contract  to  be  altered  to  correspond  with  those  of  the  Classification  as  shown 
above  in  the  "  Old  "  column.  The  case  turns  on  whether  this  tariff  requirement  ought 
to  be  cancelled  and  the  valuations  of  the  live  stock  contract  substituted. 
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There  can  be  no  question  that  these  low  special  rates  from  the  various  ports  of 
entry  have  been  of  great  assistance  in  the  development  of  the  western  country,  as  they 
were  intended  to  be.  The  question  is  whether  they  reasonably  entitle  the  railway 
companies  to  restrict  their  liability  to  a  greater  extent  than  if  they  charged  the 
ordinary  tariff  r^es.  The  right  of  the  carrier  to  impose  reasonable  lawful  provisions 
as  some  measure  of  compensation  when  reduced  rates  are  granted,  such  as,  for  example, 
a  greater  minimum  carload  weight  than  that  of  the  Classification  as  applied  to  the 
regular  tariff  rate  on  certain  commodities.  If  the  western  carriers  were  required  to 
increase  their  responsibility  in  connection  with  the  carriage  of  settlers'  effects  with 
live  stock,  they  might  not  unreasonably,  in  my  estimation,  except  an  increased  rate 
for  the  carriage. 

The  question  of  similar  shipments  moving,  not  from  the  ports  of  entry,  but 
between  points  both  in  Canada  was  also  brought  up.  Mr.  Reid  admitted  that  the* 
reason  for  the  special  rates  on  incoming  shipments  from  the  States,  namely,  the 
attraction  of  new  settlers,  did  not  apply  in  the  case  of  merely  migratory  movements 
within  Canada ;  and  he  mentioned  that  it  was  solely  in  view  of  encouraging  immigra- 
tion that  he  spoke. 

This  particular  local  traffic  has  also  received  special  consideration  by  the  railways, 
and  although  the  rates  do  not  scale  so  low  as  those  previously  referred  to,  I  would 
apply  the  same  argument.  Taking  for  illustration,  the  250-mile  rates  of  the  Canadian 
Pacific  Railway  exhibit  the  comparison  is  as  follows : — 

Horses,  straight  carloads   40i  cent&  per  100  lb. 

Cattle,  straig-ht  carloads   37        "  " 

Effects  and  stock,  local   29        "  " 

Effects  and  stock,  ex,  United  States   131      "  " 

There  is  this  point,  however,  that  the  shipper  of  a  mixed  carload  of  effects  and 
stock  would  get  no  further  protection  if  he  were  willing  to  pay  the  full  6th  class  rate 
under  the  Classification,  instead  of  the  special  29  cent  rate,  because,  as  previously 
mentioned,  the  classification  of  settlers'  effects  still  carries  the  old  valuations.  The 
standard  6th  class  rate  for  250  miles  is  49|  cents. 

The  6th  class  rates  are  higher  than  the  live  stock  rates  both  in  the  east  and  the 
west.  I  therefore  consider_the  live  stock  valuations  in  the  classification  of  household 
goods  and  settlers'  effects  ought  to  be  brought  up  to  the  level  of  those  of  the  live  stock 
contract,  and  particularly  so  in  view  of  Mr.  Kirkpatrick's  remarks  at  the  close  of  the 
hearing  that  there  had  been  some  discussion  looking  to  the  abolition  of  the  special 
rates  for  the  local  movements. 

Respectfully  submitted, 

J.  HARDWELL, 

Chief  Traffic  Officer. 

Ottawa,  November  18,  1920. 


\ 
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GENERAL  ORDER  No.  332 

In  the  matter  of  the  complaint  of  the  Calgary  Live  Stock  Exchange  as  to  the  restricted 
valuations  on  live  stock  shipped  as  part  of  settlers'  effects^  and  claim  that  such 
valuations  should  equal  those  scheduled  in  the  New  Live  Stoch  Contract,  made 
effective  hij  the  Order  of  the  Board  No.  298,  dated  June  2,  1920. 

File  No.  28233.8. 
Monday,  the  14tli  day  of  March,  A.D.  1921. 

Hon.  F.  B.  Carvell^  K.C,  Chief  Commissioner. 

Hon.  W.  B.  Naxtel^  K.C,  Deputy  Chief  Commissioner. 

J.  G.  Rutherford^  C.M.G.,  Commissioner. 

Upon  hearing  .the  complaint  at  the  sittings  of  the  Board  held  in  Calgary,  October 
20,  1920,  the  complainant,  the  Canadian  Pacific  Railway  Company,  and  the  Canadian 
National  Railways  being  represented  at  the  hearing,  and  what  was  alleged;  and  upon 
the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 

The  Board  Orders:  That  the  live  stock  valuations  in  the  classification  of  house- 
hold goods  and  settlers'  effects  as  set  out  on  page  100  of  the  Canadian  Freight  Classifica- 
tion No.  16,  be  amended  so  as  to  agree  with  the  provisions  of  section  1  of  the  Live 
Stock  Bill  of  Lading,  Schedule  "  A,"  approved  by  the  General  Order  of  the  Board 
No.  298,  dated  June  2,  1920. 

F.  B.  CARYELL, 

Chief  Commissioner. 


Consideration  of  the  contention  of  the  Bailway  Association  of  Canada,  regarding  the 
interpretation  of  Sections  306  and  307  of  The  Railway  Act. 

File  29579. 

Heard  at  Ottawa  May  18,  1920. 

JUDGMENT 

Commissioner  Boyce: 

The  question  involved  arose  originally  from  the  following  inquiry,  addressed  by 
the  Chief  Operating  Officer  of  the  Board,  March  8,  1919,  to  Mr.  C.  G.  Bowker,  General 
Superintendent  of  the  Grand  Trunk  Railway  Company: — 

"  Referring  to  our  discussion  of  Thursday  last,  re  Brantford.  I  forgot  to 
inquire  as  to  why  your  trains  approaching  the  electric  line  crossing  at  Colborne 
Street  and  at  Market  Street  do  not  come  to  a  stop  before  crossing,  as  required 
by  Section  278  of  the  Act,  to  which  I  would  direct  your  attention." 

Which  was  answered  as  follows: — 

"Replying  to, yours  of  March  8.  Our  trains  do  not  stop  at  points  where 
they  cross  electric  lines.  It  has  never  been  understDDd  that  Section  278  of  the 
Act  requires  steam  lines  to  stop  at  electric  line  crossings.  If,  however,  that 
is  the  interpretation  placed  on  it,  we  are  going  to  have  a  fine  time  getting 
passenger  trains  through  some  of  our  large  cities,  such  as  Montreal  and  London, 
where  we  have  a  number  of  electric  line  crossings." 

The  section  (278)  is  in  the  old  Act.  The  corresponding  section  in  the  Consolidated 
Railway  Act  of  1919  is  307.  Section  306  (formerly  section  277),  is  also  involved  in 
the  consideration  of  the  questions  raised. 

The  inquiry  was  carried  to  the  Canadian  Railway  War  Board,  by  the  following 


query,  by  the  Chief  Operating  Officer  of  this  Board,  on  May  6,  1919 — 

"How  do  you  interpret  section  278  (now  307)  of  the  Eailway  Act?  Should 
the  steam  railway  train  stop  before  crossing  the  electric  line  at  a  non-interlocked 
crossing  ?" 

To  which  the  Railway  War  Board  replied,  August  14,  1919: — 

"It  is  the  view  of  the  War  Board  that  in  the  circumstances  described,  the 
steam  railway  train  should  stop  before  passing  over  the  electric  line  at  a  non- 
interlocked  crossing." 

A  further  inquiry  by  the  Chief  Operating  Officer  of  the  Board,  under  date  Septem- 
ber 4,  1919,  addressed  to  the  Canadian  Railway  War  Board,  as  to  whether  the  War 
Board  has  taken  any  action  with  the  railways  to  give  effect  to  its  interpretation  of 
section  278  (section  307  of  the  1919  Act),  requiring  a  steam  railway  train  to  sto^ 
before  crossing  over  an  electric  line  at  a  non-interlocked  crossing,  brought  the  following 
equivocal  and  apparently  contradictory  reply,  which,  coming  from  the  War  Board 
(now  the  Canadian  Railway  Association),  raised  an  important  question  upon  a  matter 
directly  connected  with  the  efficient  administration  of  the  provisions  of  the  Railway 
Act,  respecting  public  safety: — 

"  It  is  our  view  that  no  special  action  of  this  Board  is  necessary  to  give 
effect  to  this  regulation.  We  understand,  however,  that  there  is  a  question 
'  as  to  the  intent  of  the  Act  as  regards  application  of  the  rule  in  the  case  of  non- 
interlocked  crossings  of  a  steam  railway  with  a  street  car  line  or  tramway.  It  is 
the  view  of  our  General  Operating  Committee  that  this  is  not  the  intent  of  the 
Act." 

The  effect  of  this  reply,  as  is  indicated  in  a  memorandum  of  the  Chief  Operating 
Officer,  is  to  leave  the  matter  just  where  it  was,  so  far  as  the  railways  contention  is 
concerned,  when  Mr.  Bowker's  letter  of  March  11,  1919,  was  received. 

The  practice  referred  to  in  that  letter,  cited  aboVe,  is  being  continued.  The 
operation  is  said  to  endanger  safety,  and  to  be  out  of  conformity  to  sections  306  and 
307  of  the  Railway  Act. 

After  giving  due  consideration  to  the  contentions  of  the  railways  as  to  the 
interpretation  of  the  sections  referred  to  the  Board  had  advised  the  principal  railways 
to  the  following  effect,  viz : — 

"  Referring  to  the  above  matter,  which  has  been  the  subject  of  investigation 
and  consideration  by  the  Board,  I  am  directed  to  write  the  interested  parties 
as  follows: — 

"  The  question  appears  to  be  governed  by  sections  306  and  307  of  the  Railway 
Act,  1919  (old  sections  277  and  278).  It  seems  quite  clear,  by  section  306,  that 
neither  train,  nor  engine,  nor  electric  car  shall  make  the  crossing  until  the 
proper  signal  has  been  received  that  the  way  is  clear.  The  provision  applies 
equally  to  train,  engine,  and  electric  car,  and,  the  context  not  being  inapplicable 
(but  being  distinctly  applicable),  the  word  'railway^  includes  street  railway 
and  tramway.  Section  307  is  specific  in  its  terms  as  to  what  is  required  to  be 
done." 

The  Railway  Association  contested  the  views  of  the  Board  as  expressed  in  the 
above  quoted  letter  and  asked  for  a  public  hearing,  and  the  Board,  therefore,  called 
upon  the  railways  in  public  hearing  (Ottawa  May  1,  1919),  to  submit  their  views. 
At  the  hearing,  the  Grand  Trunk,  Canadian  Pacific,  Canadian  National,  Michigan 
Central,  and  New  York  Central,  were  represented,  as  also  the  railway  employees.  The 
matter  stood,  after  hearing,  upon  the  understanding  that  the  railway  companies  would 
draft,  and  submit  for  the  consideration  of  the  Board,  a  suggested  clause,  which  from 
the  railways  point  of  view,  would  elucidate  the  sections  of  the  Act  referred  to  (sections 
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306  and  307).  No  action  has,  however,  been  taken  in  this  direction,  and  counsel  for 
the  Canadian  Pacific  Railway  Company  has  written  the  Board  that  the  solicitors  for 
the  various  companies  were  of  opinion  that  no  amendment  was  necessary,  and  it  is, 
therefore,  desirable  to  dispose  of  the  question  raised  at  the  hearing,  so  far  as  is  within 
the  Board's  province  to  do  so. 

I  see  nothing  in  what  was  advanced  at  the  hearing,  or  subsequently,  to  change  the 
view  of  the  Board  upon  the  questions  raised,  as  shortly  expressed  in  the  Board's  letter 
to  the  railways  of  October  29,  1919,  quoted  above.  I  have  examined  the  case  referred 
to  l)y  the  Railway  Association,  in  its  letter  of  February  28,  1920  (file  25177),  which 
does  not,  it  seems  to  me,  in  any  way  support  the  argument  contra  to  the  Board's 
opinion,  expressed  as  above,  as  to  the  sections  in  question.  In  so  far  as  it  is  relevant 
to  all,  the  decision  in  that  case,  while  in  no  way  interpreting  the  sections  of  the  old 
Act,  corresponding  to  the  present  sections  306  and  307,  did  emphasize  the  fact 
that  the  principle  to  be  maintained  at  all  these  crossings  was  that  of  public  safety, 
and  the  Board's  views  in  this  case,  sustained  that  principle  in  its  view  of  the  sections. 
It  is  by  section  287  (1)  a  part  of  the  Board's  duty  to  provide,  — 

"  for  the  protection  of  property,  and  the  protecion,  safety,  accommodatin  and 
comfort  of  the  public,  and  of  the  employees  of  the  company,  in  the  running 
and  operating  of  trains  and  the  speed  thereof,  or  the  use  of  engines,  by  the 
company,  or  on  or  in  connection  with  the  railway." 

and  in  considering  the  application  of  any  section,  or  combination  of  sections,  of  the 
Act,  to  a  particular  condition  of  things,  or  to  a  particular  operation,  it  is  surely  the 
correct  and  wholesome  principle  to  give  due  weight  to  the  conservation  of  all  the 
provisions  of  the  Act  passed  in  the  interests  of  upholding  public  safety. 

The  operation  at  raihvay  crossings — that  is,  the  crossing  of  one  railway  by  another 
— inferior,  or  superior,  is,  under  the  most  stringent  safeguards,  a  hazardous  one.  No 
stronger  evidence  of  that  fact  can  be  furnished  than  by  the  recent  terrible  accident, 
accompanied  by  enormous  loss  of  life,  at  a  crossing  of  the  New  York  Central  and 
Michigan  Central  railways  at  Porter,  Ind.,  where,  with  full  interlocked  installed,  the 
human  element  of  sight  and  caution  seemed  to  fail,  and  two  high-speed  first-class 
trains  crashed  together.  The  intention  of  the  legislation  in  question  is,  undoubtedly, 
in  the  interests  of  public  safety,  and  if,  as  I  do  not  admit  or  find,  there  is  any  language 
open  to  a  dual  construction,  or  admitting  any  doubt,  as  to  exactness  of  the  detail  of 
the  operation  intended  to  be  followed,  that  construction  which  will,  in  its  broadest 
sense,  afford  the  greater  protection,  will  best  uphold  and  support  the  principle  of 
preserving  public  safety  aimed  at  by  Parliament  in  enacting  the  law.  In  such  manner, 
and  with  due  regard  to  the  paramount  interests  of  public  safety  involved,  the  Board 
has  expressed  its  views. 

While,  on  the  argument,  the  meaning  of  these  sections  was  subjected  to  ingenious 
suggestion,  from  various  points  of  view,  I  fail  to  see  that  difiiculty  in  reading  the 
sections,  one  with  another,  as  was  attempted  to  be  shown.  Under  hearing  Precautions 
at  railway  crossings,"  these  sections  appear. 

The  argument  was  that  under  neither  section  306  nor  307  requires  a  steam  railway 
to  stop  when  crossing  an  electric  road  or  tramway.  It  is  conceded  that  if  the  crossing 
is  that  of  two  steam  railways  under  subsection  (1)  of  section  306,  all  trains  or  engines 
come  to  a  stop.  It  is  argued,  in  effect,  that  section  306,  subsection  (1),  while 
prohibiting  an  electric  train,  or  an  electric  car,  on  a  main  line  of  railway,  from 
passing  over  a  crossing  of  a  steam  railway,  until  a  proper  signal  has  been  received,  as 
by  that  section  prescribed,  the  trains  or  engines  on  the  steam  railway  may  cross  the 
electric  railway  without  such  stop. 

This  is  made  clear  by  the  following  question  and  answer  (vol.  327,  p.  2954)  : — 

"The  Chief  Commissioner:  Then  you  mean  that  if  an  ordinary  train  is 
coming  along  and  reaches  a  place  where  the  electric  road  crosses  the  steam  road, 
the  train  is  not  compelled  to  stop  ? 

"Mr.  CriisiiOLM :  Yes,  that  is  my  argument." 
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I  cannot  read  section  306  (1),  as  to  see  the  cogency  of  this  argument.  The  section 
is  prohibitive : — 

"  Xo  train,  or  engine,  or  electric  car,  shall  pass  over  any  crossing  where  two 
main  lines  of  railway  or  the  main  tracks  of  any  branch  lines  cross  each  other 
at  rail  level,  whether  they  are  owned  by  different  companies  or  the  same  company, 
until,  etc.,  etc." 

A  train  or  engine  does  not  run  an,  electric  line,  but  the  prohibition  is  as  to  train 
or  engine.  The  electric  car  does  not  run  on  the  steam  railway,  but  the  prohibitioji  is 
as  to  the  electric  car.   Xo  significance  in  my  opinion  is  to  be  attached  to  the  words, — 

"  Any  crossing  where  two  main  lines  of  railway,  or  the  main  tracks  of  any 
branch  lines,  cross  each  other  at  rail  level " 

in  the  absence  of  any  specific  interpretation  in  the  Act  as  to  what  is  a  "  main  "  line  of 
railway,  either  steam  railway,  or  electric  railway.  In  most  cases  every  electric  railway 
is  a  main  line  of  that  railway,  and  as  to  steam  railways  the  section  applies  as  well  to 
branch  lines  (main  tracks)  as  to  main  lines  of  railway,  and  the  interpretation  section 
(subsection  21)  of  section  2  means  any  railway  which  the  company  (i.e.,  the  railway 
company)  has  authority  to  construct,  or  operate,  and  except  where  the  context  is 
inapplicable,  includes  electric  railway  and  tramway.  It  would  be  very  hard  to  argue, 
in  the  face  of  the  enacting  words  of  the  section  specifically  mentioning  electric  cars, 
that  the  inclusion  of  electric  railways  on  which  those  cars  run  is  inapplicable  to  the 
context  of  the  section  and  my  view  is  that  the  word  "  railway  "  in  the  section  includes, 
and  is  plainly  intended  to  include,  railways,  steam  or  electric,  and  with  that  made 
plain,  the  prohibition  applies  equally  to  a  train,  or  engine,  on  the  steam  railway 
as  well  as  to  the  electric  car  on  the  electric  railway. 

Subsection  (1)  of  section  306  is  applicable  where  there  is  "  a  competent  person  or 
^-atchman  in  charge  of  "  such  crossing."  Subsection  2  of  section  306  makes  provision, 
for  the  movement  in  the  case  of  an  electric  car  crossing  any  railway  track  at  rail 
level  where  there  is  no  person  in  charge,  so  that  under  subsection  (1)  of  306,  if  there 
is  a  person  in  charge  of  the  crossing,  it  seems  to  me  that  train  or  engine,  on  the  steam 
railway,  and  electric  car  on  the  electric  railway,  is  prohibited  from  passing  over  the 
crossing  until  the  signal  is  given.  Under  subsection  (2)"  it  is  a  specific  duty,  by 
reason  of  the  nature  of  the  traffic,  laid  upon  the  conductor  of  the  electric  car,  to  leave 
his  car  and  ascertain  that  the  way  is  clear,  before  giving  a  signal  to  proceed.  The 
differences  in  the  operations  mentioned  in  subsection  1  and  subsection  2  of  section  306, 
are  differences  merely  by  reason  of  the  diverse  nature  of  the  operations  of  the  steam 
train  and  electric  car  respectively. 

Now  section  307  is  absolutely  mandatory  in  its  enactment.    It  says: — 

"  Every  engine,  train,  or  electric  car  shall,  before  it  passes  over  any  crossing, 
as  in  the  last  preceding  section  mentioned,  be  brought  to  a  full  stop  " ; 

Then  follows  a  provision  that  where  there  is  an  interlocking  switch  and  signal  system, 
or  any  other  device,  which,  in  the  opinion  of  this  Boatd  renders  it  safe  to  permit 
engines  and  trains,  or  electric  cars  to  pass  over  such  crossing,  without  heing  brought  to 
a  stop,  the  Board  may,  by  order,  permit  such  engines  and  trains,  and  cars  to  pass  over 
such  crossing,  without  stopping,under  such  regulations  as  to  speed  and  other  matters 
as  the  Board  deems  proper. 

No  argument  that  I  have  heard  has  impressed  me  as  varying  the  plan  meaning 
of  this  section  as  applied  to  section  306.  It  is  a  specific  direction  in  the  interests  of 
public  safety  as  to  the  taking  of  necessary  precautions  at  a  railway  crossing  to  avoid 
danger,  as  well  in  the  interests  of  the  public  riding  on  the  electric  railway  as  of  those 
riding  on  the  steam  railway.  I  see  no  reason  why  the  passengers  on  an  electric 
railway  should  be  exposed  to  a  greater  hazard  than  those  on  a  steam  railway — but  this 
is  by  the  way.    The  sections  are,  to  my  mind,  interlocked,  and  provide  clearly  for  the 
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various  operations  involved,  and  1  think  section  307  leaves  no  room  for  doubt,  that 
whether  there  be  a  watchman  or  not  at  the  crossing,  every  engine,  train,  or  electric 
car  shall,  before  it  passes  over  any  crossing,  such  as  is  mentioned  in  section  306,  be 
brought  to  a  stop,  unless  under  the  conditions  and  provisions  mentioned  in  section  307, 
the  leave  of  the  Board  is  obtained  to  pass  over  said  crossing  without  stopping. 

At  the  hearing  the  railway  employees  were  represented  by  Mr.  W.  L.  Best,  who 
strongly  contended  that  the  section  meant  "  stop.'^ 

Although  ingenious  argument  was  directed  at  the  hearing  to  endeavour  to  engraft 
upon  the  sections,  or  one  of  them  (section  306),  a  meaning  which  is  obscure,  I  am 
unable  to  agree  that  the  sense  of  the  section  is  in  any  way  obscured  or  that  there  is 
any  exception  in  favour  of  steam  railways  in  their  mandatory  nature  as  to  precautions 
in  such  a  place  of  danger  where  the  interests  of  public  safety  must  receive  the  broadest 
and  most  anxious  consideration  of  the  Board. 

Ottawa,  March  7,  1921. 

The  Chief  Commissioner,  the  Assistant  Chief  Commissioner  and  Commissioner 
Rutherford  concurred. 


Complaint  of  Deviney.  &  Campbell,  St.  Marys,  Ontario,  that  the  Canadian  Pacific 
Railway  Company  has  increased  its  rate  for  switching  stone  dust  from  the 
Thames  Quarry  Company  to  their  tile  plant  at  St.  Marys,  from  1  cent  per  100 
pounds,  minimum  $5  per  car,  to  3  3-Jf  cents  per  100  pounds. 

File  No.  21700.8. 

Hon.  F.  B.  Carvell,  Chief  Commissioner: 

This  case  was  heard  in  Ottawa  on  June  15  last,  and,  from  the  evidence,  it  appears 
that  the  Canadian  Pacific  Railway  Company  is  charging  3|  cents  per  100  pounds,  on 
the  transportation  of  stone  dust  from  the  Thames  Quarry  Company  to  the  tile  plant 
of  Deviney  &  Campbell,  at  St.  Mary's,  Ont.,  a  distance  of  only  a  few  hundred  feet. 

While,  strictly  speaking  the  line  haul  might  be  applicable,  yet  it  is,  in  my  opinion, 
so  much  an  interplant  movement  that  it  at  least  should  be  considered  as  such,  and, 
therefore,  I  *adopt  Mr.  Hardwell's  memorandum  of  the  19th  of  May,  1920,  and  think 
an  order  should  issue  fixing  the  rate  on  this  movement  at  2  cents  per  100  pounds. 

Ottawa^  Ont.^  March  15,  1921. 

Hon.  W.  B.  Xantel,  Deputy  Chief  Commissioner,  and  Commissioner  A.  C.  Boyce 
concurred. 

REPORT  OF  CHIEF  TRAFFIC  OFFICER 

Complaint  is  made  that  for  a  switch  movement  of  only  250  yards  the  Canadian 
Pacific  Railway  charges  its  line  haul  special  mileage  building  material  tariff  rate  of 
3f  cents  per  100  pounds,  minimum  weight  the  marked  capacity  of  the  car  but  not  less 
than  60,000  pounds  on  stone  dust  from  the  Thames  Quarry  Company's  plant  to  com- 
plainant's factory,  for  the  manufacture  of  drain  tile  (tariff  E-3661).  This  rate  operates 
up  to  10  miles. 

Complainants  say  they  formerly  paid  $5  per  car,  which  was  the  rate  shown  in 
supplement  9  to  E-2646  (local  switching  tariff)  as  1  cent  per  100  pounds,  minimum 
$5  per  ear.  Mr.  Flintoft  says  complainants  got  the  benefit  of  this  rate  through  an 
oversight,  as  it  was  published  to  the  Thames  Quarry  Company's  plant  only,  which  is 
true;  but  apparently  to  avoid  trouble  Mr.  Flintoft  advises  that  complainants  were 
"  entitled  to  enjoy  it,"  which,  failing  proper  publication,  is  not  true.  This  switching 
tariff  was  superseded  November  1  last  by  the  present  E-3669,  which  contains  no  St. 
Marys  rate  whatever  other  than  the  10th  class  rate  of  4|  cents,  hence  the  substitution 
of  the  building  material  tariff  first  referred  to  for  this  particular  movement. 
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The  present  tariffs  of  the  companies  apply  the  class  rate  principle  to  local 
switching,  many  exceptions  being  made,  however,  for  inter-plant  and  other  movements, 
the  inter-plant  forming  the  great  majority.  I  hold  to  the  last  paragraph  of  my  report 
of  the  9th  April  in  this  file.    The  movement  in  question  is  an  inter-plant  one. 

Judged  by  the  published  specific  rates  for  various  inter-plant  movements,  I 
consider  that  the  complainants  should  not  be  asked  to  pay  more  than  2  cents  per  100 
pounds,  assuming  that  the  movement  is  a  fairly  continuous  one. 

I  would  recommend  that  the  matter  be  brought  to  a  hearing. 

J.  HAEDWELL, 

C.T.O, 

Ottawa,  May  19,  1920. 


OEDEK  No.  30794 

In  the  matter  of  the  complaint  of  Deviney  &  Campbell,  of  St.  Marys,  Ont.,  that  the 
Canadian  Pacific  Railway  Company  has  increased  its  rate  for  switching  stone 
dust  from  the  Thames  Quarry  Company  to  its  tile  plant  at  St.  Marys,,  from  one 
cent  per  100  pounds,  minimum  $5  per  car,  to  3  S-lf.  cents  per  100  pounds. 

File  No.  21700.8. 

Wednesday,  the  16th  day  of  March,  A.D.  1921. 

Hon.  F.  B.  Carvell^  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE^  K.C.,  Commissioner. 

Upon  hearing  the  complaint  at  the  sittings  of  the  Board  held  in  Ottawa,  June  15, 
1920,  the  complainants  and  the  railway  company  being  represented  at  the  hearing,  and 
what  was  alleged;  and  upon  the  report  and  recommendation  of  the  Chief  Traffic 
Officer  of  the  Board, — 

The  Board  Declares:  That  the  charge  of  3^  cents  per  100  pounds  made  by  the 
Canadian  Pacific  Railway  Company  for  switching  stone  dust  from  the  Thames  Quarry 
Company's  plant  to  the  complainants'  factory  at  St.  Marys  was  wrongfully  made  and 
should  have 'been  2  cents  per  100  pounds;  and  the  Canadian  Pacific  Railway  Company 
is,  therefore,  hereby  authorized  to  refund  the  amount  of  such  overcharge  to  the  com- 
plainant. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Application  of  the  Dominion  Atlantic  Railway  Company  for  reduction  of  train  service 
(1)  between  Truro  and  Windsor  and  (2)  between  Kentville  and  Annapolis. 

File  No.  14241 

Heard  at  Moncton,  March  7,  1921. 

JUDGMENT 

Hon.  F.  B.  Carvell  Chief  Commissioner: 

(1)  Heretofore  two  daily  trains  have  been  in  effect  on  this  division,  one  leaving 
Truro  early  in  the  morning,  returning  to  Truro  before  the  noon  hour,  and  another 
leaving  Truro  in  the  afternoon  and  returning  in  the  evening.  The  service  was  no 
doubt  excellent  and  satisfactory  to  all  parties  concerned.    The  company,  however,  has 
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shown  by  an  exhibit  filed  at  Moncton  on  the  7th  instant  that  their  net  operating  loss 
for  the  year  ending  December  31,  1920,  was  $27,076  and  that  their  debenture  interest 
was  $239,926,  making  an  actual  cash  loss  of  $255,175,  which  must  be  provided  for  from 
some  source,  after  giving  credit  for  interest  on  Boston  &  Yarmouth  Steamship 
Company  bonds.  In  addition  to  this,  a  large  amount  of  money  has  been  advanced 
by  the  Canadian  Pacific  Railway  Company,  and,  according  to  their  contention,  if  this 
were  taken  into  consideration,  the  deficit  would  be  nearly  $700,000  per  year,  but  as 
above  stated,  on  the  two  items  of  operating  deficit  and  debenture  interest  which  must 
be  paid,  the  deficit  is  a  quarter  of  a  million  dollars  per  year.  It,  therefore,  became 
necessary  on  the  part  of  the  company  to  see  how  they  could  proceed  to  correct  this 
condition  of  affairs,  if  at  all  possible,  and,  among  other'  things,  they  made  the 
proposed  reduction  in  train  service  above  mentioned. 

They  suggested  continuing  the  afternoon  trains  and  eliminating  the  morning 
trains.  The  difficulty  with  this  proposal  is  that  the  mails,  etc.,  leave  Halifax  in  the 
morning  for  Windsor  and  connect  with  the  first  train  north  to  Truro,  and  under  their 
arrangement  there  would  be  no  service  until  the  evening.  The  Board  has,  therefore, 
considered  the  matter  very  carefully  and,  after  consultation  with  both  the  public  and 
the  railway  company,  has  suggested  that  train  No.  1  leave  Truro,  daily,  except  Sunday, 
«  at  6.35  a.m.,  and  arrive  Windsor  at  8.50  a.m.,  as  at  present;  train  Ko.  4  leave  Windsor 
at  11.30  a.m.,  and  arrive  at  Truro  at  1.50  p.m.,  daily,  except  Sunday;  the  other  two 
trains  to  be  cancelled. 

This  will  connect  with  the  morning  train  from  Halifax  which  will  leave  Windsor 
somewhat  later  than  under  present  conditions  but  yet  early  enough  to  meet  all  actual 
requirements.  It  also  will  give  the  residents  aloiig  the  line  an  opportunity  of  going  to 
.  Windsor  in  the  morning  and  remaining  there  from  8.50  until  11.30,  which  should  give 
them  time  to  do  their  necessary  business.  This  should  meet  the  reasonable  require- 
ments of  the  public  as  well  as  the  town  of  Windsor,  and  I  think  should  be  satisfactory. 

(2)  In  this  case  the  territory  between  Kentville  and  Annapolis  is  served  by  the 
regular  day  express  leaving  Halifax  in  the  morning,  arriving  at  Yarmouth  in  the 
evening,  and  the  reverse  train  daily  from  Yarmouth  to  Halifax.  Both  these  trains 
go  through  the  territory  affected  during  the  middle  of  the  day.  Then  there  is  a  very 
fast  freight  train  leaving  Halifax  one  night  for  Yarmouth  and  Yarmouth  for  Halifax 
the  next  night  to  which  is  attached  a  Pullman  coach,  which  gives  ample  accommoda- 
tion for  those  passengers  who  wish  to  make  the  trip  during  the  night.  In  addition 
there  are  two  trains,  Nos.  96  and  97,  one  of  which  leaves  Annapolis  early  in  the 
morning,  at  5.15  a.m.,  arriving  at  Halifax  at  11.05  a.m.,  and  returning  leaving  Halifax 
at  3.30  p.m.  and  arriving  at  Annapolis  at  9.20  p.m.  Without  doubt  this  is  a  very 
convenient  train  to  the  people  of  the  Annapolis  Valley,  and  one  about  which  there 
seems  to  have  been  a  great  deal  of  agitation  and  negotiation  for  many  years  past. 
There  have  been  many  changes  and  combinations.  Sometimes  it  has  run  only  as  far 
as  Kentville.  Then  again  it  has  stopped  at  Middleton,  and,  for  something  over  a  year 
past,  has  been  running  to  Annapolis. 

The  company  contends  this  train  is  costing  $3,200  per  month  for  wages,  fuel, 
locomotive  supplies,  repairs,  and  extra  service  of  agents,  while  the  average  gross 
monthly  earnings  amount  to  only  $2,300  per  month,  thus  leaving  a  clear  deficit  o£ 
$900  per  month,  and  argue  that,  if  the  train  were  cancelled,  they  would  practically 
save  the  whole  $3,200  per  month,  because  thoy  would  get  the  business  on  the  other 
trains. 

The  question,  therefore,  arises  under  existing  conditions  would  the  remaining 
train  service  be  reasonable?  In  my  judgment  it  would,  although  I  am  sorry  to  come 
to  this  conclusion,  because  I  appreciate  the  great  convenience  and  to  some  extent 
advantage  to  the  residents  of  the  Annapolfs  Valley  by  virtue  of  this  train  service. 

I  have  personally  discussed  the  matter  to-day  with  Mr.  Graham,  the  general 
manager  of  the  company,  and  he  agrees  that,  if  business  will  at  all  warrant  it,  on  the 
1st  day  of  July  he  will  be  willing  to  replace  the  train,  continuing  it  until  the  end  of 
19810—2 
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the  year,  and,  with  this  understanding,  I  think  the  Board  cannot  do  otherwise  than 
grant  the  request  of  the  company  to  cancel  the  train. 

An  order  should,  therefore,  issue  authorizing  the  cancellation  of  trains  No.  96 
and  97  from  Kentville  to  Annapolis  and  authorizing  the  company  to  arrange  their 
train  service  between  Truro  and  Windsor  in  accordance  with  the  above  provisions. 
Ottawa,  Oxt.,  March  21,  1921. 

Assistant  Chief  Commissioner  McLean,  and  Commissioners  Boyce  and  Euther- 
ford  concurred. 


Application  for  approval  of  proposed  Supplement  No.  16  to  Canadian  Freight 
Classification  16. 

File  19367.111. 

AND 

Complaint  of  the  Massey-H arris  Company^  Limited,  Toronto,  Canada,  with  regard  to 
Supplement  No.  16  to  Classification  16,  in  the  matter  of  classification  of 
Agricultural  Implement  Parts. 

JUDGMENT  File  19367.111.2. 

McLean,  Assistant  Chief  Commissioner: 

Supplement  No.  16  to  Canadian  Freight  Classification  No.  16  has  been  gone  into 
in  conference  with  the  shipper's  representatives,  and  the  submissions  made  have  been 
considered. 

A  copy  of  the  conference  memorandum  was  supplied  to  Mr.  P.  G.  Denison, 
manager  of  the  Transportation  Department  of  the  Winnipeg  Board  of  Trade.  The 
Board  is  advised  by  Mr.  Denison  that  the  principal  points  his  clients  were  interested 
in  were  taken  care  of,  and,  under  the  circumstances  it  would  be  quite  in  order  to  with- 
draw the  formal  protest  of  the  Winnipeg  Board  of  Trade  against  the  Supplement. 

Mr.  S.  B.  Brown,  the  assistant  manager  of  the  Transportation  Department  of 
the  Canadian  Manufacturers'  Association,  advised  that  his  understanding  is  that  there 
are  no  contentious  questions  in  the  Supplement  to  be  considered  by  the  Board.  Mr. 
Tilston,  on  behalf  of  the  Montreal  Board  of  Trade,  advises  to  the  same  effect. 

In  a  letter  from  Mr.  T.  Marshall,  manager  of  the  Traffic  Department  of  the 
Board  of  Trade  of  the  city  of  Toronto,  dated  February  14,  1921,  it  is  stated  that  the 
only  qualification  he  has  to  make  in  regard  to  the  matter  as  having  been  satisfactorily 
adjusted  is  that  he  had  understood  that  item  10,  page  47  of  the  proposed  Supplement, 
was  to  have  been  amended  so  as  to  provide  that  a  distinction  would  be  made  between 
the  rear  and  front  axles  of  self  propelling  vehicles  in  accordance  with  the  ratings 
provided,  the  front  axles  being  carried  at  ratings  of  3rd  class  L.C.L.,  and  5th  class 
C.L. ;  the  higher  ratings  to  apply  on  the  rear  axles  with  attachments.  This  is  taken 
care  of  in  a  further  revision  of  the  Supplement,  it  being  provided  that  front  axles, 
loose  or  in  packages,  are  given  a  rating  of  3rd  class  L.C.L.,  and  5th  class  C.L.  On 
these  submissions  the  Supplement  is  now  in  shape  for  approval. 

The  Board  is  in  receipt  of  a  telegram  from  the  Canadian  Explosives  Limited, 
urging  the  sanctioning  of  the  Supplement.  It  is  stated  that  the  new  Supplement 
provides  for  a  rating  on  safety  fuses,  1st  class  L.C.L.,  and  3rd  class  C.L.  (the  latter 
being  a  new  rating),  and  desires  that  the  matter  be  put  through  as  promptly  as  possible. 
A  communication  has  also  been  received  from  Mr.  Tilston,  of  the  Montreal  Board  of 
Trade,  on  behalf  of  other  interested  shippers. 

What  is  involved  in  the  application  of  the  Massey-Harris  Company  is  a  distinction 
in  rating  between  agricultural  implements  and  agricultural  implement  parts.  At 
present  the  only  specific  ratings  contained  in  the  Classification  dealing  with  agricultural 
implement  parts  are  to  be  found  in  the  hardware  list,  the  items  in  question  being: 
Knives  Tmower  and  reaper).  Plow  Castings,  mould  boards,  points,  shares  or  wings. 
Teeth  Ccultivator)  ;  teetli  (drag);  teeth  (harrow);  teeth  (rake);  teeth  (thresher). 
With  the  exception  of  teeth  (cultivator),  which  is  rated  4th  class  in  carload  shipments, 
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the  other  items  are  rated  carloads  5th  class.  There  is  no  provision  for  agricultural 
implement  parts  under  the  agricultural  implement  list. 

The  railways  have  now  specifically  set  out  under  5th  class  rating  in  carloads,  in 
the  agricultural  implement  list,  the  various  agricultural  implement  parts  carried.  They 
contend  that  while  they  have  not  hitherto  so  specified  all  the  articles,  that  the  proper 
rating  was  in  general  5th  class;  and  it  is  further  contended  that  in  the  absence  of  a 
specific  rating  that  the  rating  of  the  agricultural  implement  parts  which  were 
specifically  mentioned  would  govern,  and  ■  therefore,  5th  class  would  apply. 

The  Massey-Harris  Company  states  that  while  parts  for  agricultural  implements 
as  such  were  not  included  in  the  agricultural  implement  class,  it  has  been  the  practice 
in  the  past  of  this  company,  and  of  other  companies  manufacturing  agricultural 
implements,  to  ship  mixed  cars  of  agricultural  implements  and  parts  at  6th  class 
rating,  there  being  no  limitation  as  to  the  amount  of  implement  parts  entering  into 
the  mixture.  In  other  words,  it  is  alleged  that  there  has  been  accorded  in  practice  a 
6th  class  rating  to  agricultural  implement  parts.  Mr.  Ransom  states  that  this  has 
not  been  done  with  the  full  knowledge  and  agreement  of  the  railways.  It  has, 
however,  not  been  the  practice  of  the  railways  to  inspect  cars  which  were  described  on 
the  biUs  of  lading  as  agricultural  implements:  that  is  to  say,  when  the  car  was  billed 
as  containing  agricultural  implements,  this  was  taken  as  conclusive,  and  further 
investigation  was  not  made  ap  to  the  contents  of  the  car  in  respect  of  a  mixture  of 
agricultural  implement  parts. 

It  is  contended  by  the  Massey-Harris  Company  that  it  is  anomalous  to  have  spare 
parts  on  a  higher  rating  than  the  implements  of  which  they  form  repair  parts.  This 
oi)ens  up  a  wide  field  of  discussion  which  would  be  more  apposite  in  connection  with 
a  general  consideration  of  the  question  of  Classification.  It  may  be  mentioned  in 
passing,  that  spare  machinery  parts  are  classed  higher  than  the  machinery  itself. 

As  to  the  mixing  between  agricultural  implement  parts  and  agricultural  machinery, 
item  10,  page  65,  of  Classification  No.  16,  provides  that  mixed  cars  which  also  contain 
articles  rated  higher  than  6th  class  C.L.,  are  subject  to  rule  2,  and  this  is  the  mixing 
rule,  which  gives  a  different  rule  of  practice  east  of  Port  Arthur  as  compared  with 
shipments  from  points  east  of  Port  Arthur  to  Port  Arthur  and  west,  and  between 
points  west  of  Port  Arthur. 

East  of  Port  Arthur,  when  articles  of  different  classes  are  mixed,  the  highest  rate 
and  highest  minimum  carload  rate  applies.  West  of  Port  Arthur  the  mixing  is  not 
allowed  under  different  distinctive  headings;  and  it  is  further  provided  that  when 
articles  under  one  distinctive  heading  of  the  same  class  C.L.  are  mixed,'  the  carload 
rating  and  highest  minimum  weight  of  such  class  will  apply.  So  far  as  the  Classifica- 
tion is  concerned,  the  mixing  on  shipments  from  east  of  Port  Arthur  to  west  of  Port 
Arthur,  and  between  points  west  thereof  of  agricultural  imj^lement  parts  at  6th  class, 
and  of  agricultural  implements  at  5th  class,  said  articles  being  under  distinctive 
headings,  is  not  permitted.  There  is,  however,  a  tariff  practice  dealing  with  the 
mixing  of  agricultural  implement  parts  up  to  twenty-five  per  cent  of  the  billed  weight. 

Prom  the  east  to  the  west  this  mixing  is  permitted  by  tariff  provision.  Item  10, 
page  30,  of  Ransom's  Tariff  No.  5D,  C.R.C.  No.  61,  reads  as  follows:—  ' 

"  Agricultural  implements,  taking  6th  class  in  straight  or  mixed  carloads, 
and  articles  described  in  item  8  (as  amended  by  Supplement),  page  65  of 
Canadian  Freight  Classification  No.  16,  farm  wagons,  farm  carts,  farm  sleighs, 
bob  sleds,  windmills,  windmill  towers,  sprayers  (field  or  orchard,  horse-drawn), 
straight  or  mixed  carloads  (see  note)  minimum  weight, — 

Engines  and  Threshers   20,000  lbs. 

All  other  articles  specified  above   24,000  lbs. 

(File  1393). 

Note. — Agricultural  implement  parts  or  parts  of  farm  wagons,  farm  sleighs, 
bob  sleds,  made  of  iron,  steel  or  wood,  not  to  exceed  25  per  cent  of  billed  weight, 
may  be  included  with  above  at  same  rate." 
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As  pointed  out,  this  tariff  practice  applies  on  shipments  from  east  to  west.  The 
Board  is  advised  that  when  Supplement  No.  16  goes  into  effect  the  railways  are 
prepared  to  publish  a  tariff  providing  for  the  inclusion  of  agricultural  implement 
parts  with  carloads  of  agricultural  implements  at  6th  class  not  to  exceed  25  per  cent  of 
the  billed  weight ;  in  other  words,  to  extend  to  shipments  between  eastern  points  the 
application  of  the  arrangements  now  existing  from  eastern  to  western  points. 

It  is  apparent  that  the  tariff  provision  as  to  mixing,  set  out,  is  a  modification  of 
and  reduction  from  a  provision  of  the  Classification. 

There  is  a  disagreement  of  record  as  to  what  was  agreed  upon  at  the  conference. 
Among  the  shipper's  representatives  present  at  the  conference  in  Montreal  were 
representatives  of  the  following  agricultural  implement  companies :  The  Frost  &  Wood 
Company,  Limited;  The  Massey-Harris  Company,  and  the  International  Harvester 
Company  of  Canada.  In  the  memorandum  of  the  proceedings  of  the  conference,  as 
submitted  by  Mr.  Ransom,  and  which,  as  has  been  pointed  out,  is  agreed  upon  by 
Messrs.  Brown,  Marshall  and  Tilston,  as  correctly  representing  the  agreements  arrived 
at,  the  following  is  set  out  as  dealing  with  this  portion  of  the  matter: — 

"Pages  12  to  16  inclusive:  Owing  to  protests  received  from  the  western 
Boards  of  Trade  against  the  elimination  from  the  hardware  list  of  the  agri- 
cultural implement  parts  now  provided  therein  it  was  understood  that  the  parts 
now  carried  in  the  hardware  list  would  be  continued  therein. 

"  The  agricultural  implement  manufacturers  asked  for  6th  class  rating  on 
agricultural  implement  parts  in  carloads,  which  the  carriers  were  not  prepared 
to  concede,  and  after  considerable  discussion,  they  (the  carriers)  made  the 
following  suggestion :  That  commodity  tariffs  applying  between  points  in  Eastern 
Canada  be  issued  providing  that  agricultural  implement  parts  shown  in  Supple- 
ment 16  to  Classification  16  and  agricultural  implements  as  shown  in  Classifica- 
tion 16  would  be  accepted  for  transportation  in  mixed  carloads  at  the  rating 
applicable  on  agricultural  implements,  provided  that  the  weight  of  the  parts  did 
not  exceed  25  per  cent  of  the  gross  weight  of  the  shipment;  and  that  they  would 
suggest  to  the  western  lines  that  they  issue  a  similar  commodity  tariff  to  apply 
between  points  in  Western  Canada.  This  proposition  was  finally  accepted  by 
the  manufacturers  representatives  without  in  any  way  prejudicing  the  carload 
rating  on  agricultural  implements  in  the  Classification. 

"  While  the  question  of  rates  to  the  Northwest  is  not  involved  in  this 
supplement  the  matter  was  brought  up  and  it  was  suggested  by  the  manu- 
facturers that  in  order  to  increase  the  loading  of  cars  to  the  Northwest  amend- 
ment be  made  to  C.F.A.  Tariff  5-D  providing  for  a  greater  proportion  of  Agri- 
cultural Implement  Parts  when  in  mixed  carloads  with  shipments.  The 
carriers  agreed  to  •give  this  matter  their  careful  consideration. 

"  With  the  above  understanding  the  present  ratings  and  descriptions  shown 
in  Supplement  (with  the  following  minor  changes)  were  allowed  to  stand: 

"Page  12 — item  32 — Aprons:  Change  L.C.L.  ratings  to  2nd  class. 

"  Page  15 — item  10 — Change  to  read : 

L.C.L.  C.L. 

"Poles:  Wooden,  finished,  loose  or  in  packages   2  5." 

On  the  other  hand,  under  date  of  February  21,  1921,  the  following  communication 
was  sent  to  Mr.  Ransom  by  the  assistant  general  manager  in  charge  of  sales,  of  the 
Massey-Harris  -  Company,  Limited: — 

"  We  gather  from  an  intimation  from  Mr.  Brown,  the  assistant  manager, 
Transportation  Department  of  the  Canadian  Manufacturers'  Association,  that 
there  may  be  an  understanding  on  your  part  that  our  company  is  agreeable  to 
the  suggestion  offered  with  regard  to  a  temporary  Classification  of  repair  parts 
for  agricultural  machinery  as  fifth  class,  pending  a  general  discussion  of  the 
new  proposed  Classification  No.  17. 
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"  The  writer  regrets  that  he  and  Mr.  Wedd,  manager  of  our  Shipping 
Department,  were  unable  to  stay  over  for  the  second  day's  consideration  of  this 
subject  at  Montreal,  but  we  left  with  Mr.  Brown  of  the  Manufacturers'  Associa- 
tion a  letter  which  we  expected  would  definitely  indicate  to  your  committee 
that  we  could  not  agree  to  the  proposal  of  fifth  class,  even  as  a  tempoirary 
classification,  of  spare  parts  in  carload  lots  and  will  press  for  a  continuance 
under  definite  authority  of  the  'classification  for  a  condition  that  has  existed 
with  a  knowledge  of  the  carriers  for  so  many  years,  namely,  that  spare  parts 
should  move  in  mixed  cars  or  straight  carload  lots  in  the  same  Classification  as 
agricultural  implements  themselves." 

The  protest  from  the  Massey-Harris  Company  is  supported  by  a  telegram  from  the 
International  Harvester  Company  of  Canada  asking  that  they  be  allowed  to  become 
a  party  to  the  protest  and  be  given  an  opportunity  to  produce  evidence,  as  it  was 
impossible  for  them  to  be  present  at  the  sittings  of  the  Board  here  on  Tuesday,  March 
15,  They  were  advised  by  wire  that  the  case  was  going  on  on  Tuesday,  March  15, 
^nd  they  were  to  submit  their  case  in  writing  if  they  were  unable  to  be  present.  Such 
submission  has  not  been  received. 

As  the  matter  presents  itself  to  me  the  5th  class  rating  involved  is  in  accord  with 
the  ratings  now  effective  on  the  implement  parts  specifically  mentioned,  and  as  a 
matter  of  construction  of  the  Classification,  my  understanding  is  that  the  rating  of 
5th  class  would  apply  at  present  on  implement  parts  specifically  mentioned. 

I  am  not  disregarding  the  contention  of  the  Massey-Harris  Company  that  it  has 
been  allowed  to  mix  agricultural  implement  parts  with  agricultural  implements  on  a 
6th  class  rate  and  without  limitation  as  to  the  percentage  of  mixture.  As  already  set 
out,  no  classification  authorization  for  this  arrangement  is  provided.  The  Massey- 
Harris  is  in  effect  applying  for  a  reduction  from  5th  class  carload  to  6th  class  carload 
on  agricultural  implement  parts.  This  is  an  application  for  a  revision  of  the  Classifica- 
tion rating  which  has  for  some  time  been  operative.  As  has  been  pointed  out,  the 
special  tariff  provision  allowing  mixture  of  agricultural  implement  parts  is  a 
substantial  concession  from  the  rigidity  of  the  Classification  rule.  The  recom- 
mendation as  to  the  application  of  the  tariff  between  western  points  is  also  to  be 
noted. 

At  the  sittings  of  the  Board  on  March  15  there  was  also  before  it  an  application 
of  the  Eubber  Association  of  Canada  for  revised  ratings  on  rubber  tires  and  tubes. 
This  application  was  launched  on  November  30,  1920.  What  is  asked  for  in  general 
is  a  reduction  in  the  ratings  of  rubber  tires  and  tire  tubes,  it  being  stated  that  the 
applicants  are  agreeable  to  conceding  to  an  increase  in  the  minimum  weight  on  rubber 
tires.  The  rating  at  present  is  2nd  class  C.L.,  with  a  minimum  of  16,000  pounds. 
The  applicants  ask  for  a  3rd  class  rating  C.L.,  on  rubber  tires,  loose  or  in  packages, 
and  concede  to  a  minimum  of  20,000  pounds.  This  is  an  application  for  a  reduction 
in  the  Classification  which  has  apparently  developed  independently  of  the  proceedings 
in  connection  with  Supplement  No.  16,  and  will  have  to  be  dealt  with  separately. 

I  am  of  the  opinion  that  Order  should  go  approving  of  >  Supplement  No.  16  to 
Canadian  Freight  Classification  No.  16. 
Ottawa,  March  21,  1921. 

Hon.  F.  B.  Carvell,  Chief  Commissioner,  concurred. 
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ORDEE  No.  30811 

In  the  matter  of  the  application  for  ap:proval  of  proposed  Supplement  No.  16  to  the\ 
Canadian  Freight  Classification  No.  16;  and  the  complaint  of  the  Massey-Harris 
Company,  Limited,  of  Toronto,  Ontario,  with  regard  to  Supplement  No.  16 
aforesaid,  in  the  matter  of  the  classification  of  agricultural  implement  parts. 

File  Nos.  19367.111  and  19367.111.2. 

Tuesday,  the  22nd  day  of  March,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Asst.  Chief  Commissioner. 

Upon  hearing  the  complaint  at  the  sittings  of  the  Board  held  in  Ottawa,  March 
15,  1921,  the  Massey-Harris  Company,  Limited,  the  Canadian  Freight  Association, 
the  Canadian  Pacific  and  Grand  Trunk  Railway  Companies,  the  Canadian  National 
Railways,  and  the  Toronto  Board  of  Trade  being  represented  at  the  hearing,  and  what 
was  alleged;  and  upon  the  report  and  recommendation  of  the  Traffic  Officer  of  the 
Board, — 

The  Board  Orders :  That  the  proposed  Supplement  No.  16  to  the  Canadian  Freight 
Classification  No.  16,  including  the  ratings  on  liquor  approved  by  the  order  of  the 
Board  No.  30670,  dated  February  18,  1921,  as  finally  revised  and  submitted  for  approval 
by  G.  C.  Ransom,  Chairman  of  the  Canadian  Freight  Association,  by  his  letter  dated 
March  11,  1921,  be,  and  it  is  hereby,  approved;  the  same  to  be  published  as  Supplement 
15  to  the  Canadian  Freight  Classification  No.  16. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


ORDER  No.  30717 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  hereinafter 
called  the  "  applicant  company  "  for  an  order  extending  the  time  within  which 
it  may  test  cylinders  used  for  the  shipment  of  compressed  gases,  as  prescribed  hy 
paragraph  1861  (i)  of  the  "Regulations  for  the  Transportation  of  Explosives 
and  Other  Dangerous  Articles  hy  Freight,"  approved  hy  the  General  Order  of  the 
Board  No.  203,  dated  August  11,  1917,  as  amended  hy  General  Order  Nos.  206, 
201,  260  and  281,  daied  respectively  Septemher  7  and  October  26,  1917,  March 
17,  1919,  and  March  22,  1920. 

File  No.  1717.25. 

Wednesday,  the  9th  day  of  March,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
Bureau  of  Explosives;  and  upon  the  report  and  recommendation  of  the  Chief  Traffic 
Officer  of  the  Board, — 

The  Board  Orders:  That  the  time  within  which  the  applicant  company  may  test 
cylinders  used  for  the  shipment  of  compressed  gases,  as  provided  in  paragraph  1861 
(i)  of  the  said  "  Regulations  for  the  Transportation  of  Explosives  and  Other  Dangerous 
Articles  by  Freight,"  be  extended  until  the  30th  day  of  June,  1921. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  30729 

In  the  matter  of  the  application  of  the  Colinton  Local  United  Farmers  of  Alberta  for 
an  Order  directing  the  Canadian  National  Railways  to  appoint  a  station  agent 
at  Colinton  Station,  instead  of  a  caretaker  as  provided  by  Order  No.  291{91t,  dated 
March  2k,  1920. 

File  No.  4205.254. 

Wednesday,  the  9th  day  of  March,  A.D.  1921. 

Hon.  F.  B.  Caryell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
railway  company, — and  upon  the  report  and  recommendation  of  the  Chief  Operating 
Officer  of  the  Board, — 

The  Board  Orders:  That  the  Canadian  National  Railways  be,  and  they  are  hereby 
directed  to  appoint  a  station  agent,  on  or  before  April  1,  1921,  at  Colinton  station,  in 
the  province  of  Alberta. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  30737 

In  the  matter  of  the  application  of  the  Canadian  NoHhern  Quebec  Railway  Company, 
hereinafter  called  the  ''applicant  company,"  under  section  276.  of  the  Railway 
Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  its  connection  with  the 
railway  of  the  National  Transcontinental  near  St.  Prosper,  in  the  county  of 
Champlain,  province  of  Quebec,  a  distance  of  0.5S  miles. 

File  No.  30265. 

Wednesday,  the  9th  day  of  March,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of  the 
Board,  concurred  in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  its  connection  with  the  railway  of  the  National  Trans- 
continental near  St.  Prosper,  in  the  county  of  Champlain,  province  of  Quebec,  a 
distance  of  0-53  miles. 

F.  B.  CARVELL, 

Chief  Commissioner 


OKDER  No.  30715 

In  the  matter  of  the  consideration  of  the  question  of  the  protection  to  he  provided  at 
the  crossing  of  Dundas  street  hy  the  Canadian  Pg^cific  Railway,  heing  the  first 
public  highway,  crossing  east  of  CooJcsville  station,  in  the  province  of  Ontario, 
at  mileage  lJf£  London  Subdivision. 

File  No.  9437.104. 

Thursday,  the  lOth  day  of  March,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean_,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Toronto,  October  30, 
1919,  in  the  presence  of  counsel  for  and  representatives  of  the  Canadian  Pacific  Railway 
Company,  the  Toronto  Suburban  Railway  Company,  and  the  Department  of  Public 
Highways  for  Ontario,  and  what  was  alleged,  and  a  conference  having  been  held  at 
Ottawa,  between  the  Board  and  representatives  of  the  Provincial  Government  of 
Canada, — 

2'he  Board  Orders: 

1.  That  the  Canadian  Pacific  Railway  Company,  on  or  before  the  1st  day  of  May, 
1921,  install  two  double  electric  automatic  illuminated  bells  with  wig-wag  signals, 
of  the  most  improved  type,  at  the  said  crossing  of  Dundas  street;  such  signals  to  be 
bonded  to  both  its  tracks  in  each  direction  from  the  crossing;  the  railway  company 
thereafter  to  maintain  the  said  bells  and  wig-wag  signals  at  its  own  expense;  a  detail 
plan  showing  the  layout  thereof  to  be  submitted  for  the  approval  of  the  Engineer  of 
the  Board ;  and  all  standing  cars  to  be  kept  back  200  feet  from  the  crossing  line. 

2.  That  twenty-five  per  cent  of  the  cost  of  installing  the  said  bells  and  wig-wag 
signals  be  paid  out  of  "  The  Railway  Grade  Crossing  Fund,"  twenty-five  per  cent  to 
be  paid  by  the  County  of  Peel,  and  fifty  per  cent  by  the  Canadian  Pacific  Railway 
Company. 

F.  B.  CARYELL, 

Chief  Commissioner. 


-   ORDER  No.  30744 

In  the  matter  of  the  General  Order  of  the  Board,  No.  119,  dated  January  31,  1911^  and 
the  application  of  the  Canadian  Pacific  Railway  Company,  hereinafter  called 
the  "  applicant  company'/  for  authority  to  remove  its  agent  at  Farron  Station, 
in  the  province  of  British  Columbia. 

File  No.  4205.286. 

Thursday,  the  10th  day  of  March,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  and  the  report  and  recom- 
mendation of  the  Chief  Operating  Officer  of  the  Board, — 

The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby,  granted  leave, 
pending  further  order,  to  remove  its  agent  at  Farron  station,  in  the  province  of  British 
Columbia. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Judgments,  Orders,  Regulations,  and  Rulings 


This  publication  is  issued  fortnig-htly,  on  the  1st  and  15th  of  each  month.  Annual  sub- 
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Chief  Accountant,  Department  of  Public  Printing  and  Stationery,  Ottawa. 
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Application  of  the  Council  of  the  Rural  Municipality  of  East  Kildonan,  Man.,  for  an 
Order  directing  the  Canadian  Pacific  Railway  Company  to  construct  a  culvert 
under  its  Molson  Cut-off,  in  the  Winnipeg  Division,  on  the  south  side  of 
M'onroe  avenue,  in  the  municipality  of  East  Kildonan. 

File  No.  9473.25. 

JUDGMEN'T 

Commissioner  Boyce: 

From  the  Division  Engineer's  report  of  the  24th  of  December  last,  it  is  clear  that 
after  the  railway  company  had  constructed  its  line,  the  municipality  constructed  a 
ditch  along  the  west  side  of  Monroe  avenue,  and  thereby  brought  the  water  now  sought 
to  be  drained  in  an  artificial  manner  to  the  railway.  The  minutes  of  the  council  of  the 
municipality  indicate  that  there  were  several  meetings  between  representatives  of  the 
municipality  and  the  railway  company  to  adjust  the  matter.  The  municipality  rely 
on  these  minutes  as  showing  an  agreement  or  undertaking  by  the  railway  company  to 
do  at  its  own  expense  the  necessary  drainage  work,  that  of  building  a  culvert  to  carry 
off  the  water  so  brought  to  the  railway  track,  but  I  do  not  think  such  an  agreement 
can  be  gathered  from  the  minutes. 

The  Engineer  reports  that  the  effective  drainage  of  this  water  could  best  be 
attained  by  an  opening  or  culvert  through  the  track  of  the  railway  at  Monroe  avenue 
crossing.  There  is  no  objection  to  this  by  either  the  railway  company  or  the  munici- 
pality, except  as  to  the  cost  of  the  work  which  the  railway  company  contends  should 
be  borne  by  the  municipality,  because  the  municipality  since  the  construction  of  the 
railway,  and  as  a  result  of  the  construction  of  the  ditch  referred  to,  brought  the  water 
to  the  point  from  which  it  has  to  be  drained. 

The  railway  company  is  only  required  to  take  care  of  the  drainage,  natural  or 
artificial,  existing  at  the  time  of  construction.  This  water  seems  to  have  been  brought 
to  the  railway  by  the  municipality  in  the  manner  mentioned,  and  I  therefore  think 
that  the  cost  of  the  work  involved  in  draining  it  off  should  be  borne  by  the  muni- 
cipality. 

An  order  should  go  directing  the  railway  company  to  provide  the  necessary 
drainage,  in  conformity  with  the  directions  of  an  Engineer  of  this  Board,  under  its 
tracks  at  Monroe  avenue  crossing,  but  at  the  expense  of  the  municipality. 

Ottawa,  March  9,  1921. 

The  Chief  Commissioner  and  the  Assistant  Chief  Commissioner  concurred. 


20484—1 


25 


26 


Application  of  Union  Bag  £  Paper  Company,  of  Nevj  Yorl-,  for  a  ruling  that  hy  main- 
taining their  rates  on  pulpwood  to  United  States  destinations  on  the  basis  of  10 
per  cent,  instead  of  1  cent  per  100  pounds,  over  and  ahove  their  tariffs  which 
were  effective  before  the  issue  of  the  Board's  General  Order  No.  202  and  Order 
in  Council  P.C.  229,  the  Canadian  railway  companies  failed  to  comply  with  tJie 
provisions  of  the  Board's  Special  Permission  No.  76,  dated  Jume  o,  1918,  reading 
as  follows: — 

"  Existing  freight  tariffs  from  Canada  to  United  States  may  be  increased 
to  same  extent — as  those  in  reverse — etc." 

File  No.  2'6901.17 

Heard  at  Ottawa,  June  15,  1920. 

JUDGMEOT 

Commissioner  BoYCE : 

The  Union  Bag  and  Paper  Corporation,  with  head  offices  in  iSTew  York  city,  and 
mills  at  Hudson  Falls,  N.Y.,  under  date  of  June  4,  1919,  preferred  a  complaint  to  this 
Board,  the  substantial  portion  of  which  is  as  follows: — 

The  subject  which  I  had  in  mind,  and  which  I  would  thank  you  for 
presenting  to  the  Board,  informally,  is  in  the  matter  of  rates  on  pulpwod  from 
Canadian  points  to  our  mills  at  Hudson  Falls,  N.Y. 

"  When  the  Interstate  Commerce  Commission  granted  the  roads  in  the 
official  classification  territory  of  the  United  States  a  15  per  cent  increase  on 
commodity  rates,  their  decision  of  March  12,  1918 — Lumber  and  forest  products 
were  to  take  an  advance  of  1  cent  per  cwt.  Later  the  general  25  per  cent 
advance,  which  became  effective  June  25,  1918,  further  increased  these  rates  by 
25  per  cent. 

In  January,  1918,  the  Board  of  Railway  Commissioners  for  Canada 
granted  the  Canadian  roads  a  15  per  cent  advance  on  all  cjass  and  commodities,, 
with  the  exception  of  coal.  Their  Permission  No.  76  authorized  the  Canadian 
roads  to  further  advance  their  rates  25  per  cent,  effective  June  25,  1918,  with 
the  provision  that,  wherein  the  Canadian  lumber  tariffs  were  not  in  harmony 
with  the  American  tariffs  on  the  same  commodities,  same  was  to  be  adjusted 
accordingly.  These  grants  by  the  Board  resulted  in  the  Canadian  roads  first 
advancing  the  rate  on  lumber  and  forest  products  by  15  per  cent  and  later  by  25 
per  cent. 

"  Take  for  instance — Causapscal,  on  the  Canadian  Government,  on  pulp- 
wood.  This  is  a  group  18  point.  Prior  to  May  20,  1918,  the  rate  from  Causapscal 
to  Hudson  Falls  was  16' cents  per  cwt.  as  per  Canadian  Government  Tariff  C.F. 
22G,  I.C.C.  813,  C.R.C.  1384.  Effective  May  20,  1918,  this  rate  was  advanced 
to  m  cents  as  per  C.G.  Tariff  C.F.  280,  I.C.C.  869,  C.R.C.  15^6.  Effective 
June  25,  1918,  the  rate  was  further  advanced  to  2'3  cents  per  cwt.  as  per 
Canadian  Government  Tariff  C.F.  289,  I.C.C.  882,  C.R.C.  1555. 

"  Let  us  also  consider  a  typical  point  on  the  Q.C.;  namely  St.  Joseph.  On 
pulpwood  to  Hudson  Falls  this  is  a  group  "  D  "  point.  Prior  to  April  17,  1918, 
the  rate  from  St.  Joseph  to  Hudson  Falls  was  lOi^  cents  per  cwt.,  as  per  Quebec 
Central  Tariff  590  I.C.C.  231,  C.R.C.  522.  Effective  April  17,  1918,  this  rate 
was  advanced  to  12  cents  per  cwt.,  as  per  Quebec  Central  Tariff  652,  I.C.C. 
258,  C.R.C.  593.  Effective  June  25,  1918,  this  rate  was  further  advanced  to  15 
cents  per  cwt.,  as  per  Supplement  No.  S  to  the  tariff  last  mentioned  above. 

"  It  is  our  intention  that  if  the  Canadian  Board's  Permission  No.  76  had 
been  literally  followed,  effective  June  25,  the  rate  on  pulpwood  from  Causapscal 
to  Hudson  Falls  would  have  been  21^  cents  per  cwt.  and  the  rate  from  St. 
Joseph  to  Hudson  Falls  would  have  been  14^  cents  per  cwt. 

"  We  are  using  Causapscal  and  St.  Joseph  merely  as  examples.  During  the 
summer  of  1918  there  were  thousands  of  cars  of  pulpwood  shipped  from  prac- 
tically all  sections  of  eastern  Canada  to  us  at  Hudson  Falls. 
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"  It  seems  to  us  that  these  tariffs  should  be  immediately  corrected,  and  that 
we  should  be  awarded  proper  reparation.  We,  of  course,  are  prepared  to  support 
our  claim  with  proper  documentary  evidence,  and  we  will  appreciate  the 
Board's  taking  this  matter  under  immediate  consideration  and  letting  us  have 
their  decision,  at  least  informally,  at  an  early  date." 

The  application  is  for  interpretation  and  correction  of  the  joint  through  rates 
on  pulpwood  from  Canadian  shipping  points  to  United  States  destinations.  The 
question  involves  the  interpretation  to  be  given  to  the  order  of  the  Interstate  Com- 
merce Commission,  No.  57  (exparte)  dated  March  12,  1918,  in  its  15  per  cent  case, 
and  the  Board's  Special  Permit  No.  76,  dated  June  5,  1918,  in  connection  with  the 
United  States  Kailroad  Administration's  General  Order  No.  28,  dated  May  25,  1918, 
generally  referred  to  as  the  McAdoo  Order. 

Interstate  Commerce  Commission  Order  No.  57,  reads  in  part  as  follows: — 

"  Commodity  rates  on  lumber  and  forest  products  may  be  increased  by  1  cent 
per  100  lbs." 

Upon  that  Order  this  Board  issued  its  Special  Permit  No.  76,  addressed  to  the  chair- 
man of  the  Canadian  Freight  Association: — 

"  Canadian  Pacific  Kail  way  Company's  Telegraph 

"Ottawa,  June  5,  1918. 

"G.  E.  Ransom, 

"  Canadian  Freight  Association, 
"  Montreal,  P.Q. 

"  Your  application  June  first.  Existing  freight  tariffs  from  Canada  to 
United  States  may  be  increased  to  same  extent  as  those  in  reverse  direction 
under  Director  General  McAdoo's  General  Order  two  eight,  and  may  be  made 
effective  not  earlier  than  June  twenty-fifth  instant  by  filing  on  not  less  than 
one  day's  notice,  provided  that  where  tariffs,  lumber  from  eastern  Canada  for 
example,  are  now  out  of  line  with  American  tariffs  on  same  commodities  from 
or  to  corresponding  or  competitive  territories  in  United  States,  they  must 
now  be  placed  on  proper  relative  basis.  Board's  special  permission  number 
seven  six. 

A.  D.  Cartwright. 

The  applicants  take  the  ground  that  pulpwood  is  a  "  forest  product,"  and  that 
as  such  it  was  expressly  provided  for  in  the  LC.C.  Order  No.  57,  quoted  above.  That 
consequently  in  computing  or  making  up,  under  the  15  per  cent  Order,  the  through 
rates  charged  the  applicants  they  should  have  been  made  upon  the  basis  therein 
specified,  viz.,  1  cent  per  100  pounds  plus  25  per  cent  in  accordance  with  the  increase 
orders,  instead  of,  as  has  been  charged  and  paid  by  applicants,  viz.,  15  per  cent  addition 
under  the  first,  and  25  per  cent  under  the  second  order.  The  railways  contend  that 
the  I.C.C.  order  was  intended  to  apply  to  the  products  commonly  covered  by  the  lumber 
tariffs  and  that  pulpwood  having  a  special  tariff  is  not  one  of  these.  The  applicants 
ask  for  correction  of  the  tariffs  and  suitable  reparation,  upon  the  thousands  of  cars 
shipped  there  under  the  increased  rate.  The  differences  on  the  movements  shown  in  appli- 
cant's complaint,  are,  an  excess  charge  of  lie.  per  cwt.  from  the  Causapscal  Falls,  and  a 
i-cent  per  cwt.  from  St.  Joseph  to  Hudson  Falls,  N.Y.,  respectively,  but  on  the  thou- 
sands of  carloads  involved  the  reparation  asked  for  is  substantial. 

The  Special  Permission  of  this  Board,  No.  76,  cited  above,  authorizes  the  increase 
of  freight  tariffs  from  Canada  to  United  States  points  "  to  same  extent  as  those  in 
reverse  direction  under  Director  General  McAdoo's  General  Order  No.  28,"  with 
the  proviso  that  where  tariffs,  instancing  lumber  from  eastern  Canada,  were  out  of  line 
with  American  tariffs  on  the  same  commodities  from  or  to  corresponding  or  competitive 
territories  in  United  States,  they  should  be  placed  upon  the  same  relative  basis.  The 
effect  of  -  the  order  with  the  proviso  mentioned,  was  to  adopt  so  far  as  the  Canadian 
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portion  of  the  international  through  rate  originating  in  Canada  was  concerned,  the 
increase  Order  of  the  Director  General  of  the  United  States  making  same  to  conform 
to  the  American  rates  on  the  proper  relative  basis. 

The  contention  of  the  Canadian  Freight  Association  is  that  the  Canadian  rail- 
ways have  advanced  their  rates  into  this  competitive  territory  to  the  same  extent  and 
upon  the  same  principles  as  the  American  railways  have  advanced  theirs.   Mr.  Eansom, 

at  the  hearing  (p.  3181-2),  explains  the  contention  of  the  Canadian  railways  in  this 

respect  as  follows : — 

"  The  Chief  Commissioner  :  Have  you  any  knowledge,  Mr.  Eansom,  of  what 
has  been  the  attitude  of  the  Interstate  Commerce  Commission  upon  this  subject? 
The  order  is  rather  a  peculiar  one.  I  think  for  the  purpose  of  getting  it  on  the 
record  I  had  better  read  it.   It  is  an  order  of  the  Board  dated  June  5,  1918." 

The  Chief  Commissioner  then  read  Special  Permit  of  this  Board,  of  June  5,  1918, 
No.  76  (cited  above),  and  proceeded: — 

"  That  shows  that  this  order  must  be  construed  very  largely  in  respect  of 
how  the  Interstate  Commerce  Commission  may  construe  their  tariffs  under 
their  15  per  cent  rate  case. 

"  Mr.  Ransom  :  We  say  as  the  United  States  carrier  construes  the  order. 
Furthermore,  the  specific  advance  given  by  this  Board  on  pulpwood  at  points  in 
Canada  is  identically  the  same  as  we  have  advanced  in  the  States.  I  do  not 
believe  it  is  the  intention  of  the  Board  to  make  a  lower  advance  on  pulpwood 
from  Canada  into  the  United  States  than  was  given  the  Canadian  manu- 
facturers." 

This  Board's  permit  No.  76,  referred  to  above,  it  will  be  observed,  provides  for 
increases  in  tariffs  to  same  extent  as  those  in  reverse  direction,  but  it  is  pointed  out, 
and  accentuates  the  difficulties  of  interpretation,  that  there  is  no  traffic  in  pulpwood 
from  the  United  States  to  Canada,  and  therefore,  no  interpretation  of  the  American 
tariffs  from  that  point  of  view  is  to  be  had. 

Mr.  Macdonnell,  for  the  Canadian  Pacific  Railway  Company,  quoted  the  follow- 
ing distinctive  rates  from  two  characteristic  pulpwood  shipping  points  in  Eastern 
Canada  (Batiscan  and  Megantic)  to  Hudson  Falls,  N.Y.,  on  lumber  and  pulpwood, 
respectively,  as  showing  what  those  rates  were  prior  to  the  15  per  cent  increase  and  the 
effect  of  the  increases  of  15  per  cent  and  25  per  cent  respectively,  and  showing  that 
pulpwood  moved  under  a  lower  rate  than  lumber,  as  follows: — 

LUMBl!2R 


Tariff  Tariff  Tariff 

E-2650  E-3103  E-3193 

C.R.C.  B-3022  C.R.C.  E-3419  C.R.C.  E-3504 

From                                           Aug.,  16/15  April,  20/18  June,  25/18 

Meg-antic,   P.Q                             13.7  cents  per  cwt.  16  cents  per  cwt.  18 J  cents  per  cwt. 

Batiscan,  P.Q                                14.7       "          "  17      "          "  19^*' 

PUI^PWOOD 

Tariff  Tariff  Tariff 

E-2475  E-3097  Supp.  3,  June,  25/18 

C.R.C.  E-2847  C.R.C.  E-3413  E-3097 

From                                            Sept.,  10/14  April,  3/18  C.R.C.  E-3413 

Megantic                                       10  cents  per  cwt.  Ill  cents  per  cwt.  14J  cents  per  cwt. 

Batiscan                                         10      "         "  Uh      "         "  14* 


The  classification  in  the  McAdoo  Order  (25  per  cent  case)  appears  in  section  2  (a) 
under  the  following  head : — 

"  Lumber  and  articles  taking  same  rates  or  arbitraries  over  lumber  rates ; 
also  other  forest  products,  rates  on  which  are  not  higher  than  on  lumber,  twenty- 
five  (25%)  per  cent,  but  not  exceeding  an  increase  of  5  cents  per  100  pounds." 

By  section  3  all  export  and  import  rates  were  cancelled  and  domestic  rates  applied 
to  and  from  ports. 
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It  appears  from  the  Canadian  tariff,  cited  above,  that  pulpwood  moving  from 
Eastern  Canada  to  United  States  points  takes  a  lower  rate  than  lumber,  and  it  is 
strongly  contended  by  applicants,  that  pulpwood  is  a  "  forest  product "  and  as  such 
is  governed  by  the  classification,  and  increases  thereon,  under  the  term  "  lumber  and 
forest  products  "  in  I.C.C.  Order  No.  57,  and  not  by  the  Canadian  tariffs  on  pulp- 
wood. 

The  Chief  Traffic  Officer  of  the  Board,  in  an  interim  report,  points  out  that  in 
the  report  of  this  Board  to  the  Governor  in  Council,  in  the  Canadian  25  per  cent  Rate 
Case,  says,  section  11: — 

^'  In  the  Maine  and  New  Hampshire  districts,  where  pulpwood  is  produced 
and  comes  directly  into  competition  with  Canadian  pulpwood,  the  American 
railways  put  into  force  an  advance  of  15  per  cent  before  the  McAdoo  Order 
was  made." 

But,  it  is  pointed  out,  that  this  statement  not  only  is  dependent  upon  the  reading  of 
the  American  tariffs,  but  is  subject  to  the  interpretation  placed  upon  them  by  the 
Interstate  Commerce  Commission  wherever  they  have  been  the  subject  of  investiga- 
tion by  that  body,  and  that,  therefore,  it  is  important  that  the  Board  should  examine 
the  American  tariffs  to  ascertain  how  far  its  statement  to  council,  as  above,  is  subject 
to  variation,  in  view  of  the  Board's  Permit  No.  76,  by  changes  made  in  tariffs  by  the 
American  railways,  either  of  their  own  motion,  or  as  a  consequence  of  rulings  by  the 
Interstate  Commerce  Commission  giving  these  tariffs  a  different  construction.  As 
the  order  of  the  Interstate  Commerce  Commission  applied  to  through  rates  into 
Canada  as  well  as  to  American  domestic  interstate  rates,  the  Board's  15  per  cent 
order  necessarily  applied  not  only  to  through  rates  from  Canada  to  the  United  States, 
but  to  rates  within  Canada.  The  Board,  therefore,  both  in  its  preliminary  examina- 
tion of  the  complaint,  and  at  the  hearing,  made  inquiries  as  to  these  American  tariffs, 
i.e.,  those  applying  between  points  in  the  United  States  and  not  Internationally,  and 
therefore  not  filed  with  the  Board,  as  necessary  evidence  to  the  full  consideration  of 
the  case.  It  also  made  inquiries  as  to  the  interpretation  placed  upon  them  by  the 
Interstate  Commerce  Commission.  The  inquiries  in  both  these  respects  have  not,  so 
far,  been  productive  of  such  definite  information  and  evidence  as,  in  my  opinion, 
enables  this  Board  to  decide  that  the  question  of  interpretation  is  free  from  doubt, 
although  there  is  some  evidence  thereupon  to  which  I  shall  refer.  The  American 
tariffs  could  not  be  supplied.  It  was  said  by  applicants  that  they  could  not  be  pro- 
cured because  they  were  not  available. 

The  applicants  were  then  asked  to  obtain  from  the  American  railways  concerned, 
a  statement  of  increases  in  their  pulpwood  rates,  made  under  the  authority  of  the 
Interstate  Commerce  Commission,  ex  parte  Order  No.  57.  The  applicants,  therefore, 
submitted  replies  from  some  of  the  American  railways  concerned,  and  also  a  letter 
from  the  Interstate  Commerce  Commission,  addressed  to  applicants  in  reply  to  their 
inquiry,  relative  to  increase  of  rates  on  pulpwood.  As  the  matter  is  of  importance,  I 
will  quote  the  substance  of  the  replies  from  the  American  railways,  to  the  applicants, 
as  regards  these  rates: — 

(1)  Michigan  Central  Railroad,  November  4,  1919. 

"  The  rates  on  pulpwood  were  advanced  1  cent  per  100  ])ound'S.  Tariff  con- 
taining the  15  per  cent  was  cancelled." 

They  attached  copy  of  present  tariff;  which  is  in  line  with  I.C.C.  decision 
of  Mlarch  12,  1918,  in  Case  ex  parte  Xo.  57,  which  authorized  the  advance  of 
rates  on  lumber  1  cent  per  100  pounds. 

(2)  Grand  Rapids  k  Indiana  Railroad,  November  1,  1919. 

"  Our  pulpwood  rates  under  the  application  of  the  above  decision  in  ex 
parte  57  were  advanced  1  cent  i)er  100  pounds." 

(3)  New  York  Central  Railroad,  October  28,  1919. 

"  As  to  our  local  rates  .  .  .  they  were  advanced  15  per  cent  with  a 
maximum  of  20  per  cent  per  ton,  or  1  cent  per  100  ponnds.  We  have  ,a 
number  of  tariffs  making  rates  on  pulpwood  between  points  on  our  line,  but 
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I  would  be  at  a  loss  to  know  which  to  send  you.    I  take  it,  however,  that  in 
view  of  the  definite  advice  given  ahove  as  to  the  method  used  in  advancing 
our  pulpwood  rates,  that  your  needs  will  be  met." 
(4)  Central  Vermont  Railroad,  October  27,  1919. 

"  I  have  not  had  an  opportunity  of  checking  all  of  our  special  rates  on 
pulpwood,  but  my  understanding  is  that  we  increased  our  pulpwood  rates  by 
the  same  measure  as  obtained  on  lumber,  namely,  1  cent  per  1(00  pounds." 

The  Canadian  Freight  Association  being  appraised  of  the  opinion  of  the  Board 
that  the  American,  tariffs  referred  to  were  of  importance  in  the  consideration  of  this 
matter,  vcTso  made  inquiries  of  certain  American  railroads,  and  submit  the  following 
in  support  of  their  point  of  view: — 

(1)  Maine  Central  Railroad,  July  10,  1919. 

"  Your  understanding,  so  far  as  this  railroad  is  concerned,  is  correct ; 
that  is,  in  the  15  per  cent  case,  where  specific  commodity  rates  were  estab- 
lished on  pulpwood,  the  rates  were  increased  15  per  cent,  but  where  pulpwood 
was  carried  in  the  lumiber  tariffs,  the  rates  were  increased  1  cent  per  cwt.  In 
the  25  per  cent  the  same  method  obtained." 

(2)  Boston  and  Maine  Railroad,  June  30,  1919. 

"  From  checking  up  our  local  rates  on  this  commodity,  I  would  advise 
that  the  Boston  and  Maine  R.R.  proceeded  to  advance  their  rates  in  the  same 
manner  as  outlined  in  your  letter ;  that  is,  if  pulpwood  was  carried  in  a  lumber 
tariff  at  lumber  rates,  it  was  advanced  15  per  cent  and  25  per  cent,  or  if  this 
commodity  was  carried  in  a  separate  tariff  at  specific  rates,  we  also  advanced- 
these  specific  rates  15  per  cent  and  25  per  cent." 

(3)  New  York  Central  Railroad,  June  23,  1919. 

"  The  New  York  Central  Railroad  rates  on  pulpwood  in  northern  jSTew 
York  were  advanced  15  per  cent  under  ex  parte  No.  57  and  not  1  cent  per 
100  pounds,  as  was  done  in  connection  with  the  rates  on  lumber,  and  under 
the  25  per  cent  advance,  the  rates  were  advanced  25  per  cent  without  refer- 
ence to  the  special  advance  on  lumber." 

With  regard  to  the  last-mentioned  letter  it  is  to  be  observed  that  the  statement 
of  the  New  York  Central  Railroad  to  Mr.  Ransom,  of  June  23,  1919,  is  not  exactly 
in  the  same  terms  as  the  statement  from  the  same  railroad  of  October  28,  1919,  to 
the  applicant  company. 

The  applicants  also  submit  a  copy  of  a  letter  addressed  to  them  from  the  Inter- 
state Commerce  Commission,  March  5,  1920,  as  follows: — 

"  The  commission  has  received  your  letter  of  February  10,  with  enclosures, 
file  \VA-2,  relative  to  increase  of  rates  on  pulpwood  under  the  commission's 
order  of  March  12,  1918,  in  the  15  per  cent  case. 

You  are  advised  that  the  commission  does  not  appear  to  have  inter- 
preted the  particular  portion  of  its  order  above  referred  to  relating  to  pulp- 
wood so  as  to  enable  me  to  answer  your  inquiry. 

"  It  is  the  policy  of  the  commission  not  to  express  opinions  upon  such 
matters  unless  or  until  they  arise  in  connection  with  concrete  instances  within 
its  jurisdiction.  Since  the  rates  to  which  you  refer  in  your  letter  are  pub- 
lished by  Canadian  lines,  the  commission  would  be  averse  to  expressing  its 
interpretation  of  the  order  referred  to  in  connection  with  the  facts  presented 
by  you.  If  the  Board  of  Railway  Commissioners  for  Canada  desire  an  inter- 
pretation by  the  commission  of  the  portion  of  its  order  of  March  12,  1918, 
relating  to  pulpwood,  a  suggestion  to  that  effect  by  the  Board  addressed  to 
the  cf»mmission  would  of  course  receive  careful  consideration." 
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It  will  be  observed  that  the  statements  of  the  American  railways  are  not  entirely 
in  accord,  or  free  from  doubt,  with  regard  to  the  point  in  issue  and  which  this  Board 
is  asked  to  decide. 

The  Board,  therefore,  on  March  20,  1920,  submitted  to  the  Interstate  Commerce 
Commission  an  inquiry  as  to  that  commission's  interpretation  of  its  order  with  respect 
to  the  matters  in  question,  as  outlined  in  the  following  letter: — 

It  has  been  represented  to  the  Board,  in  connection  with  a  complaint 
relating  to  shipments  of  pulpwood  from  Canada  to  the  United  States,  that  a 
different  interpretation  seems  to  have  been  placed  by  the  United  States  carriers 
on  the  Interstate  Commerce  Commission's  order,  dated  March  12,  1918,  in 
the  15  per  cent  case,  so-called,  as  it  affected  pulpwood  shipments,  some  having 
increased  their  rates  one  cent  per  100  pounds  and  others  15  per  cent,  and  that 
the  Board  of  Hailway  Commissioners  would  be  much  pleased  to  have  the 
Interstate  Commerce  Commission's  interpretation  of  its  order  in  this  regard." 

The  reply  of  the  commission  on  April  21  was  as  follows: — 

"  This  matter  has  been  given  consideration,  and  it  is  the  informal  view 
of  the  commission  that  pulpwood  falls  within  the  term  '  forest  products '  as 
this  term  is  used  in  the  commission's  order  in  the  15  per  cent  rate  case." 

The  view  of  the  Interstate  Commerce  Commission  as  expressed  in  the  above 
letter  is  stated  to  be  an  informal  one  and  apparently  conflicts  with  the  interpretation 
of  the  Interstate  Commerce  Commission's  15  per  cent  order  as  expressed  in  the 
tariffs  of  some  of  the  United  States  carriers  referred  to  above,  so  that  while,  inform- 
ally, the  Interstate  Commerce  Commission  expresses  an  opinion  to  this  Board  as 
to  the  construction  to  be  placed  upon  the  tariffs,  it  would  appear  that  there  are  in 
force,  in  the  United  States,  tariffs  which  have,  not  been  modified  or  brought  into  line 
with  this  interpretation  of  the  Interstate  Commerce  Commission,  and  consequently 
the  matter  remained  open  to  some  doubt,  and  under  these  circumstances  it  came  to 
a  hearing  at  which,  it  must  be  confessed,  not  very  much  further  light  was  thrown 
upon  the  difficulty  involved. 

Reference  having  been  made  at  the  hearing  to  the  tariffs  of  the  Bangor  and 
Aroostodk  U.K.,  Main  Central,  and  Boston  and  Maine,  it  is  ascertained,  upon 
examination,  that  the  history  of  these  tariffs  relative  to  the  circumstances  under 
consideration  is  as  follows: — 

Bangor  and  Aroostook  R.R. 

"B.  and  A.  R.R.  tariff,  C.R.C.  Xo.  242,  effective  January  11,  1918,  from 
local  points  to  Corinth  and  Fort  Edward,  N.Y.,  quote  a  19-cent  rate,  which 
wa€r  increased  to  22  cents,  or  15  per  cent,  on  April  29,  1918,  in  tariff  C.R.C. 
256,  and  which  was  reduced  in  tariff  280,  effective  March  31,  1918,  to  20  cents, 
or  an  advance  of  1  cent  over  rate  in  C.R.C.  2-12,  and  again  increased  25  per 
cent  by  blanket  supplement  effective  June  25,  1918." 

Boston  and  Maine  R.R. 

"B.  and  M.  R.R.  tariff  C.R.C.  Xo.  1744  (as  in  Supplement  7  thereto, 
effective  December  17,  1917)  from  stations  in  Canada  and  the  United  States 
to  points  in  Mass.,  N.H.,  Vt.,  N.Y.,  and  Pa.,  was  cancelled  by  C.R.C.  18-71, 
effective  June  10,  1918,  which  increased  rates  15  per  cent,  and  which  was 
further  increased  25  per  cent  by  blanket  supplement  effective  June  25,  1918." 
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Maine  Central  R.  R. 

"M.  C.  R.  R.,  C.  R.  C.  No.  C-1283,  effective  February  21,  1918,  from 
stations  in  Canada  and  the  United  States  to  points  on  Boston  &  Maine  and  St. 
Johnsbury  &  Lake  Champlain  R.  R.'s  was  cancelled  by  C.  R.  C.  No.  C-134'7, 
effective  April  17,  1918,  which  increased  rates  by  15  per  cent.  These  rates  as 
increased  by  15  per  cent  are  carried  forward  in  tariff  C.  R.  C.  No.  C-1435, 
effective  June  IT,  1918,  and  further  increased  25  per  cent  by  blanket  supplement 
effective  June  25,  1918." 

Communication  was  had  with  the  Interstate  Commerce  Commission  with  reference 
to  the  tariffs  of  the  Bangor  &  Aroostook,  to  Corinth  and  Fort  Edward  on  pulpwood, 
and  the  re-issue  thereof  substituting  the  increase  of  1  cent  per  100  pounds.  The 
commission  was  asked  to  state,  having"  reference  to  its  previous  letter  to  the  Board  of 
April  21,  cited  above,  whether  the  increase  in  rates  on  pulpwood,  permitted  by  the 
I.  C.  C.  was  15  per  cent,  or  1  cent  per  100  pounds,  and  it  was  requested  to  state  the 
reason  for  the  rejection  of  the  tariff  of  the  Bangor  &  Aroostook  R.  R.,  for  which  the 
Bangor  &  Aroostook  substituted  I.  C.  C.  1283,  changing  the  increase  over  the  ordinary 
rate,  from  15  per  cent  to  1  cent  per  100  pounds,  and  whether  such  rejection  had  any 
connection  with  the  informal  view  of  the  Interstate  Commerce  Commission,  as  com- 
municated to  the  Board  in  the  letter  referred  to.  In  reply  to  this  enquiry  the  follow- 
ing communication  was  received  from  the  Interstate  Commerce  Commission,  with  its 
enclosure,  which  are  set  out  in  full  as  follows : — 

Referring  further  to  your  letter  of  November  15,  having  reference  to  the 
communication  of  this  Commission  dated  April  21,  1920,  regarding  rates  on 
pulpwood. 

"  You  refer  to  the  fact  that  the  B.  &  A.  tariff  I.  C.  C.  1222,  which  purported 
to  increase  rates  on  pulpwood,  15  per  cent  was  rejected  for  filing  by  this  com- 
mission and  a  subsequent  tariff  provided  for  a  straight  increase  of  1  cent  per 
100  pounds  on  this  commodity,  and  ask  whether  our  informal  ruling  of  April 
21  had  any  bearing  upon  the  rejection  of  this  tariff. 

"  Our  examination  of  the  files  indicates  that  the  tariff  in  question  was 
rejected  on  April  30,  1918,  practically  two  years  prior  to  the  time  of  our  informal 
ruling  above  referred  to.  The  reasons  for  rejection  of  this  tariff  was  fully 
outlined  in  a  subsequent  letter  from  our  Bureau  of  Tariffs  dated  May  11,  1918, 
copy  of  which  is  enclosed.  You  will  observe  that  in  both  instances  the  Com- 
mission took  the  view  that  pulpwood  properly  should  be  considered  as  a  ''forest 
product,"  within  the  meaning  of  ex  parte  57.  There  is  nothing  to  indicate, 
however,  that  our  rejection  of  this  particular  tariff  and  our  informal  ruling  on 
a  similar  question  had  any  direct  relationship  one  to  the  other,  except,  of 
course,  that  both  actions  were  predicated  on  practically  the  same  theory." 

(Enclosure) 

"Yours  of  the  4th  instant,  file  W-1501,  enclosing  copies  of  your  I.  C.  C. 
No.  1222  and  Advice  No.  1828  that  we  returned  to  you  with  my  letter  of  the 
30th  ult.,  received  and  has  my  attention. 

'  In  reply,  would  say  that  I  have  before  me  your  message  of  March  23,  1918, 
to  the  commission,  and  the  secretary's  reply  of  March  25,  1918,  and  it  does  not 
appear  that  either  under  these  messages  or  under  those  from  and  to  Mr.  McCain 
quoted  in  your  letter,  any  authority  is  extended  for  increasing  rates  on  pulp- 
wood in  excess  of  one  cent  per  100  pounds,  permitted  by  the  commission's  Order 
of  March  12,  1918,  in  ex  parte  57. 

"  It  is  true  that  in  your  I.  C.  C.  No.  1133,  naming  rates  on  lumber  and  other 
articles  taking  lumber  rates,  that  pulpwood  is  not  specifically  named  but  wood- 
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pulp  boards  are  named,  and  tariffs  of  other  carriers  in  your  territory  do  include 
pulpwood  as  a  forest  product.  In  this  connection  see  Cental  Vermont  Railway 
I.  C.  C.  No.  A-42'6'8,  item  5,  page  8,  and  other  tariffs  that  I  might  mention. 

"  It  is  noted  also  that  in  your  I.  C.  C.  No.  1133,  wood-pulp  is  named  as 
taking  lumber  rates,  which  certainly  is  a  product  more  remote  from  the  forest 
than  the  pulpwood  itself. 

"  The  statements  given  in  your  letter  have  been  given  full  consideration 
and  you  are  advised  that  the  commission  may  not  accept  these  tariffs  for  filing 
for  the  reason  they  assume  to  increase  rates  more  than  one  cent  per  100  pounds. 
Copies  of  the  schedules  recited  in  the  first  paragraph  of  this  letter  are,  therefore, 
herewith  again  returned." 

It  therefore  appears  that  the  contention  of  the  applicants  that  pulpwood  is  a 
"  forest  product "  received  in  the  two  instances  referred  to  in  the  first  of  the  above 
quoted  letters,  a  favourable  construction,  but  there  is  no  definite  ruling  of  the  Inter- 
state Commerce  Commission  having  primary  jurisdiction  over  the  American  rates, 
which  places  the  general  question  as  to  its  applicability  to  the  American  railways 
involved,  without  question,  so  as  to  justify  this  Board  in  treating  the  question  as  one 
beyond  doubt  or  dispute.  The  concluding  paragraph  of  the  letter  from  the  Inter- 
state Commerce  Commission  of  January  13  last,  to  the  Board,  indicates  the  restriction 
or  limitation  I  have  referred  to. 

The  same  question  having  arisen  on  a  complaint  to  the  Board  by  the  West  Virginia 
Pulp  and  Paper  Company,  (Board's  file  26901.11)  it  is  pertinent  to  what  is  involved  to 
refer  to  the  letter,  March  7,  1921,  and  a  copy  inclosed  therewith  of  letter  November 
19,  1918,  from  the  Delaware  &  Hudson  Railway  Company,  as  indicating  the  views  of 
the  American  railways,  as  to  the  construction  to  be  placed  upon  I.  C.  C.  Order  No. 
57,  and  this  Board's  Special  Permission  76: — 

"  Your  letter  of  March  3  referring  to  mine  of  September  16,  1918. 

"  Attached  is  copy  of  letter  from  Mr.  W.  G.  Storey,  Assistant  General 
Freight  Agent  of  the  D.  &  H.,  dated  November  19,  1918,  from  which  you  will 
note  that  the  carriers  in  trunk  line  territory  gave  the  matter  careful  con- 
sideration and  decided  that  pulpwood  was  a  forest  product  and  that  an  increase 
of  1  cent  per  100  pounds  should  apply.  Furthermore,  the  Norfolk  &  Western 
advanced  their  rates  on  pulpwood  to  Luke,  Md.,  and  Piedmont,  W.,  Va.,  under 
the  15  per  cent  decision  the  full  15  per  cent  not  recognizing  the  1  cent  maximum 
advance.  The  tariff  was  afterwards  corrected  to  a  maximum  advance  of  one 
cent  and  refund  of  the  overcharge  caused  by  their  overlooking  the  one  cent 
maximum  is  being  handled  by  the  Interstate  Commerce  Commission  under  their 
informal  dockets  70073,  70203  and  72099." 

(Enclosure)  Delaware  &  Hudson  R.  R. 

"Referring  to  your  letter  of  Novem'ber  11,  file  533-Caii.  relative  to  advance 
of  one  cent  per  100  pounds,  in  all  commodity  rates  on  pulpwood  under  the  15 
per  cent  increase. 

"  This  question  was  given  careful  consideration  by  the  Trunk  Lines  and  it 
was  decided  that  pulpwood  was  a  forest  product  and  increase  of  one  cent  per 
100  pounds  should  apply." 

The  distance  from  Causapscal,  Que.,  Avhere  shipments  in  question  originate,  to 
Hudson  Falls,  N.Y.,  is  608  miles — the  movement  being  via  'St.  Lambert,  to  Rouses 
Point,  N.Y.  (a  distance  of  450  miles),  thence  158  miles  to  Hudson  Falls,  N.Y.  Of  the 
450  miles  Canadian  haul,  407  would  be  on  the  Canadian  Government  Railways,  over 
which  the  Board  exercises  no  jurisdiction,  and  which  railway  was  not  before  us  at  the 
hearing,  and  43  miles  on  the  Grand  Trunk  Railway,  thence  Delaware  &  Hudson  to 
Hudson  Falls,  N.Y.    This  Board,  therefore,  in  any  event,  and  apart  from  the  con- 
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struetion  of  the  American  railways,  or  the  interpretation  of  the  I.  C.  C.  would  only 
liave  jurisdiction  over  43  miles  of  the  Canadian  haul. 

Prom  St.  Joseph,  Que.,  the  alternative  routes  would  be  : 

To  Rouses  Poi-nt,  N.Y.  via  Sherhrooke,  G.T.R.  and  iSt.  Lambert, 

Que..  G.T.R   243  miles 

Rouses  Point  to  Hudson  Falls,  N.Y.  (D.  &  H.)   158 

401 

or 

St.  Joseph,  Que.,  to  Rouses  Point,  N.Y.,  via  Sherbrooke,  C.P.R. 

and  Delson  Jet.  and  N.J.  Ry   226 

Rouses  Point  to  Hudson  Falls,  N.Y   156 

384 


On  the  haul  from  Causapscal  to  Hudson  Falls,  N.Y.  but  43  miles — of  total  mileage 
of  608,  is  under  this  Board's  jurisdiction  as  to  rates.  On  the  St.  Joseph  traffic,  the 
larger  mileage  is  in  Canada.  Excluding  that  part  of  the  St.  Joseph-Hudson  Falls 
mileage,  which  is  not  under  the  Board's  jurisdiction,  there  would  be  on  the  two 
movements  involved  in  the  complaint  (St.  Joseph  and  Causapscal,  Que.,  to  Hudson 
Falls,  X.Y.)  a  slight  preponderance  of  the  mileage  in  the  United  States. 

The  case,  in  its  analysis,  is  very  similar  to  that  presented  to  this  Board  in  re 
Complaint  of  Consolidated  Gas,  Electric  Light  and  Power  Company  of  Baltimore, 
Md.,  against  rates  on  bog  iron  ore  charged  by  the  Canadian  railways  (Board's  file  'No. 
3079.37),  Judgments  of  the  Board  (1919),  p.  402,  in  which  the  Assistant  Chief  Com- 
missioner in  delivering  the  judgment  of  the  Board,  and  after  reciting  the  expressed 
attitude  of  the  Interstate  Commerce  Commission,  sus  reported  in  a  number  of  cases 
there  cited  as  regards  distribution  of  jurisdiction  between  that  body  and  this  as 
regards  the  portions  of  the  international  traffic  falling  within  the  jurisdiction  of 
each,  respectively,  says,  p.  411: — 

"  It  will  be  noted  that  while  in  agreeing  in  the  practice,  the  Interstate 
Commerce  Commission  in  no  way  recedes  from  tlhe  position  that  as  a  matter  of 
jurisdiction  its  powers  to  regulate  the  United  States  portion  of  the  rate  is 
absolute;  and  it  has,  in  fact,  from  time  to  time  so  acted  notwithstanding  the 
informal  modus  vivendi  above  referred  to  " — and  again,  on  same  page — 

"  The  jurisdiction  of  the  Interstate  Commerce  Commission  over  the  haul 
within  the  United  States  is  undoubted.  What  is  involved  is  the  determination 
of  the  meaning  and  application  of  a  United  States  tariif  basis,  which,  as  a 
matter  of  reciprocity  has  been  made  applicable  on  the  movement  from  Canada 
to  the  United  States." 


This  view  is  distinctly  opposite  to  the  present  case,  and  I  concur  in  and  adopt  it.  It 
is  specially  applicable  when  the  wording  of  the  Board's  'Special  Permit  No.  76  is  con- 
sidered. As  I  read  it,  that  permit  by  this  Board  is  absolutely  limited  in  its  effect  by 
such  construction  or  interpretation  as  the  Interstate  Commerce  Commission  give  to 
the  tariffs  of  the  United  States  railways.  There  is,  in  my  view,  in  the  informal  opinion 
of  the  Interstate  Commerce  Commission  herein  quoted,  in  its  interpretation  as  applied 
to  the  Bangor  and  Aroostock  Railway  tariffs,  in  the  statement  from  the  Delaware  and 
Hudson  Railway  and  in  the  several  quoted  letters  from  other  American  railways, 
evidence  supporting  the  contentions  of  the  applicants  as  to  the  interpretation  to  be 
placed  upon  the  tariffs  in  question.  I  do  not  say  that  while  indicative,  it  is  con- 
clu.sive  of  the  opinion  the  Interstate  Commerce  Commission  might  hold  in  con- 
.sidering  the  whole  question  here  involved  in  its  application  to  the  United  States 
railways  tariffs  within  the  jurisdiction  of  that  body.  I  think  it  is  proper  that  in  view 
of  the  principles  involved,  upon  which  the  Board  has  stated  a  definite  opinion,  expressed 
above,  the  interpretation  of  the  American  tariffs  should  rest  with  the  Interstate  Com- 
merce Commission,  and  that  the  applicants  should  be  referred  (as  in  the  Bog  Iron 
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Ore  Case)  to  the  jurisdiction  of  the  Interstate  Commerce  Commission  for  the  remedy 
within  that  jurisdiction.  If,  after  invoking  and  exhausting  that  jurisdiction,  as 
regards  the  matters  referred  to  it  for  its  decision,  any  further  action  or  remedy  within 
this  Board's  jurisdiction  is  necessary,  written  submissions  may  be  made,  which  can 
be  considered,  when  necessary,  with  and  as  part  of,  the  present  case,  which  may  be 
permitted  to  remain  in  suspense  pending  any  further  submissions  as  above  indicated. 
No  order  is  now  necessary. 

Ottawa,  March  16,  1921. 

The  Chief  Commissioner  and  the  Deputy  Chief  Commissioner  concurred. 


Application  of  the  Bell  Telephorip  Company  of  Canada  for  an  Order  of  the  Board 
authorizing  an  increase  in  Telephone  Tolls. 

Case  955. 

JUDGMEXIT 
McLeax,  Assistant  Chief  CoM:NtissioxER : 

I 

In  its  application  the  Bell  Telephone  Company  sets  out  that  under  date  of  October 
15,  1918,  it  had  applied  for  an  increase  of  20  per  cent  on  all  tolls,  rates  and  charges 
for  exchange  telephony  service  and  for  the  approval  of  a  revised  tariff  of  tolls  for  long 
distance  service  and  for  certain  other  services.  It  states  that  the  increases  so  asked 
for  were  in  order  to  permit  of  the  applicant  meeting  the  gradual  increase  in  the  cost 
of  furnishing  telephone  service  to  the  public,  due  principally  to  increased  cost  of  labour 
aud  materials  and  other  elements  of  cost  affecting  public  utilities  companies.  It  is 
then  recited  that  under  General  Order  No.  264  of  the  Board,  dated  ll'ay  13,  1919,  there 
was  permitted  to  become  operative,  (a)  the  revised  increased  tolls  for  long  distance 
service,  (h)  the  charge-s  for  removing  telephone  stations  and  other  equipment,  and 
(c)  an  increase  on  the  tolls,  rates  and  charges  for  exchange  telephone  service  and 
charges  incidental  thereto  of  10  per  cent  instead  of  20  per  cent.  It  is  set  out  that  the 
cost  of  labour  and  materials  have  continued  to  advance  rapidly  since  the  issuance  of 
Order  Xo.  264,  and  it  is  stated  that  as  a  result  the  increased  rates  allowed  have 
proved  insufficient  to  provide  for  the  applicant's  re(iuirements. 

The  increased  tolls  for  long  distance  service  under  General  Order  Xo.  264  became 
effective  on  one  week's  notice  on  May  25,  1919,  while  the  increased  tolls  for  exchange 
service  became  effective  on  July  1,  1919. 

II 

In  a  summary  of  telephone  revenue  and  expenses  from  July  1,  1919,  to  June  30, 
1920,  the  company  sets  out  that  the  total  telephone  revenue  was  $15,858,903;  that  the 
expenses  covering  operation,  current  maintenance,  depreciation  and  taxes  were  $14,- 
086,945,  leaving  a  net  telephone  revenue  of  $1,771,958  from  which  to  meet  interest 
and  dividends.  It  is  pointed  out  that  the  net  telephone  revenue  amounted  to  3-418 
per  cent  on  the  book  value  of  the  total  telephone  property  in  service. 

The  figure  of  depreciation,  as  referred  to  above,  is  on  the  basis  of  5-7  per  cent 
of  the  depreciable  plant,  as  provided  for  under  General  Order  Xo.  264. 


36 


In  the  month  of  May,  1920,  a  large  increase  in  wages  was  made,  the  significance 
of  which  is  later  referred  to.  The  company  submits  a  computation  based  on  the 
months  of  May  and  June,  1920,  which  is  as  follows : — 

ANNUAL   RATE   OF   RETURN    ON   TELEPHONE    PROPERTY,    BASED    ON    MAY  AND 
JUNE,  1920.    AVERAGE  OF  TELEPHONE  REVENUE,  TELEPHONE 
EXPENSES  AND  TELEPHONE  PROPERTY 

12  months  "based 
May  and  June      on  May  and  June 
Totals  Totals 

Revenue — 

Exchang-e  revenue  $  1,941, 346  67        $11,648,080  02 

Toll  revenue   808,899  19  4,853,395  14 

Miscellaneous  revenue   13,648  69  81,892  14 

Total   $16,583,367  30 

Expenses — 

Operation  $  1,540,974  16  $  9,245,844  9fr 

Maintenance                                                                      607,144  30  3,642,865  80 

Depreciiation                                                                      474,340  00  2,846,040  00 

Taxes                                                                                 122,450  00  734,700  00 

Total   $16,469,450  76 

Net  telephone  revenue   113,916  54 

Average  plant  $51,947,714  00 

Average  working  assets   2,077,628  00 

Average  working  capital   1,000,000  00 

Total  telephone  property  $55,025,342  00 

Annual  Rate  Return  of  Net  Telephone  Revenue  to  Telephone  Property,  0.207%. 


A  detailed  statement  of  prices  based  on  1917  quantities  of  characteristic  supplies 
used  by  the  Telephone  Company  is  submitted.  This  sets  out  the  quantity  used  in  1917 ; 
the  price  per  unit,  and  the  cost  of  the  quantities  used  in  1918.  Similar  details  are 
supplied  for  July  1,  1920.  The  figures  as  submitted  show  an  increase  of  16-53  per 
cent  in  the  prices  of  July  1,  1920,  as  compared  with  1918  prices.  The  quantities  used 
represented  a  cost  in  1918  of  $2,255,090  as  against  $2,628,067  in  1920.  Later  detail 
has  been  obtained  in  connection  with  these  figures  and  consequently  further  analysis 
will  be  given  later. 

IV 

A  computation  as  to  the  operating  revenue  and  expenses  is  submitted  by  the 
applicant  in  exhibit  No.  1.  This  is  a  projected  year  based  on  the  months  of  May, 
June  and  July,  1920,  under  the  existing  tolls  and  charges  for  telephone  service.  The 
percentages  covering  the  nine  months,  for  which  actual  figures  are  not  given,  are 
based  on  results  in  analogous  periods  for  a  series  of  preceding  years.  The  nine  months 
period,  in  the  case  of  exchange  revenue,  represents  an  addition  of  75-17  per  cent 
of  the  total  year.  The  case  of  toll  revenue  is  74-5  per  cent,  and  miscellaneous  revenue, 
75  01  per  cent.  Expenses,  maintenance  and  taxes  are  similarly  set  out,  actual  figures 
being  given  for  the  periods  May,  June  and  July,  and  the  balance  of  nine  months  being 
computed. 

Under  the  heading  of  expenses  there  is,  in  addition  to  a  depreciation  of  5-7  per 
cent,  included  an  item  of  additional  depreciation  amounting  to  $422,772.  This  is 
the  difference  between  depreciation  at  5-7  per  cent  and  the  depreciation  at  6-2435  per 
cent  on  the  total  average  plant  in  service  for  the  year  1920. 

The  figures  as  presented  on  this  computation  show  for  the  projected  year  an 
operating  revenue  of  $16,601,835  and  expenses  of  $17,183,789,  leaving  a  net  operating 
deficit  of  $581,953.  In  addition,  there  are  bond  interest  charges  amounting  to  $913,483, 
and  dividends  at  8  per  cent  on  the  outstanding  stock  amounting  to  $1,800,010.  In 
round  numbers  on  this  basis  the  earnings  of  the  computed  year  would  be  $3,300,00^ 


37 


short  of  meeting-  interest  and  dividends  after  other  necessary  deductions  that  would 
be  made.    In  the  same  exhibit  the  company  sets  out  its  needs  as  follows: — 

ESTIMATE  OF  ANNUAL  REQUIREMENTS 

Dividends — 

$22,357,000  capital  stock  at  8  per  cent  $1,788,560  00' 

Interest — 

$11,149,000  bonds  at  5  per  cent  r.  557,450  00 

$  5,500,000  bonds  at  7  per  cent   385,000  00 

Exchange  on  New  York  funds  to  cover  interest  payments  of  $385,000 

at  11.25  per  cent  (rate  on  September  15,  1920)   43,312  00 

Amortization  of  bond  discount   and   expense   on    $5,500,000  (bond 

discount,  difference  between  $93.75  and  $100)   69,456  00 

Surplus — 

$22,357,000  capital  stock  at  4  per  cent   894,280  00 

Operating  Loss — 

Present  annual  operating  loss  (see  statement  No.  1,  1920)  .      •  •    •  •  581,953  00 

Expense  increase — 

Estimated  annual  increase  of  10  per  cent  in  operation  and  main- 
tenance expenses   1,310,853  00 

Financing — 

Loss  of  interest  for  periods  between  new  capital  issues  and  the  useful 

employment  of  the  proceeds   500,000  00 

Total  annual  requirements  $6,130,864  00 

Deduction — 

Non-operating  revenue  (dividends  from  investments)   245,252  00 

Net  annual  requirements  $5,885,612  00 


After  providing  for  interest  and  dividends  it  is  estimated  that  the  company  will 
fall  short  of  earning  5.7  per  cent  depreciation  (the  emergency  rate  fixed  by  the  Board) 
for  the  year  1920  by  over  $1,500,000.  It  already  has  fallen  behind  for  the  periodj 
January  1  to  July  31  by  $492,200. 


V 

In  the  tariff  of  rates  as  filed  there  is  proposed  a  regrouping  of  exchanges  und«r 
seven  groups.  In  group  1  comprising  Montreal  and  Toronto,  and  group  2  comprising 
Ottawa,  Hamilton  and  Quebec,  a  message  rate  basis  for  business  telephones  is  proposed, 
there  being  an  allowance  of  100  local  messages  per  month.  In  the  case  of  group  1,  a 
charge  of  4  cents  for  additional  messages  is  proposed,  and  in  the  case  of  group  2,  a 
charge  of  3  cents.  An  increase  of  the  business  rate  covered  by  the  message  allowance 
is  proposed,  as  well  as  an  increase  in  the  residence  rate.  In  the  other  groups  flat  rate 
increases  are  proposed  both  in  business  and  residence.  In  connection  with  the 
exchange  rates,  a  revision  is  proposed  as  to  the  P.  B.  X.  rates.  Keductions  are  made 
in  these  as  to  equipment  charges.  The  service  charges  are  subject  to  the  proposed 
increases  of  the  group  in  which  the  P.  B.  X.  services  are  located.  A  reclassification 
and  readjustment  of  the  long  distance  rates  is  proposed.  In  general,  provision  is  made 
for  the  following  classes  of  service:  'Station  to  station  charges;  Person  to  i>erson 
oaUs;  Appointment  calls;  Messenger  and  collect  calls.  The  proposed  adjustment  as 
to  the  long-distance  charges  was  fully  gone  into,  and  was  not  made  the  subject  of 
general  criticism  or  attack.  It  does  not  appear  necessary,  therefore,  to  analyse  this 
phase  of  the  matter  further.  It  may  be  referred  to  in  a  summary  way  in  terms  of  the 
anticipated  increase  in  revenue  therefrom.  Further,  the  matter  of  service  connection 
charges  was  not  seriously  criticised.  It  was  suggested,  however,  on  behalf  of  the 
Board  of  Trade  of  the  city  of  Ottawa  that  these  charges  might  be  on  a  higher  basis 
than  was  proposed  by  the  company. 
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As  set  out  in  the  evidence  of  Mr.  Sise,  the  gross  increases  and  percentage 

increases  anticipated  from  the  various  items  in  the  company's  proposition  are  as 
follows : — 

Exchange  revenue   $2,822,058  31% 

I^ong  distance   969,033  22% 

Miscellaneous  equipment   No  increase  in  revenue. 

P.B.X   605,493  56.5% 

Service  connection  charge   181,100  new 

$4,577,684 


This  may  be  checked  against  the  estimate  of  annual  requirements  given  above, 
amounting  to  $5,885,612.  Included,  however,  in  said  estimate  of  annual  requirements 
is  the  item  of  $422, 7T2  already  referred  to  as  being  the  difference  between  the  emer- 
gency depreciation  rate  and  the  rate  which  the  company  is  of  opinion  should  apply.  If 
this  is  deducted  it  leaves  revised  figures  of  annual  requirements  amounting  to 
$5,462,840. 

The  figures  given  above  are  on  the  basis  of  a  computed  year.  The  comparative 
statement  of  earnings  and  expenses  for  the  years  ending  December  31,  1919  and  1920, 
as  set  out  in  the  annual  report  of  the  company  for  1920,  show  for  1919  a  credit  balance 
to  surplus  of  $43,116,  while  for  1920  there  is  a  debit  of  $1,831,971.  The  total  net 
earnings  were  $881  552.  The  payment  of  interest  left  a  deficit  of  $31,961,  and  the  1920 
dividends  of  $1,800,010  were  charged  to  surplus  previous  to  1917. 


YII 

The  total  telephone  revenue  for  the  year  1920  was  $2,364,264  in  excess  of  that  of 
1919,  a  percentage  increase  of  16,7  per  cent.  At  the  same  time  the  total  telephone 
expenses  increased  by  $4,081,436,  a  percentage  increase  of  33-4  per  cent.  Of  the  total 
increase  in  the  expenses  for  the  year  $3,432,138,  or  84  per  cent,  are  to  be  found  in  the 
operation  expense  and  current  maintenance  items,  in  which  labour  costs  bulk  large. 

On  the  monthly  statements  as  filed  under  the  Board's  direction,  the  operating 
ratios  for  1920  averaged,  from  January  to  May,  91  per  cent  and  a  fraction,  while  from 
June  to  December,  inclusive,  the  average  ^vas  in  excess  of  100  per  cent.  For  January, 
1921,  the  operating  ratio  is  98-5  per  cent.  For  February,  1921,  the  ratio  is  in  excess 
of  97  per  cent. 

In  the  monthly  statements  as  filed  the  company  explains  that  it  has  been  making 
reductions  in  its  staff  of  employees  in  order  to  offset  the  financial  stringency  under 
which  it  has  been  operating,  and  in  this  connection  it  has  reduced  its  plant  and  traffic 
staffs  by  upwards  of  1,300  employees.  It  states  further  that  maintenance  and  repair 
work  other  than  that  of  an  urgent  character  has  been  deferred.  The  traffic  expenses, 
it  is  stated,  have  been  reduced  through  the  curtailment  of  operators  schooling  and  also 
by  reductioon  in  the  number  of  operators  employed  by  the  company  following  a 
noticeable  decline  in  the  "  subscribers  local  hauling  rate."  Whether  this  decline  is  due 
to  a  depression  in  business  conditions  or  whether  it  is  attributable  to  seasonal  changes 
which  may  be  expected  during  the  winter  months  is  uncertain.  The  company  is  of 
the  opinion  that  the  change  in  this  regard  will  be  corrected  later  in  the  year,  with  the 
result  that  schooling  expenses  and  charges  for  operators  wages  will  then  have  to  be 
restored  to  a  normal  amount. 

The  position  of  the  company,  as  developed  by  Mr.  Sise  in  cross-examination  by 
Mr.  Geary,  is  that  sufficient  revenue  should  be  maintained  to  meet  the  cost  of  operating 
the  company  plus  12  per  cent  on  the  stock.  The  item  of  12  per  cent  is  made  up  of 
dividends  of  8  per  cent  plus  surplus  of  4  per  cent.  Exception  to  the  rate  of  8  per 
cent  as  being  reasonable  was  not  taken  by  the  experts  called  on  behalf  of  those  opposing 
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the  application.  On  the  contrary,  the  evidence  was  that  this  was  a  reasonable  rate. 
The  4  per  cent  of  surplus  is  a  figure  derived  from  the  evidence  given  in  the  Western 
Rates  Case  by  Mr.  Muller,  who  was  the  expert  employed  by  the  Dominion  Government, 
who  testified  that  it  was  reasonable  to  have  a  surplus  equal  to  one-half  of  the  cost  of 
obtaining  money. 

The  stock  of  the  company  has  sold  on  the  average  at  106,  the  sum  so  received 
having  been  invested  in  the  property.  Further,  all  profits  in  excess  of  8  x>er  cent  have 
been  invested  in  the  business.  As  has  already  been  indicated  in  the  judgment  of  1919, 
the  reserves  of  the  company  are  invested  in  the  business.  The  only  limitation  of  this, 
as  was  pointed  out  by  Mr.  Guilfoyle  in  cross-examination  by  Mr.  Phippen,  is  that  2-8 
millions  are  in  investments.  The  policy  which  has  been  pursued  in  this  regard  in 
connection  with  the  handling  of  the  surplus,  is  in  ease  of  the  obtaining  of  additional 
capital.  It  was  stated  in  evidence  by  Mr.  Mackenzie,  Mr.  Hagenah  and  Mr.  Guilfoyle 
that  the  finances  of  the  company  had  been  well  managed. 

VIII 

Comparing  the  years  involved  in  the  period  from  1916  to  1920,  there  has  been  a 
steady  increase  in  the  pay-rolls.  In  1916  the  wages  charged  construction  and  reserves, 
amounted  to  $955,361,  while  the  wages  charged  operation  and  maintenance  were 
$3,812,211,  with  total  pay-rolls  of  $4,767,532.  There  has  been  a  steady  increase  year 
by  year,  with  the  result  that  in  1920  the  wages  charged  construction  and  reserves 
amounted  to  $2,412,324,  wages  charged  operation  and  maintenance  $10,470,762,  total 
pay-rolls  $12,883,086. 

Putting  this  in  a  comparative  way : — 

Total  TeJephone         Per  cent  Total  Per  cent 


Year                       Gross  Earnings  to  total  Pay-rolls  to  total 

1916  10,375,318  36.743  4,767,572  49.951 

1917  11,567,192  40.088  5,832,268  50.420 

1918  12,227,545  42.268  6,941,357  56.768 

1919                              14,149,119  51.999  9,419,385  66.572 

1920                              16,513,381  63.407  12,883,086  78.016 


The  average  cost  of  operators'  wages  per  subscribers'  station  in  1918  was  $10.63 
per  annum,  w^hile  based  on  the  figures  of  May,  June  and  July,  1920,  the  average  cost 
per  subscribers'  station  was  $16.62,  or  an  increase  of  56-35  per  cent  in  labour  costs  per 
station.  The  increase  per  annum  since  November  30,  1918,  to  all  employees,  based  on 
the  average  salaries  and  wages  and  number  of  employees  as  of  July  31,  1920,  equalled 
$3,956,629.  The  average  pay-roll  of  November  30,  1918,  based  on  the  same  number 
of  employees  amounted  to  $10,811,096 — that  is  to  say,  the  increase  of  1920  over  1918  is 
38  per  cent. 

Taking  the  increase  on  the  subscribers'  stations  with  an  increase  in  1920  of 
24  per  cent  in  subscribers'  stations  over  1918,  an  increase  in  wages  of  $3,234,229 
was  paid. 

IX 

As  already  indicated,  one  of  the  factors  relied  upon  by  the  Bell  Telephone  Com- 
pany in  justification  of  the  increases  asked  for  is  the  increase  in  cost  of  materials, 
and  in  this  connection  the  statement  already  referred  to  has  'been  filed.  This  covers 
some  sixty-one  items.  These  are  shown  on  the  basis  of  the  quantity  used  in  1917  and 
the  appropriate  unit  prices  attaching  thereto  to  have  a  total  cost  as  of  1918  of 
$2,255,090,  as  compared  with  $2,628,067  of  July  1,  192().  The  increase  thus  shown 
is  an  increase  of  $372,977.27,  or  16-53  per  cent.  Exhibit  Iso.  67,  filed  by  Mr. 
^IcMaster,  gave  the  prices  for  twenty-five  of  these  articles  as  submitted  by  a  repre- 
sentative of  the  Hydro-Electric  Commission  of  Ontario.  Details  as  to  the  other 
articles  concerned  did  not  come  before  the  Hydro-Electric  Commission  in  the  course 
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of  its  business.  The  articles  covered  represent  in  values  47  per  cent  of  the  values 
contained  in  the  Bell  Telephone  exhibit  as  of  July  1,  19-20,  and  show  between  July  1, 
1920,  and  January  8,  1921,  a  reduction  of  21^  per  cent. 

On  request  there  has  been  stipplied  to  the  Board's  Electrical  Engineer,  by  the 
Bell  Telephone  Company,  a  statement  as  of  March  1,  1921,  covering  the  items  set 
out  in  the  original  statement.  On  twenty-eight  items  out  of  the  sixty-one  there 
have  been  reductions  between  July,  1920,  and  March  1,  1921.  The  twenty-eight  items 
represent  71  per  cent  of  the  values  as  shown  of  July  1,  1920,  and  shows  a  reduction 
of  12-39  per  cent.  In  general,  the  items  on  which  reductions  are  shown  fall  under 
the  following  headings:  Cable,  Lead  Pipe,  Solder,  Stands  (desk  with  transmitter). 
Sub-sets  (desk  signal).  Sub-sets  (wall  with  transmitter),  ISub-sets  (magneto  wall), 
Transmitter,  Copper  Wire. 

The  Board's  Electrical  Engineer  has  obtained  current  prices  of  other  companies 
engaged  in  electrical  supply  business.  In  these  quotations  copper  wire,  and  certain 
specified  styles  of  cable,  were  taken  as  characteristic.  While  there  are  some  variations 
as  between  individual  firms,  the  general  average  shows  the  Bell  Telephone  figures,  as 
of  the  latest  date  available,  on  a  parity  with  the  other  firms  concerned. 

In  the  case  of  certain  specific  forms  of  cable  on  which  an  actual  business  quota- 
tion was  made  to  a  prospective  customer,  the  quotation  as  given  is  substantially 
higher  than  the  prices  set  out  in  the  Bell  Telephone  Comapny's  statement  of  'March  1. 

In  the  case  of  certain  specified  forms  of  calble  which  were  taken  by  the  Board's 
Electrical  Engineer  as  being  charactieristic,  the  quotations  of  the  Northern  Electric 
Company  to  customers  other  than  the  Bell  Company  have  been  checked,  and  the 
figures  contained  in  the  Bell  list  are  substantially  lower  than  the  figures  charged 
by  the  Northern  Electric  Company  to  general  customers. 

While  the  Board  has  oibtained  this  material  in  order  to  check  prices  and  ascer- 
tain their  general  level,  it  does  not  feel  free  to  give  the  names  of  the  firms  and  the 
individual  quotations,  as  these  firms,  so  far  as  they  are  concerned  in  supplying  the 
items  concerned,  are  engaged  in  competitive  business.  The  details  are  not  set  out, 
because  what  is  involved  is  the  obtaining  of  a  comparative  idea  as  to  the  relative 
relation  of  the  prices  "used  by  the  Bell  Telephone  Company  in  regard  to  the  items 
specified  as  compared  with  the  prices  of  said  articles  when  supplied  with  others.  The 
comparison  has,  of  necessity,  to  be  a  somewhat  general  one  because  on  various  items 
where  there  are  differences  of  standard  the  mere  question  of  price  is  not  the  final 
criterion. 

!X 

The  application  sets  out  that  the  net  annual  additional  requirements  of  the 
company  are  $5,885,612.  As  indicated,  included  in  this  is  an  item  of  $422,772  which 
i'i  the  difference  between  the  emergency  depreciation  rate  and  the  rate  which  the 
company  is  of  opinion  should  apply.  The  deduction  of  this  would  leave  revised 
figures  of  $5,462,840. 

In  exhibit  No.  57  Mr.  Geary  submits  figures  for  a  projected  year's  business. 
These  are  based  on  actual  figures  for  May  to  July,  1920,  inclusive,  and  the  balance 
of  the  projected  year  to  May,  19^1,  on  a  basis  of  these  months,  representing  75-17 
per  cent  of  the  year's  revenue.  The  net  result  of  this  is  a  computation  admitting  a 
deficiency  of  $301,662.  In  this  the  total  revenue  is  given  as  $16,601,835;  to  this  is 
added  the  following  items: — 

Dividends  on  stocks   $245,252 

In-terest  earned   286,893 

Interest  charged  to  plant-.   41,033 

The  total  revenue,  including  these  additions,  thus  being  computed  as  amounting 
to  $17,175,819.  From  the  expenses,  which  are  in  part  actual  and  part  computed,  is 
in  the  first  place  deducted  the  Business  Profits  War  Tax,  placed  at  $1151,110. 


41 


In  dealing  with  the  item  of  depreciation,  the  net  amount  of  displacements 
written  off  between  January  1,  1920,  and  July  31,  1920,  is  set  out  as  $523,665.  This 
extended  on  a  year's  basis  is  given  as  $897,712.  To  this  is  added  an  item  for  extra- 
ordinary repairs.  This  for  the  period  January  1,  1920,  to  July  31,  1920,  amounts 
to  $63,197,  or,  extended  on  the  basis  of  a  year,  $108,338  ;  that  is  to  say,  a  total  com- 
putation for  depreciation  is  given  at  a  figure  of  $11,006,050.  The  items  of  surplus, 
estimated  expense  increase,  financing  expense,  exchange  on  ISTew  York  ftmds,  and 
amortization  of  discount,  which  are  included  in  the  Bell  Telephone  exhibit,  are  not 
admitted  in  the  exhibit  which  has  just  been  summarized.  These  items  above,  as  set 
out  in  the  Bell  Telephone  Company  application,  amount  to  $2,617,901. 

A  computation  submitted  by  Mr.  Hagenah  for  the  city  of  Montreal  is  set  out 
in  exhibit  No.  47: — 

COIVIPARISON  OF  COMPANY'S  ESTIMATED  REVENUE  AND  EXPENSES  WITH  ACTUAL 
BOOK  STATEMENT  AND  WITH  STATEMENT  AS  ADJUSTED  FOR 
THE  YEAR  ENDING  DECEMBER  31,  1920 

Per  Books 

Company's  (Dec.  1920,  Statemenl: 

Estimate  Estimated)  as  adjusted 

Telephone  revenue — 

Exchange  revenue                                        $11,786,412  $11,743,333  $11,743,333 

Toll  revenue                                                     4,732,297  4,813,833  4,813,833 

Miscellaneous                                                      83,126  89,025  89,025 

Total                                           ..  $16,601,835  $16,646,191  $16,646,191 

Expenses — 

Operation   9,515,592  9,111,275  9,111,275 

Maintenance   3,592,946  3,600,438  3,600,438 

Taxes   755,243  734,700  (a)  587,700 

Depreciation   (b)  3,320,008  (c)  2,882,245  (d)  1,737,651 

Total   $17,183,789  $16,328,658  $15,037,064 

Net  telephone  revenue   .  (def.)       581,954  317,533  1,609,127 

Non-operating  revenue   245,252  570,157  413,763 

Net  corporate  income  (def.)       336,702  887,690  2,022,890 

Deductions — 

Interest  on  bonds,  5  per  cent  ....  557,450 

Interest  on  'bo.nds,  7  per  cent..    ..  385,000 

Exchange  on  New  York  funds    .  .  43,312  910,713  910,713 

Amortization  of  discount   69,456 

Dividends   1,788,560  1,800,010  1,800,010 

Total   $  2,843, 77i8  $  2,710,723            $  2,710,723 

Total  deficit   (def.)  3,180,480  (def.)  1,823,033  (def.)  687,833 

Further  requirements — 

Surplus  on  stock  (4  -per  cent)   ....  894,280                     (2%)  447,140 

Estimated  expense  increase   1,310,853 

Financing   500,000 

Total   $  2,705,133  $  447,140 

Net  annuaa  requirements  (def.)  5,885,613  (def.)  1,134,973 

(a)  Less  War  Tax,  $147,000. 

(b)  At  6.2435  per  cent  on  Total  Plant  in  Service. 

(c)  At  5.72  per  cent  on  Depreciable  Plant  in  Service. 

(d)  At  3.25  per  cent  of  Depreciable  Plant  in  Service  at  June  30,  1920,  or  3.1 
per  cent  of  Total  Plant  in  Service  at  that  date,  plus  $90,000  for  Extraordinary- 
Repairs. 
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XI 

The  items  of  difference  between  this  estimate  and  the  estimate  of  the  Bell  Tele- 
phone Company  may  be  subjected  to  analysis. 

It  may  he  noted  that  Mr.  Hagenah's  estimates  are  based  on  actual  figures  up  to 
the  end  of  November;  the  fibres  for  the  month  of  December  not  being  available  at 
the  time  the  computation  was  made,  the  figures  for  the  month  of  November  are  given 
twice  in  the  list. 

The  items  in  which,  on  account  of  the  different  principle  applied,  there  is  an 
essential  difference  between  the  figures  of  Mr.  Hagenah  and  the  Bell  Telephone  Com- 
pany are:  Depreciation,  non-operating  revenue,  estimated  expense  increase,  expense 
of  financing,  and  surplus  (in  part). 

In  tlie  Bell  Telephone  case,  in  which  decision  was  given  in  April,  1919,  the 
matter  of  the  depreciation  rate  was  gone  into  in  considerable  detail.  The  matter  is 
also  one  which  was  subjected  to  some  analysis  in  the  earlier  decision  in  the  Montreal 
Telephone  case.  It  is,  therefore,  not  necessary  to  repeat  what  is  said  in  these  judg- 
ments as  to  the  different  considerations  which  should  properly  be  borne  in  mind  in 
connection  with  depreciation.  One  thing  which  is,  however,  especially  pertinent,  is  the 
statement  of  ^Ir.  Dagger  which  is  quoted  in  the  decision  in  the  1919  case.  In  cross- 
examination  by  Mr  MacFarlane,  Mr.  Dagger  stated  that  the  rate  of  depreciation 
which  should  be  charged  by .  any  company  was  always  a  matter  of  opinion  and  a 
matter  of  judgment;  and  he  further  very  frankly  said  that  it  was  very  difficult  to 
reach  a  conclusive  certain  opinion  in  the  matter  of  depreciation. 

The  Bell  Telephone  Company  has  applied  in  the  computation  of  depreciation  a 
f  rate  of  6-243'5  per  cent  on  total  plant  in  service.  The  Board,  in  the  1919  case,  applied 
as  an  emergency  rate  5-72  per  cent,  applicable  on  depreciable  plant  in  service.  This 
is  the  rate  which  was  applied  during  the  war  period  when  the  American  Telephone 
and  Telegraph  Company  was  subject  to  the  general  management  of  the  United  States 
Government. 

For  the  year  ending  Decem'ber  31,  1920,  the  American  Telephone  and  Telegraph 
( 'ompaiiy  sets  out  in  its  annual  report  that  provision  is  made  for  depreciation  and 
obsolescence  at  the  annual  rate  of  5-3  per  cent  of  the  cost  of  the  plant.  The  plant 
is  stated  to  be  maintained  in  good  condition.  It  is  further  set  out  that  adequate 
provision  is  made  for  the  protection  of  the  investment.  This  is  a  rate  which  has 
been  made  applicable  'by  the  American  Telephone  and  Telegraph  Company  at  a  date 
when  the  especial  control  of  the  war  period  had  passed. 

The  Bell  Telephone  Company  has  contented  itself  with  relying  upon  the  depre- 
<'iation  experience  of  the  American  Telephone  and  Telegraph  Company.  It  has 
stated  'before  the  Board  that  exact  experimentation  is  carried  on  by  the  experts  of 
the  American  Telephone  and  Telegraph  Company  with  the  result  that  accuracy  is 
obtained  in  the  determination  of  the  life  experience  of  the  various  constituent  elements 
of  the  plant.  It  is  true  that  in  individual  cases,  both  in  the  present  hearing  and  in 
the  191'9  case,  the  Bell  Telephone  Company  has  given  detail  in  regard  to  various  items, 
but  these  details  are  not  in  such  shape  as  to  justify  a  general  opinion  as  to  the 
proper  depreciation  ratio  to  he  accepted  as  applicable  to  the  items  in  question. 

In  dealing  with  the  depreciation  ratio  of  the  Bell  Telephone  Company  the  Board 
is  very  much  hampered  by  the  lack  of  exact  percentages  worked  out  from  the  com- 
])any'9  own  experience.  Comparative  percentages  worked  out  by  engineers  of  repute 
in  connection  with  the  studies  of  different  plants  are  of  value.  At  the  same  time, 
the  opinion  would  appear  to  be  unescapable  that  the  actual  experience  of  the  com- 
pany concerned  furnishes  the  Ibest  test  of  what  is  necessary  in  connection  with  the 
depreciation  ratio. 

In  the  earlier  historv'  of  the  dei)reciation  ratio  of  a  telephone  company  it 
readily  happen>>  that  percentages  based  upon  either  the  comparative  experiences  of 
othrr  and  ?;imilar  companies,  or  the  conclusions  derived  therefrom  by  experts,  have 


43 


to  be  accepted  as  the  measure  of  the  depreciation  ratio  for  the  company  in  question ; 
but  as  soon  as  possible  the  company  should  set  about  to  accumulate  such  exact  details 
as  will  enable  as  definite  an  opinion  as  possible  to  be  formed  on  the  basis  of  the 
ascertained  experience  of  the  company. 

In  connection  with  the  statements  which,  under  the  Board's  direction,  were  filed 
by  the  Telephone  Company  from  month  to  m.onth  following  the  decision  in  the  1919 
case,  and  which  are  still  filed,  intimation  was  given  to  the  accounting  department 
of  the  necessity  of  the  Bell  Company  working  out  as  fully  as  possible  the  deprecia- 
tion ratio  based  on  its  own  exx)erience.  Intimation  as  to  the  importance  of  actual 
experience  was  given  by  the  Board  during  the  recent  hearing.  It  may  now  be 
emphasized  that  it  is  exceedingly  important  that  the  company  should  develop  from 
its  ov.'n  actual  experience,  at  as  early  a  date  as  possible,  a  depreciation  ratio. 

While  the  condition  is  as  above  set  out,  and  w^hile  the  material  submitted  by 
the  Bell  Telephone  Company  as  to  its  needs  in  resx>ect  of  depreciation  is  pertinent 
in  so  far  as  the  conditions  of  the  American  Telephone  and  Telegraph  Company  and 
the  depreciation  ratios  worked  out  in  connection  therewith  are  on  all  fours  with  those 
of  the  Bell  Company,  at  the  same  time  there  is  an  area  of  uncertainty.  Recognizing 
the  part  the  depreciation  ratio  plays,  the  Board  has  not  only  from  the  standpoint 
of  the  company,  'but  more  especially  from  the  standpoint  of  the  interest  of  the  public 
in  obtaining  the  service  flowing  from  an  adequately  managed  and  solvent  company, 
to  be  extremely  careful  in  dealing  with  the  matter  of  depreciation.  Having  this 
responsibility  the  Board,  while  endeavouring  to  weigh  as  exactly  as  possible  all  the 
needs  concerned,  may  have  to  leave  some  margin  over  and  above  that  set  out  in  the 
opinion  of  experts,  no  matter  how  carefully  that  opinion  is  arrived  at. 

XII 

Dealing  now  with  the  essential  points  of  difference  between  Mr.  Hagenah's 
presentation,  as  set  out  in  exhibit  No.  47,  and  that  contained  in  the  company's  state- 
ment. The  company  has  included  in  its  statement  under  the  subject  of  non-operating 
revenue,  $245,252.  There  are  carried  on  the  books  of  the  company :  Interest  on  bank 
deposits,  $118,500;  interest  charged  plant,  $38,404;  other  interest  charges,  $11,593, 
which  are  not  included  in  the  statement  of  non-operating  revenue,  although  included 
in  the  non-operating  revenues  on  the  company's  books.  These  items  are  included  in 
^Ir.  Hagenah's  computations. 

T'rom  the  item  of  taxes,  as  set  out  in  the  foot-note,  a  deduction  is  made  by  Mr. 
Hagenah  on  the  ground  that  this  is  not  a  proper  operating  expense,  and  should  be 
charged  to  surplus  of  operation  by  the  owners  of  the  property  and  should  not  be  borne 
by  the  subscribers  for  the  serv^ice.  The  principle  involved  has  already  been  dealt  wdth 
in  the  Telephone  Case,  25  Can.  By.  Cas.,  p.  12. 

In  dealing  with  the  depreciation,  Mr.  Hagenah  points  out  that  the  company  has 
built  up  a  depreciation  reserve  exceeding  30  per  cent  of  the  investment  in  plant,  and 
he  states  that  authorities  and  practice  justify  the  conclusion  that  there  is  not  required 
a  depreciation  reserve  balance  in  excess  of  substantially  20  per  cent  of  the  depreciable 
property.  He  sets  out  that  the  provisions  the  company  has  made  for  renewals — that  is 
charges  against  the  depreciation  reserve — averaged  over  a  period  uninfluenced  by 
extraordinary  war  conditions  and  high  salvage  values,  is  approximately  3-10  per  cent 
of  the  amount  of  the  total  plant.  As  pointed  out  in  the  foot-note  of  the  statement 
already  referred  to,  it  is  3-25  per  cent  of  the  depreciable  plant  in  service. 

Mr.  Hagenah  says  that  he  is  not  contending  that  3-10  per  cent  is  a  proper 
provision  for  depreciation  over  a  long  period  of  years.  He  states  further,  that  on  the 
contrary,  he  was  ready  to  testify  that  the  company  would  require  at  least  as  much  as 
the  5-7  per  cent  rate.  At  the  same  time,  he  is  of  the  opinion  that  with  the  existing 
conditions  the  depreciation  ratio  might,  for  at  least  one  year  and  possibly  two  years 
in  the  future,  be  limited  to  what  represents  the  average  charges  for  depreciation 
against  the  reserve  under  normal  conditions. 
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XIII 

The  item  of  surplus  on  stock,  amounting  to  $894,280,  being  4  per  cent  on  the  stock, 
is  recognized  by  Mr.  Hagenah  as  under  normal  conditions  being  desirable;  at  the 
same  time  since  he  considers  that  what  is  involved  here  is  a  temporary  condition,  to  be 
dealt  with  by  way  of  temporary  relief,  he  is  of  the  opinion  that  the  50  per  cent  margin 
is  unreasonably  large,  and  he  allows  25  per  cent  (2  per  cent),  or  $447,140.  He  says 
that  it  would  be  poor  business  and  a  bad  course  for  the  company  to  adopt  and  advertise 
to  the  public  that  it  was  paying  in  dividends  every  cent  that  it  was  earning  over  and 
above  fixed  charges. 

The  city  of  Toronto  objects  to  the  inclusion  of  any  item  for  surplus.  Mr. 
McKenzie,  a  financial  expert  called  by  it,  emphasizes  this  position. 

The  item  of  $1,310,853  for  estimated  expense  increase  is  based  on  the  idea  that 
the  expenses  in  1021  will  be  about  10  per  eent  over  those  in  19'20.  This  is  on  the 
theory  that  labour  and  material  prices  will  continue  to  advance  throughout  1921  at 
such  a  rate  that  the  average  cost  for  that  year  will  exceed  the  cost  of  1920  by  10  per 
cent.  Mr.  Hagenah  states  that  because  of  the  decided  change  which  has  taken  place  in 
price  levels  and  economic  conditions  since  the  date  when  the  company^s  application 
was  filed  he  has  rejected  this  amount  entirely.  The  item  of  $500,000  for  financing  he 
also  rejects.  He  states  that  the  basis  of  this  charge  arises  out  of  the  financing  of  the 
company  during  1920  at  a  time  when  financing  was  probably  the  most  difficult  in  the 
history  of  the  public  utility  industry. 

As  .a  result  Mr.  Hagenah  finds  a  deficit  of  $1,134,973. 


XIY 

The  evidence  as  presented  in  opposition  to  the  application  of  the  Telephone 
Company  emphasized  that  it  was  being  made  during  emergency  conditions,  and  that 
readjustments  as  affecting  the  cost  were  being  made.  Without  attempting  to  measure 
exactly  the  continuous  course  of  prices,  it  may  be  said  that  the  exhibits  dealing  with 
the  trend  of  prices  which  were  filed  on  behalf  of  the  city  of  Montreal  and  the  other 
municipalities  associated  therewith,  have  received  further  support  from  the  figures  as 
to  prices  on  telephone  material  which  have  been  already  referred  to.  The  item  of 
wages  is  a  very  substantial  factor  in  the  cost.  It  was  testified  by  a  witness  for  the 
company  that  the  employees  of  the  telephone  company  were  not  being  paid  on  a  higher 
wage  level  than  employees  of  other  lines  of  business. 


XV 

On  the  whole,  after  consideration  of  the  different  factors,  I  am  of  the  opinion 
|(  that  the  matter  must  be  treated  as  one  of  emergency  and,  therefore,  for  temporary 
relief  only. 

With  the  general  deductions  made  by  Mr.  Hagenah  from  the  items  as  filed  by  the 
Bell  Telephone  Company,  I  am  in  harmony.  The  opinion  as  presented  by  Mr.  Muller 
in  the  Western  Rates  Case  in  favour  of  the  50  per  cent  surplus  over  and  above  the 
cost  of  obtaining  money  was  a  matter  of  opinion.  At  the  same  time,  in  the  course  of 
the  present  application,  a  considerable  body  of  evidence  from  financial  experts  bearing 
on  the  necessity  of  the  same,  or  similar  surplus  was  given.  Differences  do  appear  in 
the  opinions  of  the  experts;  at  the  same  time  I  think  the  conclusion  is  unescapable 
that  some  surplus  is  necessary.  Under  the  existing  conditions,  however,  whatever 
might  be  a  justifiable  ratio  of  surplus,  under  normal  conditions,  I  do  not  tlhink  the 
same  line  of  argument  is  controlling  here. 
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XVI 

Floy,  in  the  Valuation  of  Public  Utility  Properties,  at  p.  173,  uses  the  following- 
language  : — 

"  With  regard  to  keeping  and  accumulating  of  '  depreciation  funds '  or 
^  reserve  funds '  as  they  have  been  called  at  first  thought  and  superficially,  it 
would  seem  that  the  sum  of  the  plant  value  (the  present  value  determined  by 
appraisal)  and  the  depreciation  fund  (where  one  is  necessary)  should  at  a  given 
time  equal  the  replacement  cost,  but  as  the  depreciation  fund  will  have  been 
based  on  original  cost  whioh  may  be  quite  different  from  replacement  cost,  the 
depreciation  fund  in  that  case  will  not  equal  necessarily  the  difference  between 
present  and  replacement  values.  As  a  property  kept  in  good  operating  condi- 
tion will  ordinarily  not  be  found  to  be  in  a  condition  below  from  75  to  85  per 
cent,  of  the  cost  of  reproduction,  a  fund  larger  than  15  to  25  per  cent  would 
never  be  required,  even  on  the  theoretical  basis  proposed  by  some  engineers, 
and  as  a  practical  matter,  a  sum  equal  to  from  3  to  5  per  cent  of  the  original 
value  would  ordinarily  provide  a  fund  for  emergencies  which  would  be  amply 
sufficient  for  a  property  uniformly  ^maintained." 

In  San  Jose  vs.  the  Pacific  Telephone  and  Telegraph  Company,  summarized  in 
Whitten's  Valuation  of  Public  Service  Corporations,  vol.  2,  at  p.  1190,  the  California 
Commission  used  the  following  language: — 

"  It  is  testified  that  in  a  matured  telephone  plant  a  depreciation  fund  should 
always  represent  15  per  cent  of  the  total  amount  properly  chargeable  to  capital 
account." 

In  a  decision  rendered  on  July  18,  1&19,  the  Nova  Scotia  Board  of  Commissioners 
of  Public  Utilities,  in  dealing  with  the  Application  of  the  Maritime  Telegraph  and 
Telephone  Company,  Limited,  for  an  Order  amending  the  present  schedule  of  rates, 
set  out  at  p.  19  that  under  a  decision  rendered  by  that  Board  on  June  29,  1918, 
provision  was  made  whereby  the  company  could  be  authorized  to  obtain  a  transfer 
from  depreciation  reserve  to  a  special  reserve,  and  under  this  decision  the  company 
was  permitted  to  withdraw  from  such  special  reserve  such  sums  as  the  Board  mig'ht, 
from  time  to  time,  permit.  Continuing,  the  following  language  is  to  be  found  in  the 
decision  of  July  18,  1919,  pp.  19  and  20  :— 

"  To  meet  the  deficits  occurring  to  August  1,  1919,  which  were  referred  to 
on  the  hearings  herein  and  not  now  provided  for,  further  withdraw^als  wdll  be 
permitted  from  depreciation  reserve,  substantive  application  to  be  made  by  the 
company  for  this  purpose. 

"  The  justification  for  such  transfer  is  that  the  replacement  reserve  of  the 
company  is  e(iuivalent  to  24.5  per  cent  of  the  total  plant  value  less  and — ^while 
a  replacement  reserve  of  about  20  per  cent  is  ordinarily  considered  sufficient. 
The  average  efficiency  of  such  a  plant  as  that  under  review  is  deemed  to  be 
about  80  per  cent." 

This  arrangement  was  made  as  a  temporary  measure. 

In  the  evidence  of  ^Ir.  Hagenah  at  the  former  hearing,  vol.  299,  p.  2421,  the 
following  statement  was  made: — 

"  It  is  a  matter  of  knowledge  among  telephone  engineers,  and  it  is  apparent 
from  the  reports  of  public  service  commissions  which  have  made  extensive 
investigations  into  this  subject,  that  telephone  plant  which  has  lived  approxi- 
mately through  one  cycle  of  telephone  utility  life  when  maintained  in  a  normal 
and  usual  manner  is  in  approximately  80  per  cent  condition.  In  an  individual 
plant  because  of  peak  conditions  you  may  find  a  present  value  somewhat  higher 
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than  80  per  cent,  especially  if  the  plant  has  been  constructed  recently  and  at  a 
very  rapid  rate.  Where  the  city  is  of  relatively  slow  growth  that  percentage 
condition  might  be  found  lower  than  SO  per  cent.  On  that  assumption  there 
should  be  in  the  depreciation  reserve  approximately  20  per  cent  of  the  original 
investment,  or  in  the  absence  of  that  the  reproduction  cost  of  the  new  property. 
That  is  the  conclusion  of  the  Maryland  Public  Service  Commission  in  the 
Baltimore  case." 

In  the  case  of  Gately  and  Hurlej''  vs.  Deleware  and  Atlantic  Telegraph  and  Tele- 
phone Company  summarized  in  Whitten  ut  supra,  p.  ll&S,  the  iSTew  Jersey  Board  of 
Public  Utility  Commissioners  estimated  the  total  accrued  depreciation  based  on 
inadequacy  and  obsolescence,  as  well  as  upon  the  wear  and  tear,  at  about  25  per  cent 
of  the  replacement  cost  new  of  the  depreciable  property.  This  is  a  decision  rendered 
in  1913. 

XVII 

On  account  of  the  nature  of  the  functions  with  which  the  depreciation  reserve  is 
concerned,  it  is  unsafe  to  take  the  payments  out  in  a  single  year  as  a  measure  of  what 
is  normally  necessary  and  proper  in  a  period  of  years. 

The  increase  in  the  amount  of  averas^e  plant  in  service,  as  measured  by  book 
value,  has  a  bearing  upon  the  annual  accretions  expected  to  be  made  to  the  depreciation 
reserve.  In  the  period  of  1913  and  1920  there  has  been  added  annually  to  the  average 
plant  in  service  7.6  per  cent  in  terms  of  book  value,  as  compared  with  the  preceding 
year.    Taking  the  period  from  1917  to  1920  the  average  is  9.5  per  cent. 

Considering  the  rate  of  increase  as  well  as  the  effect  of  high  salvage  values  upon 
the  depreciation  fund  during  recent  years,  I  am  of  the  opinion  that  as  a  temporary 
measure  the  depreciation  ratio  may  be  reduced.  The  figures  computed  by  Mr. 
Hagenah  were,  as  pointed  out,  concerned  with  the  calendar  year  ending  December, 
1920.  Taking  the  actual  figures  from  May,  1920,  to  February,  1921,  and  computing  the 
figures  for  March  and  April,  1921,  the  earnings  so  checked  out  are  some  $469,586  less 
than  those  set  out  in  Mr.  Hagenah's  exhibit.  The  operating  expenses  are  $239,805 
greater,  making  an  addition  of  $709,391  to  the  deficit. 

My  opinion  is  that  in  aid  of  an  emergency  condition  there  can  be  borrowing  from 
the  depreciation  fund  for  a  limited  time;  that  is  to  say,  the  annual  contribution  to 
said  fund  may  be  lessened.  This  opinion  has  been  arrived  at  with  some  hesitation. 
Yet,  on  careful  consideration  of  the  factors  involved  I  consider  this  practice  will  be 
safe  for  a  limited  period  of  time.  I  take,  however,  in  my  computations,  the  rate  of 
4  per  cent  on  the  average  depreciable  plant,  which  is  about  3-64  per  cent  on  the  total 
plant,  and  have  applied  this  percentage  to  the  average  plant  in  use  during  the  twelve 
months  ending  December,  1920. 

I  do  not  consider  it  necessary,  on  what  is  before  the  Board,  to  express  an  opinion 
as  to  whether  there  should  or  should  not  be  a  permanent  limitation  of  the  total  per- 
centage embraced  in  the  depreciation  fund.  All  I  am  concerned  with  at  present  is  an 
emergency  condition. 

As  the  matter  presents  itself  to  me,  there  is  on  the  basis  of  the  projected  year 
from  ^lay,  1920,  to  May,  1921,  a  deficit  in  the  necessary  revenue  of  some  $2,100,000 
Against  this  the  increased  long  distance  charges  are  computed  to  give  $969,033,  and  the 
service  connection  charges  $181,100.  In  round  numbers,  '$1,1 50,000.  There  therefore 
remains  the  sum  of  approximately  $1,000,000  to  be  obtained  from  exchange  service. 

XVIII 

In  connection  with  a  discussion  of  the  revenue  needs  of  the  Bell  Telephone  Com- 
pany, the  matter  of  the  relation  of  the  Bell  Telephone  Company  to  the  Northern 
Electric  was  under  consideration. 

About  sixty  per  cent  of  the  teleplione  business  done  by  this  company  is  with  the 
Bell  Telephone  Company.   For  a  number  of  years  the  telephone  business  done  by  the 
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Northern  Electric  for  the  Bell  Company  has  averaged  four  million  dollars  a  year.  The 
Northern  Electric  Company  supplies  equipment  to  other  purchasers.  Keference 
is  made  to  sales  to  the  Maritime  Telephone  and  Telegraph  Company,  the  Government 
of  Manitoba,  and  the  British  Columbia  Telephone  Company. 

Xot  only  does  the  Northern  Electric  Company  supply  equipment  for  the  Bell 
Telephone  Company,  it  also  purchases  material  for  it.  The  material  purchased  for  the 
Bell  Company  by  the  Northern  Electric  amounts  to  about  7^  per  cent  of  the  total 
material  purchased  by  that  company. 

Mr.  MacMaster's  criticism  of  the  Northern  Electric  contract  was  that  it  tended 
to  monopoly,  was  indefinite  in  character,  and  that  costs  were  not  sufficiently  checked. 

No  exception  was  taken  to  the  contract  on  the  gorund  of  dishonesty,  nor  was 
there  any  suggestion  of  this.  It  was,  however,  stated  that  it  was  not  sufficient  to 
point  out  that  the  prices  charged  were  the  same  as  to  others. 

It  was  admitted  in  argument  by  Mr.  Osier  that  the  contract  had  monopolistic 
features.  At  the  same  time,  he  claimed  there  were  various  advantages  to  the  Bell 
Company  in  entering  into  such  a  contract.  These  were  as  follows :  The  equipment 
of  the  Bell  Comjjany  at  different  places  will  remain  all  functionally  together; 
standardized  repair  parts  lessen  the  amount  necessary  to  carry;  purchase  from  the 
Northern  Electric  ensures  flexibility  of  plant;  dealing  with  a  single  purchasing 
agent  enables  higher  salvage  values  to  be  obtained ;  additions  can  be  more  easily  made ; 
standardized  building  design  is  facilitated;  standardized  purchase  is  made  from  the 
standpoint  of  giving  a  low  maintenance  cost.  The  Northern  Electric  purchases  in 
large  quantities.  In  importing,  the  Northern  Electric  gets  the  advantage  of  the 
Western  Electric  organization. 

While  the  Northern  Electric  Company's  telephone  business  with  the  Bell  Com- 
pany is  an  important  part  of  the  telephone  department,  it  does  a  large  business  with  the 
general  public.  Seventy  per  cent  of  the  business  done  by  this  company  is  with  the 
general  public. 

The  position  which  was  urgently  pressed  upon  the  Board  by  Messrs.  MacMaster 
and  Geary  was  that  an  examination  of  the  finances  of  the  Northern  Electric  Company 
should  be  made.  Keference  was  made  to  the  contract  existing  and  to  the  close  relations 
between  these  two  companies. 

The  Board  is  given  no  general  supervisory  power  in  regard  to  intercorporate  V 
relations.    Its  functions  are  concerned  with  companies  operating  under  the  Railway  \ 
Act.    If,  however,  in  dealing  with  the  Northern  Electric  Company,  which  does  a  ' 
large  and  varied  business  in  addition  to  that  which  it  does  with  the  Bell  Company,  the 
prices  are  enhanced  because  of  the  nature  of  the  organization,  then  this  is,  in  such  an 
application  as  the  present,  a  legitimate  matter  for  consideration. 

Mr.  Geary's  position  as  to  prices  may  be  summarized:  The  list  prices  appear  to 
be  satisfactory  in  cases  where  the  article  was  manufactured  by  the  Northern  Elec- 
tric; that  where  not  manufactured  by  the  Northern  Electric,  the  cost  plus  basis 
appeared  to  be  satisfactory;  and  that  the  item  of  from  4  to  6  per  cent  in  this  connec- 
tion was  reasonable.  The  matter  of  prices  for  contract  jobs,  however,  was  considered 
both  hj  him  and  by  Mr.  McMaster  a  question  for  consideration. 

In  the  United  States  the  Western  Electric  Company  holds  a  similar  relation 
to  the  American  Telephone  and  Telegraph  Company  to  that  held  'by  the  Northern 
Electric  to  the  Bell  Telephone  Company.  In  a  decision  which  was  referred  to  at  the 
hearing,  viz.,  that  of  the  Public  Service  Commission  of  Maryland,  in  August,  1920, 
in  the  application  of  the  Chesapeake  and  Potomac  Telephone  Company  of  Baltimore, 
the  following  is  to  be  found  at  p.  17  of  the  decision: — 

"  The  Western  Electric  Company  is  a  corporation  with  its  stock  ovmer- 
ship  lodged  entirely  in  the  American  Telephone  and  Telegraph  Company.  It 
manufactures  standard  Bell  telephone  equipment  and  acts  as  purchasing  agent 
for  the  local  and  other  companies  of  the  system.  With  the  establishment  of 
such  an  adjunct  to  a  business  and  the  conduct  of  a  separate  but  exclusively 
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owned  manufacturing  and  purchasing  agency,  no  fault  in  principle  can  be 
found.  So  far  as  the  Commission  has  been  able  to  find  the  local  company- 
secures  its  apparatus  at  less  than  the  prices  charged  companies  not  associated 
with  the  Bell  system.  The  advantages  of  buying  general  supplies  in  large 
quantities  for  all  the  Bell  companies  are  apparent.  We  have  thus  far  found 
nothing  objectionable  in  the  contract.    .    .  ." 

In  the  criticisms  directed  against  the  prices  paid,  it  was  alleged  that  because 
of  the  relations  existing  between  the  Bell  Telephone  Company  and  the  Northern 
Electric  Company  and  because  of  the  nature  of  the  business  on  account  of  the 
standards,  etc.,  concerned,  the  business  was  an  assured  one  to  the  Northern  Electric 
and  that,  therefore,  prices  should  be  further  reduced. 

As  the  matter  presents  itself  to  me,  this  is  a  phase  of  company  management 
into  which  the  Board  is  not  authorized  to  go.  What  the  Board  is  concerned  with  in 
the  public  interest  is  to  see  that  reasonable  prices  have  been  charged,  this  having  a 
necessary  bearing  on  the  question  of  the  position  from  a  net  revenue  standpoint  of 
the  company  purchasing  materials. 

On  consideration  of  the  evidence,  and  bearing  in  mind  the  supplementary  com- 
parative material  as  to  prices  which  the  Board  has  obtained,  and  which  is  referred 
to  in  an  earlier  connection,  I  am  of  the  opinion  that  it  has  not  been  shown  that  the 
prices  charged  are  unreasonable. 

XIX 

An  important  rate  change  proposed  in  the  application  was  the  installation  of 
a  measured  rate  service  in  five  of  the  larger  cities.  In  the  course  of  the  discussion, 
reference  was  made  to  the  equities  of  the  situation  by  way  of  equalization  of  burdens 
between  the  larger  and  the  smaller  users  of  business  telephones. 

The  American  expert,  a  member  of  the  staff  of  the  American  Telephone  and 
Telegraph  Company,  who  prepared  the  scheme  of  rates,  and  was  called  to  give 
evidence  in  connection  with  it,  stated  very  frankly  that  his  function  was  concerned 
not  with  the  equities  of  the  matter,  (but  with  the  supplying  of  the  means  of  raising 
revenue. 

Protests  were  received  from  professional  and  business  men  and  from  financial 
institutions  in  regard  to  the  increased  burden  which  it  was  claimed  the  installation 
of  the  measured  service  would  impose. 

In  general,  the  position  taken  in  the  representations  made  to  the  Board  was 
that  if  it  were  found  that  an  increase  in  revenue  were  necessary,  this  should  be 
on  a  temporary  basis  and  by  means  of  a  percentage  adjustment. 

Telephones  on  the  flat  rate  system  have  been  supplied  by  the  Bell  Telephone  Com- 
pany in  Canada  for  a  long  period  of  years.  In  the  decision  in  the  Bell  Telephone 
case  as  rendered  in  1919,  reference  is  made  to  the  lower  flat  rate  basis  existing  in 
Canada  as  compared  with  the  United  States. 

When  a  given  method  of  computing  rates  has  been  voluntarily  installed  by  a 
public  utility,  and  continued  for  a  long  period  of  years,  it  would  seem  that  an 
especial  burden  was  imposed  upon  that  utility  company  by  way  of  justifying  the 
installation  of  a  new  system. 

I  express  no  opinion  upon  the  abstract  question  of  the  justifiability  of  a  measured 
rate  system.  I  refrain  from  expressing  an  opinion  on  this  matter  because  I  do  not 
consider  that  the  Board  has  before  it  the  evidence  on  which  such  opinion  can 
properly  be  expressed. 

As  already  indicated,  the  American  expert  who  prepared  the  charts  for  the  rate 
scheme  was  put  in  the  box.  He  frankly  admitted  he  had  no  first-hand  knowledge 
of  Canadian  conditions.  The  information  as  to  Canadian  conditions  which  he  worked 
on  was  supplied  by  the  Bell  Telephone  Company.  What  this  information  was  the 
Board  is  not  aware,  as  evidence  on  this  point  was  not  given. 
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In  the  protests  against  the  proposed  measured  ra>e  service,  it  was  claimed  that 
in  many  cases  it  would  effect  an  interference  vnih  a  legitimate  calling  rate.  The 
company  was  of  the  opinion  that  a  reduction  in  unnecessary  calls  would  be  effected. 
This  is  mentioned  just  to  show  how  far  the  parties  were  apart  on  the  question  of 
supplying  exact  information  by  the  Bell  Telephone  Company  in  regard  to  the  condi- 
tions in  Canada  which  it  considered  justified  the  installation  of  the  measured  rate 
service. 

Valuable  as  information  derived  from  United  'States  or  other  exi>erience  may 
be  from  the  standpoint  of  comparison,  it  seems  to  me  that  when  it  is  proposed  to 
rearrange  the  rate  structure  by  introducing  a  new  system,  evidence  bearing  more 
pertinently  on  Canadian  conditions  is  absolutely  essential. 


XX 

The  company  in  its  rate  rearrangement  proposed  a  readjustment  into  seven  groups. 
As  pointed  out,  groups  1  and  2  were  to  have  the  measured  rate  service  in  regard  to 
business  telephones,  Montreal  and  Toronto  being  equalized  on  the  basing  rarbe  covering 
a  guaranteed  number  of  calls,  while  the  flat  rate  for  residence  was  to  be  increased. 
In  group  2,  covering  Ottawa,  Hamilton,  and  Quebec,  increases  in  business  and  resi- 
dence rates  were  proposed,  and  so  on  throughout  the  other  groups  involved. 

In  group  No.  7,  which  embraces  some  283  smaller  offices  running  up  to  1,000 
stations  per  office.  127  offices  had  100  stations  or  less.  The  increase  as  proposed  aver- 
ages about  50  per  cent  on  the  fla-t  business  rate  and  9-09  per  cent  on  the  flat  residence 
rate. 

"While  the  groups  are  rearranged  presumably  having  in  mind  the  number  of  -  tele- 
phone stations  and  other  factors  which  are  considered  pertinent,  evidence  as  to  the 
basis  used  was  not  jgiven.  In  the  Telephone  Case  which  was  heard  in  1919,  reference 
was  made  to  alleged  discriminatory  conditions  existing  ajt  various  points.  The  matter 
was  not  passed  upon,  as  the  measure  of  relief  given  was  a  temporary  one.  The  matter 
stood,  so  that  if  and  when  prima  facie  cases  of  discrimination  were  established  the 
matter  might  be  taken  up. 

The  general  regrouping  which  has  been  put  forward  is  tied  up  to  the  general 
percentages  of  rate  increases  which  the  company  desires  to  put  in  force.  Whether 
or  not  the  groups  in  general  are  on  a  proper  basis,  I  am,  in  the  absence  of  evidence, 
unable  to  say.  Some  of  the  increases,  large  as  they  are,  may  possibly  be  justified  by 
faots.  An  increase  of  72  per  cent  on  the  business  rate  in  .Windsor,  of  74  per  cent  at 
St.  Thomas,  of  45  per  cent  in  group  4,  covering  such  places  as  Brantford,  Samia,  Gait, 
and  Sault  Ste.  Marie;  of  52  per  cent  in  group  5,  in  places  such  as  Barrie,  Lindsay, 
North  Bay,  and  Orillia,  of  from  30  to  63  per  cent  in  group  6,  and  of  50  per  cent  in 
group  7,  may  be  justified.  But  the  increases  ^re  very  heavy,  and,  still  more  impor-. 
tant,  there  is  no  evidence  submitted  to  show  just  why  these  increases  in  individual 
cases  are  justified. 

XXI 

As  already  indicated,  in  dealing  with  the  situation  in  Toronto  and  Montreal,  the 
scheme  of  rates  suggested  equalizes  Montreal  and  Toronto  on  ^a  basing  business  calling 
rate  of  $60  in  each  case.  This  is  an  increase  of  $5  for  Toronto  and  a  slight  reduction 
for  Montreal.    The  other  rates  for  residence  and  party  service  are  placed  on  a  parity. 

As  was  developed  in  the  Telephone  Case  in  1919,  complaint  was  made  by  the  city 
of  Montreal  in  regard  to  an  existing  disparity  in  rates ;  with  a  less  intense  telephone 
development,  a  higher  rate  existed  in  Montreal  than  in  Toronto.  In  the  discussion 
on  this  matter,  the  city  of  Toronto  laid  stress  upon  the  factors  of  direct  operating 
costs  and  costs  of  construction,  and  contended  that  in  the  absence  of  more  definite 
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information  as  to  costs  of  construction,  the  readjustment  asked  for  was  not  justilied. 
It  was  contended  thajt  on  direct  costs,  the  percentag'e  of  gross  profit  to  revenue  was 
some  2  per  cent  higher  in  /the  case  of  Montreal  than  the  case  of  Toronto. 

In  the  present  application,  the  city  of  Montreal  and  allied  interests  in  that  city, 
have  again  raised  the  question,  and  have  stated  they  desired  to  have  what  they 
considered  discrimination  removed  by  having  Toronto  placed  on  the  higher  rate  basis 
that  the  city  of  ^lontreal  has  been  paying. 

The  telephone  company  has  not  only  put  in  this  equalization,  but  has  admitted, 
in  the  course  of  the  hearing,  that  the  existing  situation  is  discriminatory,  and  that  it 
desires  to  remove  it  by  equalizing  upwards. 

Under  the  Railway  Aict,  where  it  is  complained  that  discrimination  is  unjust  or  a 
preference  undue,  the  initial  burden  is  upon  the  applicant  of  making  out  a  prima  facie 
case,  and  thereafter  the  burden  is  upon  the  Board,  after  due  opportunity  has  been 
given  to  the  railway  company  to  present  its  case,  to  determine  whether  the  discrim- 
ination is  unjust  or  the  preference  is  undue.  Where  a  prima  facie  case  is  made  and 
the  railway  company  admits  that  the  discrimination  is  unjust  or  the  preference  is 
undue,  then  the  burden  is  on  the  Board  at  once  to  see  to  removing  the  discrimina- 
tion. 

What  applies  in  the  case  of  the  railway  company  applies  in  the  case  of  thci  tele- 
phone company.  While,  under  the  Railway  Act,  the  Board  has  power  to  remove 
discrimination  and  enforce  equality  by  increasing  the  rate,  that  has  not  been  its 
practice.  In  every  case  that  comes  within  my  knowledge,  where  a  question  of  discrimi- 
nation in  rates  has  been  before  the  Board,  the  equalization  has  been  d'one  by  directing 
that  the  one  discriminated  against  should  have  the  advantage  of  being  put  upon  the 
lower  basis.  In  accordance  with  what  has  been  the  practice  of  the  Board  in  the  past, 
I  am  of  the  opinion  that  the  same  readjustment  should  be  made  here,  and  that  the 
rates  which  the  city  of  Toronto  has  been  enjoying  for  various  telephonic  services 
should  be  applied  to  Montreal  as  well,  and  that  the  increases  which  are  necessary 
under  present  conditions  should  be  computed  thereon. 


XXII 

As  a  temporary  measure  to  meet  an  existing  emergency  situation  an  increase  of 
jj  10  per  cent  in  the  exchange  rates  may  be  allowed.  The  Board  will  retain  the  conduct 
i  ^  of  the  case.    The  company  is  to  continue  filing  the  same  monthly  reports  as  at  present. 

Such  further  special  reports,  if  any,  as  the  Board  may  from  time  to  time  need  will  be 

called  for. 

The  application  as  launched  provides  for  a  monthly  basis  instead  of  a  quarterly 
basis  of  payment  as  at  present.  Ko  exception  was  taken  to  this  in  the  course  of 
argument.  A  railway  is  not  obligated  at  law  to  perform  a  service  and  to  postpone  the 
charge  for  the  same  until  after  the  service  is  performed.  If  it  does  not  collect  until 
after  the  service  is  performed,  this  is  a  voluntary  departure  from  its  legal  rights  of 
collecting  in  advance.  Nothing  is  set  out  in  the  Railway  Act  bearing  on  the  question 
of  payment  in  advance  to  the  Telephone  Company  for  exchange  service,  nor  is  there 
anything  set  out  in  the  Act  as  to  a  railway  collecting  in  advance.  What  has  been 
said  is  a  statement  of  the  rights  at  law  independent  of  and  not  modified  by  the  Rail- 
way Act.  However,  under  the  company's  special  legislation  as  contained  in  the  Act 
of  1902,  chapter  41,  Statutes  of  that  year,  section  2,  it  is  provided  in  dealing  with 
the  obligation  of  the  Telephone  Company,  to  give  service  involving  a  limited  con- 
struction not  exceeding  more  than  200  feet  from  a  highway,  street,  lane  or  other  place, 
over,  under  or  upon  which  the  company  has  constructed,  or  may  hereafter  construct, 
a  main  or  branch  telephone  service  or  system,  that  upon  application  for  said  service 
and  "  upon  tender  or  payment  of  the  lawful  rates  semi-annually  in  advance  "  the  facili- 
ties for  the  service  are  to  be  afforded  within  such  limited  area. 
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In  connection  with  the  furnishing  of  telephone  service  a  fair  start  had  been  made 
in  the  development  of  pa.rty-line  service.  In  the  judgment  in  connection  with  the 
former  hearing  it  is  pointed  out  that  there  was  a  very  limited  party-line  development. 
In  the  course  of  the  former  hearing  comparisons  were  made  in  evidence  as  between 
the  limited  development  in  this  respect  in  the  area  served  by  the  Bell  Telephone  Com- 
pany and  the  very  much  larger  development  existing  in  the  United  States.  There  has 
been,  practically  all  since  November,  1919,  a  considerable  development  in  Montreal, 
Toronto,  and  Ottawa.  In  Montreal  about  15  per  cent  of  the  residential  service  develop- 
ment is  on  party  line,  in  Toronto,  17  per  cent,  and  in  Ottawa,  11  per  cent.  The 
party-line  service  is  used  in  other  territories  to  a  very  considerable  extent  both  in 
business  and  in  residential  service.  The  endeavour  of  the  Telephone  Company  to 
extend  the  party-line  service  has  been  met,  in  some  cases,  by  complaints  that  the 
company  is  endeavouring  to  extend  a  service  less  expensive  to  the  company  having 
in  mind  the  greater  profit  obtainable  therefrom.  The  extension  of  the  party-line 
service,  on  the  contrary,  enables  an  economy  to  be  effected  in  expenditures  upon 
materials,  consequently  enabling  a  lessening  in  costs  which,  on  the  record  as  developed, 
is  in  the  interest  of  the  telephone  users.  The  extension  of  the  party-line  service  will 
not  only  afford  service  at  lower  rates  than  those  charged  to  the  single-party  lines, 
but  will  also,  while  enabling  the  company  to  keep  down  its  expenditures  for  materials, 
permit  the  extending  of  the  area  of  service,  thus  reacting  to  the  advantage  of  all 
telephone  users  within  the  exchange  area. 

Tariffs  covering  the  increases  allowed  on  long  distance,  service  connection  and 
exchange  service,  may  become  effective  on  notice  under  the  Railway  Act,  said  notice 
to  be  not  less  than  one  week. 

Ottawa,  April  1,  1921. 

The  Deputy  Chief  Commissioner  and  Commissioner  Boyce  concurred. 


Application  of  the  residents  of  Brunei,  County  of  Lahelle,  P.Q.,  for  an  order  directing 
the  Canadian  Pacific  Railway  Company  to  construct  a  public  siding  at  Brunet, 
at  Range  3  of  the  township  of  Campbell,  P.Q. 

File  No.  30264. 

Heard  at  Montreal,  March  22,  1921. 

JUDGMENT 

The  Chief  Commissioner: 

On  reading  the  report  of  Mr.  Belanger,  our  Division  Engineer,  concurred  in 
by  the  Chief  Engineer,  I  adopt  the  same  and  find  that  the  siding  proposed  by  the 
Railway  Company  should  be  sufficient  for  the  residents  along  the  line.  I,  therefore, 
think  that  an  order  should  go  authorizing  the  construction  of  the  siding  as  proposed  by 
the  railway  company  at  the  expense  of  the  applicants. 

Ottawa,  Out.,  April  2,  1921. 


Commissioner  Boyce  concurred. 
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BOARD  OF  RAILWAY  COMMISSIONERS  FOR  CANADA 
ENGINEERING  DEPARTMENT 

G.  A.  Mountain^  Esq.,  Ottawa,  April  1,  1921. 

Chief  Engineer,  B.R.C., 

Ottawa,  Ont. 

File  30264. 

Dear  Sir, — 

Application  of  residents  of  Brunei  for  ^uhlic  siding  on  Canadian  Pacific  Railway,  at 
mileage  13Jf.l9,  St.  Agathe  Subdivision. 

On  the  2-l:th  ult.  I  examined  the  location  of  the  siding  asked  for  and  the  public 
roads  in  the  neighbourhood,  as  per  your  instructions  at  the  hearing  in  Montreal  on 
the  23rd.  As  stated  on  the  file,  the  crossing  asked  for  is  at  a  point  four-tenths  of 
a  mile  northwest  of  a  siding  known  as  Villemairie  siding. 

The  hill  referred  to  in  the  correspondence  is  about  half-way  between  those  two 
points.  It  is  about  100  feet  long  and  rises  to  a  height  of  about  8  feet,  and  is,  in  my 
opinion,  a  very  easy  hill  to  negotiate. 

With  reference  to  the  lack  of  a  bridge  over  the  creek,  I  found  that  there  was  very 
little  water  in  this  creek  at  present  and  I  understand  it  is  practically  dry  in  the 
summer  time  and  has  a  hard  and  stony  bottom,  so  that  even  when  there  is  water  in  it 
it  is  easy  to  drive  across,  and  in  the  summer  time  there  wouldlbe  no  trouble. 

A  small  siding  could  be  run  ofi  Villemairie  siding  for  the  accommodation  of  the 
applicants  and  there  would  be  space  enough  on  the  right  of  way  to  be  used  for  piling 
ground. 

Under  the  circumstances,  I  do  not  see  any  reason  why  the  applicants  do  not 
accept  the  proposal  of  the  railway  company. 
I  have  the  honour  to  be,  sir. 

Your  obedient  servant, 

A.  A.  BELANGER, 

Division  Engineer. 

"  Concurred  in." 

Geo.  a.  Mountain, 

Chief  Engineer,  B.R.C. 


ORDER  No.  30852 

In  the  matter  of  the  application  of  residents  of  Brunei,  in  the  county  of  Lahelle, 
province  of  Quebec^  for  an  order  directing  the  Canadian  Pacific  Railway  Com- 
pany to  construct,  maintain,  and  operate  a  public  siding  at  Brunei. 

File  No.  30264. 

Tuesday,  the  5th  day  of  April,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Montreal,  March 
22,  1021,  the  applicants  and  the  railway  company  being  represented  at  the  hearing, 
and  what  was  alleged;  and  upon  the  report  and  recommendation  of  an  Engineer  of 
the  Board,  concurred  in  by  its  Chief  Engineer, — 

The  Bonrd  Orders:  That  the  Canadian  Pacific  Railway  Company  be,  and  it  is 
hereby  authorized,  at  the  expense  of  the  applicants,  to  construct,  maintain,  and  operate 
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a  siding  at  mileage  134-19  St.  Agathe  Subdivision,  in  lot  8,  concession  3  of  the  town- 
ship of  Campbell,  in  the  county  of  Labelle,  and  province  of  Quebec,  as  shown  in  red 
on  plan  No.  E-3/1995,  dated  April  14,  1914,  on  file  with  the  Board  under  file  No. 
30264;  the  work  to  be  completed  within  three  months  from  the  date  of  this  order. 

W.  B.  NANTEL, 
Deputy  Chief  Commissioner. 


Application  of  the  Canadian  National  Railway  Company  for  laeve  to  appeal  to  the 
Supreme  Court  of  Canada  from  the  Order  of  the  Board  No.  30580,  dated 
January  21,  1921,  in  the  matter  of  Order  of  the  Board  No.  29809,  dated 
June  29,  1920,  authorizing  the  Canadian  Northern  Railway  Company  to  con- 
struct, maintain  and  operate  a  spur  line  of  railway  or  spur  for  the  Newcastle 
Junior  Mining  Company,  Limited,  in  the  southeast  quarter,  section  10,  range 
20,  W.  Jf.  M.,  at  Drumheller,  Alherta;  and  in  the  matter  of  the  application  of 
the  Canadian  National  Railway  Company  for  a  ruling  of  the  Board  under 
section  16Jf  and  section  197  of  the  Railway  Act,  1919,  as  to  the  amount  and 
compensation  to  he  paid  to  the  Hy  Grade  Coal  Company,  Limited. 

File  19579. 

JUDGMENT. 

The  Chief  Commissioner  : 

The  application  for  leave  to  appeal  is  based  on  two  grounds :  first,  the  status 
of  the  Hy  Grade  Coal  Company;  second,  the  question  of  the  jurisdiction  of  the 
Board  to  act  as  it  has  done,  under  section  197,  under  Order  30580. 

In  the  first  place  it  is  contended  that  the  Board  acted  without  jurisdiction  in 
refusing  to  consider  the  legal  status  of  the  Hy  Grade  Coal  Company,  who  are  stated 
to  be  mere  licensees  under  a  sublease,  and  not  at  an  annual  rental,  but  merely  based 
on  a  royalty  per  ton.  It  is  set  out  that  the  Drumheller  Land  Company  are  the  lessees 
from  the  Crown  of  the  area  which  includes  that  portion  of  the  land  upon  which  the 
spur  will  be  huilt,  and  that  they  have  only  the  under  rights  and  not  "the  surface 
rights. 

It  is  stated  that  compensation  should  not  be  allowed  to  the  Hy  Grade  Coal  Com- 
pany, which  is  merely  a  sublessee  of  the  Drumheller  Land  Company,  which  is  the 
lessee  of  the  school  lands. 

The  Drumheller  Land  Company,  which  consented  to  Order  No.  29809,  of  June 
29,  1920,  is  not  attempting  to  appeal  or  dissent  from  the  Board's  Order  30580  which 
implemented  its  judgment  in  the  matter. 

Section  197  provides  that  "  the  company  shall,  from  time  to  time,  pay  to  the 
owner,  lessee,  or  occupier  of  any  such  mines  such  compensation  .  .  .  What- 
ever may  be  the  rights  as  between  the  Drumheller  Land  Company  and  the  Hy  Grade 
Coal  Company,  the  word  "  occupier,"  as  contained  in  section  197,  is  sufiiciently 
inclusive  to  cover  the  Hy  Grade  Coal  Company. 

It  is  contended  that  the  Board  exceeded  its  jurisdiction  under  section  197  by 
awarding  full  compensation  by  way  of  damages  not  yet  sustained.  Section  197  pro- 
vides that  "  the  company  shall,  from  time  to  time,  pay  .  .  .  such  compensation 
as  the  Board  shall  fix  and  order  to  be  paid  .  .  .  ."  The  words  "from  time  to 
time  "  do  not  limit  the  word  "  fix."  The  Board  may  fix  and  direct  that  the  com- 
pany shall,  from  time  to  time,  pay;  or  the  Board  may  fix  and  direct  that  the  com- 
pany shall  make  one  payment. 

This  construction  of  section  197  is,  in  my  opinion,  reinforced  by  reference  to 
section  37  of  the  Railway  Act,  which  provides  that: — 

Any  power  or  authority  vested  in  the  Board  may,  though  not  so 
expressed,  be  exercised  from  time  to  time,  or  at  any  time,  as  the  occasion  may 
require. 
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It  is  in  the  discretion  of  tlie  Board  to  fix  one  payment,  or  to  fix  payments  from 
time  to  time. 

The  application  for  leave  to  appeal  fails,  and  should  be  dismissed. 
Ottawa,  April  2,  1921. 

The  Assistant  Chief  Commissioner,  the  Deputy  Chief  Commissioner,  Commis- 
sioners Rutherford  and  Boyce  concurred. 


In  the  matter  of  the  application  of  Davidson  a^id  Smith,  of  Fort  William,  Ontario,  for 
an  order  directing  the  Canadian  Northern  Railway  Company  to  allow  the  Cana- 
dian Pacific  Railway  Company  to  switch  cars  to  and  from  the  Canadian  Govern- 
ment Elevator  at  Port  Arthur,  over  the  Canadian  Northern  Railway  Company's 
spur  and  property  from  and  to  the  Canadian  Pacific  Railway,  so  as  to  afford  the 
apf)licants  the  same  privileges  as  the  Canadian  Government  Elevator  at  Port 
Arthur,  Ontario. 

File  21826.2. 

JUDGMENT 

Commissioner  Boyce: 

By  their  complaint,  dated  26tji  February,  1919,  Messrs.  Davidson  &  Smith  allege 
that  under  Order  No.  27695  the  Canadian  Pacific  Railway  Company  was  authorized 
to  use  and  operate,  upon  the  terms  and  conditions  in  the  order  stated,  and  in  the 
complaint  recited,  the  spur  of  the  Canadian  Northern  Railway  Company,  into  their 
elevator  at  Port  Arthur. 

The  applicants  further  state  that,  by  Order  No.  20593,  made  October  17,  1913, 
the  Board  made  a  similar  order,  in  respect  of  the  authorization  of  use  by  the  Cana- 
dian Pacific  Railway  Company  of  the  Canadian  Northern  Railway  spur  into  the 
adjoining  Government  elevator  built  on  land  formerly  owned  in  common  with  that 
on  which  the  Davidson  &  Smith  elevator  was  subsequently  built. 

Order  No.  27695  made  in  this  case,  after  a  full  hearing  of  all  parties  interested, 
at  Port  Arthur,  June  19,  1918,  and  subsequent  submissions,  was  based  upon  the  same 
facts  and  was  made  for  substantially  the  same  reasons  as  those  which  justified  the 
making  of  the  previous  order,  respecting  the  use  by  the  Canadian  Pacific  Railway 
Company  of  the  spur  of  the  Canadian  Northern  Railway  into  the  Government  elevator, 
as  will  appear  by  reference  to  the  judgment  of  the  Board  in  this  case,  delivered  Septem- 
ber 10,  1918. 

The  spurs  of  the  Canadian  Northern  Railway  into  the  two  elevators  mentioned, 
and  which  elevators  lie  side  by  side,  are  from  a  common  lead  connected  with  the 
tracks  of  the  Canadian  Pacific  Railway — the  branch  to  the  east  serving  the  Govern- 
ment elevator,  and  that  to  west,  from  the  same  lead,  the  Davidson  &  Smith  elevator. 

As  is  pointed  out  in  the  judgment  of  the  Board  upon  which  Order  No.  27695 
was  based,  the  land  upon  which  the  Davidson  &  Smith  elevator  was  built,  was  pur- 
chased (part  of  the  same  land,  and  owned  by  the  same  persons,  as  that  on  which  the 
Government  elevator  was  built)  upon  the  understanding  that  the  purchasers  would 
have  the  same  service  to  their  elevator  as  the  Government  had,  viz.,  the  service  by 
use  of  interchange  track  and  spur  in  common  by  the  Canadian  Northern  Railway 
Company  and  the  Canadian  Pacific  Railway  Company. 

In  a  judgment  of  the  Chief  Commissioner,  dated  October  17,  1913  (file  21826) 
preceding  the  Order  No.  20593,  and  upon  which  said  order  was  based,  he  says  (p.  3) 
after  reciting  the  objections  raised  by  the  Canadian  Northern  Railway  to  the  applica- 
tion : — 

"  If  effect  is  given  to  this  objection  it  simply  means  that  the  Government 
elevator,  to  all  intents  and  purposes,  is  an  elevator  serving  the  system  of  the 
Canadian  Northern  Railway  Company,  and  not  serving  the  wheat  exporters 
of  the  West  generally  as  the  Government  desires.    The  land  certainly  would 
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never  have  been  bought  from  MacKenzie  &  Mann  or  from  the  Canadian 
Northern  Railway  Company,  as  the  case  may  be,  by  the  commission,  under  any 
circumstances.  If  the  Canadian  iSTorthern  will  relinquish  its  endeavors  to 
control  the  elevator,  there  need  be  no  difficulty  in  carrying  out  a  temporary 
solution." 

Both  orders,  permitting  aud  authorizing  the  use  by  the  Canadian  Pacific  Railway 
Company,  of  both  branches  of  the  spur,  the  one  to  the  Government  elevator  and  the 
other  to  the  applicants,  were  based  upon  the  same  facts,  conditions  of  purchase, 
reasons,  and  convenience.  All  conditions,  stipulations  and  necessities  of  convenience 
are  common  to  both  elevators,  as  also  are  the  two  spurs.  They  are  so  declared  by 
this  Board,  and  the  same  order,  identically,  is  made  by  this  Board,  and  is  in  force, 
authorizing  the  use  of  both  by  both  railways,  as  was  originally  contemplated  and 
understood  when  the  respective  sites  were  purchased  from  the  common  owner  of  both. 

Now^  the  complainants  come  to  the  Board  and  allege,  that  the  order  as  regards 
the  use  by  the  Canadian  Pacific  Railway  Company  of  the  Government  elevator  branch 
of  the  spur  is  acted  upon  by  that  railway  and  the  Government  elevator  is  regularly 
served  by  it  as  the  traffic  demands,  while  the  same  railway  company  refuses  to  give 
any  service  to  the  complainant's  elevator,  although  their  authority  for  so  doing  is  the 
same  as  justifies  the  service  of  the  Government  elevator.  In  other  words,  the  authority 
being  identical,  the  Canadian  Pacific  Railway  Company  sei-ves  one  branch  of  the  spur, 
but  refuses  to  serve  the  other  one,  that  of  the  applicants. 

The  complaint  is  that  this  amounts  to  unjust  discrimination  against  the  applicants 
and  that  the  applicants  are  prejudiced  and  ask  relief. 

The  complaint  was  duly  served  upon  the  railway  company,  on  March  22  last, 
and  their  answer  was  received  April  16  last.  They  were  again  written  to  on  April  24 
and  invited  to  submit  any  further  reasons  against  the  application,  and  nothing  further 
has  been  submitted  on  either  side,  neither  has  there  been  any  request  for  a  further 
public  hearing,  although  both  parties  were  requested,  as  far  back  as  April  24  last, 
to  state  if  a  rehearing  or  further  hearing  was  desired. 

As  the  matter  has  already  been  heard,  and  full  submissions  have  been  made  on 
both  sides,  it  would  appear  that  no  further  light  can  be  thrown  upon  the  dispute 
involved  by  further  delaying  the  disposition  thereof. 

By  section  317  of  the  Railway  Act,  all  railway  companies  are  required,  according 
to  their  respective  powers,  to  afford  to  all  persons  and  companies  all  reasonable  and 
proper  facilities  for  the  receiving,  forwarding,  and  delivering  of  traffic  upon  and 
from  their  respective  railways,  for  the  interchange  of  traffic  betw^een  their  respective 
railways,  etc.  And,  by  subsection  3  of  the  same  section: — 
"  3.  No  company  shall, — 

"  (a)  make  or  give  any  undue  or  unreasonable  ijreference  or  advantage  to, 
or  in  favour  of  any  particular  person  or  company,  or  any  particular  description 
of  traffic,  in  any  respect  whatsoever; 

"  (h)  by  any  unreasonable  delay  or  otherwise  howsoever,  make  any  difference 
in  treatment  in  the  receiving,  loading,  forwarding,  unloading,  or  delivery  of  the 
goods  of  a  similar  character  in  favour  of  or  against  any  particular  person 
or  company ; 

"  (c)  subject  any  particular  person,  or  company,  or  any  particular  descrip- 
tion of  traffic,  to  any  undue,  or  unreasonable  prejudice  or  disadvantage,  in  any 
respect  whatsoever;  or, 

"  (d)  so  distribute  or  allot  its  freight  cars  as  to  discriminate  unjustly  against 
any  locality  or  industry,  or  against  any  traffic  which  may  originate  on  its 
railway  destined  to  a  point  on  another  railway  in  Canada  with  w^hich  it 
connects." 

This  section  (a)  is  taken  from  the  English  Act  of  1854,  17-18  Vict.,  Cap  31.  It  is 
referred  to  and  discussed  in  Phipps  r.  London  &  North  Western  Ry  Co.  (1892),  2  Q.B. 
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229,  at  p.  236  of  which  Lord  Herschell  says  that  the  section  implies  that  there  may  be 
a  preference,  but  that  every  inequality  of  charge  does  not  constitute  an  undue 
preference.  Under  section  318  of  our  Act,  the  Board  is  to  determine  "  as  questions 
of  fact,  whether  or  not  traffic  is,  or  has  been  carried,  under  substantially  similar 
circumstances  and  conditions,  and  whether  there  has  in  any  case  been  unjust  discrim- 
ination, or  undue  or  unreasonable  preference  or  advantage,  or  prejudice,  or  disadvant- 
age, etc.'' 

In  Crow's  Nest  Pass  Coal  Co.  v.  C.P.K.,  8  iC.R.C.  at  p.  41,  the  then  Chief  Com- 
missioner, in  delivering  the  judgment  of  the  Board,  thus  affirms  the  general  principle: — 

"  The  Railway  Act  requires  that  under  substantially  similar  conditions  the 
tolls  charged  shall  be  equal  to  all  persons,  and  at  the  same  rate,  whether  by 
weight,  mileage,  or  otherwise,  and  any  reduction  or  advance  either  directly  or 
indirectly  is  expressly  prohibited.  No  undue  or  unreasonable  preference  or 
advantage  can  be  permitted  to  any  person  or  company.  The  object  of  the  legis- 
lation is  to  place  everyone  upon  terms  of  absolute  equality,  and  if  agreements 
were  permitted  to  be  entered  into  for  reduction  in  tolls  or  for  other  preferential 
treatment,  the  door  would  be  opened  wide  for  the  defeat  of  the  Act,  and  the 
Board  would  be  called  upon  to  struggle  with  all  sorts  of  conditions,  opinions, 
and  complications  in  the  determination  of  such  cases." 

The  principle  is  further  discussed,  and  some  of  the  leading  English  and  American 
cases  are  referred  to,  in  the  judgment  of  Mr.  Commissioner  McLean,  in  Michigan 
Sugar  Co.  v.  Chatham  Wallaceburg  &  Lake  Erie  Ry.  Co.,  11  C.R.C.,  353. 

The  two  grain  elevators  in  question,  those  of  Government  and  the  applicant 
respectively,  are  competitive  industries,  and  are  entitled  to  equality  of  treatment  in 
every  respect,  so  far  as  railway  facilities  are  concerned,  and  it  is  for  the  Board  to 
determine  as  to  whether  the  traffic  of  both  elevators  is,  or  has  been,  carried  under 
substantially  similar  circumstances  and  conditions,  and  whether  there  has  been  unjust 
discrimination,  or  undue  or  unreasonable  preference,  or  advantage,  or  prejudice,  or 
disadvantage.  The  location  of  the  industries  is  the  same;  it  is  possible  for  the  Canadian 
Pacific  Railway  Company  to  serve  them  both  so  far  as  allotment  of  cars  and  general  ser- 
vice is  concerned.  The  lead  of  the  Canadian  Northern  Railway  is  common  to  both 
branches  of  spurs,  and  the  railway  company  is  authorized  by  this  Board  to  use  both 
branches.  The  facts  show  that  one  branch  of  the  spur  alone  is  served,  viz.,  that  of  the 
Government  elevator.  The  common  lead  to  both  branches  of  the  spur  is  used  to  serve 
only  one  industry.  It  seems  beyond  question  that  the  service,  under  the  authority  of  the 
one  permissive  order,  of  the  industry  located  on  the  one  branch  of  the  spur,  and  the 
denial  of  similar  service  and  similar  authority  to  the  industry  (that  of  the  complain- 
ants) located  on  the  other  branch  of  the  spur  is,  "  difference  in  treatment "  (sec.  317, 
SS.3.)  (h),  which  subjects  the  industry  not  served  to  an  "  undue  or  unreasonahle  preju- 
dice, or  disadvantage"  (sec.  317,  ss.3)  (c)  or,  in  the  a:llotment  of  cars,  and  in  the  release 
from  interswitching  charges  to,  an  unjust  discrimination  against  the  complainants' 
industry,  located  on  one  branch  of  the  spur,  giving  at  the  same  time,  to  the  similar 
industry  located  on  the  other  branch  of  the  spur,  an  "  unreasonable  preference  or 
advantage"  (sec.  317,  ss.3)  (a). 

But,  it  is  contended  that  the  orders  are  permissive  only.  That  is  so.  If  neither 
order  had  been  acted  upon,  there  would  have  been  no  discrimination,  diiTerence  in,  or 
unfair  treatment,  or  unreasonable  prejudice,  or  disadvantage.  The  complaint  is  not 
that  the  order  in  this  case  was  not  acted  upon.  Such  a  complaint,  had  it  been  made, 
would  have  been  difficult  to  remedy.  But  the  substance  of  the  complaint,  with  which 
the  Board  has  now  to  deal,  is  that — the  railway  company  elected,  as  between  two 
orders,  giving  similar  privileges  to  similar  industries,  under  similar  traffic  condi- 
tions, not  only  substantially  the  same,  but  identically  the  same,  and,  under  one  order 
placed  its  facilities  at  the  convenience  of  the  one  industry  to  the  preference  and 
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advantage  of  that  industry,  while  it  refuses  similar  service  to  the  applicants,  to  their 
prejudice  or  disadvantage,  thereby,  in  my  opinion,  unjustly  discriminating  against 
the  applicants  to  their  prejudice  and  disadvantage,  and  giving  undue  or  unreasonable 
preference,  or  advantage,  in  comparison  with  that  accorded  applicants,  to  the  Gov- 
ernment elevator.  The  facts  constitute  that  difference  of  treatment  of  the  one  industry 
to  the  disadvantage  of  a  similar  industry  involving  the  same  traffic  and  the  same 
needs,  which  is  the  mischief  aimed  at  by  the  section  cited. 

I  am  not  losing  sight  of  all  the  objections  urged  by  Mr.  Beatty,  on  behalf  of  the 
railway,  in  his  letter  of  February  13,  1917  (before  the  hearing),  and  which  letter 
is  now  relied  upon  by  Mr.  Flintoft  as  an  answer  to  this  complaint.  What  is  largely 
contended  in  the  argument  of  the  railway  company,  in  1917,  and  now  renewed,  has 
been  disposed  of,  to  a  great  extent,  if  not  entirely,  by  the  judgment  of  the  Board  upon 
which  Order  No.  276^5  was  based,  and  which  order  was  not  appealed  against  and  now 
stands.  In  all  that  has  been  urged  by  the  railway  company  before,  at,  and  after  the 
hearing,  I  have  been  unable,  in  examining  the  facts,  to  see  any  distinguishing  features 
which  justify  the  service  now  granted  to  the  Government  elevator  and  denied  to  that 
of  the  applicants. 

The  fact  that  one  elevator  is  a  Government  elevator,  and  the  other  (the  applicants') 
is  a  public  elevator,  can  have  no  bearing  upon  the  issue  involved.  The  applicants' 
elevator  is  a  public  warehouse.  So,  likewise,  is  the  Government  elevator,  but  no 
more.  The  question  as  to  who  owns  the  respective  industries  is  not  a  factor  in  coii- 
sidering  equality  of  treatment.  The  question  to  be  dealt  with  in  this  application,  is 
the  traffic  to  be  served  and  the  facilities  to  be  given,  and  which  are  possible  for  that 
traffic.  Therefore,  there  are  no  special  circumstances  justifying  the  special  treatment 
given  to  the  Government  elevator,  and  the  disadvantage  thereby  caused  to  the  privately- 
owned  elevator,  because  the  one  is  a  Government  elevator  and  the  other  not. 

It  seems  to  me  that  the  railway  is  in  this  position,  as  regards  the  facilities  pro- 
vided voluntarily  to  the  Government  elevator.  The  service  it  has  provided  must  be 
recognized  as  reasonable  and  proper  facilities  for  that  traffic.  The  railway  could  not 
justify  that  service  to  the  Government  elevator  on  any  other  ground.  It  follows  then, 
that  having  furnished  such  facilities  for  that  traffic,  as  reasonable  and  proper  facilities 
to  the  Government  elevator,  the  railway  could  not  justify  a  withdrawal  of  these  facili- 
ties. (C.N.R.  V.  Kobinson,  6,  C.R.C.  101.)  And  then,  if  the  service  given  to  the 
Government  elevator  constitutes  the  provision  of  reasonable  and  proper  facilities  for 
the  traffic  of  the  Government  elevator,  carrying  with  it  all  the  advantages  of  service 
from  two  railway  companies,  how  can  the  refusal  of  those  same  facilities  to  the  appli- 
cants' elevator,  situated  on  the  other  branch  of  the  same  spur,  where  the  traffic  and  all 
conditions  are  similar,  be  in  any  way  justified?  There  can  be  no  question  as  to  the 
safe  operation  of  the  spur.  The  cars  of  the  Canadian  Pacific  Railway  Company  can 
serve  the  one  elevator  just  as  safely  and  conveniently  as  they  can,  and  do,  serve  the 
other.  The  traffic  is  the  same  and  both  industries  are  of  a  character  requiring,  in 
the  public  interest,  every  facility  possible  for  prompt  and  convenient  movement  of 
grain,  yet  in  the  one  case  the  facts  before  us  show,  that  that  movement  is  facilitated 
and  cheapened,  and  in  the  other  case  is  deterred,  delayed,  and  made  more  expensive. 
These  are  facts  which,  in  my  judgment,  constitute  unjust  discrimination,  unjust  and 
unreasonable  preference  and  advantage  to  the  industry  served,  and  prejudice  and  dis- 
advantage to  the  applicants  industry. 

In  C.P.E,.  V.  G.T.R.,  3  Board's  Reports,  1908,  at  page  91,  the  then  Chief  Com- 
missioner said: — 

"  The  provisions  of  the  Railway  Act  which  require  railway  companies 
thus  to  interchange  traffic  at  connecting  points  are  induced,  not  for  the  pur- 
pose of  benefiting  one  railway  company  at  the  expense  of  another,  Ibut  solely 
in  the  interests  of  the  public." 
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The  Interstate  Commerce  Commission,  in  considering  a  complaint,  under  section 
3  of  the  Interstate  Commerce  Act  (which  contains  similar  provisions  to  section  317 
of  our  Act),  approve  the  same  principle  by  the  following  dictum: — 

''Where  the  same  carrier  serves  two  districts  which  by  their  location,  the 
character  of  their  output,  the  distance  from  the  market  where  their  product 
must  be  disposed  of,  are  in  substantially  similar  circumstances  and  conditions, 
the  serving  carrier  cannot  lawfully  prefer  one  to  the  other  in  any  manner 
whatsoever." 

Black  Mountain  Coal  Co.  re  Southern  Ry.  Co.,  15  I.C.C.,  p.  286. 

The  railway,  in  its  letter  of  February  13,  1917  (before  hearing),  objected  that 
the  furnishing  of  the  service  to  the  applicants,  under  the  order  permitting  it  (if  an 
order  were  made  permitting  it),  would  involve  an  avoidance  of  General  Order  No. 
4988  as  regards  tolls  for  general  interswitching  of  grain.  But,  it  will  at  once  be 
seen,  that  having  relaxed  the  provisions  of  that  order  in  the  one  case,  by  giving  the 
service  to  the  Government  elevator,  no  very  cogent  argument  can  now  be  advanced 
in  favour  of  now  insisting  upon  the  observance  of  the  terms  of  that  order  as  regards 
the  applicants'  elevator,  the  conditions  and  traffic  of  both  industries  requiring  equality 
of  treatment  and  service.  The  argument  is  an  aggravation  of  the  discrimination. 
It  emphasizes  the  fact  that,  not  only  is  the  Government  elevator  receiving  treatment 
as  to  facilities  denied  to  the  applicants,  but  also  as  to  tolls,  and  consequently  the 
applicants  are  subjected  to  a  double  discrimination,  which  appears  to  be  indefensible, 
and  therefore  unjust.  See  judgment  of  Chief  Commissioner  Mabee,  in  Christie, 
Henderson  &  Co.  v.  G.T.R.,  Board's  Reports,  1910,  p.  320,  where  he  says  :— 

"  The  law  requires  all  to  be  treated  alike,  and  it  is  absurd  for  the  Board 
to  require  Messrs.  Christie,  Henderson  &  Co.  to  make  payments  for  services 
that  the  railway  company  makes  no  charge  for  at  other  industrial  plants." 

There  is  no  reason  which  appears  to  me  to  justify  the  exemption  of  the  one 
industry  in  this  case  from  such  tolls  and  the  subjecting  of  the  similar  industry  to 
them. 

The  Board  is  appealed  to  to  exercise  its  jurisdiction  to  remedy  an  inequality 
of  treatment  involving  the  unjust  preference  in  treatment  of  one  industry  to  the 
detriment  and  disadvantage  of  another  and  similar  industry,  and  where  all  condi- 
tions exist  for  according  iboth  the  same  traffic  facilities  and  equal  treatment.  That 
there  should  be  every  reasonable  facility  afforded  for  so  important  a  traffic  as  the 
movement  of  grain  admits  of  no  question.  It  is  of  paramount  importance.  For 
many  of  the  elevators  in  Port  Arthur  special  provision  for  dual  service  by  both  the 
companies  involved  has  already  been  provided.  As  in  the  case  of  Richardson,  the 
Saskatchewan  Co-operative,  the  United  Grain  Company  and  others,  under 
Order  No.  27910  of  this  Board,  and  as  special  treatment  and  reasonable  facilities 
have  been  accorded  to  the  Government  elevator,  I  think  that  the  same  circum- 
stances justifying  that  treatment,  require  that  the  applicants  should  not  be  dis- 
criminated against,  should  not  be  subjected  to  undue  preference,  and  should  receive 
exactly  the  same  treatment,  facilities,  and  considerations.  (See  section  317,  sub- 
sections 4  and  5.) 

Being  of  this  opinion,  upon  the  facts  above  set  out,  it  remains  to  provide  a 
remedy.  To  prohibit  further  service  to  the  Government  elevator,  or  in  any  way  to 
interfere  with  that  service,  would  not  be  a  practical  or  just  remedy.  The  service  to 
that  elevator  which  has  been  provided  and  is  now  in  existence,  is  recognized  as  a 
reasonable  and  proper  facility  for  that  traffic.  If  the  railway  company  discontintied 
5t,  the  principle  and  decision  in  the  Ro/binson  case  cited  above  and  those  of  similar 
cases  mighl  be  invoked  «for  its  restoration,  but  upon  the  facts,  it  is  clear,  to  my  mind. 
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that  the  applicants  are  entitled  to  identically  similar  services  and  facilities  as  those 
which  have  been,  now  are,  and  will  be,  accorded  the  Government  elevator.  I  would 
find,  as  a  fact,  upon  the  evidence  before  us,  that  the  conditions  at  present 
existing,  whereby  those  facilities  are  granted  to  the  one  and  denied  to  the  other 
elevator,  involve  the  giving  by  the  railway  company  of  an  undue  or  unreasonable 
preference  or  advantage  to  the  Government  elevator  for  the  traffic  involved  and 
difference  in  treatment  in  favour  of  the  Government  elevator  in  the  receiving,  loading, 
forwarding,  unloading,  or  the  delivery  of  grain  in  favour  of  the  Government  elevator 
and  against  the  applicants. 

I  would  find  further,  that  the  applicants  in  their  grain  traffic  are  subjected  by 
the  service  aforesaid  to  the  Government  elevator,  to  undue  or  unreasonable  prejudice 
or  disadvantage,  and  that  in  the  providing  of  the  facilities  to  the  Government  ele- 
vator, and  denying  the  same  facilities  to  the  applicants'  elevator,  the  railway  com- 
pany so  distributes  or  allots  its  freight  cars  as  to  discriminate  unjustly  against  the 
applicants'  industry,  and  against  traffic  which  originates  on  a  railway,  destined  to 
a  point  on  another  railway  in  Canada  with  which  it  connects. 

I  would  order,  that  the  railway  company  do  forthwith  furnish,  and  continue  to 
furnish  and  maintain,  to  the  applicants'  elevator,  under  the  permission  granted  by 
Order  l^o.  27695,  the  same  traffic  facilities  as  the  railway  company  has  been,  and 
is  furnishing,  and  will  furnish,  to  the  Government  elevator,  under  permission  granted 
by  Order  No.  20593.  These  are  reasonable  and  proper  traffic  facilities  to  which,  in 
the  circumstances,  I  think  the  applicants  are  entitled  and  the  provision  for  which 
ought  to  afford  to  them  adequate  relief  in  their  complaint  as  to  discrimination,  and 
at  the  same  time  maintain  the  same  facilities  to  the  Government  elevator. 

The  service  should  be  put  into  effect  within  ten  days  from  the  date  of  the  order. 

Ottawa,  April  2,  1921. 

The  Assistant  Chief  Commissioner  concurred. 


ApiAication  of  the  Canadian  Pacific  Railway  Company  for  approval  of  plan  showing 
proposed  interlocking  plant  at  proposed  crossing  of  the  Grand  Ringer  Railway 
and  the  Grand  Trunk  Railway  lines ;  also  proposed  protection  of  gauntlet  track 
at  Gait,  Ont. 

File  2^(690.2. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Report  has  been  received  from  the  Chief  Engineer  of  the  Board.  The  report  sets 
out  as  follows: — 

This  is  an  application  of  the  Canadian  Pacific  Railway  for  approval  of 
plans  showing  proposed  interlocking  plant  at  proposed  crossing  of  the  Grand 
Valley  Railway  and  the  Grand  Trunk  Railway  at  Gait,  Ont. 

In  this  case  an  order  had  been  granted  permitting  this  crossing  and  the 
details  of  the  interlocking  plant  to  be  approved  by  an  Engineer  of  the  Board. 

"  The  Board's  Chief  Engineer  and  Assistant  Chief  Engineer  are  very 
familiar  with  this  case,  and  on  receipt  of  the  C.P.R.  detail  plans  of  the  inter- 
locker  and  after  a  conference  with  the  Signal  Engineers  of  both  the  C.P.R. 
and  the  G.T.R.,  they  requested  the  C.P.R.  to  modify  their  plan  so  as  to  connect 
up  with  the  tower  a  switch  that  was  between  two  other  functions  that  were 
operated  by  the  tower,  and  which  the  C.P.R.  proposed  leaving  to  be  operated 
by  hand,  to  which  the  Grand  Trunk  objected.  We  upheld  the  Grand  Trunk 
contention  and  hence  the  hearing. 

"I  was  in  Chicago  attending  the  Annual  Conference  of  the  American 
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Railway  Eugiiieering;  Association  by  permission  of  the  Board,  and  got  consid- 
erable information  there  on  this  point.  The  practice  of  the  American  Railway 
Engineering  Association,  which  is  subscribed  to  by  all  railway  engineers  of 
America,  defines  an  interlocking  plant  as  follows: — 

Limits  of  Interloching  Plants 

'  Section  4.  The  interlocking  limits  are  defined  by  the  home  or  dwarf 
signals  situate  on  any  specified  track  and  located  farthest  from  the  point 
to  be  protected.  Any  appliances  operated  in  conjunction  with  the  inter- 
locking plant,  and  situate  beyond  the  limits  herein  designated  are  consid- 
ered as  auxiliaries. 

Switches 

'  Section  16.  All  switches,  derails,  movable  point  frogs  and  other  units 
within  the  interlocking  limits  hereinbefore  defined  must  be  incorporated 
in  the  plant.' 

"  And  that  upheld  the  contention  of  the  Grand  Trunk  Railway  and  the 
Board's  engineers.  I  read  the  proceedings  before  the  Board  on  my  return,  and 
I  note  that  MV.  Price,  speaking  for  the  Canadian  Pacific  Railway,  states  that 
while  he  thinks  it  is  satisfactory  he  admits  it  is  not  ideal.  Mr.  Bowker  claims 
there  is  a  hazard  leaving  this  switch  operated  by  hand.  In  that  I  concur.  The 
hazard  is  distinctly  that  the  towerman  has  no  control  over  this  switch;  a  train- 
man sets  it,  signals  his  train  to  proceed,  and  if  the  engine-driver  does  not  then 
pay  attention  to  the  tower-controlled  derails  he  is  liable  to  put  the  plant  out  of 
business.  If  the  derails  on  the  track  referred  to  are  cleared  by  the  tower  and 
the  switchman  has  not  cleared  the  hand-operated  switch,  he  may  break  the  switch 
points  and  foul  the  Grand  Trunk  line.  In  my  opinion,  the  proposition  to  have 
a  hand-operated  switch  between  two  tower-operated  functions  is  absolutely 
wrong. 

"  I  have  no  hesitation  in  saying  that  the  contention  of  the  Grand'  Trunk 
is  right,  and  that  a  hand-operated  switch  between  two  functions  operated  by 
the  signal  towerman  would  be  wrong." 

I  am  of  the  opinion  that  this  should  be  adopted  as  the  judgment  of  the  Board  and 
order  go  accordingly. 
April  5,  1921. 

The  Deputy  Chief  Commissioner  and  Commissioner  Rutherford  concurred. 


ORDER  No.  30804 

In  the  matter  of  the  application  of  the  Hull  Electric  Company,  hereinafter  called  the 
"  applicant  company,"  under  section  33 Jf.  of  the  Railway  Act,  1919,  for 
approval  of  its  Standard  Local  Passenger  Tariff,  C.R.C.  No.  P-16,  on  file  with 
the  Board  under 

Pile  No.  21781.2. 

Monday,  the  21st  day  of  March,  A.D.  1921. 

S.  J.  MoLeax,  Assistant  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.^  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board,— 

The  Board  Orders:  That  the  applicant  company's  Standard  Local  Passenger 
Tariff,  C.R.C.  No.  P-16,  providing  for  a  25-cent  fare  applicable  between  Ottawa  and 
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Hull  and  the  Connaiight  Park  Jockey  Club,  on  file  with  the  Board  under  file  No. 
21781.2,  be,  and  it  is  hereby,  approved;  the  said  tariff,  with  a  reference  to  this  Order, 
to  be  published  in  at  l-east  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

S.  J.  MoLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  30844 

In  the  matter  of  the  application  of  the  Vancouver,  Victoria  and  Eastern  Railway 
and  Navigation  Company,  hereinafter  called  the  "applicant  company/'  in 
pursuance  of  General  Order  No.  119,  dated  January  SI,  191  Jf.,  for  authority  to 
remove  the  station  agent  at  Hedley,  in  the  province  of  British  Columbia. 

File  No.  13053. 

Thursday,  the  24th  day  of  March,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  C ommissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  residents 
of  Hedley;  and  upon  the  report  and  recommendation  of  an  inspector  of  the  Board, 
concurred  in  by  its  Chief  Operating  Officer, — 

The  Board  orders:  That  the  applicant  company  be,  "and  it  is  hereby,  granted 
leave,  pending  further  order,  to  remove  the  station  agent  at  Hedley,  in  the  province 
of  British  Columbia,  subject  to  and  upon  the  condition  that  a  caretaker  be  appointed 
to  see  that  the  station  is  kept  clean,  and  when  necessary  heated  and  lighted,  for  the 
accommodation  of  passengers  on  the  arrival  and  departure  of  trains,  and  to  care 
for  L.C.L.  freight  and  express  shipments. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  30833 

In  the  matter  of  the  application  of  the  Maine  Central  Railroad  Company,  herein- 
after called  the  "applicant  company/'  under  section  330  of  the  Railway  Act, 
1919,  for  approval  of  its  Standard  Freight  Mileage  Tariff,  C.R.C.  No^  C-2010, 
on  file  with  the  Board  under 

File  No.  7132.1. 

Saturday,  the  26th  day  of  March.  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 

The  Board  Orders:  That  the  applicant  company's  said  Standard  Freight  Mileage 
Tariff.  C.R.C.  No.  C-2010,  on  file  with  the  Board  under  file  No.  7132.1,  be,  and  it  is 
hereby,  approved;  the  said  tariff,  with  a  reference  to  this  order,  to  be  published  in  at 
least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

S.  J.  MoLEAN, 

Assistant  Chief  Commissioner. 
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OEDER  No.  30841 

In  the  matter  of  the  application  of  Brodies,  Limited',  and  Joseph  Brunet,  of  Montreal, 
Quebec,  for  a  reduction  in  rates  on  granite  paving  hlochs  from  Hehert  to 
Montreal,  and  from  Staynerville  to  Montreal,  all  in  the  province  of  Quebec,  to 
tJie  basis  of  rates  in  effect  prior  to  September  13,  1920. 

File  No.  30971. 
Saturday,  the  26th  day  of  March,  A.D.  1921. 

Hon.  F.  B.  C-\RVELL,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Montreal, 
March  22,  1921,  the  applicants,  the  Canadian  Pacific  Railway  Company,  and  the 
Grand  Trunk  Railway  Company  being  represented  at  the  hearing,  and  what  was 
alleged, — 

Tlie  Board  Orders:    That  the  application  be,  and  it  is  hereby,  refused. 

F.  B.  CARYELL, 

Chief  Commissioner. 

GENERAL  ORDER  NO.  333 

In  the  matter  of  the  Order  of  the  Board  No.  2139,  dated  December  6,  1906,  as  amended 
by  Order  No.  287U2,  dated  August  29,  1919,  prescribing  the  form,  size,  and  style 
of  the  tariffs  of  telephone  tolls  to  be  charged  by  telephone  companies;  and  the 
application  of  the  Bell  Telephone  Company  of  Canada  for  an  Order  amending 
the  said  Orders  to  provide  for  the  approval  of  the  system  of  publication  of  long- 
distance tolls,  known  as  the  "  Standard  Toll  Rate  Quoting  System." 

File  No.  3926.1 

Saturday,  the  26th  day  of  March,  A.D.  1921. 

S.  J.  McLean^  Assistant  Chief  Commissioner. 

A.  C.  BoY'CE^  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  application  and  what  is  filed  in  support  thereof,  and  the  report 
and  recommendation  of  the  Traffic  Officer  of  the  Board, — 
The  Board  Orders  as  follows: 

(a)  That  tariffs  of  telephone  tolls  hereafter  filed  with  the  Board  be  printed  on 
sheets  or  in  books  of  a  size  not  to  exceed  eighteen  inches  in  length  and  eighteen 
inches  in  width.  ' 

(b)  That  the  said  tariffs  be  specifically  numbered  in  the  upper  right-hand  corner 
by  each  telephone  company,  with  the  prefix  "  CR.C",  beginning  with  CR.C  No.  1, 
and  that  subsequent  tariffs  be  numbered  consecutively. 

(c)  That  contracts,  agreements,  arrangements,  or  other  forms  which  affect  tolls 
shall  conform  in  numbering  with  tariffs  of  tolls,  and  so  far  as  may  be  convenient 
in  dimensions  also. 

(d)  That  the  said  tariffs,  contracts,  agreements  arrangements,  and  other  forms 
be  accompanied  by  a  filing  advice  in  duplicate,  which  shall  give  the  CR.C  numbers 
of  the  enclosure,  with  the  effectives  dates  and  descriptions  thereof,  in  accordance  with 
the  accompanying  form  "A"  the  duplicate  of  which  will  be  stamped  and  returned 
to  the  sender  as  the  Board's  acknowledgment  of  the  receipt  of  the  enclosures.  ^  That 
filing  advices  be  uniform  in  size,  eleven  inches  in  length  and  eight  and  one-half  inches 
in  width,  and  be  numbered  consecutively,  without  the  CR.C  prefix,  and  without 
rei^ard  to  the  CR.C  numbers  of  the  enclosures. 


(e)  That  the  occasion  for  the  issue  be  shown  at  the  top  of  the  front  page  of  all 
tariffs,  contracts,  ag^reements,  arrangements,  and  other  forms  following  those  first 
filed  with  the  Board,  thus:  "Advance,"  "Reductions,"  "Reissue,"  or  "New  Rates," 
as  the  case  may  be. 

(/)  That  the  act  of  mailing  by  the  company  shall  not  constitute"  filing  within  the 
meaning  of  the  Act,  and  that  new  tariffs,  contracts,  agreements,  ararngements,  or  other 
forms  shall  actually  have  reached  Ottawa  three  days  in  the  case  of  a  reduction  or 
thirty  days  in  the  case  of  an  advance,  before  they  shall  have  become  effective. 

(g)  That  the  accompanying  form  "  B  "  of  Certificate  of  Concurrence  in  Joint 
Tariffs  be,  and  the  same  is  hereby,  prescribed  under  the  powers  conferred  by  the  Rail- 
way Act,  1^19;  the  said  certificates  to  be  uniform  in  size,  eleven  inches  in  length  and 
eight  and  one-half  inches  in  width,  to  be  consecutively  numbered,  and  to  contain  a 
full  and  exact  description  of  the  tariff  concurred  in,  and  to  be  signed  in  person  by  the 
ofiScial  filing  the  same  under  the  said  provisions  of  the  Railway  Act,  1919,  or  by  some 
person  duly  authorized  to  sign  for  him;  such  person  to  affix  his  signature  in  full  to 
the  name  of  the  ofiicial  for  w^hom  he  signs;  the  Board  to  be  kept  advised  of  the  per- 
sons to  whom  such  authority  is  delegated;  and  that  two  copies  of  each  certificate  be 
sent  to  the  Board,  one  of  which  will  be  stamped  and  returned  to  the  sender  as  the 
Board's  acknowledgment  of  receipt. 

And  whereas,  by  subsection  6  of  section  S75  of  the  Railway  Act,  1919,  the  Board 
is  authorized  to  make  regulations  determining  and  prescribing  the  manner  in  which 
tariffs  of  telephone  tolls  shall  be  published  or  kept  open  for  public  inspection — 
The  Board  therefore  further  Orders: 

(1)  That  the  company  deposit  and  keep  on  file  in  each  city,  town,  and  village,  in 
a  convenietit  place,  open  for  the  inspection  of  the  public,  during  business  hours,  a 
copy  of  its  Exchange  Tariff  in  use  thereat,  and  print  a  notice  prominently  and  in 
bold  type  in  each  of  its  Official  Telephone  Directories  directing  the  public  attention 
to  the  place  in  its  office  or  offices  in  each  city,  town,  and  village  where  such  tariffs  are 
on  file. 

(2)  That  the  company  deposit  and  keep  on  file  at  each  of  its  toll  centres  a 
complete  set  of  its  toll  tariffs,  including  First  Reference  Lists  and  Rate  Charts  for 
each  office,  tributary  to  it,  and  also  for  the  toll  centre  itself,  and  at  tributary  offices 
from  which  toll  rates  are  quoted,  a  First  Reference  List  shall  be  deposited  and  kept  on 
file. 

(3)  That  at  each  office  where  exchange  and  toll  tariffs  of  telephone  tolls  are  kept  on 
file,  the  person  in  charge  at  such  office  shall,  upon  application,  produce  any  particular 
tariffs  on  file  thereat,  for  inspection. 

(4)  The  form  of  public  notice  aforesaid  is  hereby  prescribed  as  follows: — 

 Telephone  Company. 

PUBLIC  NOTICE 
The  company's  tariffs  are  open  to  public  inspection. 

The  Exchange  Tariff  may  be  seen  on  application  to  the  manager  at  the 
company's  central  office. 

Long  Distance  Toll  Tariffs  may  be  seen  on  application  at  the  head  office  of 

the  company,  in  the  city  of  or  to  the  company's  manager  at 

the  toll  centre  of  any  locality,  the  name  of  which  toll  centre  will  be  furnished 
by  the  manager  of  the  local  exchange. 

The  following  are  the  toll  centres  in  the  district  covered  by  this  Directory 
(to  be  followed  by  an  alphabetical  list  of  such  toll  centres). 

And  the  Board  further  orders:  That  the  said  Orders  Nos.  2139  and  28742, 
dat(^d  respectively  December  6,  1906,  and  August  29,  1919,  be  rescinded. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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A 


19, 


(Insert  name  of  telephone  company  here.) 

Filing  Advice  No  

The  Chief  Traffic  Officer, 

Railway  Commission  for  Canada, 
Ottawa,  Ont. 

Sir, — In  compliance  with  the  requirements  of  the  Railway  Act,  1919,  I  transmit 
herewith,  for  approval  and  filing  with  the  Commission,  copies  of  tariffs,  et  cetera,  as 
follows : — 


•C.R.C.  Number 

Date  Taking  Effect 

Description 

(Signature) 


B 


(Insert  name  of  concurring  telephone  company  here.) 

 19.  .. 

Concurrence  Certificate  Xo.  ... 
The  Chief  Traffic  Officer, 

Railway  Commission  for  Canada, 
Ottawa,  Ont. 

This  is  to  certify  that  the    Telephone  Company  assents  to  and 

concurs  in  the  publication  and  filing  of  the  schedule  described  below,  and  hereby 
makes  itself  a  party  thereto : — 


C.R.C.  Number  and  Title^ 


(Here  give  exact  description  of  title  of  schedule.) 

Date  of  Issue  

Date  Effective   


^  ,    f  (Official)   

Issued  by  I  (Telephone  Company) 


(Signature) 
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ORDER  No.  30831 

In  the  matter  of  the  application  of  N.  W.  HawTces,  of  the  New  England  Freight 
Association,  on  behalf  of  railways  in  New  England,  in  the  United  States  of 
America,  for  permission  further  to  suspend  the  effective  date  of  certain 
schedules  naming  Diversion  and  Reconsignment  Rules  Regulations,  and  Charges 
until  April  30,  1921,  upon  one  day's  notice. 

File  No.  30451. 

Wednesday,  the  30th  day  of  March,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  its  appearing  that  the  Interstate  Commerce  Commission  has  under  investi- 
gation a  Suspension  Docket  No.  1250,  dated  March  18,  1921,  further  suspending, 
until  the  30th  day  of  April,  1921,  upon  one  day's  notice,  schedules  issued  by  the 
United  States  Carriers  naming  Diversion  and  Reconsignment  Rules  and  Regula- 
tions,— 

The  Board  orders  as  follows : — 

1.  That  N.  AV.  Hawkes,,  Chairman  of  the  New  England  Freight  Association,  be, 
and  he  is  hereby,  granted  permission  further  to  suspend  the  effective  date  of  the  follow- 
ing scheduleB,  until  the  30th  of  April,  1921,  upon  one  day's  notice,  after  filing  thereof 
with  the  Board,  namely: — 

Boston  and  Maine — C.R.C.  No.  2033. 
Central  Vermont— C.R.C.  No.  1541! 
Maine  Central— No.  C1893. 

2.  That  all  carriers  in  the  United  States  publishing  similar  tariffs  applying  on 
international  traffic  be,  and  they  are  hereby,  granted  similar  permission  to  file  with 
the  Board  upon  one  dav's  notice. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  NO.  30839 

In  the  matter  of  the  application  of  E.  P.  Vernia,  General  Freight  Agent  of  the  Chicago, 
Indianapolis  &  Louisville  Railway,  Chicago,  Illinois,  for  permission  to  re-issue 
his  Tariff  C  R.  C.  No.  288,  applying  on  stone  in  carloads,  effective,  April  IS, 
1921,  upon  ten  days'  notice: 

File  No.  27612.22 

Wednesday,  the  30th  day  of  March,  A.  D.  1921 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner, 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  it  appearing  that  the  Interstate  Commerce  Commission  has,  by  its  'Special 
Permission  No.  52275,  dated  March  21,  1921,  granted  a  similar  application, — 

The  Board  Orders:  That  the  Chicago,  Indianapolis  &  Louisville  Railway  Company 
be,  and  it  is  hereby,  authorized  to  file  with  the  Board,  effective  April  13,  1921,  upon 
ten  days'  notice,  a  tariff  showing  increased  rates  on  stone,  in  car  loads,  to  points  in  the 
province  of  Ontario,  as  authorized  under  I.  C.  C.  Ex  Parte  No.  74.. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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OEDER  NO.  30840 

7/1  the  matter  of  the  application  of  the  Canadian  Northern  Railiuay  Company,  herein- 
after called  the  applicant  company/^  under  section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  its  Lucky  iLahe  Branch 
from  Lucl-y  Lake  to  Scapa,  mileage  19.75  to  28.5Jf  in  the  province  of  Sashatche- 
wan : 

File  No.  281^.3'6 

Wednesday,  the  30th  day  of  March,  A.  D.  1921 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C'.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  concurred  in 
by  its  Chief  Engineer,  and  the  filing-  of  the  necessary  affidavit, — 

.  The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized  to 
open  for  tlie  carriage  of  traffic  its  Lucky  Lake  Branch,  from  Lucky  Lake  to  Scapa, 
mileage  19.75  to  28.54,  in  the  province  of  Saskatchewan,  provided  the  speed  of  trains 
operated  over  the  said  line  does  not  exceed  fifteen  miles  an  hour. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  NO.  30846 

In  the  matter  of  the  General  Order  of  the  Board  No.  119,  dated  January  SI,  1911^, 
and  the  application  of  the  Canadian  Pacific  Railway  Company,  hereinafter 
called  the  "applicant  company,"  for  authority  to  remove  the  station  agent  at 
Hosmer,  in  the  province  of  British  Columbia: 

File  No.  4205.111 

Wednesday,  the  30th  day  of  March,  A.  D.  1921 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  O.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  residents 
of  the  town  of  Hosmer;  and  upon  the  report  and  recommendation  of  an  Inspector  of 
the  Board,  concurred  in  by  its  Chief  Operating  Officer, — 

The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby,  granted  leave, 
pending  further  order,  to  remove  the  station  agent  at  Hosmer,  in  the  province  of  British 
Columbia,  subject  to  and  upon  the  condition  that  a  caretaker  be  appointed,  to  see  that 
the  station  is  kept  clean,  and  when  necessary  heated  and  lighted,  for  the  accommo- 
dation of  passengers  on  the  arrival  and  departure  of  trains,  and  to  care  for  L.  C  .L. 
freight  and  express  shipments. 

iS.  J.  m:clean. 

Assistant  Chief  Commissioner. 
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GENERAL  ORDER  No.  334 

In  the  matter  of  the  General  Order  of  the  Board  No.  188,  dated  April  23,  1917, 
prescribing  Regulations  for  the  Uniform  Maintenance  of  Way  Flagging  Rules 
for  Impassable  Track,  for  the  observance  of  every  railway  company  within 
the  legislative  authority  of  the  Parliament  of  Canadn,  and  requiring  that  the 
said  Rules  be  printed  in  the  worlcing  time-tables  of  the  railway  companies. 

File  No.  4135.25. 

Friday,  the  1st  day  of  April,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the 
Board, — 

The  Board  orders:  That  the  said  General  Order  No.  188,  dated  April  23,  1917, 
be,  and  it  is  hereby,  amended  to  provide  that  the  Regulations  for  the  Uniform  Main- 
tenance of  Way  Flagging  Rules  for  Impassable  Track  may,  at  the  option  of  the 
railway  companies,  be  printed  in  the  rule  books  of  such  companies,  in  lieu  of  the 
working  time-ta(bles,  as  provided  in  the  said  General  Order  No.  188. 

F.  B.  CARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  NO.  335 

In  the  matter  of  the  General  Order  of  the  Board  No.  236,  d<ited  May  20,  1918,  pre- 
scribing certain  regulations  for  the  protection  of  railway  employees,  paragraph 
2  of  which  reads  as  follows: — 

"2.  When  more  than  one  engine  is  attached  to  a  train,  the  engineer  of  the 
leading  engine  shall  operate  the  brakes."    {File  No.  1750). 

File  No.  4135.63 
Frtoay,  the  1st  day  of  April,  A.D.  1921 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissionpr. 
S.  J.  McLeax^  Assistant  Chief  Commissioner. 
A.  C  BoYCE,  K.C,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  submissions  filed  on  behalf  of  the  railway  companies  and  repre-_ 
sentatives  of  railway  employees ;  and  upon  the  report  and  recommendation  of  the  Chief- 
Operating  Officer  of  the  Board, — 

The  Board  Orders:  That  the  said  General  Order  No.  230,  dated  May  20,  1918,  be,, 
and  it  is  hereby,  amended  by  adding  to  the  said  paragraph  2  the  following,  namely : — 

"  In  case  of  the  leading  engine  giving  up  the  train  short  of  the  destination^ 
of  the  train,  a  test  of  the  brakes  must  be  made  to  see  that  the  same  are  operative 
from  the  engineer's  valve  of  the  engine  remaining  with  the  train." 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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GENERAL  ORDER  No.  336 

In  the  matter  of  the  General  Order  of  the  Board  No.  1^2,  dated  July  12,  1909,  approving 
a  Uniform  Code  for  Canadian  Railways;  and  in  the  matter  of  Rule  99,  para- 
graphs 6  and  9  thereof,  which  read  as  follows: — 

"//  recalled  before  another  train  arrives  he  must  at  night  or  when  weather  conditions 
ohscure  day  signals,  or  when  snov)  ploughs  or  flangers  may  he  running  in  addi- 
tion to  the  two  torpedoes,  leave  a  fusee  burning  red  at  the  point  he  returns  from 
and  at  such  other  points  on  his  return  as  may  be  necessary  to  insure  full  protec- 
tion 

"Flagmen  must  each  be  equipped  for  day  time  with  a  red  flag  and  four  torpedoes,  and 
for  night  time  and  when  weather  or  other  conditions  obscure  day  signals,  with 
a  red  light,  a  white  light,  and  four  torpedoes,  three  red  fusees,  and  a  supply  of 
matches." 

File  No.  4135.77. 

Saturday,  the  2nd:  day  of  April,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

L^pon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Ottawa,  September 
27,  1920,  the  Canadian  Pacific  and  Grand  Trunk  Railway  Companies,  the  Canadian 
National  Railways,  the  Michigan  Central  Railroad  Company,  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen,  the  Brotherhood  of  Locomotive  Engineers,  and 
the  Brotherhood  of  Railroad  Trainmen  being  represented  at  the  hearing,  and  what 
was  alleged;  and  upon  the  report  and  recommendation  of  the  Chief  Operating 
Officer,— 

The  Board  Orders:  That  the  said  paragraphs  6  and  9  of  rule  99  be  struck  out 
and  the  following  substituted  therefor,  namely: — 

If  recalled  before  another  train  arrives,  he  must,  in  addition  to  the  two 
torpedoes,  leave  a  fusee  burning  red  at  the  point  he  returns  from,  an4  while 
returning  to  his  train  when  snow  ploughs  or  flangers  may  be  running,  curvature, 
weather,  or  other  conditions  governing — a  fusee  burning  red  must  be  placed  at 
such  points  or  times  as  the  flagman  may  find  necessary  to  insure  full  protec- 
tion. 

"  To  maintain  the  proper  interval  between  trains,  a  fusee  burning  red 
must  be  left  by  the  protected  train,  at  the  point  from  which  it  moves'." 

"  Flagmen  must  each  be  equipped  for  day  time  with  a  red  flag,  22  inches 
by  28  inches,  on  a  stafl^,  at  least  six  torpedoes  and  five  red  fusees ;  and  for  night 
time,  and  when  weather  or  other  conditions  obscure  day  signals,  a  red  light,  a 
white  light,  with  a  supply  of  matches,  at  least  six  torpedoes,  and  five  red  fusees." 


S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


69 


ORDER  No.  30847 

In  the  matter  of  the  General  Order  of  the  Board  No.  119,  dated  January  31,  19U,  and 
the  application  of  the  Canadian  Pacific  Railvmy  Company,  hereinafter  called 
the  "applicant  company,"  for  authority  to  remove  the  station  agent  at  Ohio, 
Nova  Scotia,  on  the  Dominion  Atlantic  Railvmy. 

File  No.  4205.287. 

Monday,  the  4th  day  of  April,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  the  report  of  an 
inspector  of  the  Board,  concurred  in  by  its  Chief  Operating  Officer, — 

The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized, 
pending  further  order,  to  remove  the  station  agent  at  Ohio,  in  the  province  of  Nova 
Scotia,  subject  to  and  upon  the  condition  that  a  caretaker  be  appointed  to  see  that 
the  station  building  is  kept  clean,  and  when  necessary  heated  and  lighted,  for  the 
accommodation  of  passengers  on  the  arriva;l  and  departure  of  trains,  and  to  care  for 
L.C.L.  freight  and'  express  shipments. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  NO.  30848 

In  the  matter  of  the  General  Order  of  the  Board  No.  119,  dated  Jcmuary  31,  1911^,  and 
the  application  of  the  Quebec,  Montreal  and  Southern  Railway  Company,  here- 
inafter called  the  "  applicant  company,"  for  authority  to  remove  the  station 
agent  at  Becquets,  Quehec;  and  the  order  of  the  Board  No.  30803,  dated  MarcU 
17,  1921,  dismissing  the  application. 

File  No.  4205  .205 

Monday,  the  4th  day  of  April,  A.D.  1921' 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLEAN,  Assistant  Chief  Commissioner. 
A.  0.  Boyce,  K.C.,  Commissioner. 

Upon  reading  what  is  filed  on  behalf  of  the  applicant  company,  and  the  report  and 
recommendation  of  the  Chief  Operating  Officer  of  the  Board,  and  its  appearing  that  it 
is  proposed  to  open  the  agency  at  Fortierville  under  a  joint  arrangement  with  the 
Canadian  National  Railways, — 

The  Board  Orders:  That,  upon  the  establishment  and  opening  of  the  said  pro- 
posed joint  station  at  Fortierville,  the  applicant  company  be  authorized  to  remove  its 
station  agent  at  Becquets,  in  the  province  of  Quebec,  subject  to  and  upon  the  condition^ 
that  a  caretaker  be  appointed  at  Becquets  to  see  that  the  station  building  is  kept  clean,^ 
and  when  necessary  heated  and  lighted  for  the  accommodation  of  passengers  on  the^ 
arrival  and  departure  of  trains,  and  to  care  for  L.  C.  L.  freight  and  express  shipments. 

And  the  Board  further  Orders:  That  the  said  Order  No.  30803,  dated  March  17.. 
1921,  subject  to  the  due  i>erformance  of  the  provisions  of  this  order,  be  rescinded. 

iS.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  NO.  30849 

In  the  matter  of  the  complaint  of  H.  F.  Iverson  of  Montreal,  on  hehalf  of  the  Chi- 
coutimi  Pulp  Company,  against  the  rate  charged  hy  the  Atlantic,  Quebec  and 
Western  Railway  Company,  on  coal  from  Gaspe  to  Chandler,  in  the  province  of 
Quebec,  and  on  wood-pulp  from  Chandler  to  Gaspe. 

File  No.  27425.6 

Jd^ONDAY,  the  4th  day  of  April,  A.D.  1921. 

Hon.  F.  B.  Carvell^  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE^  K.C.,  Commissioner. 

Upon  hearing  the  complaint  at  the  sittings  of  the  Board  held  in  Montreal,  March 
23,  1921,  the  Chicoutimi  Pulp  Company  and  the  Atlantic,  Quebec  and  Western  Railway 
Company  being  represented  at  the  hearing,  and  what  was  alleged, — 

The  Board  Orders:  That  the  complaint  be,  and  it  is  hereby,  dismissed. 

W.  B.  NANTEL, 
Deputy  Chief  Commissioner, 


ORDER  No.  30851 

In  the  matter  of  the  General  Order  of  the  Board  No.  119,  dated  January  31,  191Jf,  and 

the  application  of  the  Crow's  Nest  Southern  Railway  Company,  hereinafter 
called  the  "  apjplicant  company^'  for  authority  to  remove  its  station  agent  at 
Waldo,  British  Columbia. 

File  No.  4205.282. 

Monday,  the  4th  day  of  April,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
Ross-Saskatoon  Lumber  Company,  Limited;  and  upon  the  report  and  recommendation 
of  the  Chief  Operating  Officer  of  the  Board, — 

The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized, 
pending  further  order,  to  remove  its  station  agent  at  Waldo,  in  the  province  of  British 
Columbia. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 
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ORDER  No.  30854 

In  the  matter  of  the  General  Order  of  the  Board  No.  119,  dated  January  31,  191Jf, 
and  the  application  of  the  Canadian  Pacific  Railway  Company,  hereinafter 
called  the  "  applicant  company,"  for  authority  to  remove  the  station  agent  at 
Westerham,  Saskatchewan. 

File  No.  4205.285. 

Monday,  the  4th  day  of  April,  A.D.  1921. 

S.  J.  MoLean^  Assistant  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
rural  municipality  of  Happyland,  No.  231;  and  the  report  and  recommendation  of  an 
Inspector  of  the  Board,  concurred  in  by  its  Chief  Operating  Officer — 

The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  remove  its  station  agent  at  Westerham,  in  the  province  of  Saskatchewan,  subject 
to  and  upon  the  condition  that  a  caretaker  be  appointed,  whose  duty  it  will  be  to  see 
that  the  station  building  is  kept  clean,  and  when  necessary  heated  and  lighted,  for  the 
accommodation  of  passengers  on  the  arrival  and  departure  of  trains,  and  to  care  for 
L.C.L.  freight  and  express  shipments. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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Application  of  the  Bell  Telephone  Coiitpanij  of  Canada  for  an  Order  of  the  Board 
authorizing  increase  in  tolls. 

Case  955. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner : 

"By  the  Board's  judgment  of  April  1,  1921,  it  was' found  that  there  was  a  deficit  in 
the  necessary  revenue  of  some  $2,100,000.  Against  this,  the  increased  Long  Distance 
charges  were  computed  to  give  $9i69,03'3,  and  the  Service  Connection  charges  $181,100, 
— in  round  numbers  $1,150,000;  and  it  was  found  that  there  remained  the  sum  of 
approximately  $1,000,000  to  be  obtained  from  the  rates  and  charges  for  Exchange 
service. 

As  a  temporary  measure  to  meet  the  existing  emergency  situation,  an  increase  of 
10  per  cent  in  the  rates  and  charges  for  Exchange  service  was  allowed. 

After  issuance  of  the  Judgment  and  while  the  Order  was  in  preparation,  it  was 
represented  by  the  Bell  Telephone  Company  that  on  the  figures  of  earnings  the 
approximately  $1,000,000  found  necessary  from  the  rates  and  charges  for  Exchange 
service  would  not  be  produced  by  the  10  per  cent  advance  allowed. 

Detail  statements  bearing  on  the  matter  were,  on  my  direction,  submitted  and  have 
been  considered  by  me. 

The  equalization  of  the  Exchange  rates  and  charges  whereby  Montreal  was  placed 
on  the  Toronto  basis  resulted,  after  the  addition  of  10  per  cent  to  this  revised  basis,  in 
a  decrease  in  Montreal  Exchange  revenue. 

Included  also  in  the  item  of  Exchange  'Bevenues  are  Service  Station  Bevenue, 
Attachments,  and  Bentals  from  Beal  Estate  amounting  to  $164,308,  and  Pay  Station 
Bevenue  amounting  to  $529,584.  The  total  of  $693,892  for  the  latter  two  items  is,  of 
necessity,  deducted  from  the  basis  on  which  the  percentage  increase  is  computed  since 
the  items  in  question  are  not  subject  to  increase. 

The  figures  submitted  set  out  in  detail  the  revenue  obtained  as  of  the  basis  of 
February,  1921.  In  point  of  earnings  as  compared  with  the  previous  months  this 
month  is  better  than  the  average.  Full  details  of  the  sources  of  revenue  under  the 
heading  of  Exchange  Bevenue  are  set  out,  and  on  the  computation  submitted  by  the 
Comx>any  the  increase  in  earnings  from  the  10  per  cent  allowed  would  fall  short  by 
approximately  $220,000  of  the  $1,000,000  allowed. 

I  have  analyzed  the  statements  submitted.  Allowance  was  m^de  in  the  computa- 
tion for  a  decrease  in  the  Montreal  revenue,  said  decrease  being  due  to  equalization. 
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I  have  to  say  that  through  an  error  in  computation,  however,  there  was  included  in  the 
basis  on  which  the  percentage  return  was  r-oniputed  the  item  of  Montreal  Exchange 
Revenue,  amounting  both  for  Exchange  and  P.B.X.,  in  round  numbers,  to  $2,950,000. 

Since  under  the  revised  rates  there  was  a  decrease  in  the  revenue  from  the  rates  as 
the  result  of  the  equalization,  it  is  manifest  that  the  total  of  earnings  as  above  set  out 
should  not  have  been  included  as  a  factor  in  the  grand  total  on  which  an  increase  of 
earnings  of  10  per  cent  was  computed. 

The  computation  was  made  on  my  direction.  I  regret  the  error  and  feel  that  it 
is  only  proper  that  the  fact  should  be  set  out  as  above  and  my  responsibility  for  the 
error  acknowledged. 

A  tentative  suggestion  was  made  that  the  situation  in  respect  of  producing  the 
approximately  $1,000,000  allowed  might  be  made  up  by  providing  that  in  the  compu- 
tation of  monthly  rates  the  rates  might  be  figured  on  the  next  highest  multiple  off  5 
cents.  For  example,  a  rate  of  $5.04  per  month  would,  under  this  arrangement,  become 
$5.05;  a  rate  of  $3.03  would  become  $3.05;  a  rate  of  $1.51  would  become  $1.55.  This 
arrangement  was  suggested  a&  one  Avhich  would  yield  suibstantially  the  sum  which  had 
been  found  necessary. 

This  arrangement  is  subject  to  the  objection  that  it  would,  on  account  of  the  way 
in  w^hich  the  rates  have  been  built  up,  work  out  hig-iher  percentages  of  average  increase 
on  the  smaller  as  compared  with  the  larger  places.  There  is,  however,  a  more  funda- 
mental objection.  Rounding  out  the  monthly  charge  on  the  basis  of  the  next  higher 
multiple  of  5  cents  would  result  in  the  great  majority  of  cases  in  a  percentage  increase 
higher  than  that  allowed  in  the  judgment  of  April  1.  The  increases  vary  fractionally 
but  are  almost  without  exception  higher  than  10  per  cent  and  in  no  case  lower. 

The  Board  has  in  various  cases  allowed  the  fractional  rule  to  apply  in  freight  rates 
whereby  in  the  interest  of  uniformity  rates  have  been  rounded  aut  on  the  basis  of  whole 
numbers;  but  here  there  has  been  a  reciprocal  arrangement.  The  Railway  Act  also 
provides  that  in  estimating  passenger  rates  an  amount  not  exceeding  2i^-  cents  shall  be 
waived  by  the  company,  and  above  2S  cents  and  up  to  5  cents  shall  be  considered 
5  cents  by  the  company.    Here,  again,  there  is  a  reciprocal  arrangement. 

I  am  of  the  opinion  that  the  matter  should  be  dealt  with  substantively.  The  Board 
has  found  that  the  sum  of  approximately  $1,000,000  additional  from  Exchange  rates 
and  charges  is  necessary.  On  account  of  an  error  which  crept  into  the  basis  of  com- 
putation this  wdll  not  be  produced  on  the  10  per  cent  basis. 

In  the  computations  of  Exchange  rates  which  the  Bell  Telephone  Company  sub- 
mitted in  connection  with  its  original  proposal,  it  was  figured  there  would  be  an  average 
increase  of  33.68  per  cent  on  Exchange  rates  (see  Production  No.  7).  This  figure  is 
sul>ject  to  the  statcmenttj  made  by  various  parties  in  opposition  to  the  measured  service, 
said  submissions ,  being  to  the  effect  that  the  measured  service  would  yield  a  much 
larger  return  than  was  set  out  in  the  Company's  computations.  In  so  far  as  this 
f-riticism  may  be  exact,  the  result  would  be  a  higher  percentage  of  increase  than  33 
per  cent. 

The  Board  found  that  10  per  cent  should  be  allowed.  I  find  that  on  the  proper 
basis  of  computation  it  is  necessary,  in  order  to  produce  the  approximate  $1,000,000 
which  the  Board  found  necessary,  that  an  increase  of  12  per  cent  on  rates  and  charges 
for  Exchange  service  should  be  allowed. 

The  judgment  of  April  1  will  be  amended  accordingly  and  the  amended  provision 
will  be  provided  for  in  the  Order. 

April  12,  1021. 

The  Deputy  Chief  Commissioner  concurred. 
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GENERAL  OKDER  Xo.  S38 

In  fhr  mattpr  of  f/tp  appliration  of  Hie  Bell  Tplfphone  Company  of  Canada,  Jiorpin- 
after  called  the  "Applicant  Company,"  for  an  ordpr  aufhorizinrj  a  cjpnpral 
incrpase  in  its  telppJione  tolls. 

Case  Xo. 

Wedxesdav-  the  13th  day  of  April  A.D.  1021. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Xaxtel,  K.C.,  Deputy  CJiief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

The  application  was  heard  at  the  sittinsrs  of  the  Board  held  in  Ottawa,  September 
21,  1920,  and  January  5  to  January  24,  1^1;  Hamilton,  Xovember  4,  1920;  Toronto, 
Xovember  5,  1920;  and  Montreal,  Xovember  10,  1920, — Counsel  for  and  representa- 
tives of  the  applicant  company,  Boards  of  Trade  of  Quebec,  Montreal,  Ottawa,  and 
Toronto,  the  Chamber  of  Commerce  of  Hamilton,  La  Chambre  du  District  de  Montreal, 
the  cities  of  Ottawa,  Montreal,  Sherbrooke,  Quebec,  Toronto,  Hamilton,  and  London, 
the  L'nion  of  Canadian  Municipalities,  Union  of  Municipalities  of  the  province  of 
Quebec,  the  King  Street  Improvement  Association  of  Toronto,  the  county  of  York, 
the  Canadian  Manufacturers'  Association,  Tenants'  League  of  Montreal,  Montreal 
Publicity  Association,  Butchers'  Association  of  Montreal,  Ontario  Medical  xA.ssocia- 
tion,  Central  Ratepayers'  Association,  Caledonia  District  Ratepayers'  Association, 
the  Academy  of  Medicine,  Insurance  Companies,  Canadian  Bankers'  Association, 
Toronto  Harbour  Commissioners,  the  Government  and  Attorney  General  of  Ontario, 
the  Board  of  Education  of  Toronto,  the  Retail  Merchants'  Association  of  Canada,  the 
Canadian  Lumbermen's  Association,  and  the  Ontario  Municipal  Association  were 
represented  at  the  hearing,  evidence  was  offered,  and  argument  submitted;  and  the 
Board,  by  its  Judgment  dated  April  1,  1921,  found  that  there  was  a  deficit  in  the 
applicant  company's  necessar.y  revenue  of  some  two  million  one  hundred  thousand 
dollars;  that,  as  against  this,  the  increased  long-distance  charges  and  the  service  con- 
nection charges  would  produce  approximately  one  million  one  hundred  and  fifty 
thousand  dollars,  leaving  the  sum  of  approximately  one  million  dollars  to  be  obtained 
from  the  rates  and  charges  for  exchange  service,  to  provide  which  the  Board  directed 
that  an  increase  of  ten  per  cent  in  the  rates  and  charges  for  such  exchange  service  be 
allowed — 

Whereas,  after  the  judgment  was  delivered  and  before  the  order  issued,  it  was 
made  clear  to  the  Board  that  an  error  in  computation  as  to  the  earnings  of  the  com- 
pany had  been  made,  and  that  an  increase  of  twelve  per  cent  in  the  rates  and  charges 
for  exchange  service  was  necessary  to  provide  the  required  revenue — 

And  whereas  the  substantive  judgment  of  the  Board,  dated  April  12,  1921,  reciting 
the  fact  of  the  said  error  in  computation  and  setting  forth  how  the  mistake  occurred, 
authorities  and  allow  an  increase  of  twelve  per  cent  in  the  said  rates  and  charges  for 
exchange  service — 

The  Board  accordingly  therefore  orders  as  follows: — 

1.  That  the  applicant  company's  tariff  of  tolls  for  long  distance  service,  to  replace 
all  existing  tariffs  of  tolls  for  such  service,  as  set  out  in  schedule  2  of  the  application 
filed  with  the  Board  under  Case  Xo.  955,  be,  and  it  is  hereby,  approved. 

2.  That  an  increase  of  twelve  per  cent  in  the  applicant  company's  tariff  of  rates 
and  charges  for  exchange  service  be,  and  it  is  hereby,  authorized  and  allowed. 

3.  That  an  increase  of  twelve  per  cent  in  the  applicant  company's  tariff  of  ratcf^ 
and  charges  for  miscellaneous  equipment  and  service  be,  and  it  is  hereby,  auth.,ri7>'d 
and  allowed 
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4.  That  the  rates  and  charges  for  exchange  service  at  present  applicable  in  the 
city  of  Montreal  be  reduced  to  those  at  present  applicable  in  the  city  of  Toronto;  such 
rates  and  charges  thereafter  to  be  increased  as  provided  for  in  paragraph  2  hereof. 

5,  That  the  applicant  company's  "  service  connection  charge,"  as  shown  in  schedule 
5  of  the  application,  be,  and  it  is  hereby,  authorized  and  allowed. 

G.  That  the  application  for  the  change  in  rates  as  shown  in  schedules  1,  3  and  4 
of  the  applicant  company's  application  be,  and  it  is  hereby,  refused. 

7.  That  as  an  emergency  provision,  the  applicant  company's  allowance  for  depre- 
ciation be  computed  on  the  basis  of  four  per  cent  of  the  average  deprecia'ble  plant. 

S.  That  the  increases  herein  allowed  may  become  effective  in  not  less  than  seven 
days  after  the  filing  of  schedules  with  the  Eoard. 

9.  That  the  increases  hereby  allowed  be  regarded  as  a  temporary  measure,  to 
meet  an  existing  emergency  situation;  the  applicant  company  to  continue  to  file  the 
same  monthly  reports  as  at  present,  with  such  further  special  reports,  if  any,  as  may 
from  time  to  time  be  called  for  by  the  Board. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


OEDER  NO.  3081518 

In  the  matter  of  the  application  of  residents  of  Hay  Lake,  in  the  Province  of  Alberta, 
for  an  Order  directing  the  Canadian  National  Raihvays  tO'  'appoint  a  resident 
station  agent  at  Hay  Lalce: 

File  No.  420i5.2l8i3. 

Monday,  the  4th  day  of  April,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the  Rail- 
way Company;  and  upon  the  report  and  recommendation  of  an  Inspector  of  the  Board, 
concurred  in  by  its  Chief  Operating  Officer  

The  Board  Orders:  That  the  Canadian  National  Railways  be,  and  they  are  hereby, 
required  to  appoint  a  station  agent  at  Hay  Lake,  in  the  Province  of  Alberta,  such 
service  to  take  effect  September  1,  1921;  and  that,  pending  the  appointment  of  such 
station  agent,  the  Railway  Company  appoint  a  caretaker  at  the  point  in  question, 
whose  duty  it  will  be  to  keep  the  station  building  clean,  and  when  necessary  heated  and 
lighted  for  the  accommodation  of  passengers  on  the  arrival  and  departure  of  trains, 
and  to  receive  and  care  for  shipments  of  L.C.L.  freight  and  express  between  the  hours 
of  9  a.m.  and  5  p.m.,  daily,  except  Sunday;  a  notice  to  be  posted  at  the  station  as  to 
where  such  caretaker  may  be  found  during  the  hours  aforesaid. 


S.  J.  McLEAN, 
Assintdnt  CJiief  Commissioner. 
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ORDER  NO.  .mr,9 

In.  flip  mutter  of  tho  application  of  the  Watts  Trading  Company  of  Watts,  Alhn-ta,  for 
an  Order  directing  the  Canadian  National  Railways  to  ap/joint  a  station  agent 
at  Watts: 

File  Xo.  299.^0. 

Tuesday,  the  5th  day  of  April,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  and  the  report  and 
recommendation  of  an  Inspector  of  the  Board,  concurred  in  by  its*  Chief  Operating 
Officer  

The  Board  Orders  as  follows: — 

1.  That  the  application  for  a  station  agent  be,  and  it  is  hereby,  refused. 

2.  That  the  Canadian  National  Railways  be,  and  they  are  hereby,  directed  to 
appoint  a  caretaker  at  Watts,  in  the  Province  of  Alberta,  whose  duty  it  will  be  to  see 
that  the  station  building  is  kept  clean,  and  when  necessary  heated  and  lighted  for  the 
accommodation  of  passengers  on  the  arrival  and  departure  of  trains,  and  to  care  for 
X.C.L.  freight  and  express  shipments. 

3.  That  the  Canadian  National  Railw^ays  arrange  to  have  trains  Nos.  9  and  10 
.stop  regularly  at  Watts  station  on  Tuesday  and  Friday  of  each  and  every  week,  for  the 
purpose  of  handling  express  shipments;  such  service  to  become  effective  within  ten 
days  from  the  date  of  this  Order. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  NO.  30855 

In  the  matter  of  the  application  of  Davidson  and  Smith,  of  Fort  William,  Ontario,  for 
an  Order  directing  the  Canadian  Northern  Railway  Company  to  alloiv  the 
Canadian  Pacific  Railway  Company  to  switch  cars  to  and  fronv  the  Canadian 
Government  Elevator  at  Port  Arthur,  over  the  Canadian  Northern  Railway 
Company's  spur  and  property  from  and  to  the  Canadian  Pacific  Railway,  so  as 
to  afford  the  Applicants  the  same  privileges  as  the  Canadian  Government 
Elevator  at  Port  Arthur,  Ontario: 

File  No,  2182G.2. 

Wednesday,  the  0th  day  of  April,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Whereas,  by  Order  of  the  Board  No.  27695,  dated  September  IG,  1918,  the  Canadian 
Pacific  Railway  Company  was  authorized,  subject  to  and  upon  certain  conditions 
therein  specified,  to  use  and  operate  the  Canadian  Northern  Railway  Company's  spur 
line  into  the  elevator  of  the  Applicants;  and  upon  reading  the  submissions  filed  on 
behalf  of  the  Applicants  and  the  Railway  Company  
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Thr  Board  Ordcrf^:  That  tlio  Cnnadian  Pacific  Railway  Cornpany  furnish,  and 
continue  to  furnish  and  maintain,  to  the  Applicants'  elevator,  under  the  permission 
granted  by  the  said  Order  No.  ^TfiO'f),  the  same  traffic  facilities  as  the  Company  has 
been  and  is  furnishing,  and  will  furnish,  to  the  Government  Elevator  at  Port  Arthur, 
Ontario,  under  the  permission  granted  by  the  Order  of  the  Board  No,  2059-3,  dated  the 
17th  October,  1913;  such  service  to  be  put  into  effect  within  ten  days  from  the  date 
of  this  Order. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


ORDER  NO.  30880 

///  flie  matter  of  ttie  apjdication  of  the  Canadian  National  Railways,  hereinafter  called, 
the  "Applicants,"  under  Section  167  of  the  Railway  Act,  1919,  for  approval  of 
route  niap,*shotuing  revised  general  location  through  Townships  25-27,  Ranges 
3-15,  West  Jfth  Meiidian,  in  the  Province  of  Alherta,  on  file  with  the  Board  under 
fde  No.  29If60. 

Thursday,  the  Tth  day  of  April,  A.D.,  1921. 

S.  J.  McLeax,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of  the 
Board  

The  Board  Orders:  That  the  route  map,  dated  March  7, 1921,  showing  the  Applicant 
Company's  revised  general  looation  through  Townships  25-27,  Ranges  3-15,  West  ^^th 
.^reridian,  mileage  27  to  118,  in  the  Province  of  Alberta,  on  file  with  the  Board  under 
file  No.  29400,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  NO.  30868 

In  the  matter  of  the  application  of  R.  N.  Collyer,  Agent,  Trunk  Line  Association,  and 
Eugene  Morris,  Agent  Central  Freight  Association,  on  hehalf  of  certain  United 
States  carriers,  for  permission  to  publish,  on  fifteen  days'  notice,  revised 
minimum  weights  on  grain  and  grain  products  and  rules  and  regulations  applic- 
nhle  thereto : 

File  No.  2TG12  and  2'7612.7. 

Friday,  the  8th  day  of  April,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  0.  Rutherford,  C.M.G.,  Commissioner. 

Upon  its  api)caring  that  the  Interstate  Commerce  Commission  has,  by  its  Special 
Permission  No.  52-340,  dated  March  25,  1921,  granted  similar  petitions  

The  Board  Orders:  That  carriers  in  the  United  States  and  their  lawfully  appointed 
agents  be,  and  they  are  hereby,  authorized  to  file,  upon  fifteen  days'  notice  to  the  Board, 
a  special  .supplement  to  their  tariffs  to  points  in  Canada,  cancelling  the  minimum 
weights  and  rules  and  regulations  applicable  thereto,  established  by  Special  Permission 
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of  the  Tiitorstate  CoiiiDiorc'L'  ("*()ininifisi()ii  No.  51215,  and  establisliiii^-  revitscd  iniiiiiniim 
weights  on  g-raiii  and  g-rain  products  and  rules  and  regulations  applicable  thereto,  as 
set  forth  in  the  said  Interstate  Commerce  Commission's  Special  Permission  No. 
52340. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDEE  XO.  30872 

In  the  matter  of  the  Order  of  the  Board  No.  29809,  dated  June  29,  1920,  authorizing 
the  Canadian  Northern  Railway  Company  to  construct,  maintain,  and  operate 
a  spur  line  of  railway  for  the  Newcastle  Junior  Mining  Company,  Limited,  ai 
Drumheller,  Alberta,  subject  to  determination  by  the  Board  of  the  matters 
alleged  to  fall  within  the  scope  of  Section  197  of  the  Railway  Act,  1919,  and 
Order  No.  30580,  dated  January  21,  1921,  requiring  the  Railway  Company  to 
pay  to  the  Hy  Grade  Coal  Company,  Limited,  compensation  on  account  of  the 
construction  of  the  said  spur  line,  in  the  sum  of  three  thousand  eight  hundred 
and  ninety-five  dollars  and  thirty-five  cents  {$3,895.85) ; 

And  in  the  matter  of  the  application  of  tJie  Canadian  Northern  Railway  Company  for 
leave  to  appeal  to  tJie  8Wf>renie  Court  of  Canada  from  the  said  Order  No. 
80580: 

File  Xo.  19'571). 

Friday,  the  8th  day  of  April,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner- 

S.  J.  McLeax,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Xaxtel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  submiri.sions  filed  

TJie  Board  Orders:  Tliat  the  application  be,  and  it  is  hereby,  refused. 


S.  J.  McLEAN, 
Assistant  Chief  Commissiom  r. 
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ORDER  NO.  30873 


In  the  matter  of  the  application  of  tlie  Canadian  Northern  Railway  Company,  here- 
hvafter  called  the  "Applicant  Company"  under  Section  323  of  the  Railway  Act, 
1919,  for  approval  of  a  hy-law  passed  March  10,  1921,  authorizing  H.  H. 
Melan^son,  Passenger  Traffic  Manager^  Toronto;  R.  Creelman,  Assistant 
Passenger  Traffic  Manager,  Winnipeg;  and  R.  F.  MacLeod,  Assistant  to 
Passenger  Traffic  Manager,  Montreal, — from  thne  to  time  to  prepare  and  issue 
tariffs  of  the  tolls  to  he  charged  for  the  carriage  of  passenger  traffic  upon  thS 
railway  owned  or  operated  hy  the  Grand  Trunli  Pacific  Railway  Company,  or  any 
portion  thereof,  and  upon  the  steamships  owned  or  operated  hy  the  Grand  Trunk 
Pacific  Coast  Steamship  Company,  and  to  specify  the  persons  to  whom,  the 
place  where,  and  the  manner  in  which  such  tolls  shall  he  paid: 

Cas€  No.  53S. 


Friday,  the  8th  day  of  April,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board — 
The  Board  Orders:  That  the  said  by-law  be,  and  it  is  hereby,  approved. 

^      S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  NO.  30894 

7/1  the  matter  of  the  crossing  of  the  Grand  River  and  the  Gi-and  Trunk  Railways,  near 
Dundas  Road,  in  the  City  of  Gait,  Ontario,  and  the  interlocking  plant  required 
to  he  provided  at  the  said  crossing  hy  the  Order  of  the  Board  No.  30111,  dated 
Septeniber  17,  1920; 

And  in  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Com- 
pany for  approval  of  plan  showing  the  interlockitig  plant  proposed  to  he 
installed  at  such  crossing  and  the  protection  proposed  to  he  provided  at  the 
gauntlet  track,  the  said  plan  heing  on  file  with  the  Board  under  file  No. 
29690.2: 

Frfday,  the  8th  day  of  April,  A.D.  19'21. 

Hon.  F.  B.  Carvell,  K.C,  Cliief  Commissioner. 

S.  J.  McLeax^  Assistant  Chief  Commissioner. 

Hox.  W.  B.  Nantel^  K.C.,  Deputy  Chief  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Ottawa,  March  1'5, 
1921,  in  the  presence  of  Counsel  for  the  Canadian  Pacific  and  the  Grand  Trunk  Rail- 
way Companies,  and  what  was  alleged;  and  upon  the  report  and  recommendation  of  the 
Chief  Engineer  of  the  Board  

The  Board  Orders :  That  the  proposed  protection  at  the  said  crossing  of  the  Grand 
River  and  the  Grand  Trunk  Railways,  and  at  the  proposed  gauntlet  track,  at  mileage 
0.51  and  0.78,  in  the  City  of  Gait,  Province  of  Ontario,  as  shown  on  plan  No.  5'83t64, 
dated  February  28,  1921,  as  amended,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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GENERAL  ORDER  NO.  337 

In  the  matter  of  the  consideration  of  the  question  of  charges  for  fixing  car  doors  and 
loading  charges  in  cases  ichere  box  cars  .are  supplied  hij  a  railway  company  in 
lieu  of  stock  cars  ordered  by  the  shipper: 

File  No.  27700.2. 

Friday,  the  8th  day  of  April,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  submissions  filed  on  behalf  of  The  United  Grain  Growers, 
Jiimited,  and  the  Canadian  Pacific  Railway  Company  

The  Board  Orders  as  follows: — 

1.  That  when,  at  any  public  stock  yards  where  loading  is  not  done  by  the  shipper 
and  a  charge  for  loading  is  made,  box  cars  are  supplied  to  live  stock  shippers  in  lieu 
of  stock  ears,  the  doors  of  such  cars  shall  be  fixed  to  the  satisfaction  of  the  shipper,  at 
the  expense  of  the  railway  company  having  the  line  haul,  such  company  being 
responsible  for  the  supplying  of  a  suitable  vehicle. 

2.  That,  where  'box  cars  are  supplied  by  a  railway  company  to  live  stock  shippers 
in  lieu  of  stock  cars,  at  any  public  stock  yards  where  loading  charges  are  in  effect,  the 
loading  charge  shall  not  be  based  on  the  number  of  box  cars  actually  furnished  or 
loaded,  but  on  the  number  of  cars  which  would  have  been  loaded  had  stock  cars  been 
supplied  by  the  railway  company. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


OiRDER  NO.  3O901 

Xn  the  matter  of  the  application  of  the  Canadian  National  Railways,  under  Section 

3Ji5,  of  the  Railway  Act,  1919,  for  permission  to  issue  free  transportation  to  the 
Honourable  Mr.  Massey,  Prime  Minister  of  New  Zealand,  one  of  the  Overseas 
Dominions,  and  his  wife,  daughter,  and  secretary: 

File  Xo.  496.25. 

Wednesday,  the  13th  day  of  April,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof  

The  Board  Orders:  That  free  transportation  to  the  said  Honourable  Mr.  Massey, 
as  Prime  Minister  aforesaid  of  New  Zealand,  one  of  the  Overseas  Dominions,  and  his 
wife,  daughter,  and  secretary,  be,  and  the  same  is  hereby,  permitted. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  XO.  30S98 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Compuny  for  an' 
Order  extending  the  time  within  which  it  may  install  the  two  double  electric 
automatic  illuminated  hells,  with  wig-wag  signals,  at  the  crossing  of  Dundas 
Street,  Cool'sville,  Ontario,  required  to  he  provided  hy  Order  No.  30715,  dated 
March  10,  1921: 

File  No.  943^.104. 

Thursday,  the  14tli  day  of  April,  A.D.  1921. 

S.  J.  McLeax,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  the  Department  of  Public 
.Highways  for  Ontario  offering  no  objection  

The  Board  Orders:  That  the  time  within  which  the  said  electric  bells  and  wig-wag 
signals  may  be  installed  at  the  said  crossing,  be,  and  it  is  hereby,  extended  until  the 
3l5t  dav  of  July,  1921. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  NO.  30917 

In  the  matter  of  the  application  of  the  Chatham,  Wallacehiirg  and  Lake  Erie  Railway 
Company,  hereinafter  called  the  "Applicant  Company,"  under  Section  330,  of 
the  Railway  Act,  1919,  for  approval  of  its  Standard  Freight  Mileage  Tariff, 
C.R.C.  No.  6J^6,  on  file  with  the  Board  under  file  No.  2609.1: 

Wednesday,  the  2'Oth  day  of  April,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board  

It  is  Ordered:  That  the  Applicant  Company's  said  Standard  Freight  Mileage 
Tariff,  C.R.C.  Xo.  G46,  on  file  with  the  Board  under  file  No.  2609.1,  be,  and  it  is  hereby, 
approved;  the  said  tariff,  with  a  reference  to  this  Order,  to  be  published  in  at  least  two 
consecutive  weekly  issues  of  The  Canada  Gazette. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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Complaint  of  the  town  of  Dundas,  Ont.,  per  S.  J.  Lennard,  Maijor,  ag^ainst  proposed. 
increase  in  Bell  Telephone  Company's  rates  for  district  service^  and  application 
that  an  order  he  issued  retaining  present  rates  until  hearing  takes  place. 

Complaint  of  the  Board  of  Control  of  the  city  of  Hamilton,  Ont.,  per  F.  R.  WaddeHl, 
against  any  proposed  change  in  service  charges  of  the  Bell  Telephone  Company 
between  Hamilton  and  Dundas.  File  29407.2. 

Complaint  of  the  Municipal  Council  of  the  township  of  Etohicoke,  per  S.  Barratt, 
Islington,  Ont.,  re  Bell  Telephone  Company's  proposed  Individual  Exchange 
Tarif  and  new  Toll  Tariff  covering  abolition  of  district  service  between  Weston, 
Islington  and  New  Toronto  Exchanges.  File  29407.1. 

Complaint  of  the  citizens  of  the  township  of  Wainfieet,  Ont.,  per  Messrs.  German  & 
Morwood,  W elland,  Ont.,  against  Bell  Telephone  Company's  discontinuance  of 
free  district  services  for  calls  on  Wetland,  Ridgeville,  Smithville  and  Welland- 
port.  File  29407.3. 

Complaint  of  Rockwood  subscribers,  per  A.  F.  Auld,  Guelph,  Ont.,  against  Bell  Tele- 
phone Company's  discontinuance  of  free  district  service  for  calls  on  Guelph  and 
Rockwood. 

Complaint  of  Aberfoyle  Farmers'  Club,  per  J.  A.  Cockbum,  Puslinch  R.R.  No.  1, 
Ont.,  on  behalf  of  a-  number  of  subscribers  of  the  Rural  Lines  Bell  Telephone 
Company  against  increase  in  rates  of  the  Bell  Telephone  Company. 

File  29407.4. 

Complaint  of  fruit  growers,  fruit  dealers,  and  merchants  of  Jordan,  Jordan  Station, 
Vineland  and  Vineland  Station,  Ont.,  per  Levi  Moyer,  against  Bell  Telephone 
Company's  increased  rates  and  cutting  off  of  free  district  service  with  Grimsby 
and  Winona. 

Complaint  of  fruit  growers,  fruit  dealers  and  merchants  and  professional  men  of 
Beamsville  and  vicinity,  per  R.  J.  Montgomery,  against  action  of  Bell  Telephone 
Company  in  cutting  off  free  district  service  with  the  Grimsby  and  Winona 
Exchanges. 

Complaint  of  the  village  of  Grimsby,  Ont.,  against  the  Bell  Telephone  Company 
relative  to  the  raising  of  rates  and  shortening  of  circuit  between  Grimsby, 
Beamsville  and  Vineland.  File  29407.6. 

JUDGMEXT 

McLean,  Assistant  Chief  Commissioner: 

What  is  involved  in  the  above  applications  is  the  matter  of  rearranging  district 
rates.  In  the  localities  involved,  two  or  more  exchanges  have  a  telephonic  inter- 
communication on  a  common  rate.    Ordinarily,  in  the  case  of  a  city  or  town,  the 
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area  within  which  the  telephone  rate  of  the  exchange  is  applicable  is  defined  either 
by  the  municipal  boundaries  or  by  a  certain  defined  mileage  distance  from  the 
exchange,  and  as  a  corollary  of  this  those  outside  of  the  exchange  so  defined,  who 
desire  to  have  the  advantage  of  being  on  the  exchange  in  question,  pay  the  exchange 
rate  plus  excess  mileage  charges  for  the  distance  beyond  the  boundaries  as  defined. 

Four  of  the  present  applications,  viz.,  those  concerned  with  the  district  rate 
between  Dundas  and  Hamilton,  the  district  rate  in  the  township  of  Etobicoke,  the 
district  rate  in  the  township  of  Wainfleet,  and  that  of  Rockwood  and  Guelph,  were 
suspended  pending  hearing.  In  the  case  of  the  village  of  Grimsby,  application  in 
this  matter  was  received  too  late  for  suspension. 

Shortly  subsequent  to  the  time  the  cases  in  question  were  heard,  it  appeared 
that  the  Bell  Telephone  Company  was  preparing  for  a  general  application  as  to 
telephone  rates.  It  was  felt  that  if  the  matter  were  presented  before  the  Board  in 
the  general  application  in  isuch  a  way  that  it  was  essential  to  deal  with  regrouping, 
and  if  the  Board  had  before  it  all  the  factors  necessary  to  such  regrouping,  then  the 
question  of  the  propriety  of  the  existing  district  rate  would  of  necessity  be  involved. 
Consequently,  the  complaints  have  stood  for  consideration  until  issuance  of  judgment 
in  the  general  Telephone  Case. 

As  pointed  out  in  the  judgment  in  that  case,  while  regrouping  was  proposed,  it 
was  not  put  before  the  Board  in  such  a  way  and  supported  by  such  evidence  as  to 
justify  the  Board  in  passing  upon  the  propriety  of  the  rearranged  groups  proposed. 
The  matters  involved  have,  therefore,  now  to  be  dealt  with. 

In  the  complaint  of  the  town  of  Dundas  against  proposed  increase  in  rates 
between  Dundas  and  Hamilton,  the  situation  as  presented  was  that  subs<iribers  in 
Hamilton  might  have  free  connection  with  subscribers  in  Dundas,  with  the  excep- 
tion of  the  rural  lines,  by  paying  the  Hamilton  rate.  The  Hamilton  business  rate 
was  $49.50  at  the  time  of  the  application,  as  compared  with  the  Dundas  business 
rate  of  $27.50,  while  the  comparative  residence  rates  were  $33  and  $2i2.  The  distance 
between  the  corporate  limits  of  Dundas  and  Hamilton  was  stated  to  be  about  1-^ 
miles.  The  distance  between  the  two  telephone  developments  was  2|  miles;  and 
apparently  this  latter  distance  cannot  be  much  reduced  on  account  of  the  waste  area 
surrounding  the  Desjardins  canal.  At  the  time  of  the  application,  there  were  some 
489  subscribers  in  Dundas;  there  were  11,840  subscribers  in  Hamilton.  Under  the 
existing  arrangements,  a  telephone  user  residing  in  Dundas  might  exercise  his  option 
of  having  the  Dundas  rate  and  paying  toll  rates  for  any  messages  he  might  have 
between  Dundas  and  Hamilton.  On  the  other  hand,  he  could  pay  the  Hamilton  rate, 
receiving  full  access  to  the  telephones  of  both  places.  The  tariffs  do  not  disclose  any 
other  cilies  or  towns  on  the  Bell  Telephone  Company's  lines  enjoying  a  similar 
privilege. 

It°was  stated  that  the  arrangement  had  been  of  long  duration,  it  being  said  that 
it  had  been  in  existence  for  some  forty  years.  The  Board  of  Control  of  the  city  of 
Hamilton  made  a  general  statement  against  the  abolition  of  the  existing  arrange- 
ment. There  were  not  at  the  hearing  any  appearances  on  behalf  of  the  city  of 
Hamilton.    Appearances  were  made  on  behalf  of  Dundas. 

There  were  81  subscribers  in  Dundas  having  free  connection  with  Hamilton. 
From  a  traffic  study,  it  appears  that  out  of  489'  telephones  in  Dundas,  the  81  m 
(,uestion  did,  during  a  given  three-day  period,  a  calling  business  from  Dundas  to 


Hamilton  distributed  as  follows:  50  business  subscribers  in  Dundas  made  682.  calls 
in  three  days,  29  residence  telephones  originated  133  calls  in  three  days,  while  2 
P  B  X  subscribers  made  95  calls  in  three  days.  During  the  same  period,  115  sub- 
scribers on  the  Dundas  rate,  being  57  per  cent  of  the  trunk  line  users,  made  302  calls 
to  Hamilton  at  a  rate  of  5  cents  per  call.  The  bulk  of  the  calling  is  from  Hamilton 
to  Dundas.  In  the  period  in  question,  there  were  1,725  calls  from  Hamilton  to 
Dundas,  as  against  1,159  in  the  opposite  direction.  This  disparity  is  no  doubt 
ted  for  to  a  great  degree  by  the  fact  that  under  existing  arrangements  every 
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subscriber  in  Hamilton  has  free  connection  with  Dundas,  while  but  81  subscribers 
have  free  connection  with  Hamilton.  Out  of  the  total  of  4;S^  Dundas  subscribers, 
the  traffic  study  submitted  shows  203  using  the  Hamilton  service.  Included  in  this 
number  are  those  who  paying  the  higher  rate  have  the  free  Hamilton  exchange 
service. 

The  Bell  Telephone  Company  proposes  that  the  exchanges  should  be  separated,  11 
each  doing  business  on  its  own  exchange  rate,  and  a  provision  is  made  for  taking 
care  of  the  interchange  business  by  means  of  long  distance  toll  rates.  It  was  pro- 
posed to  provide  for  a  10-cent  long  distance  call  between  Dundas  and  Hamilton.  At 
the  close  of  the  hearing,  the  Bell  Company  offered  to  establish  a  two-number  service 
between  Hamilton  and  Dundas  at  a  charge  of  5  cents. 

In  opposition  to  the  proposal  of  the  Bell  Company  to  effect  this  rearrangement,  it 
was  urged  that  the  arrangement  as  between  Dundas  and  Hamilton  wa-s  of  long 
duration,  and  it  was  further  contended  that  the  rearrangement  proposed  would  effect 
an  increase  in  the  revenues  of  the  telephone  company. 

The  company  took  the  position  that  the  bulk  of  the  Hamilton  subscribers  did 
not  want  to  connect  with  the  bulk  of  the  Dundas  subscribers,  and,  further,  that  on 
the  figures  as  shown  the  bulk  of  the  Dundas  subscribers  were  in  the  same  position. 
It  was  urged  that  there  was  a  lack  of  community  interest,  and  it  was  contended  that 
the  situation  was  that  if  the  Hamilton  rate  were  applied  generally  then  for  the 
benefit  of  a  small  percentage  of  subscribers  in  both  areas  the  existing  situation  made 
the  Dundas  subscribers  generally  pay  a  larger  toll. 

In  the  case  of  the  township  of  Etobicoke,  there  existed  free  interchange  of  ser- 
vice between  Weston,  Islington  and  I^ew  Toronto.  The  company  proposed  rearranging 
the  situation  so  that  free  service  would  be  continued  between  New  Toronto  and 
Islington,  but  a  toll  charge  would  be  made  for  all  calls  from  these  exchanges  to 
Weston  and  from  Weston  to  these  exchanges. 

In  opposition  to  the  proposal  of  the  company,  various  witnesses  testified  that  the 
result  would  be  to  increase  the  cost  to   them,   and,   of  necessity,   to   increase  the;  t 
revenues  of  the  company.    It  was  said  that  the  service  was,  in  the  first  place,  largely 
among  the  residents  of  the  township;  second  in  point  of  importance  was  the  service 
with  Weston,  and  to  a  lesser  extent  with  Islington  and  New  Toronto. 

Reference  was  made  by  witnesses  to  what  was  considered  to  be  an  agreement 
basis  of  the  existing  service.  It  was  said  that  about  ten  years  ago  permission  was 
given  to  the  Bell  Telephone  Company  to  erect  its  poles  in  the  municipality.  Leaving 
aside  the  question  of  the  company's  rights  under  Dominion  legislation  to  erect  its 
lines  free  from  municipal  consent,  it  was  said  that  at  the  time  in  question  the  town- 
ship of  Vaughan  to  the  north  had  established  an  independent  municipal  service,  and 
the  township  of  Etobicoke  was  considering  establishing  a  municipal  service  of  its 
own.  The  position  taken  by  representatives  of  the  township  was  that  if  the  Bell 
Company  was  willing  to  give  service  through  the  township,  the  township  was  willing 
to  permit  this  to  be  done,  and  that  at  the  same  time  it  gave  up  its  idea  as  to  the 
construction  of  a  municipal  system.  It  was  said  that  otherwise  the  municipal  service 
would  have  been  established. 

According  to  the  witnesses  of  the  municipality,  w^hen  the  system  was  established 
free  exchange  service  was  given  as  between  Weston  and  the  subscribers  in  the  township 
of  Etobicoke.  Islington  was  then  used  as  a  central  and  connected  up.  Some  four 
years  later  the  central  at  New  Toronto  w^as  installed.  ' 

It  was  admitted  by  the  company  that  when  the  system  was  established  the 
canvassers  had  offered  to  establish  a  system  comprising  the  present  exchange  area, 
but  it  was  contended  that  conditions  have  vitally  changed.  It  further  said  that 
Weston  was  an  absolutely  self-contained  locality  with  sufficient  business  to  give  a 
reasonable  service  for  the  rates  that  are  charged,  and,  therefore,  should  be  separated. 
It  was  said  that  the  other  two  exchanges,  Islington  and  New  Toronto,  together 
constitute  substantially  a  rural  exchange.  These  small  municipalities  are,  according 
to  the  company,  until  they  attain  the  size  of  Weston  simply  parts  of  a  rural  exchange. 
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In  the  case  of  the  township  of  Wainfleet,  there  is  at  present  a  district  service 
for  the  exchanges  at  Welland,  Ridgeville,  Smithville,  Wellandport,  and  Marshville. 
It  is  proposed  to  combine  Ridgeville  and  Welland  in  one  district  and  leave  the  other 
three  in  another  district.  Ridgevillp  is  eight  miles  from  Welland.  The  Board  under- 
stands that  a  large  rural  community  intervenes  between  Welland  and  Ridgeville,  and 
that  it  has  been  the  practice  to  connect  subscribers  to  whichever  exchange  they 
preferred.  There  is  apparently  no  self-contained  community  at  Ridgeville.  Under 
the  company's  proposal,  the  toll  charge  between  Smithville  and  Welland  will  be  25 
cents ;  at  the  other  two  points,  10  cents.  The  distance  between  Smithville  and  Welland, 
as  computed  on  wire  mileage,  w^as  21  miles.  The  long  distance  rates  are  now  computed 
on  wire  mileage,  and  this  reduces  the  distance  to  seventeen  miles.  The  two-number 
rates  thus  become  15  cents,  and  the  particular  person  rate  20  cents. 

The  service  in  the  township  of  Wainfleet  has  been  in  existence  for  about  fifteen 
years.  It  is  submitted  by  those  opposing  the  company's  application  that  subscribers 
have  taken  their  telephones  on  the  assumption  that  this  was  a  free  service  between 
the  different  points.  Each  of  the  points  has  a  local  exchange.  It  is  contended  that 
there  is  a  community  of  interest.  In  general,  the  contention  was  that  there  was  such  a 
community  of  interest  that  there  was  no  justification  for  the  subdivision  proposed. 
It  was  stated,  however,  by  counsel  for  the  applicants,  that  no  objection  would  be 
taken  to  eliminating  Smithville,  since  it  really  belonged  to  a  service  in  the  county 
of  Lincoln. 

Rockwood  exchange  at  the  time  of  the  hearing  had  261  subscribers  having  a 
direct  connection  with  the  Guelph  City  exchange,  which  had  2,485  subscribers.  The 
two  places  are  eight  miles  apart.  A  traffic  study  shows  that  the  number  of  subscribers 
in  Guelph  making  Rockwood  calls  amounted  to  about  3-4  per  cent,  and  the  number 
of  subscribers  in  Rockwood  making  Guelph  calls  amounted  to  24  per  cent.  The 
average  percentage  of  subscribers  who  are  large  users  of  the  telephone  service  was 
for  Guelph,  5  per  cent,  and  Rockwood,  3-4  per  cent.  It  was  submitted  that  the  existing 
trunk  line  was  overloaded,  and  it  was  stated  by  a  witness  who  opposed  the  rearrange- 
ment that  the  service  was  not  satisfactory.  At  present,  Rockwood  and  Guelph  have 
a  business  rate  of  $27.50,  residence  $27.50,  rural  $22.  The  proposed  rates  for  Rock- 
wood would  be  for  the  respective  services,  $22,  $22,  and. $16. 50,  with  a  long  distance 
charge  for  service  between. 

The  free  service,  that  is  to  say,  the  service  between  the  two  points  on  the  Guelph 
rate,  has  been  in  existence  for  some  ten  or  twelve  years.  It  was  testified  by  w^itnesses 
that  when  the  question  of  installing  telephone  connection  was  taken  up  at  Rockwood 
in  the  first  instance,  it  was  found  difficult  to  work  out  a  local  system,  and  it  was 
only  when  free  service  with  Guelph  was  provided  that  the  system  became  operative. 
It  is  claimed  that  the  subscribers  were  obtained  solely  on  the  terms  of  getting  the 
Guelph  service  free. 

The  application  of  the  village  of  Grimsby  is  concerned  with  a  situation  in  the 
Vineland-Grimsby  district.  Under  the  tariffs  which  the  company  had  in  force,  there 
was  a  free  service  between  Beamsville,  Vineland,  Winona  and  Grimsby.  Under  the 
tariff  which  the  company  put  into  force  and  in  connection  with  which,  as  has  been 
indicated,  no  application  for  suspension  was  received  before  the  effective  date,  free 
service  was  provided  for  between  Beamsville  and  Vineland  and  between  Grimsby 
and  Winona,  with  a  10-cent  charge  per  message  from  Vineland  to  Grimsby  and 
Winona  and  from  Beamsville  to  Winona  and  Grimsby. 

It  was  contended  by  the  company  that  a  traffic  study  showed  that  the  free  service 
was  of  value  to  a  comparatively  small  percentage  of  the  subscribers.  An  analysis 
of  the  traffic  study  shows  that  on  the  Beamsville-Grimsby  circuit  the  average  percentage 
of  Grimsby  calls  to  the  total  f^ialls  was  8-6  per  cent  daily.  On  the  Beamsvill^Winona 
circuit,  the  average  percentage  of  Winona  calls  to  the  total  calls  per  day  was  1  per 
cent;  on  the  Vineland-Grimsby  circuit  it  was  1-6  per  cent.  On  the  Vineland- Winona 
circuit,  nine  subscribers  made  inter-exchange  calls.    It  was,  in  general,  contended 
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by  the  company  .that  such  figures  indicated  only  a  limited  use.  As  of  May,  1920,  the 
number  of  subscribers  in  the  different  exchanges  was  given  as  follows: — 


In  general,  those  opposing  the  change  laid  stress  on  community  of  interest. 

The  arguments  pro  and  con  have  been  put  in  a  summary  way.  A  detailed 
analysis  of  the  traffic  statistics  submitted  as  bearing  on  the  situation  has  not  been 
attempted.  As  the  matter  presents  itself  to  me,  the  primary  question  is  what  are 
the  Board's  powers,  under  the  Railway  Act,  to  deal  with  the  situation  herein  involved. 
In  the  absence  of  powers,  elaboration  of  the  merits  would  be  futile. 

In  the  case  of  the  township  of  Etobicoke  and  also  in  the  case  of  Rockwood, 
argument  was  made  that  consideration  had  been  given  for  the  existing  arrangement 
and,  therefore,  the  subscribers  using  the  existing  system  had,  if  not  contractual,  at 
least  qu^si  contractual  rights.  In  the  case  of  the  township  of  Etobicoke,  it  was 
admitted  by  counsel  for  the  company  that  the  canvassers  of  the  Bell  Company  had 
canvassed  on  the  basis  of  free  exchange  service  within  the  area  in  respect  of  the 
exchanges  in  question. 

A  similar  matter  has  been  before  the  Board  in  Bell  Telephone  Company's  Proposed 
Charge  for  calls  between  North  Govjer,  Kemptville  and  South  Mountain,  file  S57Jf..l03, 
which  was  decided  February  8,  1918.  A  summary  of  what  was  involved  therein  may 
be  given : — 

The  Bell  Telephone  Company  had  for  many  years  carried  on  business  at  Kempt- 
ville. In  1912,  it  purchased  and  took  over  the  Heckston  Rural  Telephone  Company, 
which  served  the  territory  adjacent  to  South  Mountain  where  the  Bell  Company  at 
the  time  of  hearing  had  a  central  office.  Ever  since  the  Bell  Company  took  over 
the  Heckston  Rural  Telephone  Company  there  had  been  free  exchange  between  the 
Bell  subscribers  on  the  South  Mountain  exchange  and  the  Bell  subscribers  on  the 
Kemptville  exchange.  About  the  time  the  Heckston  Rural  Telephone  Company  was 
purchased,  there  had  been  a  movement  on  foot  at  North  Gower  to  establish  an 
independent  telephone  company  with  a  central  in  that  village.  The  Bell  Telephone 
Company  canvassed  the  territory  and  obtained  sufficient  subscribers  to  warrant  the 
establishment  of  a  central  at  North  Gower,  and  this  activity  resulted  in  the  discontinu- 
ance of  the  efforts  to  establish  an  independent  company  at  North  Gower.  At  the  time 
the  Bell  Company  was  canvassing  for  business  at  North  Gower,  its  representatives 
made  the  statement  that  there  Avould  be  free  service  between  North  Gower  and  Kempt- 
ville. It  also  appears  from  the  judgment  that  the  statement  was  also  made  by 
representatives  of  the  Bell  Company,  when  it  took  over  the  Heckston  Rural  Telephone 
Company,  that  there  would  be  free  service  between  South  Mountain  and  Kemptville. 

The  gravamen  of  the  complaint  was  that  the  Bell  Telephone  Company  had 
•notified  those  using  its  central  at  Kemptville,  'South  Mountain,  and  North  Gower 
that  a  charge  of  10  cents  was  to  be  made  for  connection  between  theee  centrak.  It 
was  admitted  that  the  free  interchange  of  business  between  the  different  centrals  in 
question  was  not  provided  for  in  the  contracts.  The  Board  held  in  its  judgment 
that  the  subscribers  in  question  had  no  right,  as  a  strict  matter  of  law,  to  a  con- 
tinuance of  the  free  interchange  that  they  had  been  enjoying;  but  consideration  was 
taken  of  the  representations  undoubtedly  made  by  the  company  as  to  the  free  inter- 
change; and  it  was  considered  that  this  created  a  moral  obligation  to  maintain  the 
free  exchange  for  a  reasonable  time  and  under  reasonable  conditions.  The  judgment 
held  that  each  of  the  three  places  was  self-contained  and  self-served  from  a  commer- 
cial point  of  view.  It  was  set  out — "  If  it  were  not  for  the  representations  made  by 
the  Bell  Company's  representatives  that  there  would  be  free  interchange,  I  see  no 
reason  why  the  company  should  not  be  allowed  to  make  a  reasonable  charge  for  inter- 
change between  the  points  mentioned."    It  was  pointed  out  in  the  judgment  that  the 
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Bell  subscribers  had  had  six  years  of  free  service  since  the  representations  werft 
made;  that  there  had  been  a  very  considerable  increase  in  the  number  of  subscribers 
in  each  exchange  since  the  free  interchange  was  establiehd;  and  the  judgment  con- 
tinued: "It  seems  to  me  that  sufficient  time  has  elapsed  and  sufficient  changes  taken 
place  in  the  circumstances  and  conditions  respecting  the  business  of  each  of  the 
exchanges  to  relieve  the  company  of  its  obligation  to  maintain  free  interchange." 
By  agreement,  the  change  was  not  made  operative  until  January  1,  191'9. 

The  judgment  has  been  set  out  somewhat  fully  because  what  is  therein  con- 
tained is  on  all  fours  with  what  is  concerned  in  the  Etobicoke  and  Rockwood  cases. 

In  Tinkess  vs  Bell  Tel.  Co.,  20  Can.  Ry.  Cas.,  p.  21t9,  the  Board  had  before  it 
the  question  of  its  powers,  under  the  Railway  Act,  in  respect  of  telephone  companies. 
It  was  therein  pointed  out  that  not  all  sections  of  the  Railway  Act  are  made  applic 
able  to  telephone  companies.  Certain  sections  are  excepted  from  the  jurisdiction  as 
to  a  telephone  company.  The  sections  which  are  applicable  to  telephone  companies 
were  subjected  to  an  analysis,  and  it  was  pointed  out  that  the  jurisdiction  of  the 
Board  in  respect  of  telephone  companies  was  a  rate  jurisdiction,  not  a  service  juris- 
diction. 

In  the  application  in  question,  there  was  involved  a  rearrangement  by  the  Bell 
Telephone  Company  of  a  district  in  which  free  service  had  been  rendered.  Applica- 
tion was  made  for  restoration  of  the  connection  hitherto  enjoyed  by  the  Bell  Company 
subscribers  in  and  around  Hallville  with  the  Kemptville  exchange.  The  decision 
was  rendered  in  April,  19'16.  The  Heckston  Rural  Telephone  Company,  which  has 
already  been  referred  to,  served  Hallville  and  vicinity,  and,  as  has  been  pointed  out, 
was  purchased  by  the  Bell  Telephone  Company.  The  applicant  Tinkess  had  been  a 
subscriber  of  the  Heckston  Rural  Telephone  Company  and  he  stated  he  understood 
it  was  a  condition  of  the  sale  that  subscribers  of  the  Heckston  Rural  Telephone  Com- 
pany would  be  connected  with  the  Kemptville  exchange.  He  stated,  further,  that 
when  after  the  purchase  of  the  Heckston  Rural  Telephone  Company  by  the  Bell 
Company  canvassing  was  made  for  subscribers  this  understanding  was  verified.  The 
judgment  continues: — 

"  The  essence  of  the  complaint,  so  far  as  the  applicant  is  concerned,  is 
that  so  long  as  he  is  connected  with  the  Kemptville  exchange,  this  includes 
free  service  to  North  Gower.  The  change  of  connection  to  the  South  Moun- 
tain exchange  entails  a  toll  being  paid  for  connection  to  North  Gower;  and 
the  applicant  states  that  a  very  considerable  portion  of  his  business  is  with 
that  point,  it  being  stated  by  him  that  this  would  affect  one- third  of  the  free 
territory  which  is  now  available  to  him." 

The  Bell  Telephone  Company  in  rearranging  its  exchange  connections  justified 
this  on  the  ground  of  traffic  congestion. 

There  were  allegations  as  to  what  had  been  promised  when  the  Heckston  Rural 
Telephone  Company  was  sold  to  the  Bell  Telephone  Company.  There  was  nothing 
oil  record  as  bearing  on  this,  but  apparently  the  Hecloston  Rural  Telephone  Com- 
pany and  its  subscribers  had  before  the  sale  a  connection  with  the  Bell  telephone 
exchange  at  Kemptville,  and  this  continued  until  the  rearrangements  proposed  by 
the  Bell  Telephone  Company  were  taken  up  in  li915..  After  making  the  analysis 
already  referred  to  in  respect  of  the  sections  of  the  Railway  Act  applicable  to  tele- 
phone companies,  the  judgment  concludes: — 

....  it  will  be  found  that  the  jurisdiction  conferred  upon  the 
Board  in  respect  of  telephone  companies  is  a  rate  jurisdiction,  including 
under  such  rate  jurisdiction  the  provisions  of  the  Railway  Act  in  regard  to 
discrimination. 

"  The  Board  is  given  by  Parliament  an  extensive  jurisdiction  over  rail- 
way companies  in  regard  to  operating  conditions.    The  same  extensive  juris- 
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diction  is  not  given  in  respect  of  operations  of  telephone  lines.  Further,  as  has 
been  indicated,  Parliament  has  recognized  that  even  in  the  case  of  the  sections 
of  the  Railway  Act  which  are  not  excepted  from  the  jurisdiction  conferred  in 
respect  of  telephone  companies,  there  may  be  some  doubt  as  to  the  applicability 
of  such  sections,  for  it  is  provided  that  they  are  to  apply  '  in  so  far  as  reason- 
ably applicable  and  not  inconsistent  with  this  part  of  the  Special  Act.'  That 
is  to  say,  the  Board  has  to  consider,  on  the  particular  facts,  whether  the  section 
invoked  is  applicable. 

"  Reference  has  been  made  above  to  the  extensive  group  of  sections  dealing 
with  operating  conditions  which  are  not  applicable  to  the  telephone  companies 
subject  to  the  Board's  jurisdiction.  One  of  the  excepted  sections,  viz.,  section 
284,  is  especially  significant.  This  is  concerned  with  accommodation  for 
traffic  and  deals  with  the  physical  facilities  which  the  Board  may  require 
therefor.  Section  317  of  the  Railway  Act,  which  is  not  excepted,  also  deals 
with  facilities  for  traffic;  but  this  is  concerned  with  the  reasonable  and  proper 
facilities  for  traffic  for  '  receiving,  forwarding,  and  delivering  of  traffic  upon 
and  from  their  several  railways,  for  the  interchange  of  traffic  between  the 
respective  railways,  and  for  the  return  of  rollnig  stock.'  This  section  shows 
that  its  general  intent  is  to  see  that  reasonable  and  proper  facilities  are  available 
for  the  handling  of  through  traffic,  that  is  from  the  line  of  one  company  to  that 
of  another.    Such  inter-line  business  is  not  involved  here. 

"  As  has  been  indicated,  the  Board's  powers,  under  the  Railway  Act,  are 
as  conferred  by  the  amending  legislation  of  1908,  (chapter  61,  7-8  Edward 
Yil).  The  question  of  the  scope  of  the  jurisdiction  conferred  upon  the  Board 
under  this  legislation  came  up  on  June  21,  1910,  in  the  application  of  the 
proprietors  of  the  Russell  House  for  an  order  fixing  the  charges  to  be  made 
by  the  Bell  Company  and  directing  that  company  to  install  room  instruments. 
Oral  judgment  was  given  at  the  hearing  by  Chief  Commissioner  Mabee,  who 
said : — 

'  The  Act  may  be  regarded  as  lame  in  the  way  it  stands  in  reference 
to  this  matter.  On  the  other  hand,  it  may  have  been  intended  by  Parlia- 
ment that,  with  reference  to  these  telephone  companies,  there  should  be 
control  over  the  tolls  only,  and  that  they  should  not  be  required,  as  railway 
companies  are,  to  grant  facilities. 

'  The  facility  clauses  of  the  Railway  Act  are  all  exempt  in  the  section 
bringing  telephones  under  the  control  of  the  Board,  and  the  result  is  that 
it  is  quite  impossible  to  make  any  order.' 

"  The  only  control  over  extension  of  physical  facilities  qua  physical  facil- 
ities which  the  Board  possesses  in  respect  to  the  Bell  Telephone  Company  is 
under  the  Board's  powers  to  see  to  the  enforcement  of  the  Special  Act.  Under 
the  special  legislation  as  contained  in  the  Act  of  1902,  chapter  41,  of  the 
statutes  of  that  year,  section  2  thereof,  it  is  provided  that: — 

'  Upon  the  application  of  any  person,  firm,  or  corporation  within 
the  city,  town  or  village,  or  other  territory  within  which  a  general  service 
is  given  and  where  a  telephone  is  required  for  any  lawful  purpose,  the 
company  shall,  with  all  reasonable  despatch,  furnish  telephones  of  the  latest 
improved  design  then  in  use  by  the  company  in  the  locality,  and  telephone 
service  for  premises  fronting  upon  any  highway,  street,  lane  or  other  place 
along,  over,  under  or  upon  which  the  company  has  constructed  or  may  here- 
after construct  a  main  or  branch  telephone  service  or  system  upon  tender 
or  payment  of  the  rates  semi-annually  in  advance,  provided  that  the  instru- 
ment be  not  situate  further  than  200  feet  from  any  such  highway,  street, 
lane,  or  other  place.' 

"  The  present  complaint  does  not  fall  within  the  terms  of  what  the  Board 
may  do  in  respect  of  enforcing  the  provisions  of  the  sections  in  the  Special 
Act  of  1902  above  referred  to. 
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"  The  company  in  the  present  application  is  making  a  readjustment  of  its 
exchange  service.  The  adjustment  as  to  exchange  connection  will  no  doubt 
extend  the  free  area  in  one  direction  while  curtailing  it  in  another.  Some  of 
the  applicants  have  established  a  business  connection  in  the  area  in  which  there 
now  will  be  a  telephone  charge.  The  statistics  submitted  by  the  Bell  Telephone 
Company  would  seem  to  show  that  the  preponderance  of  telephone  calls  will 
be  met,  without  the  extra  toll  charge,  by  the  rearrangement  which  it  proposes. 
This  is  contended  by  the  applicants.  The  rates  charged  are  not  attacked. 
Allegations  of  discrimination  are  not  made.  The  rearrangement  which  the 
Bell  Telephone  Company  proposes  to  make  is  a  matter  of  the  internal  manage- 
ment of  its  business.  Parliament  has  conferred  upon  the  Board  no  jurisdiction 
to  deal  with  the  matter  involved,  and,  therefore,  no  further  action  in  the  matter 
can  be  taken  by  the  Board." 

In  the  Dundas-Hamilton  case,  it  has  been  pointed  out  that  the  company  in  the 
first  instance  proposed  to  charge  on  the  calling  service  between  th©  two  places  its 
long  distance  toll  of  10  cents.  Afterwards  it  modified  this  by  proposing  to  substitute 
a  5-cent  two-number  calling  rate.    Counsel  for  the  company  said: — 

There  is  one  thing  to  be  mentioned  and  it  applies  only  to  Dundas.  The 
company  is  anxious  to  improve  the  service  and  to  give  the  subscribers  the  benefit 
of  everything  that  can  be  had.  The  present  rate  is  a  ten-cent  rate.  It  has  been 
suggested  that  if  the  Board  would  approve  the  company  would  be  willing  to 
give  a  rate  on  a  two-number  basis  at  five  cents.  That  is  a  service  which  can 
be  given  cheaper,  but  in  many  respects  is  not  so  satisfactory  as  the  ordinary 
service. 

"The  difference  as  I  understand  it  is  this:  on  the  ordinary  long  distance 
call  you  get  the  party  that  you  ask  for,  and  that  of  course  involves  a  certain 
amount  of  work  and  time,  ascertaining  when  he  is  in  and  getting  him  on  the 
telephone. 

"  A  two  number  rate,  which  would  probably  satisfy  the  convenience  of  the 
parties  who  wish  to  make  inter-branch  communications,  merely  involves  getting 
the  number.    You  pay  for  the  call  whether  you  get  your  party  or  not. 

^'  Now  that  is  a  thing  which  can  only  be  applied  where  there  is  a  consider- 
able density  of  traffic.  It  cannot  be  applied  satisfactorily,  where  the  traffic 
is  light.  That  is  the  reason  why  we  suggest  it  only  in  the  Hamilton  and 
Dundas  case,  which  is  a  case  in  the  judgment  of  the  officers  very  close  to  the 
line  and  which  may  be  tried  out. 

"  And  Mr.  Dunstan  points  out  that  the  five-cent  charge  would  carry  a  five- 
minute  time  limit. 

"  Mr.  Macf arlane  points  out  that  in  the  future,  if  this  toll  goes  into  force 
and  business  subscribers  in  Dundas  who  are  at  present  paying  Hamilton  rate 
would  fall  back  to  the  ordinary  Dundas  rate;  and  the  rural  subscribers  in 
Dundas,  that  is  the  subscribers  on  the  Dundas  exchange  who  are  not  in  the 
town  of  Dundas,  instead  of  paying  the  ten-cent  toll  which  they  are  at  present 
paying  to  Hamilton  would  pay  the  two-number  call,  is  adopted,  a  five-cent  rate 
for  the  two-number  call  instead  of  the  present  ten-cent  rate  they  are  paying.'^ 

In  the  application  of  the  Bell  Telephone  Company,  recently  dealt  with,  there  was 
involved  as  one  phase  a  revision  and  rearrangement  of  the  long  distance  rates.  This 
went  into  force  without  being  attacked  during  the  hearing.  Under  this  rearrange- 
ment, for  exami)le,  a  standard  rate  of  10  cents,  which  formerly  was  not  limited  in  ix)int 
of  .service  between  a  two-number  call  on  the  one  hand  and  a  particular  person  call  on 
the  other,  is  now  a  two-number  station  to  station  rate.  Person  to  person  calls  are 
approximately  25  per  cent  in  addition  to  this  with  a  minimum  of  15  cents. 
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While  there  has  been  a  revision  of  rates,  the  principle  of  a  lower  toll  rate, 
limited  to  a  particular  type  of  service  and  taking  into  consideration  density  of 
traffic  has  not  been  withdrawn  in  the  Hamilton-Dundas  case,  and  the  burden  there- 
fore remains  on  the  company  of  putting  in  for  this  traffic  a  two-number  rate  sub- 
stantially lower  than  the  standard  two-number  rate.  In  doing  so,  the  company  bears 
the  burden  of  any  attack  made  on  the  ground  that  the  arrangement  is  discriminatory. 

While  in  the  case  of  the  other  districts  affected  criticism  was  made  that  the 
revision  would  affect  revenues,  the  toll  proposed  to  be  charged  between  the  rearranged 
portions  of  what  was  hitherto  a  common  district  was  not  attacked  as  unreasonable. 
Under  these  conditions,  no  action  in  respect  of  the  lapplication  of  the  standard  long 
distance  rates  is  tiecessary. 

As  I  understand  the  law,  therefore,  the  district  rearangements  proposed  are 
within  the  scope  of  the  company's  powers  and  the  Board  has  not  been  empowered  to 
interfere  with  what  is  a  matter  of  the  internal  management  of  the  business  except 
where  a  question  of  discrimination  is  raised.  Those  opposing  the  revision  do  not  raise 
the  question  of  discrimination. 

Under  these  circumstances,  the  suspending  orders  should  be  rescinded. 

April  26,  1921. 

The  Chief  Commissioner  and  Commissioner  Boyce  concurred. 


ORDER  Xo.  30943 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter  called 
the  ''applicants"  under  section  188  of  the  Railway  Act^  1919,  for  approval  of 
the  location  and  details  of  its  proposed  station  at  Notre  Dame  de  Lourdes,  in 
the  province  of  Manitoba,  as  shown  on  plan  dated  Winnipeg,  October  12,  1920, 
on  file  with  the  Board  under  file  No.  29578. 

Wedxesday,  the  23rd  day  of  March,  A.D.  1921. 

S.  J.  McLean^  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  C  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Inspector  of  the  Board,  concurred  in 
by  its  Chief  Operating  Officer — and  upon  reading  what  is  filed  on  behalf  of  the 
municipalities  of  Xotre  Dame  de  Lourdes  and  of  Lorne, — 

The  Board  Orders:  That  the  applicants'  proposed  standard  fourth-class  station, 
to  be  erected  at  Xotre  Dame  de  Lourdes,  in  the  province  of  Manitoba,  on  the  location 
and  as  shown  on  the  said  plan  on  file  with  the  Board  under  file  No.  29578,  be,  and  it 
is  hereby,  approved. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 
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OKDER  No.  30925 

In  the  matter  of  the  application  of  residents  of  Crestwynd,  Sashatchev^an,  /o?'  an  order 
directing  the  Canadian  Pacific  Railway  Company  to  appoint  a  station  agent 
at  that  point. 

File  No.  4205.277. 

Thursday,  the  21st  day  of  April,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
railway  company;  and  upon  the  report  and  recommendation  of  the  Chief  Operating 
Officer  of  the  Board, — 

The  Board  Orders:  That  the  Canadian  Pacific  Railway  Company  be,  and  it  is 
hereby,  directed  to  appoint  a  station  agent  at  Crestwynd,  in  the  province  of  Saskatche- 
wan, such  appointment  to  become  effective  June  1,  1921. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


ORDER  No.  30920 

In  the  matter  of  the  application  of  the  Michigan  Central  Railroad  Company,  herein- 
after called  the  ''applicant  company/'  for  permission  to  ptihlish,  on  one  day's 
notice,  revised  rates  on  cheese  from  stations  in  Canada  to  Atlantic  seahoard, 
for  export. 

File  No.  27612.13. 

Saturday,  the  23rd  day  of  April,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
•J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  its  appearing  that  an  error  has  been  made  in  the  publication  of  commodity 
rates  on  cheese  by  transposition  of  the  rates  for  carloads  and  less  than  carloads,  and 
immediate  correction  being  necessary  in  order  to  give  effect  to  the  proper  rates, — 

The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby,  permitted 
to  publish  a  supplement  to  its  Tariff  C.R.C.  No.  3003,  so  as  to  give  effect  to  the  proper 
rates  on  cheese;  the  said  supplement  to  be  made  effective  upon  one  day's  notice. 


s.  J.  McLean, 

Assistant  Chief  Corhmissioner. 
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ORD'EfR  No.  30971 

In  the  matter  of  the  application  of  Davidson  &  Smith,  of  Fort  William,  Ontario,  for 
an  order  directing  the  Canadian  Northern  Railway  Company  to  allow  the 
Canadian  Pacific  Railway  Company  to  switch  cars  to  and  from  the  Canadian 
Government  elevator  at  Port  Arthur,  over  the  Canadian  Northern  Railway 
Company's  spur  and  property  from  and  to  the  Canadian  Pacific  Railway,  so 
as  to  afford  the  applicants  the  same  privileges  as  the  Canadian  Government 
elevator  at  Port  Arthur^  Ontario: 

File  No.  ^182'6.2. 

^Wednesday,  the  4th  day  of  May,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Whereas,  by  Order  No.  27695,  dated  September  16,  1918,  the  Canadian  Pacific 
Railway  Company  was  authorized,  subject  to  and  upon  certain  conditions  therein 
specified,  to  use  and  operate  the  Canadian  Northern  Railway  Company's  spur  line 
into  the  elevator  of  the  applicants; 

And  whereas,  by  Order  No.  308t55,  dated  April  6,  1921,  the  Canadian  Pacific 
Railway  Company  was  required  to  furnish  and  continue  to  furnish  and  maintain, 
to  the  applicants'  elevator,  under  the  permission  granted  by  the  said  Order  No. 
2^7695,  the  same  traffic  facilities  as  the  company  had  been  and  was  furnishing  to  the 
Government  elevator  at  Port  Arthur  aforesaid,  urjder  the  permission  granted  by 
Order  No.  20593,  dated  October  17,  1913 ; 

And  whereas  the  Canadian  Pacific  Railway  Company  has  applied  to  the  Board 
for  an  order  extending  the  time  within  which  it  may  obtain  leave  to  appeal  to  the 
Supreme  Court  of  Canada  from  the  said  Order  No.  30855,  the  time  within  which  it 
may  make  such  application  expiring  May  6  instant. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  May  3, 
1921,  in  the  presence  of  counsel  for  the  Canadian  Pacific  Railway  Company,  and  its 
being  represented  to  the  Board  that,  on  account  of  the  absence  of  the  assistant 
solicitor  of  the  company,  who  was  attending  sittings  of  the  Board  in  Western  Canada 
during  the  whole  of  the  month  of  April,  the  application  for  leave  to  appeal  was  not 
made, — 

The  Board  orders:  That,  under  the  special  circumstances  herein,  the  Canadian 
Pacific  Railway  Company  be,  and  it  is  hereby,  allowed  a  further  period  of  one  month 
from  the  sixth  day  of  May  instant  within  which  to  apply  to  the  Board  for  leave  to 
appeal  to  the  Supreme  Court  of  Canada  from  the  said  Order  No.  30855. 

F.  B.  CARYFLL, 

Chief  Commissioner. 
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ORDER  No.  309^2 

In  the  matter  of  the  Order  of  the  Board  No.  SOI 9k,  dated  March  16,  1921,  declaring^  - 
that  the  charge  of  SS/Jf.  cents  per  100  pounds  made  hy  the  Canadian  Pacific 
Railway  Company  for  switching  stone  dust  from  the  Thames  Quarry  Com- 
pany's plant  to  the  factory  of  Deviney  &  Campbell  at  St.  Mary's,  Ontario, 
li'os  wrongfully  made  and  should  have  heen  2  cents  per  100  pounds;  and 
authorizing  the  Canadian  Pacific  Railway  Company  to  refund  the  amount  of 
such  overcharge  to  the  said  Deviney  &  Campbell: 

File  No.  21.700.8. 

Wednesday,  the  4th  day  of  May,  A.D.  1921.  ^ 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

Uipon  its  appearing  that  the  said  Order  No.  30794  did  not  correctly  interpret 
the  judgment  of  the  Board  dated  March  15,  1921, — 

TJie  Board  orders:  That  the  Canadian  Pacific  Railway  Company  publish  and 
file  a  tariff  establishing  a  rate  of  two  eents  per  lOO  pounds  for  switching  stone  dust 
from  the  Thames  Quarry  Company's  plant  to  the  complainants'  factory  at  St.  Mary's^ 
in  the  province  of  Ontario;  the  said  rate  to  apply  to  shipments  made  on  and  after 
March  16,  1921. 

And  the  Board  further  orders:  That  the  said  Order  No.  30794,  dated  March  16, 
1921,  be,  and  it  is  hereby,  rescinded. 

F.  B.  OARVELL, 

Chief  Commissioner. 


ORDER  No.  30078 

In  the  matter  of  the  application  of  .the  Canadian  National  Railways,  hereinafter 
called  the  "applicants,"  under  section  188  of  the  Railway  Act,  1919,  for 
approval  of  the  location  and  detail  plans  of  its  station  at  St.  Casimir,  mileage 
JtS-kS  Latuque  subdivision,  on  file  with  the  Board  under  file  No.  30265-1: 

Friday,  the  6th  day  of  May,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C  BoYCE,  K.C,  Commissioner. 

Upon  reading  the  submissions  filed,  and  the  report  and  recommendation  of  the 
Chief  Operating  Officer  of  the  Board, — 

The  Board  orders:  That  the  location  and  details  of  the  applicants'  station  at  St. 
Casimir,  mileage  43-43  Latuque  subdivision,  in  the  province  of  Quebec,  as  shown  on 
the  plans  on  file  with  the  Board  under  file  No.  30265.1,  be,  and  they  are  hereby, 
approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDOER  No.  30979 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  here- 
inafter called  the  "  applicant  company/'  under  section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  can-iage  of  traffic  its  second  track  on  the 
DrumJieller  subdivision,  between  mileage  302-6  and  315-6,  for  the  accommoda- 
tion of  the  public: 

File  Xo.  12924.257. 

Friday,  the  6th  day  of  May,  A.D.  1921. 

S.  J.  McLeax,  Assistant  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  concurred 
in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  its  second  track  on  the  Drumheller  subdivision, 
between  mileage  302-6  and  315-6,  in  the  province  of  Alberta. 

S.,  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  Xo.  30980 

In  the  matter  of  the  application  of  the  Grand  Trunk  Pacific  Railway  Company  for 
an  order  extending  the  time  within  which  it  may  construct  a  station  building 
at  Bechard  Station,  in  the  province  of  Saskatchewan,  as  required  by  Order 
No.  29672,  dated  May  26,  1920: 

File  No.  30065. 

Friday,  the  6th  day  of  May,  A.D.  19'21. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  submissions  filed  in  sui>port  of  the  application, — 

The  Board  orders:  That  the  time  within  which  the  said  station  building  at 
Bechard  Station,  in  the  province  of  Saskatchewan,  may  be  constructed,  be,  and  it  is 
hereby  extended  until  the  1st  day  of  September,  1921. 

S.  J.  McLEAN, 
Assistant  Chief  Commvissioner. 


9-, 


(Klje  poarb  of  .  r  - 

iRailtuap  CommisJsJioners;  for  Canai^"' 


Judgments,  Orders,  Regulations,  and  Rulings 

This  publication  is  Issued  fortnightly,  on  the  1st  and  15th  of  each  month.  Annual  sub- 
scription, 13.00;  single  numbers.  20  cents;  in  quantities,  25  per  cent  discount.  Early  application 
ahould  be  made  for  copies  in  quantities.  Subscriptions  should  be  sent,  in  every  case,  to  the 
Chief  Accountant,  Department  of  Public  Printing  and  Stationery,  Ottawa. 

Vol.  XI  Ottawa,  June  1,  1921  No.  5 


Complaint  of  the  Grasselli  Chemical  Company,  Cleveland,  Ohio,  re  freight  overcharge 
on  shipment  of  ore,  Hamilton,  Ontario,  to  Grasselli,  New  Jersey. 

File  No.  26602.39. 

The  complaining  company  alleged  that  they  shipped  ore  from  Hamilton,  Ont.,  to 
their  Grasselli  New  Jersey  Works ;  that  the  bill  of  lading  given  by  their  representative 
in  Canada  to  the  freight  agent,  designated  the  Pennsylvania  lines  as  the  carrier,  and 
designated  the  freight  rate  as  approximately  $2.25 ;  that  at  that  time  the  freight  rate 
over  the  Grand  Trunk  from  Hamilton  was  approximately  $2.25,  and  that  over  the 
Pennsylvania  lines  was  approximately  $3.25;  and  that  they  had  been  in  the  habit 
of  shipping  ore  via  the  Grand  Trunk,  but  through  error  the  Pennsylvania  lines  were 
designated. 

The  complainant  company  further  alleged  that  the  shipment  above  referred  to 
was  made  in  1913;  that  in  1918,  they  received  from  the  Central  Railroad  Company, 
of  New  Jersey,  freight  due  bills  covering  the  difference  between  the  $2.25  they  had 
paid  on  the  shipment  and  the  published  tariff  rate  of  $3.25;  that  they  paid  these 
two  bills  and  filed  a  claim  with  the  Central  Railroad  Company  for  the  amount 
thereof;  that  in  due  time  they  received  payment  of  the  claim  but  recently  had 
received  notice  from  the  Central  Railroad  Company  that  the  claim  had  been  paid 
in  error  and  requesting  a  refund  of  the  amount. 

RULING 

The  Board's  ruling  is  set  out  in  the  following  letter  to  the  complainant  company, 
dated  May  9,  1921  :— 

"  Referring  to  your  letter  of  the  4th  instant,  I  am  directed  by  the  Board 
to  state  that  in  a  letter  from  the  Steel  Company  of  Canada,  Limited,  dated 
at  Hamilton,  October  30,  1918,  which  set  out  the  following  statement, — 

"  I  would  like  very  much  to  get  a  ruling  on  the  following  case,  and 
if  you  will  advise  at  your  convenience  it  will  be  very  much  appreciated. 
"  Some  time  ago  we  shipped  a  car  of  pig-iron  from  Hamilton,  con- 
signed to  Woodstock,  N.B.,  on  a  C.P.R.  bill  of  lading,  and  in  error  our 
shipper  showed  in  the  space  provided  on  the  bill  of  lading  for  routing 
'  C.P.R.  via  Ste.  Rosalie.' 

"  As  you  are  aware,  specific  commodity  rates  are  in  effect  on  pig- 
iron  from  Hamilton  to  various  consuming  points,  including  Woodstock, 
N.B.,  but  this  rate  from  Hamilton  to  Woodstock,  N.B.,  applies  only  via 
C.P.R.  direct. 
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•  "  At  the  time  this  car  was  shipped,  the  C.P.R.  biller  at  Hamilton 
billed  the  car  at  the  specific  commodity  rate,  applicable  only  via  C.P.R. 
direct,  but  followed  the  routing  instructions  shown  on  the  bill  of  lading, 
*  C.P.R.  via  Ste.  Rosalie,'  with  the  result  that  the  car  travelled  via  that 
route  and  arrived  at  the  destination  over  St.  J.  &  Q.  Railroad,  with  excess 
freight  of  $21.20,  which  was  collected  from  consignee. 

"  We  have  taken  the  position  that  the  C.P.R.  biller  at  Hamilton  had 
no  right  to  send  this  car  forward  via  route  having  no  through  rate  in 
effect  without  notifying  us  that  such  action  was  being  taken,  and,  while 
we  admit  that  the  routing  shown  on  the  bill  of  lading  was  placed  there 
in  error  by  our  shipper,  at  the  same  time  we  feel  the  railway  company 
should  have  ascertained  if  it  was  our  intention  that  the  car  go  forward 
via  that  route  before  such  action  was  taken.  This  seems  to  be  the  common 
sense  view  of  the  matter,  but  there  may  be  some  authorities  on  the  subject 
with  which  we  are  not  familiar." 

the  following  answer  was  given : — 

"  Referring  to  yours  of  October  30,  and  mine  of  the  2nd  ult.,  in  answer 
thereto;  I  regret  that  answer  to  this  has  been  overlooked  because  of 
accumulation  of  other  work. 

"  The  Board  has  recognized  that  the  shipper  has  the  right  of  routing, 
and  it  would  appear  that  the  higher  rate  resulting  from  an  erroneous 
routing  given  by  the  shipper  is  one  for  the  results  of  which  the  shipper 
is  alone  responsible.  The  only  added  feature  that  your  letter  covers  is  the 
statement  that  the  C.P.R.  biller  billed  the  car  at  the  specific  commodity 
rate  applicable  via  C.P.R.  direct,  which,  however,  did  not  apply  via  the 
routing  as  given  by  your  shipper,  with  the  result  that  the  combination 
rate  applied. 

"  The  obligation  of  the  railway,  under  the  Railway  Act,  is  to 
charge  the  tariff  rate,  that  is  the  tariff  rate  for  the  route  as  given  in  the 
case  you  cite.  The  Board,  therefore,  would  have  no  power  to  vary  the 
rate  by  the  routing  as  given  and  made  applicable  on  a  past  transaction 
the  rate  applicable  by  another  route." 

I  am  further  directed  to  say  that  this  appears  to  be  on  all  fours  with  Avhat  i;; 
presented  in  the  application. 

A.  D.  CARTWRICHT, 

Secretary,  B.R.C. 


AppHcoJion  of  the  Fuel  Dealers'  Assocmtion  of  Greater  Winnipeg,  the  Winnipeg  Board 
of  Trade,  et  <al,  for  a  reduction  in  the  freight  rates  on  coal  in  Western  Canada 
between  the  dates  of  April  1  and  October  'i  of  each  yea/r. 

File  'No.  27425. '5'3. 

JUDGMENT 
Hon.  F.  B.  Carvell,  Chief  Commissioner: 

This  case  was  heard  by  the  Board  at  a  sitting  in  the  city  of  Winnipeg  on  the 
27th  day  of  April  last,  and,  in  substance,  is  an  application  on  behalf  of  coal  producers 
und  coal  dealers  in  the  provinces  of  Alberta,  Saskatchewan  and  Manitoba  for  a  reduc- 
tion in  freight  rates  of  20  per  cent  on  coal  from  all  collieries  in  Alberta  and  Saskat- 
chewan up  to  and  including  the  S-lst  day  of  August,  1921. 

It  waf-  alleged  by  the  representatives  of  the  Drumheller  district  that  the  pro- 
ducers would  make  a  reduction  of  70  cents  per  ton  during  this  period  and  by  Mr. 
Walker,  who  represented  the  coal  operators  of  northern  Alberta,  that  they  were  willing 
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to  reduce  their  price  by  50  cents  per  ton  on  the  condition,  of  course,  that  the  freight 
rates  were  reduced  as  requested.  The  dealers  of  Winnipeg  and  representatives  of 
dealers  in  other  western  cities  agreed  to  make  a  reduction  of  50  cents  in  the  distribu- 
tion cost  during  the  same  period. 

The  proposal  was  objected  to  by  the  railway  companies,  and  especially  by  Mr. 
Lanigan,  of  the 'Canadian  Pacific  Railway  Conipany,  on  the  ground,  first,  that  no  great 
amount  of  coal  would  be  moved  because  of  the  friable  character  of  the  domestic  coal 
of  the  Drumheller  and  LetWbridge  districts,  and,  secondly,  because  of  his  belief  that 
the  dealers  would  only  stock  up  with  coal  during  the  last  few  weeks  of  the  period 
and  after  the  1st  of  September  sell  for  the  old  price. 

So  far  as  I  am  aware,  we  have  no  precedent  for  any  such  action,  and,  therefore, 
must  approach  the  matter  entirely  anew  and  on  the  good  faith  of  all  the  representa- 
tions made  at  the  hearing.  The  Board  has  power  to  order  a  reduction  in  rates  by  the 
railway  companies,  but  has  no  power  whatever  over  either  coal  producers  or  dealers, 
and,  therefore,  if  anything  be  done,  so  far  as  these  parties  are  concerned,  they  must 
be  taken  to  be  acting  in  good  faith  with  the  intention  of  loyally  carrying  out  the 
undertakings  which  they  have  made  and  upon  which  this  application  was  heard. 

The  application  is  made  primarily,  I  presume,  that  the  consumers  in  many  of 
the  western  cities  and  towns  will  be  able  to  receive  somewhat  cheaper  coal  than  under 
present  conditions,  and,  if  this  can  be  worked  out  without  doing  any  great  injury  to 
any  of  the  parties  concerned,  it  is  an  object  worthy  of  the  most  serious  consideration 
of  this  Board,  because  the  present  price  of  Drumheller  coal  in  Winnipeg,  namely, 
15.60  per  ton,  is  a  very  serious  tax  upon  the  ordinary  householder  and,  when  applied 
to  steam  coal,  an  equally  heavy  tax  upon  industries  of  all  kinds  requiring  steam 
power — in  fact  so  serious  that  it  is  doubtful  if  the  Winnipeg  market  can  be  held  for 
Canadian  coal  under  these  conditions. 

Evidence  was  given  as  to  the  cost  of  labour  in  producing  coal  in  the  Alberta 
fields  according  to  the  instructions  of  Mr.  Armstrong,  representing  the  Department 
of  La'bour  at  Ottawa,  who  are  the  fuel  controllers  for  district  No.  18,  and  Mr.  Dick, 
representing  the  coal  operators  of  Calgary,  stated  as  follows  (p.  571'6)  : — 

"  As  I  was  going  on  to  say  with  regard  to  labour,  there  is  no  doubt  that 
the  miner  to-day  is  being  paid  out  of  all  proportion  to  what  skilled  men  are 
getting  in  other  occupations.  The  minimum  wage  on  the  surface  is  7.20  a 
day,  and  7.50  a  day  underground.  He  works  eight  hours,  from  the  time  he 
leaves  the  surface  until  the  time  he  gets  back  to  the  surface  again.  The  miner 
averages  $12  a  day,  and  many  of  them  are  getting  over  $20  a  day.  We  could 
remove  a  great  portion  of  their  argument  if  we  could  guarantee  to  them  300 
days'  operations  in  a  year.  If  that  were  the  case,  I  venture  to  say  the  cost  of 
coal  would  come  down  $2  a  ton  at  the  mine  below  what  it  is  to-day." 

It  was  also  stated  that  the  operators  are  under  contract  with  the  United  Mine 
Workers  of  iVmerica  at  these  wages  until  March,  19'22. 

In  addition  to  the  argument  that  cheaper  coal  might  thus  be  made  available  in 
Western  Canada,  it  was  strongly  alleged  that  every  ton  of  coal  moved  up  to  the  end 
of  August  over  and  above  the  normal  amount  would  release  just  so  much  equipment 
for  use  in  the  handling  of  grain  thereafter,  and  it  is  this  feature  of  the  question  even 
more  than  the  question  of  cost  that  operates  on  my  mind  in  arriving  at  a  conclu- 
sion. 

It  is  a  well-known  fact  that,  up  to  a'bout  two  years  ago,  American  coal  was  used 
almost  exclusively  in  Manitoba  and  as  far  west  as  Reg'ina  or  thereabouts  in  Sas- 
katchewan. During  the  past  year,  the  Government  of  the  province  of  Alberta  has 
been  making  a  determined  effort  to  capture  the  Winnipeg  market.  When  American 
coal  was  used  freely,  wheat  and  coal  became  a  well-balanced  movement.  Cars  came 
to  the  head  of  the  lakes  loaded  with  wheat  and  returned  with  coal;  whereas,  under 
present  conditions,  if  Alberta  coal  is  to  be  used,  both  movements  are  in  the  same 
direction  and  empties  must  be  carried  from  the  head  of  the  lakes  to  Alberta  for  the 
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handling  of  both  commodities,  and,  therefore,  anything  that  will  relieve  the  car 
situation  in  the  months  of  September,  October  and  November  is  a  matter  of  such 
great  importance  that  I  feel  the  Board  is  not  only  justified  but  should  take  action  to 
endeavour  to  some  extent  at  least  to  prevent  a  recurrence  of  the  conditions  experi- 
enced in  Western  Canada  during  the  autumn  months  of  1920.  It  is  alleged,  and  I 
believe  truly  alleged,  that  in  very  many  cases,  especially  on  the  C.N.K.  lines,  farmers 
were  unable  to  sell  their  wheat  when  they  could  have  received  from  50  cents  to  $1  a 
bushel  more  than  they  afterwards  received  had  the  necessary  equipment  been  avail- 
able, but,  as  coal  had  to  be  provided,  millions  of  bushels  of  grain  were  left  in  the 
elevators  or  in  the  farmers'  granaries,  which  had  to  be  disposed  of  at  a  later  date  at 
a  greatly  reduced  price.  It  has  been  brought  to  my  attention  that  a  Bill  is  now 
before  the  United  iStates  'Congress  to  provide  for  a  seasonal  movement  of  coal  in 
that  country  very  much  along  the  lines  of  that  suggested  in  this  application.  While 
I  realize  it  may  result  in  some  slight  loss  to  the  revenues  of  the  railway  companies, 
yet  I  feel  the  application  should  be  granted  in  part  as  an  experiment,  with  the  earnest 
hope  that  it  will  produce  the  results  claimed  for  it  and  which  would  be  of  such 
material  benefit  to  both  producers  and  consumers  in  Western  Canada. 

In  arriving  at  this  conclusion,  I  have  not  been  able  to  convince  myself  that  any 
serious  financial  loss  will  result  to  the  railways.  In  the  first  place,  it  is  well  known 
that  there  are  thousands  of  empty  cars  standing  on  sidings  all  over  Western  Canada 
to-day  which  could  be  used  to  some  extent  at  least  in  this  movement,  and,  again,  I 
believe  that  coal  can  actually  be  moved  from  Alberta  points  to  Winnipeg  for  50 
cents  per  ton  less  up  to  the  end  of  August  than  it  can  be  in  the  late  autumn  months. 

I  do  not  think,  however,  we  would  be  justified  in  granting  a  20  per  cent  reduc- 
tion in  the  rates  on  coal,  because  it  must  be  remembered  that  the  maximum  increase 
granted  on  coal  by  the  General  Order  of  this  Board,  No.  20'8,  in  September  last,  was 
only  20  cents  per  ton,  and,  as  the  rate  from  the  Alberta  fields  to  Winnipeg  runs  from 
$4.90  to  $5  per  ton,'  the  actual  increase  granted  would  amount  to  less  than  5  per  cent, 
whereas  other  commodities  were  increased  35  per  cent  up  to  the  end  of  December  and 
30  per  cent  thereafter. 

As  before  stated,  this  is  being  done  entirely  in  the  'belief  that  both  producers 
and  dealers  will  loyally  carry  out  their  agreement,  and,  while  this  Board  has  no 
power  over  them,  yet  it  will  carefully  check  up  conditions  for  the  purpose  of  ascer- 
taining the  manner  in  which  the  arrangement  is  carried  into  effect,  and,  in  arriving 
at  this  conclusion,  it  is  to  be  understood  that  it  is  purely  an  experiment  in  the  hope 
that  the  beneficial  results  hereinbefore  referred  to  may  materialize.  It  shall  not  be 
coiLsidered  as  a  precedent  for  a  reduction  in  the  rates  on  coal  or  any  other  commodity 
in  any  other  part  of  Canada,  because  the  same  conditions  do  not  apply  and  there 
will  not  be,  in  fact  there  cannot  be,  the  same  equipment  conditions  elsewhere. 
Neither  is  it  to  be  treated  as  a  precedent  for  another  year,  and,  unless  the  agree- 
ment is  faithfully  carried  out  not  only  as  to  the  sale  of  coal  up  to  the  last  day  of 
August,  but  as  to  the  sale  of  coal  transported  under  this  arrangement  sold  after  that 
date,  future  applications  of  this  kind  to  this  Board  will  be  summarily  dismissed. 

For  these  reasons,  I  think  an  order  should  issue  directing  all  the  railway  com- 
panies of  Canada  subject  to  the  jurisdiction  of  this  Board  interested  in  the  coal 
movement  in  the  three  prairie  provinces  to  reduce  all  rates  on  coal  from  mines  in 
Alberta  and  Saskatchewan  to  points  in  the  provinces  of  Alberta,  Saskatchewan  and 
Manitoba  by  10  per  cent,  including  coal  actually  billed  out  up  to  and  including  the 
31st  day  of  August  next;  the  companies  to  file  tariffs  to  this  effect,  effective  on  the 
1st  day  of  June  next. 

Ottawa,  Ont.,  May  21,  1921. 

The  Assistant  Chief  Commissioner  and  Commissioner  Rutherford  concurred. 
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GENERAL  ORDER  No.  n41. 


In  the  matter  of  the  application  of  the  Fuel  Dealers'  Association  of  Greater  Win- 
nipeg, the  Winnipeg  Board  of  Trade,  and  others,  for  a  reduction  in  the  freight 
rates  on  coal  in  Western  Canada,  between  the  dates  of  April  1  and  October  1 
of  each  year: 

File;  No.  27245.-53. 

■Saturday,  the  21st  day  of  May,  A.D.  1^21. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  appli<?ation  at  the  sittings  of  the  Board  held  in  Winnipeg, 
April  27,  1921,  the  Fuel  Dealers'  Association  of  Greater  Winnipeg,  the  Dominion 
Collieries  of  Saskatchewan,  the  provinces  of  Manitoba,  Saskatchewan  and  Alberta, 
coal  operators  and  coal  dealers  of  the  Edmonton  district,  Drumheller  and  Calgary, 
the  Calgary  Retail  Dealers'  Association,  the  Trades  Commission  of  Alberta,  the 
Boards  of  Trade  of  Montreal  and  Toronto,  the  Canadian  Pacific  Railway  Company, 
and  the  Canadian  National  Railways  being  represented  at  the  hearing,  and  what  was 
alleged, — 

The  Boa/rd  orders:  That  all  railway  companies  subject  to  the  jurisdiction  of  the 
Board  interested  in  the  coal  movement  in  the  three  Prairie  Provinces,  be,  and  they 
are  hereby,  required  to  reduce  the  rates  on  coal  from  mines  in  the  provinces  of 
Alberta  and  Saskatchewan  to  points  in  the  provinces  of  Alberta,  Saskatchewan  and 
Manitoba,  by  ten  per  cent,  including  coal  actually  hilled  out,  up  to  and  including  the 
31st  day  of  August  next;  such  companies  to  file  tariffs  to  this  effect  effective  on  the 
1st  day  of  June  next. 

F.  B.  CARYF^LL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  339 

Ju  the  matter  of  the  Regulations  for  the  Transportation  of  Explosives  and  Other 
Dangerous  Ar'ticles  by  Freight,  approved  by  the  General  Order  of  the  Board  No. 
20Jf,  dated  August  lit  1917 ;  and  the  matter  of  reporting  accidents  and  explosions 
to  the  Board. 

File  No.  1717. 

Saturday,  the  7th  day  of  May,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  on  behalf  of  the  Bureau  of  Explosives,  and  the  report 
and  recommendation  of  the  Traffic  Officer  of  the  Board, — 

The  Board  Orders:  That  section  1434  of  the  said  Regulations  for  the  Transporta- 
tion of  Explosives  and  Other  Dangerous  Articles  by  Freight  be,  and  it  is  hereby, 
amended  by  striking  out  the  words  after  the  words     Union  Station,  Toronto,"  in 
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subsection  (a)  thereof,  and  substituting  therefor  the  words,  "Accidents  and  explosions 
must  also  be  reported  to  the  Secretary  of  the  Board  of  Eailway  Commissioners, 
Ottawa,  Ont.,"  and  that  section  1715  of  the  said  regulations  be  amended  by  striking 
out  the  words  after  the  word  "  Union  Station,  Toronto,  Ont.,"  in  subsection  (a) 
thereof,  and  substituting  therefor  the  w^ovds,  "  Accidents  or  fires  must  also  be  reported 
to  the  Secretary  of  the  Board  of  Railway  Commissioners,  Ottawa,  Ont." 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


ORDER  No.  31005 

In  the  matter  of  the  application  of  the  Express  Traffic  Association  of  Canada,  on 
hehalf  of  the  express  companies  subject  to  the  jurisdiction  of  the  Board,  for 
approval,  under  sections  SJ^G  and  350  of  the  Railway  Act,  1919,  of  a  proposed 
addition  to  the  Regulations  for  Transportation  hy  Express  of  Dangerous 
Articles,  heing  Supplement  No.  1  to  C.R.C.  No.  E.T^  69Jf,  on  file  with  the  Board 
under  file  No.  1717.12. 

Monday,  the  9th  day  of  May,  A.D.  1921, 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  and  the  report  and 
recomi/iendation  of  the  Chief  Traffic  Officer  of  the  Board, — 

It  is  Ordered:  That  the  proposed  addition  to  the  Regulations  for  the  Transporta- 
tion by  Express  of  Acids,  Inflammables,  Oxidizing  Substances,  etc..  Supplement  No. 
1  to  C.R.C.  No.  E.T.  694,  on  file  with  the  Board  under  file  No.  1717.12,  be,  and 
it  is  hereby  approved. 

S.  J.  McLEAN, 
Assistant  Chief-  Commissioner. 
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ORDER  No.  31018 

7/j  the  matter  of  the  application  of  the  Boston  &  Maine  Railroad,  under  section  325 
of  the  Railway  Act,  1919,  for  approval  of  by-law  passed  A;pril  IS,  1921,  author- 
izing (in  order  to  meet  the  special  requirements  of  the  Railway  Act  of  Canada) 
the  Vice-President  in  Charge  of  Traffic,  the  Assistant  Freight  Traffic  Manager, 
the  General  Passenger  Agent,  the  Chief  of  the  Tariff  Bureau^  and  the  Car 
Accountant,  and  their  successors  in  the  said  positions,  and  each  of  them,  from 
time  to  time  to  estahlish  or  issue  rules  regulations,  rates,  fares,  tolls,  and  charges 
applicable  to  storage,  car  detention,  transportation  of  persons  or  property,  and 
all  services  in  connection  therewith  within  the  Dominion  of  Canada  and  to 
and  from  points  in  the  Dominion  of  Canada,  and  i7i  its  name  and  on  its  behalf 
to  prepare,  issue,  publish,  and  file  tariffs  and  schedules  containing  the  samk ; 
and  authorizing  the  Vice-President  in  Charge  of  Traffic  to  issue  and  the  clerk 
to  affix  the  corporate  seal  to  any  and  all  designations,  powers,  or  authorities 
which  may  be  deemed  necessary  or  proper  for  carrying  out  the  foregoing. 

File  No.  17401. 

Wednesday,  the  11th  day  of  May,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Officer  of  the  Board, — 
It  is  Ordered:  That  the  said  by-law  be,  and  it  is  hereby  approved. 

s.  J.  McLean, 

Assistant  Chief  Commissioner. 


GENERAL  ORDER  No.  340 

In  the  matter  of  the  General  Order  of  the  Board  No.  322,  dated  December  10,  1920, 
requiring  all  railway  companies  subject  to  the  jurisdiction  of  the  Board  to 
withdraw.  Special  Instnoction  "E"  from  their  respective  working  time-tables, 
and  hereafter  observe  the  Uniform  Code  of  Rules  for  Canadian  RaMways 
approved  by  General  Order  No.  k2,  dated  July  12th,  1909;  the  necessary  changes 
and  instructions  to  employees  to  become  effective  June  1,  1921; 

And  in  the  matter  of  the  application  of  the  Caivadian  Pacific  Railvjay  Company  and 
the  Canadian  National  Railways  for  an  extension  of  time  beyond  the  said  1st 
day  of  June,  1921: 

File  No.  4135.26. 

Thursday,  the  19th  day  of  May,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Ottawa,  May  17, 
1921,  the  Canadian  Pacific  Railway  Company,  Canadian  National  Railways,  Michigan 
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Central  Railroad  Company,  Railway  Association  of  Canada,  Brotherhood  of  Locomo- 
tive Firemen  and  Enginemen,  Brotherhood  of  Locomotive  Enginemen,  Brotherhood 
of  Railroad  Trainmen,  and  Brotherhood  of  Railway  Conductors  being  represented  at 
the  lu  aring,  and  what  was  alleged, — 

The  Board  orders:  That,  pending  further  hearing,  the  time  within  which  the 
changfs  and  instructions,  required  under  the  said  General  Order  No.  3'2'2  to  become 
(>3eciive  on  June  1,  1921,  be,  and  it  is  hereby,  extended  until  the  15th  day  of  June, 

vm. 

I.  B.  CARVELL, 

Chief  Commissioner. 


(Ttic  i^oarb  of      I  ap^> 
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Complaint  of  The  Canada  Starch  Co.,  Limited,  of  Cardinal,  Ontario,  vn  the  matter 
of  claim  against  the  Grand  Trunk  Railway  Company  for  demurrage  charges 
assessed  during  the  influenza  epidemic  in  1918. 

File  1700.234.26. 

JUDGJVIENT 

McLean,  Assistant  Chief  Commissioner: 

This  claim  covers  demurrage  amounting  to  $1,035  which  accrued  at  Cardinal  in 
September  and  October,  1918.  From  the  communication  on  file  from  Mr.  W.  J. 
Collins,  of  the  Canadian  Car  Demurrage  Bureau,  to  the  applicants,  which  letter  is 
filed  in  the  form  of  a  copy,  it  is  set  out  that  an  application  was  made  to  Mr.  Collins' 
office  in  March,  1919,  but  that  according  to  Mr.  Collins'  letter  there  was  nothing  in 
the  papers  to  show  on  what  grounds  the  claim  had  been  made. 

The  matter  was  taken  up  by  Mr.  Collins  with  the  agent  at  Cardinal  so  that  a 
more  detailed  application  might  be  made  by  the  applicant,  and  on  March  26,  1919, 
the-  applicant  advised  the  agent  that  the  claim  was  on  account  of  the  influenza 
epidemic  during  the  period  the  cars  were  delayed.  The  agent  was  written  to  by 
Mr.  Collins  on  April  1,  pointing  out  that  it  would  be  necessary  to  furnish  informa- 
tion as  outlined  in  the  judgment  of  the  Board.  This  judgment  of  the  Board,  which 
was  issued  on  ISTovember  25,  1918,  sets  out: — 

"  Applicants  for  relief  under  the  Board's  order,  so  that  the  question  can 
properly  (be  disposed  of  not  only  as  between  the  railways  and  the  merchants, 
but  as  between  merchants  themselves,  and  so  that  all  may  be  treated  on  a  like 
basis  and  without  discrimination,  should  file  with  the  Car  Service  Bureau,  or 
with  the  immediate  railway  company  interested,  evidence  in  writing,  either 
by  affidavit  or  declaration,  giving  the  following  particulars: — 

"  1.  The  number  of  men  employed  immediately  previous  to  the  epidemic. 

"  2.  The  number  of  men  employed  during  the  continuance  of  the  epidemic 
and  at  the  time  the  default  in  question  took  place. 

"  3.  Any  sx)ecial  or  auxiliary  efforts  made  to  release  the  cars  during  such 
period,  such  as  taking  men  when  possible  from  other  branches  of  the  firm's 
activities,  or  securing  them  from  ouside  sources,  such  as  the  services  of  out- 
side carters  when  available,  or  showing  that  no  men  were  available  in  other 
branches  of  the  applicant's  business. 

"4.  What  action,  if  any,  was  taken  to  stop  further  shipments  to  the  plant 
until  the  epidemic  had  ceased.  ' 

"5.  If  no  action  was  so  taken,  to  show  Whether,  in  the  course  of  trade  and 
having  regard  to  the  dates  of  shipments,  any  such  action  was  possible. 
a3748— 1  105 
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"  Some  of  the  complaints  that  have  been  received  show  that  at  least  in 
part  the  applications  are  based  upon  the  so-called  bunching  lof  cars.  The  rules 
already  provide  for  this,  and  apart  from  any  specific  direction,  merchants  are 
entitled  to  relief  when  cars  are  bunched,  or  in  other  words,  when  cars  are 
being  forwarded  at  the  one  time  in  greater  numbers  than  as  ordered  and 
unloading  facilities  permit. 

"  On  the  receipt  of  this  material  the  matter  ought  to  be  promptly  dealt 
with  by  the  Car  Service  Bureau  or  by  the  railway  company  interested,  as  the 
case  may  be,  and  under  the  circumstances  preliminary  payment  of  the  demur- 
rage claim  ought  not  to  be  insisted  upon.  It  is  of  course  open  to  the  bureau 
or  to  the  railway  company  interested  to  challenge  the  statements  made  and 
to  ask  in  doubtful  cases  for  further  proof;  but  I  confidently  expect  that  the 
bureau  and  the  railways  will  adjust,  without  the  necessity  of  any  Board  hear- 
ings, the  great  majority  of  cases  which  will  arise. 

"  The  Car  Service  Bureau  submits  that  when  it  is  found  that  delays  are 
in  fact  chargeable  to  the  inability  of  employees  of  consignors  or  consignees 
owing  to  the  influenza  to  load  or  unload,  the  higher  tariff  now  in  force  ought 
to  be  reduced  to  the  lower  tariff  of  $1  a  day.  There  is  no  room  for  the  dis- 
tinction that  the  Car  Service  Bureau  desires  to  make.  When  delays  are 
unavoidable  owing  to  the  ravages  of  the  epidemic,  it  is  not  a  question  of  the 
scale  of  charges;  it  is  a  question  as  to  whether  or  not  demurrage  should  or 
should  not  be  charged,  and  the  Board  has  ruled  that  it  ought  not  to  be  charged. 
No  charge,  therefore,  of  any  character  is  to  be  made  for  unavoidable  defaults 
attributable  to  the  foregoing  reasons." 

It  is  stated  by  Mr.  Collins'  letter  that  no  further  communication  was  received 
from  the  applicant  until  March  11,  1921.  The  Board  had  in  the  meantime,  under 
date  of  May  30,  1919,  issued  a  notice  that  the  special  treatment  given  in  respect  of 
influenza  conditions  was  to  terminate  on  June  15,  1919.  It  was  at  the  same  time 
said  that  this  notification  did  not  in  any  way  affect  claims  which  were  under  con- 
sideration at  the  date  of  the  issuance  of  the  notification,  or  claims  in  respect  of  relief 
under  the  judgment  in  the  matter  of  Car  Demurrage  Rules — the  Influenza  Epidemic 
— which  may  be  filed  prior  to  June  15,  1919. 

The  applicants'  enclosed  copy  of  the  letter  of  March  11,  1921,  addressed  to  the 
freight  claims  agent  of  the  Grand  Trunk,  setting  out  details  in  compliance  with 
vhat  is  contained  in  the  judgment  of  Xovember  25,  1918.  The  contention  of  the 
•  pplicants  is  that  their  claim  was  one  under  consideration  at  the  time  of  the  ruling 
and,  therefore,  is  in  no  way  outlawed. 

As  pointed  out  in  the  complaint  of  the  Dominion  Canners,  Limited,  Hamilton, 
re  claim  for  refund  on  demurrage  charges  accrning  during  the  influenza  epidemic,  file 
1700.23Jf.25:— 

"As  the  treatment  given  was  special  in  its  nature,  it  follows  that  rigid 
compliance  with  the  regulations  above  quoted  is  absolutely  essential." 

The  regulations  above  quoted  are  those  of  November  25,  1918. 

Had  the  x^articulars  now  mentioned  under  date  of  March  11,  1921,  been  supplied 
when  the  informal  application  was  made,  or  had  they  been  supplied  within  the  time 
limited,  then  the  applicants  would,  in  my  opinion,  have  been  entitled  to  a  favour- 
aVjle  decision.  The  situation  is,  however,  that  this  was  not  done.  It  is  plead  by 
the  applicants  that  the  delay  in  submitting  the  information  as  required  above  was 
attributable  to  the  death  of  the  company's  shipper,  who  had  been  employed  in  this 
cai)acity  for  over  twenty  years. 

On  careful  consideration  it  seems  to  me  that  the  conclusion  is  unescapable  that 
what  is  herein  involved  is  on  all  fours  with  what  is  concerned  in  the  complaint  of 
the  Dominion  Canners  Limited,  above  referred  to,  and  it  has  to  be  held  that  the 
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applicant  has  not  complied  with  the  requirements  of  the  judgment  of  November  25, 
1918. 

Ottawa,  May  10,  1921. 

The  Chief  Commissioner,  the  Deputy  Chief  Commissioner,  and  Commissioners 
Boyce  and  Kutherford  concurred. 


Complaint  of  the  Municipal  Council  of  the  Police  Village  of  RocMijfe  against  charges 
made  hy  the  Bell  Telephone  Company  for  service  in  Rockliffe. 

File  35T-1-,217. 

JUDGMENT 
McLean,  Assistant  Chief  Com:missioxer  : 

I. 

Correspondence  has  taken  place  from  time  to  time  with  reference  to  telephone 
rates  applicable  in  the  police  village  of  Rockliife,  which  is  adjacent  to  the  eastern 
boundary  of  Ottawa  in  the  area  near  the  Ottawa  river.  Telephone  development  in 
RocklifFe  embracing  some  72  telephone  subscribers  is,  as  presented,  one  which  is  not 
primarily  concerned  with  a  use  limited  to  the  locality,  but,  rather,  a  use  concerned 
with  the  utilization  of  telephone  development  of  the  city  of  Ottawa.  The  telephone 
charges  for  those  resident  in  the  police  village  of  RocklifFe  are  made  up  of  the 
Ottawa  rates,  .plus  excess  mileage  charges.  The  method  by  which  these  rates  are 
built  up  is  gone  into  in  detail  further  on. 

Subse^iuent  to  the  correspondence  already  referred  to,  the  Telephone  Company, 
in  November,  1919,  applied  to  the  village  of  Rockliffe  a  new  telephone  rate  known 
as  a  "  locality  "  rate.  As  explained  by  the  company,  instead  of  applying  the  ordinary 
mileage  charges  computed  on  route  measurement  from  the  exchange  limits,  there  was 
applied  a  locality  rate  based  on  an  average  of  one-half  mile  excess  applying  alike 
to  all  subscribers  within  the  area  above  defined.  In  other  words,  instead  of  having 
an  excess  mileage  charge  according  to  the  situation  of  the  subscriber,  one-quarter, 
one-half  or  three-quarters  of  a  mile,  etc.,  beyond  the  city  of  Ottawa,  an  average  of 
one-half  mile  was  taken.  The  effect  of  this  on  the  company's  revenues  from  excess 
mileage  as  set  out  by  the  company  is  as  follows : — 

POLICE  VILLAGE  OF  ROCKLIFFE. 


Total  number  of  Rockliffe  subscribers   72.  . 

No  change  in  rate   28 

(a)  Decrease  in  rate  .   34 

(b)  Increase  in  rate   1 0 


72 

(a)    Decrease  in  rate 

9    subscribers   at   $11.00   $  99.00 

2'o   subscribers   at       5.50    137.50 


$236.50 

(b)    Increase  in  rate 

10  subscribers  at  $5.50   $  55.00 


Net  revenue  reduction   181.50 


Following  the  filing  of  this  "  locality  "  rate,  complaint  was  made  on  behalf  of  the 
trustees  of  Rockliffe  that  the  existing  rate  was  excessive  as  compared  with  the  rates 
charged  in  Ottawa.  It  was  stated  that  under  the  increase  allowed  under  the  Board's 
judgment  of  1919  the  rate  for  the  individual  resident  subscriber  in  Rockliffe  was 
$38.50  per  annum  as  against  $27.50  charged  in  Ottawa. 
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The  matter  was  listed  for  hearing  and  stood  until  a  later  date  to  suit  the  engage- 
ments of  counsel. 

The  matter  was  subsequently  heard  and  has  stood  for  decision  pending  decision 
in  the  general  telephone  application. 

The  rates  charged  in  Rockliffe  were  built  up  on  the  Ottawa  city  rate  plus  excess 
mileage  beyujid.  The  tariff  provides  for  excess  mileage  beyond  the  municipal  limits 
of  Ottawa  as  of  April  4,  1912.  This  ag^rees  with  the  existing  eastern  boundary  of 
Ottawa.  Before  the  increase  in  1919,  the  excess  mileage  charge  applicable  in  Rockliffe 
was  $20  per  mile,  or  $5  per  quarter  mile.  Up  to  the  eastern  boundary  of  the  city 
of  Ottawa,  the  resident  in  Rockliffe  had  the  advantage  of  the  Ottawa  rate,  and  if 
resident  within  one-quarter  mile  beyond  would  pay  $5  and  so  on,  according  to  the 
mileage. 

When  the  10  per  cent  increase  was  allowed  in  1919,  the  residence  rate  became 
$27.50,  and  adding  10  per  cent  to  the  excess  mileage  rate  a  rate  of  $22,  or  $5.50  per 
quarter  mile  was  obtained.  Under  that  arrangement,  said  rate  of  $27.50,  plus  $5.50, 
or  $33,  would  apply  for  the  quarter  mile;  $38.50  for  one-half  mile,  and  $44  for  three- 
quarters  of  a  mile.  The  "locality"  rate 'which  was  filed  and  which  was  taken 
exception  to  i^  $38.50. 

II. 

When  telephone  development  in  Ottawa  began  and  for  a  considerable  period 
thereafter,  tliere  was  only  one  exchange,  which  is  now  known  as  the  Queen  Exchange. 
It  is  in  a  central  position  and  may  for  the  purposes  of  comparison  and  measurement 
hd  taken  ts  the  central  point  in  Ottawa.  The  total  length  of  circuit  from  said 
exchange  to  the  eastern  boundary  of  the  city,  which  circuit  the  telephone  user  in 
J'ockliffe  would  have  the  advantage  of  on,  the  flat  rate  is,  with  the  exception  of  one 
subscriber,  8,818  feet;  in  the  case  of  the  one  subscriber,  9,258  feet.  Of  this,  2,800 
feet  are  aerial  cable  in  Ottawa  and  6,018  feet  underground  cable  in  Ottawa  in  each 
case,  with  the  exception  of  the  one  subscriber  already  referred  to,  who  had  3,275  feet 
aerial  cable  and  5,893  feet  of  underground  cable,  these  measurements  in  each  case 
being  to  the  eastern  boundary  of  the  city.  That  is  to  say,  in  point  of  equipment 
required  for  carrying  the  message  within  the  city  of  Ottawa,  each  subscriber  in 
Rockliffe  made  use  of  the  maximum  length  of  construction  from  Queen  Exchange 
to  the  eastern  boundary  of  the  city.  Of  course,  many  of  those  resident  in  Ottawa 
and  connected  with  the  Queen  Exchange  had  a  much  shorter  wire  mileage. 

In  the  case  of  the  Rockliffe  subscribers,  the  average  excess  mileage  beyond  the 
eastern  boundary  of  the  city  of  Ottawa  is  2,636  feet.  The  total  circuit  outside  of 
Ottawa  varies  from  139  feet  to  5,200  feet.  The  length  of  drop  wire  varies  from  80 
feet  to  1,900  feel ;  the  length  of  aerial  cable  varies  from  525  feet  to  3,600  feet. 

III. 

■  In  attacking  the  existing  basis  of  rates,  counsel -for  the  applicants,  in  a  letter 
on  file,  says :  — 

"  It  seems  perfectly  unreasonable  that  because  of  a  surveyor's  imaginary 
line,  irrespective  of  distance,  and  where  the  distances  are  nearer,  that  a  public 
service  corporation  should  be  permitted  to  charge  a  higher  rate  for  that 
service.  Tt  is  a  service  which  we  pay  for,  not  a  surveyor's  line.  The  question 
is,  what  is  the  service  worth  and  for  what  is  the  same  service  charged  else- 
where." 

In  the  course  of  presentation,  counsel  stated  that  the  applicants  would  not  mind 
paying  a  reasonable  increase,  but  thought  that  it  was  absurd  that  they  should  be 
af^ked  to  pay  a  rate  such  as  asked  for;  this  turning,  as  provided  by  counsel,  on  a 
question  o.*^  a  surveyor's  imaginary  line. 
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IV. 

So  far  as  the  excess  charges  are  concerned,  the  matter  as  presenlCfi  fell  under 
two  headings:  (1)  that  it  was  unreasonable  to  have  the  rate  measured  by  a  delimitation 
depending  upon  a  surveyors  line;  and  (2)  if  applicants  are  to  pay  excess  charges 
these  should  be  based  on  particular  conditions.  It  was  suggested  that  while  the  rate 
of  $20  per  mile,  subject  to  increase  since  made,  might  be  reasonable  when  there  was 
only  one  subscriber  involved  in  the  service,  necessitating  a  full  ipiJe  of  construction 
for  this  work,  that  it  was  not  a  reasonable  matter  to  put  all  on  the  same  basis  where 
there  was  a  situation  as,  for  example,  that  one  line  could  serve  five. 

•  The  argument  that  it  is  unreasonable  to  have  excess  mileage  running  from  a 
point  determined  by  the  eastern  boundary  of  the  city  of  Ottawa,  the  surveyor's  line 
referred  to,  implies  that  the  village  of  Rockliffe  should  have  the  same  rate  as  the 
city  of  Ottawa. 

Telephone  rates  in  cities  and  municipalities  have  been  built  up  on  a  zone  basis. 
The  nature  of  the  telephone  business  in  local  service  is  such  that  it  would  be  difficult, 
if  not  impossible,  to  grade  all  local  exchange  service  on  distance,  and  it  is  probable 
that  if  a  scale  of  rates  graded  on  distance  were  worked  out  the  situation  in  practice 
would  be  an  unworkable  one.  It  is  the  practice,  then,  of  telephone  companies  to 
define  certain  areas  within  which  the  fiat  rate  applies.  This  may  be  worked  out  at 
a  certain  distance  from  the  exchange,  or  it  may  be  worked  out  delimited  by  the 
boundary  of  the  municipalit5\  In  this  case,  the  eastern  boundary  of  the  city  of  Ottawa 
applies. 

It  is,  of  course,  obvious  that  in  applying  a  zone  rate  there  has  to  be  some  point 
of  demarcation,  because  if  mere  proximity  to  a  section  enjoying  a  certain  zone  rate 
is  to  be  taken  as  a  reason  for  extending  that  zone  rate  into  the  adj;icent  section, 
then  the  same  line  of  reasoning  might  be  urged  for  further  and  furtJier  extensions, 
bringing  about  an  admittedly  absurd  situation. 

In  the  city  of  Ottawa,  a  relatively  high  telephone  development  has  been  worked 
out,  and  the  rates  within  that  area  have  been  built  up  not  with  a  view  to  the  cost 
of  construction  of  a  particular  line,  but  with  a  view  to  an  average;  and'  as  already 
pointed  out  the  telephone  users  beyond  the  eastern  boundary  of  tlie  city  of  Ottawa 
located  in  Rockliffe  are  in  the  position  of  using  within  the  city  of  Ottawa  a  circuit 
equal  to  the  longest  used  in  the  eastern  part  of  the  city  of  Ottawa  by  the  telephone 
user  resident  therein  and  calling  up  the  telephone  exchange. 

V. 

On  April  26,  1911,  the  Board  had  before  it  the  application  of  the  town  of  North 
Toronto  requiring  the  Bell  Telephone  Company  to  reduce  its  toll-i  for  residence  and 
business  to  the  same  rates  as  applied  in  the  city  of  Toronto.  North  Toronto  was 
a  separate  municipality  with  about  157  telephones.  These  rates  as  charged  were 
the  Toronto  rates,  plus  the  excess  mileage  from  the  nearest  exchange.  The  nearest 
exchange  was  North  Exchange  at  the  corner  of  Haydon  and  Yonge  streets. 

The  rate  to  North  Toronto  was  based  on  the  city  of  Toronto  rate,  plus  the 
excess  mileage  computed  from  a  point  one-half  mile  air  line  from  the  North  Exchange. 
Counsel  stated  that  his  instructions  had  been  to  apply  for  the  Toronto  rates  to  be 
made  applicable  to  North  Toronto,  but  on  looking  into  the  matter  he  could  not  see 
that  he  could  sustain  the  contention;  at  the  same  time  he  urged  that  the  existing 
disparity  in  rates  was  too  great. 

The  matter  was  dealt  with  in  an  oral  judgment  of  Chief  Commissioner  Mabec. 
In  the  course  of  discussion,  it  was  pointed  out  by  the  Chief  Commissioner  that  if  the 
people  of  North  Toronto  were  not  in  touch  with  the  Toronto  Exchange  there  would 
have  to  be  a  separate  toll  for  connection  with  Toronto,  and  that  might  work  out 
disadvantageously  to  them.   It  was  pointed  out  by  the  company  that  what  was  wanted 
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by  the  residents  of  Jvorth  Toronto  was  not  a  local  service  but  connection  with  the 
city  of  Toronto.  The  one-half  mile  distance  from  the  North  Exchange,  as  the  point 
from  which  the  mileage  was  to  be  computed,  was  the  average  length  of  all  the  city 
line>  at  the  time  the  rate  was  established.  As  a  result  of  a  subsequent  inventory 
taken  by  the  company,  a  readjustment  was  made  whereby  the  excess  mileage  would 
be  computed  from  a  point  0-T5  of  one  mile  from  the  North  Exchange. 

In  dealing  with  the  matter  in  his  ol'al  judgment,  the  Chief  Commissioner  asked 
counsel  for  the  applicant  why,  aside  from  the  question  of  the  amount  of  excess 
mileage  charge,  it  was  not  reasonable  to  take  the  average  length  of  the  city's  line 
as  the  starting  point  for  the  excess  mileage  charge.  Counsel  admitted  that  there 
had  to  be  taken  into  account  the  fact  that  the  subscriber  resident  in  North  Toronto 
got  the  advantage  of  all  the  city's  exchanges.  It  was  held  by  the  Board,  as  set  out 
in  the  judgment  of  the  Chief  Commissioner,  that  the  proposition  as  made  was  fair 
and  that  the  telephone  company  was  putting  the  user  outside  the  city  limits  as  nearly 
as  could  be  on  the  same  basis  as  the  user  within  the  city  limits. 

In  addition  to  the  case  above  referred  to,  in  which  the  principle  of  having  excess 
mileage  charges  was  approved  of,  other  cases  have  also  brought  up  the  same  matter. 

In  the  case  of  Dominion  Pari-,  Mo?itrealj,  vs.  Bell  Telephone  Company,  Boai^d's 
File  lOoOl,  in  v/hich  judgment  was  rendered  April  27,  1910,  excess  mileage  charges 
were  recognized  by  the  Board  as  an  existing  practice. 

In  the  Nelson  Ca^e,  Board's  File  13219,  which  was  decided  March  24,  1910,  it 
was  held  by  the  Board  that  the  extra  mileage  charged  to  Westboro  was  to  be  computed 
from  the  city  limits  of  Ottawa  as  then  existing. 

In  the  Montreal  Telephone  Case,  15  Can.  By.  Gas.,  IIS,  which  was  decided  in 
1912,  the  excess  mileage  computation  was  recognized. 

In  the  second  North  Toronto  Case,  File  21617,  in  which  decision  was  given  March 
8,"  1913,  there  was  an  application,  inter  alia,  to  extend  the  flat  rate  of  the  city  of 
Toronto  to  North  Toronto  which  had  recently  been  annexed  to  the  city  of  Toronto. 
Although  there  was  a  considerable  development  in  the  section  in  question,  it  was 
held  that  the  Board  was  not  justified  in  directing  the  Toronto  rates  to  cover  North 
IV'ronto.  Direction  was  given  that  the  excess  mileage  should  be  computed  from  the 
city  limits  as  they  were  Januarj^  1,  1911. 

The  matter  was  also  before  the  Board  on  September  10,  1918,  Board's  File 
3o]li.205,  in  the  matter  of  the  complaint  of  Mr.  J.  A.  Seybold,  Ottawa,  against  increase 
in  rates  for  telephone  service  to  Kingsmere,  Que.,  from  $135  to  $197  per  annum. 
Wliat  was  here  involved  was  the  substitution  of  the  actual  rate  measurement  for 
the  aerial  line  basis  hitherto  existing.  No  exception  was  taken  by  the  Board  to  the 
practice  of  having  excess  mileage  charges. 

While,  as  it  appears  to  me,  the  material  thing  is  the  ruling  of  the  Board  as  set 
out,  e.g.,  in  the  first  North  Toronto  case,  that  it  was  reasonable  and  proper  to  have 
excess  mileage  charges,  reference  may  also  be  made  to  the  fact  that  excess  mileage 
charges,  where  people  living  outside  of  a  developed  telephone  area  are  desirous  of 
o])taining  not  a  toll  rate  serv^ice  but  a  continuous  service  with  the  area  aforesaid,  are, 
according  to  the  general  practice,  both  in  Canada  and  the  United  States.  Some 
years  ago  I  had  occasion  to  satisfy  myself  of  this, 
j  Without  developing  the  matter  in  detail,  it  may  be  noted  that  the  Nova  Scotia 
I  Board  of  Commissioners  of  Public  Utilities,  by  its  decision  of  July  18,  1919,  provided 
for  classification  of  exchanges.  Each  of  these  exchanges  was  given  a  defined  free 
mileage  area  varying  from  one-half  mile  to  one  and  a  half  miles,  with  a  special 
arrangement  whereby  in  the  case  of  Halifax  there  was  free  mileage  allowed  within 
the  city  limits  and  within  one  mile  of  Dartmouth  Exchange.  Eor  those  resident 
in  the  circuit  lieyond  the  limit  of  free  mileage  and  desirous  of  obtaining  local  exchange 
service,  the  rate  was  ))uilt  up  of  the  local  exchange  rate,  plus  a  defined  excess  mileage 
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Effective  July  31,  1920,  the  Xew  Brunswick  Board  of  Public  Utilities  in  its  < 
classification  of  exchanges,  rates  and  regnlations  for  telephone  service  applicable  ' 
to  the  Xew  Brunswick  Telephone  Company,  Limited,  provided  for  a  grouping  in 
six  groups  of  free  mileage  of  one  mile  from  an  arbitrary  centre  being  allowed  in 
each  case;  and  it  was  further  provided  that  mileage  charges  will  be  charged  for  all 
local  exchange  service  stations  located  beyond  one  mile  air  line  distance  from  the 
central  office  or  arbitrars'  centre  of  population  in  each  exchange,  measurements  being 
based  on  circuit  distance. 

VI. 

As  already  indicated,  counsel  for  the  applicants  was  of  opinion  that  if  there 
was  to  be  an  excess  charge  it  should  not  be  based  upon  a  general  excess  mileage 
scheme  but  should  be  correlated  to  the  particular  conditions  of  the  locality  affected. 
The  system  of  excess  mileage  charges  in  vogue  prior  to  the  increase  in  rates  recently 
allowed,  which  increase  is  applicable  on  excess  mileage  charges  as  well,  was  one, 
in  the  case  of  points  served  from  the  Ottawa  Exchange  but  beyond  the  free  area, 
of  $5.50  per  quarter  mile.  This  rate  is  applicable  for  a  single-party  line  in  Toronto, 
Montreal,  Ottawa,  Quebec.    All  other  exchanges  had  a  charge  of  $4.40. 

The  Rockliffe  plant  has  been  constructed  at  various  periods.  The  following 
material  averaged  on  prices  existing  1912-1917  has  been  submitted  showing  the  invest- 
ments of  the  Bell  Telephone  Company  in  Rockliffe  police  viUage,  and  has  been  subject 
to  check  by  the  Board's  Electriccil  Engineer : — 

ix\'est:^iext  rockliffe  police  village,  oxt. 

OUTSIDE  LIXE  PLAXT.  COST. 

Pole  Lines,  consisting  of : — 
5 . 25  ft.  i)oles 
139.30  ft.  poles. 
21.35  ft.  poles. 

Anchors,  guys  and  other  attachments   SI. 5 55  31 

Wire,  consisting  of  : — 

25,600  ft.  twisted  pair  rubber  insulated   592  00' 

Aerial  Cable,  consisting  of  : — 

2,120  ft.  15  pair  No.  22  gauge. 
1,420  ft.  25  pair  Xo.  —  gauge. 
2,s25  ft.  25  pair  Xo.  19  gauge. 
'2,260  ft.  50  pair  Xo.  22  gauge. 
1,525  ft.  50  pair  Xo.  19  gauge. 

620  ft.  100  pair  Xo.  19  gauge. 
With  messenger,  terminals,  etc..   3,175  3-3 


-55.322  64 

Drop  wires,  sub-station  equipment  and  installation.  ...  1.624  61 

S6.547  25 

It  is  further  stated  that  there  is  an  item  covering  cable,  wire,  etc.,  erected 
since  1913,  amounting  to  $578.93,  which  has  been  omitted.  It  does  not  appear  necessary 
for  the  purpose  of  the  computation  made  below  to  include  this  figure.  In  the  total 
as  given  above,  the  item  of  drop  wires,  special  station  eciuipment  and  installation, 
amounting  to  $1,624.61,  enters  into  the  total  of  $6,947.25.  In  order  to  get  at  the 
plant  and  investment  figures,  the  item  covering  drop  wires,  special  station  equipment 
and  installation  is  omitted,  as  these  items  are  constant  and  are  not  related  to  the 
mileage  charge.  At  the  -  same  time,  in  making  up  an  exact  computation  they  con- 
stitute an  item  in  connection  with  which  the  question  of  expenses  and  revenues 
should  be  considered. 

Taking  the  plant  and  investment  figures  located  in  Rockliffe  village  at  $5,322.64, 
the  detail  available  shows  some  73  lines  in  use  with  an  average  investment  per  line 
of  $72.90.    As  two  wires  are  necessary  for  a  telephone  user,  the  mileage  of  circuits 
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in  use  within  the  village  of  Rockliffe  is  a  material  factor.  This  amounts  to  45  miles. 
This  would  g"ive  an  average  investment  per  circuit  mile  of  $118.26.  There  are  some 
27  spare  pair  conductors  in  the  main  cable.  The  cost,  however,  in  this  connection 
is  not  used  as  a  corrective  factor  in  obtaining  the  average  cost  per  mile  of  circuit. 

The  company  submits  that  against  the  $5,322.64  of  investment,  there  are  annual 
charges  of  approximately  21-1  per  cent,  or  $1,123.08.  This  percentage  is  made  up 
of  depreciation,  repairs,  administration,  taxes  and  interest.  While  it  would  appear 
proper  to  allocate  to  the  investment  a  proportion  of  the  operating  costs,  this  is  not 
done. 

In  the  recent  judgment  of  the  Board,  it  was  held  that  as  an  emergency  depreciation 
rate  4  per  cent  should  be  made  use  of.  For  repairs,  the  company  gives  a  figure 
during  1919  of  5  per  cent. 

It  states  that  the  aerial  repairs  for  1920  on  the  average  aerial  plant  was  6-388 
per  cent. 

The  current  maintenance  charges  during  1920  averaged  against  the  average 
plant  in  service  in  December,  1920,  checks  out  at  6-31  per  cent. 

Administration  is  given  as  1  per  cent.  This  on  the  basis  of  the  figures  for 
December,  1920,  for  general  expenses  checks  out  at  0-93  of  1  per  cent.  Taxes  are 
shown  at  1-5  per  cent.   This  amounts  to  $71.76.    Interest  is  included  at  6  per  cent. 

Under  the  Board's  judgment,  it  was  held  on  the  evidence  of  the  witnesses 
upholding  the  application  that  8  per  cent  was  a  reasonable  dividend.  It  was  further 
held  that  a  surplus  of  2  per  cent  was  not  unreasonable. 

The  following  figures  may,  therefore,  be  used: — 

Depreciation  4%   $212'.  94 

Repairs  5%   266  18 

Administration  0.93%   49  60 

Taxes  1.5%   71  76 

Dividends  8%   426  89 

Surplus  2%   106  45 


The  revised  charges  as  computed  above  come  to  $1,132.55  annually. 

As  set  out  in  the  company's  letter,  the  revenue  from  the  excess  mileage  charges 
computed  on  the  one-half  mile  basis  under  the  "  locality "  rate  amounts  to  $792, 
less  $25  which  is  paid  to  the  Ottawa  Electric  Company  for  contact  space  on  its 
poles. 

The  reduction  in  excess  mileage  as  a  result  of  applying  the  locality  rate  amounts 
to  $181.50.  There  is,  therefore,  deducting  the  $25  referred  to,  $968.50  of  excess  mileage 
revenue  to  check  against  costs  as  given  above.  If  to  the  $968.50 'there  is  added  12 
per  cent,  this  gives  a  revenue  from  excess  mileage  charges  of  $1,084.72  to  check 
against  the  cost  as  already  given. 

VII. 

The  exchange  tariff  at  present  applies  within  the  municipal  limits  of  Hull,  Que., 
and  Ottawa,  Ont.,  as  they  existed  as  of  April  4,  1912.  Outside  of  the  base  rate  area 
as  so  defined  excess  mileage  applies. 

In  the  course  of  the  hearing,  counsel  for  applicants  referred  to  the  fact  that  a 
telephone  used  in  Hull  had  the  Ottawa  exchange  service  without  any  excess  mileage; 
and  this  was  referred  to  as  being  the  measure  of  the  discrimination  existing  against 
Rockliffe. 

Counsel  for  the  Telephone  Company  stated  that  in  the  days  of  exclusive  agree- 
ments the  Telephone  Company  had  an  agreement  with  Hull;  that  this  dated  back  as 
far  as  twenty-five  years.  Under  this  agreement,  Hull  was  to  enjoy  the  Ottawa  rate. 
The  agreement  was  not  renewed  on  its  expiration.  It  was  also  pointed  out  that  it  is 
only  in  recent  years  that  there  had  been  a  rapid  development  in  Hull,  and  that  the 
existing  number  of  subscribers  did  not  justify  opening  an  exchange  in  that  city.  The 
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situation  was  stated  to  be  one  which  the  company  was  considering,  but  no  conclusion 
had  been  arrived  at  as  to  whether  there  would  be  a  separate  exchange  in  Hull  with 
a  toll  rate  to  Ottawa,  or  whether  there  would  be  an  exchange  with  a  rearrangement 
as  to  rates. 

In  so  far  as  an  agreement  is  relied  upon  as  a  justification  of  a  difference  in  treat- 
ment, this  is  not  justifiable  if  the  differences  in  treatment  amounts  to  an;  unjust 
discrimination.  As  was  stated  in  the  Regina  Board  of  Trade  Case,  "  The  *  circum- 
stances and  conditions'  which  if  not  substantially  similar  may  justify  different 
treatment  to  different  points,  I  think  must  be  traffic  circumstances  or  traffic  conditions ; 
not  circumstances  and  conditions  which  may  be  artificially  created  by  contact." 
Regina  Board  of  Trade  vs.  Canadian  Pacific  and  Canadian  Northern  Ry.  Cos.,  11 
Can.  Ry.  Cas.,  380,  at  p.  391. 

If  the  terms  of  an  existing  agreement  do  not  justify  such  a  difference  in  treatment 
as  amounts  to  unjust  discrimination  or  undue  preference,  the  case  is  still  stronger 
where  the  agreement  has  expired  and  an  arrangement  entered  into  in  the  first  instance 
in  return  for  consideration  simply  continues  as  a  practice. 

The  Telephone  Company  has  extended  the  base  rate  area  so  as  to  cover  the 
municipal  limits  of  Hull  as  they  existed  as  of  April  4,  1912.  The  maximum  distance, 
air  line,  from  Queen  Exchange  to  the  Hull  city  limits  at  present  covered  by  this 
tariff  is  17,300  feet;  that  is  to  say,  the  Telephone  Company  holds  itself  out  as  prepared 
to  give  a  telephone  service  without  any  excess  mileage  charge  within  this  distance 
in  the  city  of  Hull. 

The  city  of  Hull  is  separated  from  the  city  of  Ottawa  by  the  Ottawa  river.  The 
police  village  of  Rockliffe  is  adjacent  to  the  city  of  Ottawa,  and  the  eastern  boundary 
of  Ottawa  is  for  some  distance  coterminous  with  the  western  boundary  of  Rockliffe. 

In  the  City  of  Montreal  vs.  Bell  Telephone  Co.,  15  Can.  Ry.  Cas.,  118,  at  p.  139^ 
the  situation  was  that  a  flat  rate  was  extended  to  Montreal  West,  a  separate  munici- 
pality, while  a  similar  arrangement  was  refused  a  section  of  the  Montreal  Exchange 
territory  situated  at  a  similar  distance  from  the  main  exchange.  It  was  held  that  the 
existing  arrangement  was  discriminatory;  and  it  was  further  set  out: — 

"  Whatever  be  the  exact  distance  from  the  main  exchange  to  the  furthest 
point  of  Montreal  West  which  is  given  the  flat  Montreal  rate,  this  distance 
should  be  taken  as  the  radius  of  the  zone  to  be  described,  with  the  main  exchange 
as  a  centre  from  the  west  to  the  east  of  Montreal  Exchange  territory  as  at 
present  constituted,  and  within  the  zone  so  determined  the  Montreal  flat  rates 
should  be  made  applicable." 

In  the  present  instance,  what  is  involved  is  the  difference  in  treatment  between 
one  municipality  outside  the  corporate  limits  of  Ottawa,  the  city  of  Hull,  as  compared 
with  the  police  village  of  Rockliffe,  another  municipality  outside  of  the  city  of  Ottawa. 
The -difference  in  treatment,  in  my  opinion,  amounts  to  an  imjust  discrimination.  So 
long  as  the  city  of  Hull  is  continued  within  the  limits  of  the  territory  connected 
up  with  the  Ottawa  Exchanges  and  not  subject  to  any  excess  mileage,  similar  treat- 
ment should  be  accorded  to  Rockliffe  within  the  distance  limited  by  the  maximum 
air  line  distance  from  Queen  Exchange  to  the  boundaries  of  Hull  as  of  April  4,  1912. 

The  police  village  of  Rockliffe  is  a  residential  area  which,  for  the  purpose  of 
telephone  service  is  separate  and  distinct  from  the  county.  The  various  sections 
comprised  within  its  area  are  less  distant  from  the  Queen  Exchange  than  are  the 
extreme  limits  of  the  city  of  Hull,  as  above  referred  to. 

The  readjustments  necessitated  by  the  finding  above  referred  to  should  apply 
to  the  village  of  Rockliffe  as  at  present  constituted  and  extend  no  further  at  present. 
If  and  when  the  limits  of  the  village,  or  whatever  municipality  may  succeed  it  if 
there  is  a  change  in  status,  are  extended  up  to  a  distance  east  of  Queen  Exchange 
equal  to  that  now  intervening  betw^een  Queen  Exchange  and  the  Hull  city  limits  as 
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of  April  4,  1912,  this  area  will  fall  within  the  free  territory  of  Eockliffe,  or  its 
successor,  provided .  that  the  condition  in  respect  of  Hull  service  free  from  excess 
mileage,  which  is  the  measure  of  present  discrimination,  still  exists. 

The  readjustment  herein  provided  for  should  be  effective  on  one  day's  notice. 
May  16,  1921. 

The  Chief  Commissioner  and  Commissioner  Boyce  concurred. 


AppVication  of  the  Canadian  Pacific  Railway  Company  for  an  extension  of  time  of 
two  months  from  the  1st  of  June,  1921,  within  which  to  complete  the  installation 
of  gates  at  each  of  the  crossings  of  Pall  Mall  and  Waterloo  streets,  London, 
Ont.,  as  directed  hy  Order  No.  30132,  dated  25th  Septemher,  1920. 

Files  26727.58  and  9437.292. 

Re  Section  41  of  the  Railway  Act,  1919. 

RULING 

In  view  of  -the  fact  that  these  crossings,  pending  the  installation  of  gates,  are 
protected  by  day  and  night  watchmen,  the  Board  does  not  consider  it  necessary  to 
have  a  formal  hearing  under  section  41  of  the  Railway  Act,  1919.  The  situation 
is  not  one  where  a  crossing,  which  has  been  unprotected,  has  a  type  of  protection 
provided  for  and  application  is  made  for  a  postponement  of  the  type  of  protection 
provided  for.  Here,  provision  is  made  for  gate  protection,  but,  in  the  interim,  a 
protection  by  watchmen  is  directed;  that  is  to  say,  the  Board  recognizes  an  interim 
type  of  protection  which  will  be  satisfactory  pending  installation  of  the  gates.  Under 
these  conditions,  the  interim  protection  being  provided,  the  Board  is  of  opinion  that 
the  extension  of  two  months  may  be  authorized  without  a  hearing. 

Ottawa.  May  19,  1921. 


Proposed  Circular  with  reference  to  the  establishing  of  a  standard  trade  centre  for 
the  constmction  of  divisional  points  and  terminal  sorting  ya/rds,  which  will 
provide  a  safe  clearance  for  the  movement  of  trainmen  and  yardmen  in  ihe 
performance  of  their  duties. 

File  2'8200. 

JUDOMEXT 

McLean,  Assistant  Chief  tCoMiiissiONER: 

As  a  retJult  of  investigations  by  the  Board's  officials,  the  following  Circular,  No. 
157,  was  issued: — 

"  File  28290.  Standard  distance  between  track  centres  for  construction  of 
divisional  points,  terminal  sorting  yards  and  sidings. 
"  The  Board  ifi  considering  the  advisability  of  establishing  a  standard  dis- 
tance between  track  centres  for  the  construction  of  divisional  points,  terminal 
eorting  yards,  and  sidings,  which  will  provide  a  safe  and  satisfactory  clearance 
for  the  movements  of  trainmen  and  yardmen  in  the  performance  of  their 
duties. 

"Railway  companies  subject  to  the  jurisdiction  of  the  Board  are  requested 
to  file  their  views  upon  the  matter  within  thirty  days  from  this  date,  stating 
what  clearance,  in  their  opinion,  would  provide  the  necessary  room  between 
moving  cars  for  the  men  referred  to  while  carrying  on  their  work." 
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In  response  to  this,  detailed  submissions  were  made  by  individual  railways, 
which  were  in  accordance  with  the  conclusions  arrived  at  at  a  meeting  attended  by 
the  engineers  of  the  Canadian  Pacific,  Canadian  Northern,  Michigan  Central  and 
the  Grand  Trunk  Railway  Companies.  The  recommendation  which  follows  was  a 
recommendation  for  a  minimum  distance  between  tracks  for  various  uses,  with  thg 
proviso  that  these  recommendations  should  be  applied  to  new  construction. 


Main  tracks   13  feet 

Main  and  passing  tracks     13  " 

Main  or  running  track  and  parallel  yard  track   13 

Receiving,   classification   and   departure   yard   track   13  " 

Parallel  ladder  tracks   16  " 

Ladder  and  other  tracks    15  " 

Freight  shed  tracks  (A.R.E.A.)   12  " 

Passenger  station  tracks   (without  platform  between)   13 

Storage  tracks  .  .   .   12i  '* 

Team  tracks  in  pairs  •.  .  12  " 


A  representation  is  on  file  from  Mr.  Murdock,  Vice-President  of  the  Brother- 
hood of  Railway  Trainmen,  stating  that  on  account  of  the  increased  or  increasing 
size  of  cars  and  engines  the  distance  between  parallel  ladder  tracks  in  yards  should 
not  be  less  than  14-feet  centres.  Other  representations  from  the  Brotherhood  of 
Railway  Trainmen  to  the  same  effect  have  been  submitted. 

The  matter  was  set  down  for  hearing  on  January  7,  1919.  The  engineering- 
departments  of  the  leading  roads  prepared  a  statement  which  was  filed  at  the  hearing 
and  which  reads  as  follows : — 

"  1.  Main  tracJcs — 13  feet  centre  to  centre. 

"  To  place  main  tracks  at  a  sufficient  distance  apart  to  render  safe  the 
occupation  of  the  space  between  them  by  men  during  the  passage  of  trains  on 
both  tracks  would  necessitate  such  a  distance  as  to  be  altogether  out  of  the 
question.  This  means  that  it  will  always  be  unsafe  for  men  between  tracks 
on  main  line  and  therefore  the  closer  together  the  tracks  can  be  placed  with 
safety  to  the  equipment,  the  less  danger  is  there  of  men  attempting  to  remain 
between  them  during  the  passage  of  trains.  Thirteen  -feet  is  at  present  uni- 
versal practice  throughout  America;  it  fulfills  the  requirement  as  to  safety 
of  equipment  and  is  also  so  close  as  to  make  it  extremely  dangerous  for  men 
to  remain  between  tracks  while  two  trains  are  passing.  It  is  the  universal 
rule  for  railways  that  men  stepping  aside  for  passing  trains  must  step  to  the 
outside  of  both  tracks  and  not  to  the  space  between  the  tracks.  We  would 
recommend  that  13  feet  be  retained  as  the  standard  distance  between  main 
tracks. 

^*  2.  Main  and  Passing  Tracl's — 13  feet  centre  to  centre. 

"  The  object  of  a  passing  track  being  to  permit  a  train  to  stand  while 
being  met  or  passed  by  other  trains  gives,  in  one  sense,  the  same  condition  as 
obtains  with  main  tracks,  the  only  difference  being  that,  in  this  case,  one 
train  is  standing  while  the  other  is  moving.  This  difference,  however,  means 
that  men  caught  between  tracks  have  every  forty  tfeet  throughout  the  length 
of  their  train  a  refuge  into  which  they  will  naturally  step  to  protect  them- 
selves from  the  passing  train  and  the  possibility  of  anything  l>rojecting  or 
flying  from  it.  We  would  recommend  that  13  feet  be  established  as  the 
minimum  distance  between  main  and  passing  tracks. 

3.  Main  or  Running  Track  and  Parallel  Yard  Tracks — 13  feet  centre  to  centre. 

"  This  distance  centre  to  centre  of  tracks  is  considered  as  a  minimum 
only  and  Is  quite  sufficient  on  light  traffic  where  trains  are  infrequent  and 
do  not  attain  to  high  speeds  customary  on  main  lines.    On  main  lines,  all  of 
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the  roads  represented  in  this  recommendation  have  adopted  as  their  practice 
a  greater  distance  than  13'  feet,  but  we  do  not  feel  that  anything  greater  than 
this  should  be  adopted  as  a  minimum. 

"  4  to  10  inclusive,  cover  tracks  need  for  such  a  variety  of  purposes,  and  these  under 
such  dissimilar  conditions  that  one  class  of  tracks  in  a  given  yard  or  section 
of  the  country  may  require  an  entirely  different  distance  centre  to  centre 
from  the  same  class  of  tracks  in  another  yard  or  section  of  country. 

"  The  requirements  of  storage  tracks,  where  movements  are  very  infre- 
quent, may  be  such  as  to  involve  a  tremendous  waste  in  using  anything 
greater  than  12-foot  centres. 

Freight  shed  tracks  have  been  woTked  for  years  at  12  feet  centres  and 
even  less,  and  the  manner  of  working  these  should  certainly  determine  the 
necessity  for  anything  more  than  12  feet  at  any  given  location. 

"  Team  tracks  in  pairs  it  would  seem  need  no  argument  as  there  is  one 
clear  side  to  each  track,  which  should  preclude  the  necessity  for  men  ever 
having  to  go  between  the  tracks  themselves. 

"  The  numbering  in  the  above  agrees  with  the  statement  attached." 

In  written  submissions  filed  before  the  hearing,  Mr.  Murdock,  in  urging  that 
there  should  be  14-foot  clearances  from  track  centres,  urged  that  this  was  essential, 
not  only  from  the  standpoint  of  safety  but  also  from  the  standpoint  of  having 
sufficient  clear  way  between  the  tracks  to  give  proper  working  signals  to  other  mem- 
bers of  the  switching  crew;  and  he  emphasized  again  the  increased  size  of  cars  and 
engines. 

In  a  representation  made  by  Mr.  Best,  the  legislative  representative  of  the 
Brotherhood  of  Local  Firemen  and  Engineers,  the  same  positions  were  empha- 
sized; and  it  was  also  stated  that  it  appeared  desirable  that  tracks  should  be  located 
at  such  distance  as  would  ensure  no  obstruction  closer  than  two  feet  from  the  widest 
cab  or  car  in  operation. 

At  the  hearing,  the  railways  set  out  that  without  a  limitation  on  the  width  of 
cars  it  was  of  little  value  to  fix  a  clearance,  and  it  was  represented,  therefore,  that 
the  matter  should  stand  until  the  question  of  the  width  of  equipment  could  be  dealt 
with. 

Some  years  ago  the  Board  had  before  it,  in  connection  with  the  question  of 
automobile  cars,  a  proposition  as  to  limiting  the  size  and  height  of  cars,  but  it  was 
found  impossible  to  make  direction  at  that  time. 

Mr.  McGovern,  on  behalf  of  the  men  employed  in  train  and  yard  service,  in 
arguing  for  a  14-foot  centre,  said  this  would  leave  a  width  of  3  feet  6  inches  with 
the  widest  car.  A  considerable  amount  of  information  was  given  by  witnesses  in 
regard  to  local  conditions. 

Judgment  was  reserved. 

The  investigations  which  the  Board's  Engineering  and  Operating  Departments 
had  been  conducting  prior  to  the  hearing  were  conducted  subsequent  thereto;  arid  as 
a  result  of  the  material  collected  and  evidence  submitted  at  the  hearing  the  following 
recommendation  was  made  by  the  Engineering  and  Operating  Departments  of  the 


Board : — 

1.  Main  tracks   13  feet  ~ 

2.  Main  and  jjassing  tracks   14  " 

fi.  (Main  or  running  track)  and  parallel  yard  tracks   ....  14 

4.  Receiving,  sorting  and  classification  yard  tracks   13  "      6  in. 

5.  Storagf;  tracks  .   13  "      6  in. 

6.  Parallel  ladder  tracks   18  " 

7.  Ladder  and  other  tracks   15  " 

S.    Freight  shed  tracks   12  " 

0.    Team  tracks  in  pairs   12  " 

10.  Passeng-r  station  tracks,  without  platform  between  ....  1-3  " 
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The  recommendations  have  been  checked  against  those  applying  in  railway 
practice  in  the  United  States.  Items  4  and  5,  under  American  practice,  vary  from 
13  feet  to  14  feet.  The  standard  width  of  13  feet  6  inchea,  which'  is  recommended, 
appears  to  me  to  be  reasonable.  The  Chief  Engineer  advises  that  the  only  road  he 
knows  of  which  is  using  the  parallel  ladder  tracks  is  the  Canadian  Pacific.  I  am  of 
opinion  that  items  Nos.  1  to  10,  as  set  out,  may  he  accepted  and  order  drawn 
accordingly. 

An  important  question  has  been  raised  in  regard  to  the  effective  date.  A  proposi- 
tion has  been  placed  before  the  Board  that  the  tracks  now  in  place  should  be  adjusted 
to  the  minimum  distance  prescribed,  such  readjustments  to  be  made  'by  a  definite 
date.  I  am  of  opinion  that  all  tracks  put  in  place  from  January  1,  1922,  should  be 
subject  to  the  minimum  distance  set  out  in  the  extract  above  from  the  report  of  the 
Engineering  and  Operating  Departments. 

With  regard  to  the  suggestion  that  the  tracks  now  in  place  should  be  taken  up 
and  readjusted  to  this  limited  distance  by  the  end  of  a  definite  period,  on  careful 
consideration,  I  have  to  say  'that  I  am  unable  to  agree  to  this.  I  have  a  thorough 
appreciation  of  the  element  of  human  safety  involved  and  am  entirely  in  agreement 
with  the  proposition  that  the  best  possible  precautions  in  this  respect  should  be  taken. 
The  matter  is  not  one  which  is  measured  in  terms  of  dollars.  In  considering,  how- 
ever, the  whole  situation,  one  has  to  remember  the  effect  that  w^ould  be  exercised  on 
the  space  for  cars,  and  the  fact  that  established  business  has  to  be  carried  on.  To 
direct  that  by  a  definite  date  there  should  be  a  readjustment  complying  with  the 
minimum  distances  would  dislocate  business,  and  it  would  mean  in  various  instances 
a  serious  curtailment  of  space.  Where  yard  accommodation  is  located  in  a  closely 
settled  section  of  a  city,  it  would  mean  that  additional  space  could  be  obtained  only 
at  great  inconvenience  to  the  public  and  at  almost  prohibitive  cost. 

While  it  does  not  seem  to  me  that  a  definite  date  can  be  fixed,  the  railways  should 
have  a  continuous  readjustment  in  mind;  and  I,  therefore,  think  it  would  be  justifiable 
to  provide  that  in  case  of  any  tracks  now  in  place  which  are  rearranged  as  and  from 
January  1,  1922,  the  rearrangements  should  be  in  compliance  with  the  minimum 
clearances. 

Where  there  are  existing  clearances  less  than  those  recommended,  the  burden 
is  on  the  railway,  where  danger  of  accident  arises  from  such  clarances,  to  provide 
proper  means  of  operating  so  as  to  adequately  safeguard  those  who  are  working  under 
such  conditions. 
May  23,  1921. 

The  Chief  Commissioner,  the  Deputy  Chief  Commissioner,  and  Commissioners 
Rutherford  and  Boyce  concurred. 


Application  for  approval  of  Supplement  No.  1  to  Lake  Erie  and  Northern  Railway 
Company's  Standard  Passenger  Tariff  No.  12,  C.R.C.  No.  23;  and 

Application  for  approval  of  Supplement  No.  1  to  Lake  Erie  and  Northern  Railway 
Company's  Standard  Freight  Tariff  No.        C.R.C.  No.  165. 

File  18034.109. 

Application  for  approval  of  Supplement  No.  1  to  Grand  River  Railway  Company's 

Standard  Passenger  Tariff  No.  16,  C.R.C.  No.  l-k;  and 
Application  for  approval  <of  Grand  River  Railway    Company's   Standard  Mileage 

Freight  Tariff  No.  51,  C.R.C.  No.  51.  File  29598. 

JUDGMEIS^T 

McLean,  Assistant  Chief  Commissioner: 

In  both  of  these  applications,  what  is  asked  for  is  approval  of  the  tariffs  in 
question  so  as  to  permit  the  becoming  effective  on  these  lines  of  the  rates  authorized 
under  General  Order  iso.  308. 
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The  applications  were  filed  subsequent  to  the  issuance  of  said  order.  In  support 
of  them,  there  were  submitted  statements  showing  in  the  case  of  the  Lake  Erie  and 
Northern  Railway  Company  the  actual  earnings  and  expenses  for  the  year  ending 
June  30,  1920;  also  a  statement  of  estimated  earnings  and  expenses  for  the  year 
ending  June  30,  1921,  showing  tonnage  for  the  year  ending  June  30,  1920,  and 
expenses  at  the  then  existing  costs,  plus  increases  in  wages  to  be  granted. 

In  the  case  of  the  Grand  River  Railway  Company,  similar  details  were  furnished, 
except  that  the  comparative  dates  were  September  30,  1920,  and  September  30,  1921, 
respectively. 

Subsequently  additional  statements  were  submitted,  bringing  the  actual  results  in 
eadi  of  the  applications  down  to  the  end  of  the  year  ending  November  30,  1920,  there 
being  submitted  in  each  case  an  estimated  result  for  the  year  ending  November  30, 
1921.  This  assumed  the  same  volume  of  traffic  as  in  1920,  with  increased  rates  as 
applied  for  and  estimated  increased  operating  costs. 

In  order  that  the  latest  possible  detail  for  a  full  twelve-months'  period  should  be 
before  the  Board,  the  railways  were  directed  to  file  the  actual  results  for  the  year 
ending  December  31,  1920.    This  material  is  now  before  the  Board. 

When  the  applications  were  launched,  various  protests  were  received.  The  city 
of  Brantford  filed  the  following  protest  aii'ecting  both  the  Grand  River  Railway  and 
the  Lake  Erie  and  Northern  Railway: — 

'^That  it  having  been  brought  to  the  attention  of  this  council  that 
permission  has  been  asked  of  the  Board  of  Railway  Commissioners  by  the  Grand 
River  Railway  and  the  Lake  Erie  and  Northern  Railway  for  increased  rates, 
and  as  these  roads  enjoy  a  very  large  business  and  in  our  opinion  cannot  be  said 
to  compete  with  the  steam  roads,  as  from  their  favoured  positions  in  the 
various  towns  and  icities  they  have  a  very  great  advantage. 

"  These  roads  carry  95  per  cent  of  the  passenger  business  and  have  the 
field  practically  to  themselves,  and  an  increase  in  rates  would  be  a  hardship, 
especially  to  the  working  people  who  make  such  a  large  use  of  the  electric  cars 
in  this  vicinity^ 

''Therefore  we  .would  respectfully  urge  upon  your  honourable  body  that 
the  necessity  of  increased  rates  be  established  before  any  increase  be  granted, 
and  that  this  resolution  be  forwarded  to  the  Board  of  Railway  Commissioners." 
-A  protest  was  filed  by  the  town  of  Hespeler,  which  reads  as  follows: — 

That  lit  having  been  brought  to  the  attention  of  this  council  that 
permission  has  been  asked  of  the  Board  of  Railway  Commissioners  by  the 
Grand  River  Railway  and  the  Lake  Erie  and  Northern  Railway  for  increased 
rates,  and  as  these  roads  enjoy  a  very  large  business  and  in  our  opinion  cannot 
be  said  to  compete  with  the  steam  roads,  as  from  their  favoured  positions  in 
the  various  towns  and  cities  they  have  a  very  great  advantage. 

"  These  roads  carry  95  per  cent  of  the  passenger  business  and  have  the 
field  practically  to  themselves,  and  an  increase  in  rates  would  be  a  hardship, 
especially  to  the  working  people  who  make  such  a  large  use  of  the  electric 
cars  in  this  vicinity. 

Therefore,  we  would  respectfully  urge  upon  your  honourable  body  that  - 
the  necessity  of  increased  rates  be  established  before  any  increase  be  granted^ 
and  that  this  resolution  be  signed,  by  the  mayor  and  clerk  and  forwarded 
to  the  Board  of  Railway  Commissioners." 

The  city  of  Gait  filed  a  protest  as  to  the  increase,  said  ijrotest  being  identical 
in  terms  with  that  filed  by  the  town  of  Hespeler,  as  did  also  the  town  of  Paris. 

While  reference  is  made  both  to  freight  and  passenger  increases,  the  protest  as- 
worded  in  reality  concerned  itself  with  the  proposed  increase  on  passenger  business. 

The  increases  allowed  under  General  Order  3(>8  on  passenger  business  automa- 
tically expire  on  July  1,  1'921 ;  and  I  am  of  opinion  that  with  the  short  time  inter- 
vening an  increase  in  this  respect  .should  not  be  allowed. 
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There  remains  for  coneideratioii  the  question  of  the  freight  rate  increases. 

While  the  type  of  passenger  business  concerned  may,  possibly,  on  account  of 
electric  traction  and  higher  frequency  of  trips  be  differentiated  from  the  situation 
60  far  as  steam  lines  are  concerned,  it  does  not  seem  to  me  that  the  same  grounds 
of  differentiation  exist  in  regard  to  freight  business. 

The  Grand  River  Railway,  which  has  some  21  miles  in  operation,  covers  a  dis- 
tance of  15-03  miles  between  Gait  and  Waterloo.  From  Gait  to  Kitchener  there  is 
competition  with  the  Grand  Trunk  in  the  carriage  of  freight.  There  is  a  Grand 
Trunk  branch  between  Gait  and  Kitchener  handling  local  freight,  said  branch  being 
12-9  miles  in  length.  In  the  case  of  traffic  originating,  say,  at  Brantford,  on  the 
Lake  Erie  and  Northern,  the  Grand  Trunk  branch  line  between  Gait  and  Kitchener 
is  not  available  on  account  of  the  river  intervening  at  Gait,  and  so  the  traffic  from 
Brantford  to  Kitchener  moving  over  the  Lake  Erie  and  Xorthern  would  have  a 
mileage  of  38-9  as  against  the  Grand  Trunk  movement,  via  Guelph,  of  47-2'2  miles. 

The  operating  revenue  of  the  Grand  River  Railway  Company  for  the  year  ending 
December  31,  1920,  was  $370,253.98.  Its  operating  expenses  amounted  to  $303,787.72, 
leaving  a  net  operating  revenue  of  $66,466.26.  The  company  submits  in  this  state- 
ment an  item  for  depreciation  of  $11,050.  Deducting  this,  there  would  be  net  earn- 
ings of  $55,416.26. 

The  Board  has  so  far  not  passed  upon  the  question  of  depreciation  in  connec- 
tion with  electric  railways.  In  the  view  I  take  of  the  matter,  it  is  not  necessary  in 
the  present  connection  either  to  pass  upon  the  propriety  of  depreciation  as  a  factor 
to  be  computed  in  electric  railway  business,  or  the  rate  at  which  it  should  be  com- 
puted. 

The  company,  taking  the  same  volume  of  business  for  19'21  as  for  192i0,  and 
assuming  the  rate  increases  asked  for,  computes  a  total  of  $447,518.72  as  against 
$370,253.98  for  1920. 

Attention  may  be  drawn  in  passing  to  the  fact  that  the  increase  computed  in 
passenger  business,  viz.,  $15,580,  is  computed  on  a  year's  business.  If  it  were 
allowed,  there  would  be  only  one  month  of  additional  revenue  from  this  source, 
giving  a  total  in  round  numbers  of  $1,300'. 

Against  the  operating  revenue  of  $447,518.72  so  computed,  the  company  com- 
putes operating  expenses  of  $366,9'24.3i2,  giving  net  earnings  of  $80,594.40. 

The  company  pays  yearly  taxes  of  $6,467.38,  and  bond  interest  at  4  per  cent  on 
$426,000,  amounting  to  $17,040.  In  addition,  advances  have  been  made  by  the  Cana- 
dian Pacific  Railway  Company  to  the  Grand  River  Railway  Company  for  road  and 
equipment.  These  as  of  December  31,  1920,  amounted  to  $470,000.  The  first  advance 
in  1920  was  made  in  June.  Two  advances  in  that  month  amounted  to  $54,700. 
Monthly  advances  were  made  varying  from  $93,000  in  July  to  $49,000  in  September, 
the  advance  for  December  being  $75,000.  The  interest  at  6  per  cent  on  the  amounts 
as  advanced  from  time  to  time  totals  $7,125.  Figures  are  available  for  the  four 
months  ending  April,  1921.  Over  and  above  the  $470,000  already  referred  to,  the 
Canadian  Pacific  Railway  Company  has  advanced  to  the  Grand  River  Railway  Com- 
pany in  the  months  in  question  $299,000.  This,  if  extended  on  the  same  basis  for 
the  year  1921,  would  make  the  debt  of  the  Grand  River  Railway  Company  to  the 
Canadian  Pacific  Railway  Company  at  the  end  of  December,  including  the  $470,000 
already  referred  to,  $1,367,700.  The  debt,  however,  as  computed  is  less  than  this, 
amounting  to  $1,164,582,  and  the  interest  on  this  amounts  to  $56,972.40.  The 
operating  ratio  as  computed  on  the  actual  figures  for  1920  is  82  per  cent;  on  the 
figures  computed  for  1921  it  is  81-9  per  cent. 
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The  estimates  for  1921  ae  submitted  by  the  railway  is  as  follows: — 

"Estimated  Results  Year  Ended  December  31,  1'9'21,  Assuming  Same  Volume  of  Traffic 
vvith  increased  Rates  as  applied  for,  and  estimated  increased  Operating  Cost. 

•'Operating  Revenue — 

"Freight    (through)   $    2121,488. 3i7 

"Freisiht   (local)   10,9i50.6i6 

•'Switching  *.   16,39'2i.8i7 

"Passenger    171,380.01 

"Baggage   290.11 

"Other   27,016.70 

$  447,518.72 

"Operating  Expenses  $  366,924.32' 

"Net  Earnings   $  80,5i94.4'0' 

"Less:  Increase  in  per  diem  Exp   $    4,847. 6iO 

"Depreciation   33,432.75  38,2810 .  3i5l 

$  421,614,05 

"Further  deductions  : — 

"Taxes   $  6',467.S« 

"Bond  interest.  (4  per  cent,  of  $426,000')    ..  17,040.00 

"Interest  on  advances  for  road  &  eauipment        516,972.40  80,479.78 

"Net  deficit   ..    $  38,165.73" 

I  have  subjected  this  to  revision  on  the  basis  of  freight  increases  alon'e,  with  the 
elimination  of  depreciation  and  increase  in  per  diem  expenses.  In  doing  so,  I 
express  no  opinion  upon  the  propriety  of  these  items.  Their  elimination  is  simply 
for  greater  caution  in  an  endeavour  to  get  as  exact  a  basis  of  computation  as  possible. 

Operating  Revenue — 

Freight    (through)  $  221,488.37 

Freight  (local)   10,950.66 

Switching    (same   as   last  year)   16,392.87 

Passenger  (same  as  last  year)   155,800.01 

Baggage  (same  as  last  year)   2'63  . 74 

Other  (sam.e  as  last  year)   27,^13.70 

$  431,909.35 

Operating  Expenses  (81 .9  per  cent.)   $  353,733.75 

Net  earnings   $  78,175.60 

Other  deductions  : — 

Taxes  $  6,467.38 

Bond  interest   (same  as  last  year)   17,040.00 

Interest  on  advances  for  road  and  equipment        56,972.40  $  80,479.78 

Net  deficit   $  2^304.18 

The  company  has  a  capital  stock  of  $'1'25,0'00.  Allowing  the  increase  in  freight 
rates  as  asked  ^  for  and  deducting  certain  items,  as  indicated,  it  would  appear  that 
even  with  this  increase  there  is,  before  any  allowance  is  made  for  dividends  on  the 
capital  stock,  a  deficit  of  $2,304.18. 

The  Lake  Erie  and  Northern  Railway  Company's  estimated  results  for  the  year 
ending  December  31,  1921,  are  computed  on  the  same  basis  as  in  the  case  of  the  Grand 
River  Railway  Company.  This  estimate  is  subject,  in  the  case  of  passenger  revenue, 
to  the  same  correction  as  set  out  in  the  case  of  the  Grand  River  Railway  Company. 

The  yearly  taxes  are  $8,5'85.8i6.  The  bond  interest  at.  4  per  cent  on  $2,317,50'0 
amounts  to  $92,700.  The  Canadian  Pacific  has  also  made  advances  for  road  and 
equipment  to  the  Lake  Erie  and  Northern  Railway  Company.  As  of  December  31, 
1920,  these  amounted  to  $151,000.  The  advances  made  from  January  down  to  April, 
19'21,  inclusive,  amount  to  $73,000,  which,  if  extended  on  the  same  basis  throughout 
the  year,  would  amount  to  $21'9,0OO,  which  added  to  the  $151,000  already  referred  to 
would  give  a  total  of  $370,000  of  indebtedness  to  the  end  of  December,  1921.  This 
amount  is  some  $13,0(X>  less  than  the  computation  which  the  company  gives.  The 
interest  on  the  debt  is  charged  at  6  per  cent  and  amounts  to  $15,3'0O.  The  operating 
ratio  for  1920  is  84-6  per  cent;  as  computed  for  1021  it  is  89-5  per  cent. 
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The  following  statements  8how  actual  results  for  1920  and  also  computation  of 
results  for  19-21:— 

ACTUAL.  RESULTS  FOR  YEAR  ENDED  DEX:rEMBER  31,  1920 

Operating  Revenue : — 

Freight  (through)   $      9 9, 3 5 2i. 23 

Freight  (local)   20,62i3.10 

Switching   3,789.1)5 

Passenger   199,470.63' 

Baggage   14i9.00 

Other   26,428.79 

$    349,812. 90 

Operating  expenses   296,116.86 

Net  earnings   53,696.04 

Less  depreciation  ^.  .    .  .  12,512i.5t0i 

$  41,183.54 

Further  deductions: — 

Taxes   $  8,585.«9 

Bond  interest  (4  per  cent,  of  $2i,3l7,500)  92,700.00 
Interest  on  advances  for  road  and  equipmient  3,2(81.66 

Deficit   $  63,383.98 

Etimated  results  year  ended  December  31,  1921,  assuming  same  volume  of  traffic 
with  increased  rates  as  applied  for,  and  estimated  increased  operating  cost. 

Operating  Revenue : — 

Freight  (through)   $  134,125.61 

Freight  (local)   217,841.19 

Switching   3,789.1o< 

Passenger-   219,417.69 

Baggage   163.90 

Other   26,42«.79 


Operating  expenses 


411,766.23 
•«50.083.38 


Net  earnings  $  61,682.85 


Less :  Increase  in  per  diem  exp. 

Depreciation  


Further  deductions:  — 

Taxes  

Bond  interest  (4  per  cent,  of  $2,317,5100) 
Interest  on  advances  for  road  and  equipment 


1,474.50 
12,512.50 


13,987.00 


$ 

47,695.S'5 

$  8,585, 

.86 

92,700. 

,00 

15>,300. 

,00 

$ 

116,585.86 

Deficit   .    .  .    $  68,89'0i.01 

I  have  made  a  revision  of  the  estimate  making  deductions  therefrom  similar  to 
those  which  were  made  in  connection  with  the  Grand  River  Railway  Company's 
estimate  as  follows: — 


Operating  Revenue : — 

Freight  (through)  $  134,125.-51 

Freight  (local)  ,   217,841.19 

Switching  (same  as  last  year)   3, 78*9. 15 

Passenger  (same  as  last  year)   199,470.63 

Baggage  (same  as  last  year)   149.00" 

Other  (same  as  last  year)   26,42)8.79 


Operating   expenses    (at    last   year's   ratio,    84.6    per   cent.)    ..  $ 

Net  earnings  $ 

Other  deductions : — 

Taxes   $    8,585. «6 

Bond    interest    (4   per   cent,    of    $2,317, 5>o6)  92,700.00 
Interest  on  advances  for  road  and  equipment       15i,300.0'O  $ 

Deficit  $ 
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391,804.27 
3.31,46'6.41 
60,3-37.86 


116,585. J 


56,248.00 
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The  company  has  capital  stock  of  $1,500,000  outstanding.  On  the  revised  com- 
putations as  shown  there  is  with  the  allowance  of  increase  in  freight  rates  and  in 
advance  of  any  payments  of  dividends  a  deficit  of  some  $60,0'00. 

I  am  of  opinion  that  the  increase  in  freight  rates  authorized  by  General  Order 
No.  308  is  justifiable  here;  and  the  same  may  become  operative  in  the  case  of  both 
of  these  railways  on  compliance  with  the  requirements  as  to  statutory  notice  in  the 
Canada  Gazette. 

June  1,  19-21.  ^ 

The  Chief  Commissioner,  the  Deputy  Chief  Commissioner  and  Commissioner 
Rutherford  concurred. 


Application  of  the  city  of  St.  Thomas,  Out.,  per  W.  B.  Doherty,  for  an  order  permit- 
ting it  to  operate  its  P.A.Y.E.  one-man  operated  cars  of  the  St.  Thomas  Street 
Railway  over  the  crossing  of  the  Pere  Marquette  Railway  on  Wilson  avenue,  in 
said  city  of  St.  Thomas,  Ont.  File  15499.74 

Application  of  the  corporation  of  the  city  of  St.  Thomas,  Ont.,  per  W.  B.  Doherty,  for 
an  order  permitting  it  to  operate  its  P.A.Y.E.  one-man  operated  cars  of  the  St. 
Thomas  Street  Railway  over  the  (crossing  of  the  London  and  Port  Stanley 
Railway  on  Talbot  street,  in  said  city  of  St.  Thomas,  Ont.  File  25542.37. 

Application  of  the  corporation  of  the  city  of  St.  Thomas,  Ont.,  per  W.  B.  DoheHy, 
for  an  order  permitting  the  operation  of  the  P.A.Y.E.  one-man  operated  cars 
of  the  St.  Thomas  Street  Railvjay  over  the  crossing  of  the  London  and  PoH 
Stanley  Railway  on  Wellington  street,  in  said  city  of  St.  Thomas,  Ont. 

File  25542.46. 

Application  of  the  corporation  of  the  city  of  St.  Thomas,  Ont.,  per  W.  B.  Doherty, 
for  an  order  permitting  it  to  operate  the  P.A.Y.E.  one-man  operated  cars 
of  the  St.  Thomas  Street  Railway  over  the  crossing  of  the  London  and  Port 
Stanley  Railway  on  Elm  street,  in  the  city  of  St.  Thomas,  Ont.     File  25542.38. 


JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Application  was  made  by  the  city  of  St.  Thomas,  Ont.,  to  operate  the  P.A.Y.E. 
one-man  operated  cars  of  its  street  railway  over  the  Pere  Marquette  tracks  on  Wilson 
avenue,  in  said  city;  also  over  the  London  and  Port  Stanley  Railway  tracks  at  Wel- 
lington, Talbot  and  Elm  streets,  all  in  the  said  city. 

In  the  matter  of  the  crossing  of  the  Pere  Marquette  tracks  on  Wilson  avenue. 
Order  29877  of  July  15,  1920,  issued  providing  that  the  operation  was  to  be  allowed 
for  a  period  of  three  months  from  the  date  of  the  order ;  and  providing,  further,  that 
in  addition  to  the  watchman  then  employed  at  the  said  crossing  by  the  Pere  Marquette 
Company  the  ai>plicant  was,  at  its  own  expense,  to  provide  a  watchman  between  the 
hours  of  6  p.m.  and  12  p.m.,  or  until  such  time  as  it  ceases  operating  street  cars. 

Order  No.  29859  of  July  15,  1920,  issued  authorizing  the  operation,  during  a 
three-months'  period,  of  the  cars  of  the  St.  Thomas  Street  Railway  over  the  tracks  of 
the  London  and  Port  Stanley  Railway  on  Wellington  street.    It  provided,  further: — 

"2.  That,  in  addition  to  the  watchman  already*  provided  at  such  crossing 
by  the  London  and  Port  Stanley  Railway  Company,  the  applicant  provide  a 
watchman  between  the  hours  of  6  o'clock  p.m.  and  12  o'clock  p.m.;  the  said 
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watchman  to  have  charge  of  the  railway  traffic  as  well  as  the  street  traffic;  and 
the  cars  of  hoth  companies  to  come  to  a  stop  before  crossing,  and  the  railway 
employees  to  be  governed  by  signals  from  the  said  watchmen  before  proceeding 
over  the  crossing. 

^'2.  That  the  wages  of  the  said  watchmen  be  borne  and  paid  one-half  by  the 

applicant  and  one-half  by  the  railway  company." 
The  applications  as  to  the  crossings  on  Talbot  street  and  Elm  street  were  dealt 
with  by  Order  29860  of  July  15,  1920,  and  Order  29876  of  July  15,  1920.  These 
orders  also  provided  for  the  authorization  of  the  operation  asked  for  for  a  i)eriod  of 
three  months.    Order  29860,  as  to  Talbot  street,  provided  as  follows : — 

"2.  That  the  day  and  night  watchmen  at  present  installed  at  the  said 
crossing  have  charge  of  the  railway  traffic  as  well  as  the  street  traffic,  the  rail- 
way employees  to  be  instructed  that  they  are  to  be  governed  by  the  signals  and 
instructions  of  such  watchmen;  the  cars  of  both  companies  to  stop  before 
proceeding  over  the  crossing,  and  to  be  governed  by  signals  from  the  watchmen. 

"3.  That  the  cost  of  the  said  watchmen  be  borne  and  paid  one-half  by  the 
applicant  and  one-half  by  the  London  and  Port  iStanley  Railway  Company." 

In  the  case  of  Elm  street,  Order  No.  29876,  the  order  provided  as  follows: — 

"2.  That  the  applicant,  at  its  own  expense,  erect  a  semaphore  in  the  angle 
of  the  said  crossing,  with  a  single  arm  and  light  arranged  so  that  it  will  stand 
normally  clear  for  the  London  and  Port  /Stanley  Railway  and  against  the  St. 
Thomas  Street  Railway;  and  that,  before  street  cars  proceed  over  the  crossing, 
the  car  operator  shall  stop  his  car  30  feet  clear  of  the  nearest  rail  of  the 
London  and  Port  Stanley  Railway,  and  go  forward  and  set  the  signal  against 
that  line,  then  take  his  car  across,  stop  it  again  the  same  distance  (30  feet) 
clear,  and  restore  the  signal  to  its  normal  position  before  leaving." 

From  time  to  time,  orders  have  been  issued  granting  various  periods  of  extension. 

Under  date  of  March  3,  1921,  the  St.  Thomas  Street  Railway,  the  London  and 
Port  Stanley  Railway  and  the  Pere  Marquette  Railway  were  instructed  to  furnish 
the  Board  with  full  report  as  to  the  successful  operation,  or  otherwise,  of  the  existing 
arrangement. 

The  information  is  as  follows : — 

Wilson  Avenue. — The  Street  Railway  stated  that  the  operation  of  the  car  had 
been  a  success  in  every  way,  and  it  was  believed  was  greatly  appreciated  by  the  people. 
It  was  stated  that  one  accident  had  occurred  on  October  19,  1920,  at  9.15  p.m.,  it 
being  set  out  that  this  was  due  to  the  Pere  Marquette  watchman  giving  the  street 
railway  motorman  at  Wilson  avenue  crossing  a  signal  to  go  ahead.  The  street  car 
was  run  into  by  the  Pere  Marquette  engine  backing  down  without  any  light  on  it, 
and  it  was,  therefore,  not  noticed  by  the  watchman  or  motorman.  There  were  no 
passengers  in  the  car  at  the  time,  and  the  only  injury  was  to  the  street  car. 

The  Pere  Marquette  in  its  answer  set  out: — 

"1.  That  the  application  of  the  city  of  St.  Thomas  for  permission  to 
operate  one-man  cars  over  Wilson  avenue  should  be  denied  for  the  reason  that 
the  applicant  seeks  to  lower  the  cost  of  operation  by  adopting  a  method  which 
greatly  increases  the  dangers  to  passengers. 

"2.  The  said  Pere  Marquette  Railway  Company  submits  that  the  applica- 
tion should  not  be  granted  unless  the  crossing  be  protected  in  some  manner 
equal  to  the  protection  afforded  by  having  the  street  'cars  operated  by  a  full 
crew. 

^'3.  The  Pere  Marquette  Railway  Company  submits  that  if  permission  is 
to  be  granted  to  applicant  to  operate  one-man  cars  over  Wilson  avenue,  the 
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order  should  require  the  crossing  to  be  protected  by  the  Street  Kailway 
Company  from  three  o'clock  in  the  afternoon  instead  of  from  six  o'clock. 
This  is  being  done  at  the  present  time  and  it  more  equally  divides  the  time 
between  the  applicant  and  the  Pere  Marquette  Kailway  Company." 

The  7-5oai-d\'^  Inspector  who  has  gone  into  the  matter  reports  as  follows: — 

"1  wont  out  to  Wilson  Avenue  crossing  and  stayed  there  some  time  watching 
tlie  operation.  I  found  that  there  was  a  watchman  coming  on  duty  at  6.35  a.m. 
and  he  worked  continuously  until  2  p.m.,  when  a  section-man  came  on  duty 
from  2  p.m.  until  3  p.m.,  when  the  regular  'night  watchman'  took  charge  and 
worked  from  3  p.m.  to  11.35  p.m.,  when  the  last  street  car  for  the  night 
pussed;  this  service  is  perfectly  satisfactory.  The  city,  I  understand,  pay  their 
shrwe  of  the  expense  of  watchmen.  I  took  the  matter  up  with  Mr.  Doherty, 
c'ty  solicitor  for  St.  Thomas,  and  he  stated  that  the  city  was  willing  to  continue 
paying  their  sliare  of  the  cost  of  protection.  The  system  working  as  it  is  at 
the  crossing,  is  perfectly  satisfactory  and  safe,  and,  personally,  I  think  it 
s^iiould  not  be  interfered  with,  and  the  order  should  be  made  permanent  as  per 
request." 

In  regar(j[  tc»  the  crossings  of  Talbot  street.  Elm  street  and  Wellington  street, 
all  of  which  are  across  the  tracks  of  the  London  and  Port  Stanley  Eailway,  the 
answers  sitbmitted  by  the  street  railway  are,  in  effect,  that  the  operation  has  been 
successful  in  every  respect,  and  that  no  accidents  have  taken  place  at  these  crossings. 
The  London  and  Port  Stanley  Railway  has  not  filed  any  objection  to  the  existing 
arrangement  or  any  comment  upon  the  situation  to  which  its  attention  was  drawn 
by  the  Board's  letter  as  already  referred  to. 

The  report  of  the  Board's  Inspector  as  to  these  crossings  is  that  the  arrangement 
is  giving  satisfaction  and  is,  in  his  opinion,  a  thoroughly  satisfactory  one. 

While  it  has  been  set  out  by  the  Pere  Marquette  that  there  has  been,  in  practice, 
a  modification  of  the  basis  of  contribution  to  the  cost  of  watchmen  at  Wilson  avenue, 
as  provided  foi-  in  Order  No.  29877,  the  Board  is  informed  by  the  city  of  St.  Thomas 
that  ''there  has  l>een  no  arrangement  made  between  the  city  and  the  Pere  Marquette 
Railway  Company  by  which  the  city  has  agreed  to  pay  the  services  of  the  watchmen 
at  the  Wilson  Avenue  crossing  from  3  p.m.  to  6  p.m.;"  and  it  is  further  stated  that 
there  has  not  in  practice  been  any  variation  from  the  basis  of  contribution  provided 
for  in  Order  No.  21)877. 

The  basis  f^et  out  in  Order  No.  29877  was  spoken  to.  I  do  not  feel  justified,  in 
the  present  instance,  where  the  Board  is  acting  of  its  own  motion,  in  recommending 
that  the  basis  so  arranged  should  be  departed  from. 

I  am  of  opinion  that  instead  of  renewing  from  time  to  time  the  various  orders 
concerned,  orders  should  now,  in  each  case,  issue  authorizing,  pending  further  order 
of  the  Board,  the  or>eration  as  at  present  authorized. 
June  4,  1921. 

The  Chief  Cominissioner  and  Commissioner  Rutherford  concurred. 
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Application  of  the  National  Dairy  Council  of  Canada  for  an  order  directing  {hat  a 
reduction  he  made  of  10  cents  on  ice-cream  and  five  cents  on  the  rpturned 
empties  shipped  hy  express  respectively  from  and  to  points  where  a  vagon 
service  is  provided  hy  the  express  companies,  whenever  the  said  service  is  not 
furnished  as  required,  thus  necessitating  cartage  hy  the  shipper  and  receiver 

respectively.  J'ilc  No.  4397.38.4. 

JUDGMENT 

Hon.  F.  E.  Carvell,  K.C.,  Chief  Commissioner: — 

This  case  was  heard  by  the  Board  at  Ottawa  on  the  Srd  day  of  "Novemher  last, 
and  it  was  suggested  by  Mr.  Commissioner  Rutherford  that  the  x^avties  sliould  get 
together  and  attempt  to  arrive  at  a  settlement.  After  a  number  of  nttenipts,  they 
met  at  Montreal  on  the  25th  day  of  February,  but  no  agreement  was  arrived  at. 

In  substance,  the  application  is  a  request  that,  whenever  the  handling  of  ice-cream 
and  the  return  of  the  empties  is  performed  by  the  manufacturer  at  a  point  where 
wagon  service  exists,  there  shall  be  a  reduction  in  the  rate  of  10  cents  and  5  cents 
respectively,  and,  when  the  case  was  first  presented,  the  proposal  seemed  very 
reasonable  to  me. 

Suggestions  somewhat  along  the  same  line  were  made  to  the  Board  a  number 
of  times  during  its  trip  to  Western  Canada  in  the  month  of  October  last  and  the 
same  principle  was  argued  in  extenso  in  the  recent  Express  Judgment.  In  view  of 
the  decision  in  that  case,  I  fail  to  see  how  this  present  application  could  succeed. 

It  was  claimed  by  the  manufacturers  that  this  service  could  not  be  properly 
handled  by  the  express  companies  during  the  hours  of  the  day  v/iien  the  wagon 
service  is  in  operation,  viz.,  from  8  a.m.  to  5  p.m.,  as  the  goods  have  to  bo  ijacked  in 
the  night  and  transported  to  the  railway  station  in  order  to  catch  the  early  morning 
trains  to  country  points,  and,  when  we  consider  the  fact  that  the  Ncilson  Company, 
of  Toronto,  handles  as  high  as  800  packages  per  day  and  the  Ottawa  Daii-y  (Company, 
of  Ottawa,  from  300  to  400,  it  is  quite  evident  this  contention  is  true,  and  it  was  not 
seriously  controverted  by  the  express  companies. 

On  the  other  hand,  the  express  companies  hold  themselves  in  readiness  to  handle 
all  this  business  according  to  the  existing  rates  during  the  day  tiine  as  above  men- 
tioned, and  the  express  companies  contend  that,  if  a  concession  were  made  to  the 
ice-cream  manufacturers,  it  would  be  impossible  to  refuse  it  to  siiippevs  of  other 
commodities,  such  as  departmental  stores,  etc.  The  result  would  be  a  (ihaotic  condi- 
tion of  business  which  would  entirely  disrupt  their  whole  expresy  service  at  large 
centres. 

It  is  this  phase  of  the  question  which  influences  me  more  than  anything  else  in 
arriving  at  a  conclusion  in  this  matter.  The  express  companies  are  bound  under  the 
statute  and  the  decisions  of  this  Board  to  furnish  wagon  service  capable  of  taking  care 
of  all  the  business  that  may  offer,  and,  if  this  concession  were  granted  to  ice-cream 
manufacturers,  I  fail  to  see  how  it  could  be  refused  to  others.  Any  shipijer  would 
then  be  in  a  position  to  demand  the  service  from  the  express  companies  when  it 
suited  him  and  could  do  it  himself  when  more  convenient,  the  result  being  thnt  the 
express  companies  would  be  comi)elled  to  keep  on  hand  horses  and  equipment 
sufficient  to  meet  the  maximum  demand,  much  of  which  might  be  unemployed  during 
a  portion  of  the  time,  entailing  an  unnecessary  cost  on  other  express  business. 

For  these  reasons,  and  in  view  of  the  decision  of  this  Board  restoring  the  cartage 
differentials  at  non-cartage  points,  it  would  be  entirely  inconsii-jtent  to  gi-ant  this 
application,  and,  therefore,  it  should  be  refused. 
June  6,  1921. 


Commissioner  Rutherford  concurred. 
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McLean^  Assistant  Chief  Commissioner: 

In  the  ruling  of  the  Board  in  Be  Express  charges — Virden  to  Cromer  via  Cana- 
dian National  Express,  file  29040.24  (Board's  Orders  and  Judgments,  January  15, 
1920,  p.  367),  >the  following  expression  of  opinion  was  given  by  way  of  ruling:  "Where 
the  express  company  maintains  a  cartage  service  which  the  shipper  does  not  see  fit  to 
take  advantage  of,  this  does  not  justify  the  reduction  asked  for.'-  While  the  matter 
involved  arose  in  connection  with  the  question  of  the  cartage  differential  since 
abolished,  the  i^rinciple  enunciated  is  of  general  application  and  applies  to  the  present 
case.    I  agree  in  the  decision  of  the  Chief  Commissioner. 


Application  of  the  Western  Terminal  Elevator  Company,  Limited,  for  authority  to 
construct  connection  hetween  C.N.R.  tracks  in  Fort  William^,  Ontario,  and 
C.P.R.  trades  leading  to  the  Western  Terminal  Elevator  Company's  elevator. 

File  No.  22317-16. 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.  C,  Chief  Commissioner:  ^ 

This  case  was  heard  both  at  Winnipeg  and  Fort  William  in  the  autumn  of  1920, 
and,  in  substance,  consists  of  an  application  on  behalf  o:^  the  Western  Terminal 
Elevator  Company,  Limited,  of  Fort  William,  for  authority  to  connect  the  tracks  of 
the  Canadian  National  Kailway,  formerly  the  Grand  Trunk  Pacific,  at  West  Fort 
with  its  elevator  tracks  on  the  C.P.R.  system  at  that  point. 

The  original  proposal  was  to  use  the  Patterson  spur,  so-called,  which  connects 
the  two  systems,  but  runs  this  into  the  ladder  track  of  the  C.P.R.,  and  serious 
objection  was  made  to  the  further  use  of  this  by  the  C.P.R.  on  the  ground  that  it 
seriously  interfered  with  switching  by  that  company.  / 

After  a  personal  inspection  of  the  ground  in  the  month  of  October  last,  in 
company  with  Mr.  Drury,  our  engineer  at  Winnipeg,  it  seemed  to  me  quite  feasible 
and  was  so  reported  by  Mr.  Drury,  in  which  report  the  Chief  Engineer  concurs,  to 
leave  the  C.N.R.  tracks  at  Second  street,  at  the  isame  point  as  the  Pattterson  spur 
leaves  the  C.N.R.,  then  running  in  practically  the  same  direction  crossing  the 
Patterson  spur  on  the  north  side  of  King  istreet  and  running  easterly  on  a  14-degree 
curve  connecting  with  the  elevator  tracks  east  of  the  easterly,  switch,  as  shown  on  the 
plan  marked  "A,"  copy  of  which  is  hereto  annexed.  This  entirely  eliminates  that 
phase  of  the  objection  by  the  C.P.R. 

The  real  question  at  issue,  however,  as  I  view  it,  is  whether  or  not  an  industry 
which  is  well  served  by  one  railway  should  be  allowed  the  same  privilege  from  another 
and  competing  railway.  The  matter  has  been  before  the  Board  on  a  former  occasion, 
but,  I  believe,  never  definitely  decided,  and,  without  laying  down  any  general  principle 
to  be  followed  in  all  cases,  I  am  unable  to  see  how  the  Board  would  be  justified  in 
refusing  any  elevator  at  the  head  of  the  lakes  the  right  to  connect,  at  its  own  expense, 
of  course, 'with  any  railway  entering  that  territory. 

1  look  uix)n  the  terminal  facilities  and  harbour  front  at  Port  Arthur,  Fort 
William,  and  West  Fort  as  being  in  a  different  position  from  practically  any  other 
place  in  Canada.  They  constitute  one  great  national  port,  so  far  as  the  transporta- 
tion of  grain  and  grain  products  is  concerned,  and,  in  my  opinion,  any  man  having 
grain  for  shipment  in  any  part  of  Western  Canada  should  have  the  right  to  provide 
facilities  for  delivering  it  at  any  elevator  in  this  region  at  the  least  possible  expense. 

It  was  alleged  by  the  Elevator  Company  that,  during  the  past  year,  it  had  cost 
them  $15,000  in  switching  their  grain  from  C.N.R.  to  C.P.R.  in  the  vicinity  of  their 
elevator,  and,  while,  of  course,  there  would  be  some  profit  in  this  to  the  railway 
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companies,  yet  a  very  large  amount  of  it  would  be  taken  up  in  actual  expense,  and, 
therefore,  from  that  standpoint  alone  no  great  injury  is  done  the  railway  companies 
concerned. 

It  does,  however,  violate  the  somewhat  generally  accepted  principle  that  a  railway 
which  encourages  an  industry  upon  its  tracks  is  entitled  to  the  benefits  derived  there- 
from, but,  as  before  stated,  I  look  upon  this  location  as  national  and,  therefore,  the 
connection  should  he  granted. 

I  trust  the  day  may  come  when  some  arrangement  can  be  made  by  which  all 
grain  coming  to  the  head  of  the  Great  Lakes  can  be  handled  by  a  terminal  company, 
or  some  other  method  by  which  any  car  of  grain,  no  matter  from  what  source  it 
arrives  can  be  delivered  to  any  .elevator  on  the  harbour  front.  Pending  this  solution, 
I  feel  it  the  duty  of  this  Board  to  provide  every  facility  possible  for  the  speedy  and 
economical  handling  of  grain  at  the  lake  ports,  and,  therefore,  an  order  should  issue 
granting  the  right  to  the  applicant  to  construct  the  spur  and  make  the  connection 
with  the  C.P.K.  tracks  leading  to  the  elevator,  as  ^hown  on  the  plan  hereinbefore 
mentioned  marked  "A." 
Ottawa,  June  7,  1921. 

The  Deputy  Chief  Commissioner  concurred. 


Application  of  W.  Malcolm  Mackay,  Limited,  St.  John,  N.B.,  for  a  ruling  of  the 
Board  in  the  matter  of  car  rental  claimed  hy  the  Canadian  Pacific  Railway  on 
several  cars  of  lumher  for  export,  the  applicant  claiming  20  days  free  time  on 
such  traffic  for  export  under  agreement  between  the  Canadian  Railway  War 
Board  and  exporting  lines.  File  1700- 179-1. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Demurrage  accrued  in  connection  with  certain  cars  of  lumber  shipped  by  the 
applicant.  There  is  outstanding  to  the  railway  company  some  $724  on  this  account. 
The  applicant  contends  that  he  comes  within  the  provisions  of  an  agreementt  where- 
under  twenty  days  free  time  was  allowed  in  connection  with  export  shipments. 

Under  date  of  October  24,  1919,  an  agreement  re  demurrage  was  entered  into 
between  the  Canadian  Railway  War  Board  and  si)ecified  steamship  companies  hand- 
ling cargo  from  Atlantic  ports.    Under  this  agreement,  it  was  provided: — 

"1.  It  is  mutually  agreed  between  the  Canadian  Railway  War  Board, 
acting  on  behalf  of  the  railways,  members  thereof,  and  the  steamship  companies 
concerned,  namely,  the  Canadian  Pacific  Ocean  Services,  Limited;  the  White 
Star  Dominion  Line;  the  Robert  Reford  Company,  Limited;  the  Canadian 
Government  Merchant  Marine;  McLean  Kennedy  Company,  Limited;  Furness, 
Withy  Company,  Limited;  Canada  Steamship  Lines,  Limited;  Campagnie 
Canadienne  Transatlantique  Limited;  New  Zealand  Shipping  Company, 
Limited;  and  Elder  Dempster  &  Company,  Limited;  that  cars  containing 
freight  for  British  countries  (other  than  Canada)  and  foreign  countries  (other 
than  the  United  States),  including  that  for  Newfoundland  via  Halifax, 
Montreal  and  North  Sydney  only,  and  for  the  islands  of  St.  Pierre  and 
Miquelon  via  Halifax  or  North  Sydney  for  transhipment  to  ocean  vessels, 
whether  moving  on  through  bill  of  lading  or  otherwise,  which  are  held  on 
railway  tracks  at  Atlantic  i)orts  awaiting  vessels  or  for  other  reasons  beyond 
the  control  of  the  railways,  shall  be  allowed  twenty  (20)  days'  free  time  from 
7  a.m.  following  date  of  advice  of  arrival  at  such  port,  exclusive  of  Sundays 
and  legal  holidays,  after  which  a  toll  of  two  dollars  ($2)  per  car  per  day  or 
fraction  thereof  shall  be  charged  for  all  time  in  excess  of  free  time  exclusive 
of  Sundays  and  legal  holidays." 
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Clauses  3  and  4  of  tlie  agreement  have  the  following  provisions: — 

"  3.  If  for  any  cause  chargeable  to  the  railways,  cars  do  not  arrive  at 
seaboard  in  time  to  connect  with  the  advised  sailings  as  provided  above,  the 
free  time  shall  be  computed  from  the  next  regular  advised  sailing  date,  not  to 
exceed  twenty  {20)  days  as  above  mentioned. 

"  4.  The  steamship  icompa-nies  on  their  part  agree  that  where  such  com- 
panies are  (responsible  for  delay  to  cars  beyond  the  initial  twenty  (20)  days' 
free  time,  they  will  pay  the  railway  companies  demurrage  accruing  after 
expiration  of  such  free  time." 

The  wording  of  clause  4,  it  will  be  noted,  sets  out  that  it  refers  to  delays  for 
which  the  steamship  companies  are  liable  and  the  obligations  in  connection  there- 
with. 

Applicant  contends  that  when  a  (freight  agreement  was  entered  into  by  him 
with  any  of  the  steamship  companies  concerned  he  became  a  party  to  the  arrange- 
ment entered  into  between  the  steamship  companies  and  the  exporters,  and  had  a 
right  to  the  twenty  days'  free  time. 

The  contention  of  the  railway  concerned — the  Canadian  Pacific — is  that  the 
agreement  in  question  was  between  the  transportation  companies,  and  that  the  appli- 
cant had  no  standing  in  connection  therewith. 

The  matter  has  been  dealt  with  by  written  submissions.  The  applicant's  position 
is  more  fully  set  out  in  his  letter  of  November  24,  1920,  which  reads  as  follows: — 

"  We  regret  the  very  long  delay  in  replying  to  yours  of  June  29>  and 
August  9.  We  have  had  some  difficulty  in  getting  the  railway  bills  collected, 
but  enclose  them  herewith.  N"ine  of  the  cars  were  loaded  at  Cardigan  on  the 
Gibson  branch  of  the  Canadian  Pacific  Eailway,  two  at  Pinders  on  the  South- 
ampton branch  nearby,  and  four  at  St.  George  on  the  Shore  Line  division 
of  the  Canadian  Pacific  Railway  here.  We  cannot  supply  you  with  the  original 
bills  of  the  latter  ifour  cars  as  they  have  been  sent  to  the  people  we  bought 
the  lumber  from  at  ^^Tew  Haven,  Conn." 

"  We  enclose  copies  of  correspondence  with  the  Canadian  Pacific  Rail- 
way in  connection  with  these  matters,  and  you  will  note  that  nine  of  the  cars 
went  to  the  ss.  Jehri  for  (South  Africa,  and  the  other  six  to  the  ss.  Dunajf 
Head  for  Belfast,  Ireland. 

In  bringing  lumber  to  St.  John  for  export,  it  is  seldom  possible  to  bill 
them  direct  to  the  steamship  lines  as  we  cannot  tell  from  time  to  time  which 
port  stock  is  to  be  shipped  to.  Steamships  generally  require  lumber  in  a  hurry 
and  give  us  very  short  notice,  therefore  we  have  to  ikeep  a  supply  in  transit 
to  be  apportioned  to  whatever  lines  call  for  it  first.  Of  course  there  are  some 
lots  which  we  can  bill  direct  to  the  vessels,  but  in  most  cases  the  procedure 
has  to  be  as  above.  On  receiving  an  order  -from  the  steamship  lines  for  stock 
to  fill  space  chartered  and  which  space  has  no  definite  date  of  shipment,  we 
can  then  supply  them  with  the  car  numbers  but  it  is  impossible  beforehand 
on  account  of  the  above,*  and  the  steamship  companies  would  refuse  to  accept 
care  unless  billed  to  definite  destinations. 

"  In  sending  stock  alongside  ships  we  pay  the  freight  and  order  the  ciirs 
through  the  railway  office,  and  then  state  car  numbers  to  the  steamship  com- 
panies who  in  turn  give  the  railway  the  delivery  orders  as  stock  is  required 
alongside. 

"If  there  is  any  other  information  that  you  desire,  kindly  advise  us  and 
we  will  be  glad  to  furnieh  it." 
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Since  the  receipt  of  tliie  letter,  the  correspondence  has  been  continued.  The 
most  recent,  cominunication  from  the  applicant  which  has  been  received  within  the 
last  two  weeks  reads  as  follows : — 

"  Again  referring  to  yours  of  March  9,  we  beg  to  submit  as  follows : — 
"  Mr.  Flintoft  has  evidently  been  misinformed,  as  the  facts  of  the  matter 

are  that  lumber  consigned  to  the  steamship  companies  was  allowed  the  twenty 

days'  free  time. 

"  For  reasons  explained  to  you  previously,  we  were  unable  to  consign  our 
shipments  directly  to  steamship  companies,  and  we  think  that  a  mere  matter 
of  billing  should  not  debar  us  from  the  same  privileges  said  steamship  com- 
panies had  on  this  commodity. 

"  For  years  there  has  been  a  free  time  allowance  on  lumber  per  the  Inter- 
colonial Eailway  for  export  from  St.  John,  Halifax,  Pictou,  Pugwash, 
Miramichi,  etc. — at  one  time  as  much  as  twenty-five  days.  This  was  reduced 
to  ten  days,  and  the  'Canadian  Pacific  made  the  allowance  accordingly. 

"  But  as  the  steamship  companies  were  allowed  the  twenty  days  under 
the  agreement  of  November  1,  1919,  we  feel  that  we  certainly  are  entitled  to 
the  same  on  Liner  shipments. 

"  Trusting  for  a  favourable  decision  from  your  Board,  we  are, 

Yours  very  truly." 

The  applicant,  as  pointed  out,  alleges  that  he  has  the  right  to  the  twenty  days' 
free  time.  In  the  view  I  take  of  the  agreement,  it  seems  to  me  that  the  fundamental 
matter  is^  what  was  covered  by  the  agreement  ? 

While  the  transaction  was  concerned  with  the  Canadian  Pacific,  reference  must 
in  the  first  instance  be  made  to  the  tariffs  of  the  Canadian  Government  Railways. 
The  reasons  for  this  will  be  later  apparent. 

A  special  freight  tariff,  CP.  179  of  the  Canadian  Government  Railways,  was 
effective  February  5,  1918.  This  is  a  special  freight  tariff  providing  Car  Demurrage 
Regulations  on  Carload  Traffic  at  Tidewater  Ports.  This  provided,  in  the  case  of 
boards,  box  shocks,  deals,  lath,  pickets,  pit  props,  and  square  timber,  a  free  time 
allowance  of  ten  days.  This  free  time  allowance  of  ten  days  runs  from  the  date  of 
arrival  and  applies  at  a  group  of  eleven  ports,  St.  John  and  Halifax  being  included 
in  the  list. 

The  same  tariff  carries  a  notation  as  to  "  All  Other  Traffic."  It  provides  at 
Halifax  and  St.  John  in  respect  of  shipments  from  points  within  400  miles  from  the 
seaboard  port  via  which  traffic  is  to  be  exported,  a  free  time  allowance  of  ten  days 
from  date  of  arrival;  and,  further,  provides  that  in  case  of  points  over  400  mile.s 
from  the  seaboard  port  via  which  traffic  is  to  be  exported  fifteen  days  from  the  dat3 
of  arrival.  This  is  the  car  demurrage  tariff  which  was  operative  on  the  Canadian 
Government  Railways  at  the  date  when  the  agreement  already  referred  to  was  entered 
into.  The  agreement  was  executed  October  24,  1'919,  and  was  to  be  effective 
November  1,  1919. 

The  first  tariff  reference  I  find  to  the  agreement  is  set  out  in  Canadian  National 
Railways  tariff  C.R.  17,  which  cancels  C.G.  Railways  O.R.  179,  already  referred 
to.  C.R.  No.  17,  issued  December  30,  1919,  and  was  effective  February  1,  1920. 
The  tariff  is  a  special  freight  tariff  providing  Car  Demurrage  Regulations  on  Carload 
Traffic  at  Specified  Tidewater  Ports.  It  sets  out  in  the  items  of  lumber  already 
referred  to  free  time  allowance  at  fourteen  seaboard  points,  including  St.  John  and 
Halifax;  and  provides  that  on  shipments  from  stations  on  the  Canadian  National 
Railways  and  connections  there  shall  be  free  time  allowance  of  five  days  from  date 
of  arrival.  Further  provision  is  made  by  note  1  that  after  expiration  of  the  free 
period  named,  car  demurrage  will  be  charged  at  the  rate  of  $1  per  car  per  day,  or 
fraction  thereof.    This  is  the  same  rate  which  applied  in  the  case  of  tariff  C.R.  179 
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In  the  case  of  "All  other  traffic"  provision  is  made  that  there  shall  be  applic- 
able at  Halifax,  St.  John  or  North  Sydney  "  demurrage  regulations  as  per  the 
agreement  between  the  Canadian  Railway  War  Board  and  steamship  lines." 

It  appears,  then,  that  the  first  tariff  sanction  given  to  the  agreement  was  by 
tariff  effective  February  1,  1'9'20;  and  it  fu*rther  appears  from  an  analysis  of  the  said 
tariff  that  the  provisions  of  the  agreement  did  not  apply  to  lumber.  It  may  be  noted 
in  passing  that  in  said  tariff  hay  is  given  the  same  treatment  as  lumber. 

In  a  communication  from  the  Board,  the  applicant  was  asked  to  state  the  number 
of  carloads  of  lunaber  referred  to.  The  applicant  replied  to  this,  furnishing  corre- 
spondence showing  that  under  date  of  February  20,  1920,  the  terminal  agent  of  the 
Canadian  Pacific  Railway  Company  at  West  St.  John  was  written  to  informing  him 
that  applicant  has  in  his  yard  9  cars  of  lumber  "which  may  be  required'''  for  ss.  Jekri. 
On  February  25,  1920,  a  conmiunication  was  addressed  to  the  Elder-Dempster 
Company,  which  covers  in  part  the  cars  already  referred  to  and  adds  three  more 
for  shipment  by  ss.  Jekri.  On  April  14,  1920,  the  terminal  agent  of  the  Canadian 
Pacific  Railway  Company  at  West  St.  John  was  written  to  by  applicant  informing  him 
that  he  had  at  West  St.  John  eight  cars  intended  for  ss.  Dunajf  Head. 

There  has  not  been  submitted  to  the  Board  the  dates  when  the  demurrage 
accrued,  but  the  statement  set  out  shows  that  the  first  notification  to  the  railway  as 
to  the  cars  available  for  shipment  was  on  February  20,  and,  as  has  been  pointed  out, 
C.R.  17  was  effective  February  1,  1920.  It  is  clear  that  under  the  Canadian  National 
Railways  tariff  the  agreement  relied  on  did  not  apply  to  lumber. 

There  is  no  tariff  of  the  Canadian  Pacific  giving  any  sanction  whatever  to  the 
agreement.  The  Canadian  Pacific  states  that  the  Canadian  National  Railways  having 
published  a  tariff"  allowing  ten  days  free  time  at  St.  John,  Halifax  and  Sydney  in  the 
case  of  export  lumber,  and  averaging  $1  per  day  for  delay  beyond  the  ten  days,  this 
scale  was  adopted  by  the  Canadian  Pacific,  and  the  charges  were  made  accordingly. 
The  railway  states,  however,  that  no  such  tariff  ,was  ever  published  by  it.  The  tariffs 
of  the  Canadian  Pacific  have  been  checked  and  the  Board  finds  no  record  of  a  tariff 
allowing  ten  days'  free  time  at  St.  John,  Halifax  and  Sydney  in  case  of  export  lumber. 

At  the  time  the  cars  were  available  for  movement  as  represented  ,in  the  record 
placed  before  the  Board,  the  Canadian  National  tariff  C.R.  No.  17  only  allowed  five 
days'  free  time. 

In  the  absence  of  Canadian  Pacific  tariff  dealing  with  the  question  of  free  time 
on  export  lumber,  recourse  must  be  liad  to  the  demurrage  rules.  By  exception  2,  to 
rule  3  of  said  rules,  provision  is  made  for  five  days'  free  time  being  allowed  at 
Montreal  and  at  tide-water  ports  for  unloading  lumber  and  hay  for  export. 

As  a  matter  of  tariff  construction, , I  am  of  the  opinion  that  this  is  the  provision 
which  applied  in  the  case  of  the  Canadian  Pacific  Railway  Company.  In  making 
an  adjustment  on  the  basis  of  ten  days'  free  time  something  was  done  which  was  in 
ease  of  the  provisions  of  the  demurrage  rules.  I  am  unable  to  find  any  tariff  sanction 
authorizing,  as  requested  by  the  applicant,  the  application  of  the  twenty  days'  free 
time  under  the  agreement  to  the  shipments  involved  in  the  present  application. 
June  8,  1921. 

The  Chief  Commissioner  and  Commissioner  Boyce  concurred. 
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Complaint  of  the  Retail  Merchants'  Association  of  Chatham^  Ont.,  per  Wilson,  Pike 
&  Stewart,  against  action  of  the  City  Council  tearing  up  the  tracks  of  the 
Chatham,  Wallacehurg  and  Lake  Erie  Railway  on  King  street,  from  William 
street  to  the  Post  Office,  Chatham,  Ont.  File  1913-2. 

JUDGMEOT  * 

M-cLean,  Assistant  Chief  Commissioner: 

'  Complaint  is  made  by  wire  as  follows : — 

"Retail  Merchants'  .Association  object  to  city  council  tearing  up  tracks 
of  Chatham,  Wallaceburg  and  Lake  Erie  Railway  on  King  street  from  William 
street  to  post  office.  Work  is  to  commence  to-morrow  morning.  Great  injury 
will  ensue  to  merchants  and  market  and  the  action  of  council  is  biased  and 
against  interests  of  municipality  which  voted  large  bonus.  Please  wire  Mayor 
F.  H.  Briscoe  to  have  work  stopped  in  meantime  and  send  representative  or 
hold  session  here  to  decide  matter  which  is  most  urgent  and  important. 
Answer." 

In  reply,  the  mayor  of  the  city  of  Chatham  replied  by  wire  that  the  portion  of 
the  track  involved  on  King  street  was  being  removed  under  resolution  of  the  city 
council.  It  was  stated  action  was  being  taken  under  the  provisions  of  the  franchise 
arrangements,  and  council  was  acting  under  the  legal  opinion  of  the  city  solicitor. 

A  further  communication  setting  out  at  more  length  what  was  involved  was 
contained  in  the  following  telegram  from  the  mayor: — 

"Supplementing  my  telegram  this  morning.  Under  franchise  arrange- 
ments between  Chatham  and  the  C.  W.  and  L.  E.,  the  company  is  obliged  to 
keep  tracks  proper  state  of  repair.  Franchise  provides  for  removal  of  tracks 
by  the  city  if  such  repair  work  is  neglected.  iSTotice  was  given  in  June,  1920, 
to  the  company  to  repair  tracks  but  said  notice  was  ignored.  City  has  already 
been  put  to  expense  of  approximately  $1,500  in  keeping  up  this  street  and 
company  is  not  financially  able  to  pay.  The  estimated  cost  necessary  to  be 
expended  by  the  railway  company  in  order  to  live  up  to  their  franchise  is 
$35,000,  which  company  say  would  completely  put  them  out  of  business  and 
in  that  event  Chatham  would  not  have  any  service.  This  portion  of  King  street 
pavement  is  in  disgraceful,  and  dangerous  condition  and  it  is  impossible  to  do 
any  permanent  work  on  the  street  while  the  tracks  are  in  their  condition. 
Retail  merchants  are  far  from  being  united  in  opposition  to  the  removal  of 
tracks.  Council  feels  their  action  represents  the  sentiment  of  the  vast  majority 
of  the  citizens." 

A  written  communication  from  the  solicitors  of  the  Retail  Merchants'  Associa- 
tion of  Chatham  has  been  received  dealing  with  the  by-laws  which  constitute  the 
franchise  arrangements  of  the  Chatham,  Wallacehurg  and  Lake  Erie  Railway  in 
respect  of  its  operation  through  the  city  of  Chatham.  Said  communication  tra- 
verses at  length  the  various  provisions  of  the  by-laws  which  are  regarded  as  pertinent, 
and  contends  that  the  action  of  the  city  is  not  properly  grounded  upon  its  rights  as 
reserved  in  the  by-laws  in  question.  Reference  is  made  to  the  fact  that  the  railway 
had  a  Dominion  charter.  It  is  also  set  out  that  by  the  Board's  order  of  July  li5, 
1^07,  sanction  was  given  to  carry  the  lines  of  the  railway  on  various  streets  of  the 
city.  The  intervention  of  the  Board  is  asked  for,  it  being  represented  that  applicants 
desire  an  early  hearing  or  trial  in  the  matter,  and  that  in  the  meantime  an  injunc- 
tion or  order  of  the  nature  thereof  should  issue  restraining  the  city  from  tearing 
up  /the  tracks  on  King  street  between  Fourth  street  and  William  street. 
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The  Board  has  been  advieed  by  a  representative  of  the  citj^  that  in  view  of  the 
telegraphic  correspondence  which  has  taken  place,  the  matter  is  standing  pending 
intimation  of  the  position  taken  by  the  Board. 

It  was  also  eet  out  that  no  objection  ha3  been  taken  by  the  railway  to  the  action 
involved.  It  may  be  noted  that  no  objection  of  the  railway  has  been  filed  with  the 
Board.  The  portion  of  track  involved  is  stated  to  be  a  stub-end  of  some  90O  feet  in 
length. 

So  far  as  the  provisions  of  agreements  are  concerned,  the  powers  of  the  Board 
as  to  the  enforcement  of  agreements  are  ae  set  out  in  section  3'5  of  the  Kailway  Act. 
On  consideration  of  this  section,  I  am  of  opinion  that  it  is  not  applicable  to  the 
state  of  facte  herein  involved. 

mile  the  Board's  Order  32:72  of  July  115,  19017,  did  deal  with  the  location  of 
the  railway  through  Chatham,  the  fundamental  matter,  so  far  as  the  location  was 
concerned,  was  the  prior  consent  of  the  city  of  (Chatham.  Under  the  Railway  Act 
of  1906,  section  2S5,  it  is  stated:— 

"  Provided  that  the  Board  .shall  not  grant  leave  to  any  company  to  cai-ry 
any  street  railway  or  tramway  or  any  railway  operated  or  to  be  operated  as  a 
street  railway  or  tramway,  along  any  highway  which  is  within  the  limits  of 
any  city  or  incorporated  town,  until  the  company  has  first  obtained  consent 
therefor  by  a  by-law  of  the  municipal  authority  of  such  city  or  incorporated 
town." 

The  same  provision  is  contained  in  the  Railway  Act  of  1919,  section  265,  sub- 
section 1. 

In  view  of  the  wording  of  the  section,  the  Board's  order  would  have  been  of  no 
avail  without  the  consent  of  the  city ;  that  is  to  say,  the  consent  of  the  city,  formally 
evidenced  as  set  out  in  the  section,  is  a  conditiou  precedent  to  the  exercise  of  the 
Board's  powers.  Since  the  consent  in  question  arises  from  a  jurisdiction  independent 
of  the  Board,  that  is  to  say,  the  powers  of  the  municipality  under  the  appropriate 
provincial  legislation,  I  am  of  the  opinion  that  if  any  question  arises  as  to  whether 
action  subsequently  taken  by  the  municipality  is  within  the  rights  reserved  by  the 
municipality  under  the  franchise  grant,  the  determination  of  such  question  is  one 
falling  within  the  jurisdiction  of  the  courts  and  not  of  the  Board.  It  has  to  be  borne 
in  mind  that  the  Board  of  Railway  Commissioners  for  Canada  is  a  statutory  tribunal. 
As  has  been  stated  by  the  Board,  "  The  general  principle  applicable  to  such  a  body 
is  that  its  jurisdiction  is  only  such  as  the  statute  gives  by  its  express  terms  or  the 
necessary  implication  therefrom."    Duthie  vs.  G.T.R.,  ^  Can.  Ry.  Cos.,  311. 

It  is  not  the  function  of  the  Board  to  supplant  or  supplement  the  provincial 
courts  in  the  exercise  of  their  ordinary  jurisdiction. 

Commissioner  Boyce  concurred. 

June  8,  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

While  I  entirely  concur  in  the  foregoing,  yet  I  would  go  somewhat  further  than 
Dr.  McLean  has  gone.  The  facts  of  the  case  as  presented  to  us  are  as  follows :  In 
1907  the  Board  issued  an  order  granting  the  railway  company  the  right  to  lay  its 
tracks  on  certain  streets  in  the  city  of  Chatham,  but  only  after  consent  was  given  by 
the  city  according  to  law.  Now  the  city  wishes  to  remove  the  tracks  and  the  railway 
company  offers  no  objection,  i.e.,  both  parties  to  the  original  con,tract  are  anxious  to 
remove  them.  Under  these  circumstances,  I  do  not  think  the  Board  would  be  justified 
in  attempting  to  restrain  their  action  on  the  application  of  the  third  parties  even 
though  they  be  taxpayers. 

June  9,  1921. 
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ORiDER  No.  31045 

In  the  matter  of  the  application  of  the  Great  Northern  Railway  Company,  under 
section  SJ^5  of  the  Railway  Act,  1919,  for  permission  to  issue  an  annual  pass 
in  favour  of  Dr.  W.  Little,  Dominion  Veterinary  Inspector,  good  between 
Brandon,  in  the  province  of  Manitoba,  and  Church's  Ferry,  in  the  state  of 
North  Dakota. 

File  No.,  496.26. 

Saturday,  the  28th  day  of  May,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof;  and  upon 
its  appearing  to  the  Board  that  the  case  in  point  is  within  the  spirit  and  intent  of 
the  general  and  special  orders  of  the  Board  permitting  railway  companies  to  carry 
free  of  charge  the  officials  of  the  different  departments  and  the  persons  named  in 
the  said  orders, — 

The  Board  therefore  orders:  That  i)ermission  be,  and  it  is  hereby,  granted  the 
Great  Northern  Railway  Company  to  issue  an  annual  pass  in  favour  of  the  said 
Dr.  W.  Little,  Dominion  Veterinary  Inspector,  good  between  Brandon  and  Banner- 
man,  in  the.  province  of  Manitoba. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  31068 

In  the  matter  of  the  General  Order  of  the  Board  No.  llJf,  daied  January  31,  lOlJf,  and 
the  application  of  the  Canadian  Pacific  Railway  Compcuny,  hereinafter  called 
the  "  applicant  company/'  for  authority  to  remove  the  station  agent  at  Versailles, 
on  its  Farnham  Subdivision,  in  the  province  of  Quebec. 

File  No.  4205.295. 

Monday,  the  30th  day  of  May,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  and  the  report  and 
recommendation  of  an  Inspector  of  the  Board, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  granted 
leave,  pending  further  order,  to  remove  its  station  agent  at  Versailles,  in  the  province 
of  Quebec,  subject  to  and  upon  the  condition  that  a  caretaker  be  appointed  to  see 
that  the  station  is  kept  clean,  and  when  necessary  heated  and  lighted,  for  the  accom- 
modation of  passengers  on  the  arrival  and  departure  of  trains,  to  sell  tickets,  and  to 
care  for  L.C.L.  freight  and  express  shipments. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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Applicaiion  of  the  township  of  Tilhury  West  for  an  mder  under  the  provvsicms  of 
the  Railway  Act  approving  of  the  plans  and  specifications  of  what  is  known 
a^s  the  Dodson  drcfin,  to  he  constructed  on  the  Idnds  of  the  Michigan  Central 
Railroad  Compcmy. 

File  Xo.  3O720. 

The  matter  was  referred  to  the  Assistant  Chief  Engineer  of  the  Board  for 
inspection  and  report,  and,  on  the  19th  of  April,  1'9'21,  he  reported  as  follows: — 

"  On  the  14th  inst.  I  inspected  the  location  of  the  Dodeon  drain  in  the 
towiiship  of  Til'bury  West. 

"  Although  the  proposed  ditdh  appears,  on  the  plan,  to  istart  some  distance 
east  of  12  and  13  side  road,  the  railway  has  a  ditch  to  the  side  road,  and  the 
township  turns  its  water  into  the  railway  ditch.  The  distance  from  the  side 
road  to  Big  creek,  the  outlet,  is  7,700  feet. 

This  ditch  alonjg  the  right-of-way  was  constructed  by  the  company  and 
is  the  usual  railway  ditch  for  the  purpose  of  draining  the  rigtht-of-way.  The 
land  in  the  vicinity  is  very  flat  and  level.  Mr.  Xewman  states  that  the  natural 
and  artificial  drainage  of  this  land  was  to  the  north  and  this  was  the  only 
drain  that  the  owners  of  the  land  south  of  the  railway  in  the  Middle  road 
north  lots  have  ever  had  or  made  use  of  since  the  railway  was  constructed. 
As  the  ditch  is  well  defined  the  farmers  naturally  made  use  of  it  and  have 
run  tile  to  it  in  places.  There  may  he  a  slight  fall  to  the  north,  but  it  is  so 
slight  as  not  to  be  noticeable. 

It  is  very  essential  that  the  roadbed  of  a  railway  should  be  wel] 
drained,  and  this  applies  to  the  Michigan  Central  in  a  special  degree  as  some 
of  its  trains  run  at  a  very  high  rate  of  speed.  At  times  considerable  water 
will  be  running  through  the  pT0[X)6ed  ditch  and  this  will  keep  the  roadbed 
soft,  and  towards  the  outlet  where  the  grade  descends  rapidly,  there  is  danger 
of  the  toe  of  the  embankment  being  undermined,  notwithstanding  what  Mr. 
iTewman  says  to  the  contrary. 

"  The  rigiht-of-way  of  the  railway  is  90  feet  wide,  and  no  doubt,  in  the 
course  of  time  the  company  w'ill  require  it  for  additional  tracks.  There  are 
five  farm  crossings  where,  under  the  proposed  drainage  scheme,  it  will  bo 
necessary  to  put  in  pipe  two  feet  in  diameter  at  a  cost  of  at  least  $250  each, 
or  $1,250. 

"  I  am  of  opinion  that  the  railway's  right-of-way  should  not  be  used  for 
this  drainage  scheme,  as  it  is  needed  for  other  purposes,  and  for  other  reason.^ 
given  above.    If  the  drainage  is  to  the  north  the  company  has  no  objection 
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to  putting  a  culvert  through  its  embankment,  but  it  objects  very  strongly  to 
its  right  of  way  being  used  for  a  draina.ge  scheme,  and  I  think  the  objectiou 
well  taken. 

I  recommend  that  the  application  be  refused.  There  is  a  precedent  for 
this  in  the  case  of  the  McGugan- Carrie  drain,  in  the  township  of  Ekfrid, 
where  the  Board  refused  to  permit  the  Gjand  Trunk  Railway's  right-of-way 
to  be  used  for  drainage  purposes.    File  No.  4921.    Cas6  4633. 

I  have  the  honour  to  be,  sir, 

"  Your  obedient  servant, 

"T.  L.  SIMMONS, 

Assistant  Chief  Engineer/' 

RULING  ' 

The  Board  adopted  the  report  of  the  Assistant  Chief  Engineer,  and,  on  the  12th 
of  May,  1921,  itsued  the  following  order: — 

Upon  reading  the  submissions  filed  on  behalf  of  the  railway  company, 
and  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of  the 
Board — 

It  is  ordered:  That  the  application  be,  and  it  is  hereby,  refused. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


Application  of  the  National  Dairy  Council  of  Canada,  on  hehalf  of  the  Canadian 
Association  of  Ice  Cream  Manufacture,  under  Order  in  Council  P.C.  1509, 
for  redonsid&rOition  of  fhe  order  of  the  Board  No.  28883,  dmted  October  9,  1919, 
refusing  an  application  of  the  said  association  for  a  reduction  in  the  express 
cla>ssification  of  ice  creoim  from  the  first  class  to  the  second  class. 

Eile  No.  29010'.  2. 

JUDGMENT 

Hon.  E.  B.  Carvell,  K.  C,  Chief  Commissioner: 

This  case  was  heard  at  Ottawa,  on  the  2Tth  day  of  October  laist,  and,  in  sub- 
stanc-e,  is  an  application  of  the  manufacturers  of  iice-cream  'that  this  commodity 
should  be  placed  in  the  second  clas's  ¥or  expr^-sB  purpoises  and  not  in  the  first,  the 
contention  being  that,  as  ice-cream  is  a  food,  it  should  be  placed  on  the  same  footing 
for  express  charges  as  mosit  o^ther  food  prod-ucts. 

Practical^'  the  whole  object  of  the  applicants  at  the  hearing  seemed  to  be  to 
establish  the  fact  that  ice-cream  wa&  a  food.  I  Mi  then,  and  now  feel,  tha!;t  it  wa'S 
unnecessary  to  have  gone  to  all  the  trouble  because  every  person  knowing  the  com- 
ponent partis  of  ice-cream  must  ladmit  tha-'t  it  possesses  food  value  of  a  very  high 
order.  On  the  other  hand,  I  cannot  get  away  from  the  idea  that  ice-cream  is  essen- 
tially a  luxury. 

It  was  argued  very  ^strenuously,  and  no  doubt  is  true,  'tha't  in  .ho^spitals  it  is 
used  to  some  extent  ^as  a  food  and  .that,  in  many  cases,  with  delicate  children,  tihey 
may  be  induced  to  partake  of  milk  aaid  cream  in  the  form  of  ice-cream  which  they 
would  refuse  in  their  ordinary  condition,  but  tihese  instances  must  be  very  rare,  and, 
in  my  opinion,  are  not  such  as  to  "place  it  in  the  category  of  an  ordinary  food  pro- 
duct. 

From  a  sofnewhat  intimate  knowledge  of  the  manner  in  which  this  product  is 
consumed  in  the  country,  I  consider  it  a  luxury  ju<st  the  game  as  soda,  waiter  or 
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candy.  Ice-<?ream  is  shipped  in  'bulk,  usually  in  5-gallon  cans.  It  goes  to  hotels, 
restaurants,  ice-cream  parlors,  etc.,  and  is  served  out  in  very  small  q-uantitie^  at  a 
tremendousb'  increased  rate  wer  fhe  original  cos't  of  the  article,  and  a  reduction 
in  the  expreas  rate,  in  my  opinion,  wou'ld  in  no  case  inure  to  ithe  benefit  cyi  the  ulti- 
mate consumer  but  would  eimply  be  an  added  profit  to  the  manufacturer  and  the 
middleman.  For  'these  reasons,  I  think  the  application  should  be  diemissed. 
June  6,  1921. 

The  A:;sistant  Chief  Commissioner  and  Commissioner  Eutherford  concurred. 


Complaint  of  7^esidents  of  Osborne,  Manitoba,  against  the  proposed  closing  of  Oshorne 
Station  hy  the  Canadian  Pacific  Railway  Company. 

File  Xo.  4205.279. 

Hon.  F.  B.  Carvell,  K.C,  Chief  ^Commissioner  : 

This  case  was  heard  at  Winnipeg  on  the  25th  day  of  April,  and  it  seems  that 
the  agency  was  eetablieliLed  at  Ofe'borne  without  consulting  the  Board  and,  when 
business  fell  off,  in  February  last,  was  withdrawn.  The  amount  of  business  for  tha 
year  19'20  would  warrant  the  employment  of  an  agent  under  the  rulejs  now  existing 
and  would  very  nearly  reach  the  point  under  the  rule  as  the  railway  companies  are 
asking  to  have  it  amended. 

The  circumstances,  however,  are  somewhat  peculiar.  The  land  in  the  viteindty 
-of  the  railway  station  is  owned  'by  some  person  who  declinesi  to  part  wil^h  it,  the 
result  being  there  are  no  stores,  shops,  or  business  of  any  kind  in  the  immediate 
vicinity. 

Th.e  railway  company,  in  my  opinion,  has'  not  acted  according  to  the  require- 
ments of  General  Order  Xo.  119,  'but,  in  view  of  the  falling-ofE  in  businesis,  I  thiuk 
a  caretaker  should  be  appointed  to  perform  the  usual  duties  until  September  15,  at 
which  date  an  agent  should  he  appointed,  and,  if  the  company  wisih  to  have  the  same 
withdrawn,  they  should  then. apply  to  the  Board  under  General  Order  No.  119. 
Ottawa,  June  7,  1921. 

Commissioner  Boyce  concurred. 


Application  of  the  Caruada  West  Coal  Company,  Limited,  Taber,  Alba.,  and  the 
International  Coal  and  Coke  Compamy,  Limited,  Coleman,  Alta.,  re  rades  on 
cOcU  from  the  Lethhridge  a>nd  the  Cro^janest  districts  to  Winnipeg  and  inter- 
mediate points  as  compared  with  the  rates  prevailing  from  the  Drumheller 
and  the  Rochy  Mountain  districts  to  Winnipeg  and  intermediate  points. 

File  No.  27425.75. 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner  : 

At  the  sittings  of  the  Board  in  Winnipeg  on  the  27th  of  April,  Mr.  Hough, 
K.C,  on  'behalf  of  the  applicants,  submitted  a  memorandum  pointing  out  that  the 
rate  on  coal  from  the  Lethhridge  and  Crowsnest  mines  was  greater  than  that  from 
the  Drumheller  and  Eocky  Mountain  districts  to  Winnipeg,  although  the  mileage 
from  Lethbridg'e  was  less  than  that  from  Drumheller,  claiming  discrimination  and 
asking  that  the  Lethhridge  and  Crowsnest  rates  be  reduced  to  the  Drumheller  rates. 
No  notice  had  been  serv^ed  upon  the  railw^ay  companies,  and,  therefore  they  were 
given  an  opportunity  to  reply,  whrch  they  have  now  done. 

24459—2 
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On  examining-  the  facts  as  presented,  I  am  unable  to  conclude  that  discrimina' 
tion  exiiSts.  It  seems  that,  in  the  Western  Rates  Case  judgment  of  1914,  the  rates 
on  coal  from  Lethbridgie  to  Winnipeg  were  established  on  a  uniform  basis  of  56  per 
cent  of  the  tentii-tcl-ass  standard'  rates,  which  is  tihe  present  'Canadian  Pacific  Railway 
tariff.  At  that  time,  a  lower  basis  was  in  effect  from  Drumheller  than  this  standard 
would  produce.  As  all  coal  rates  were  increased  by  Oxder  in  Council  P.'C.  1863,  and 
also  by  the  Rate  judgment  of  Septefmlber  last,  the  difference  between  the  two  rates, 
no  doubt,  was  somewhat  increased.  In  the  Board's  judgment  in  the  Western  Rates 
Case  of  1914  the  followinig  appears: — 

"  and,  where,  in  isome  isolated  cases,  the  companies,  for  some  specific  reasons, 
have  an  ^existing  rate  lower  than  the  basis  now  preseribed,  the  existing  rate 
shall  be  continued." 

And,  in  the  Board's  General  Order  No.  12'5,  dated  May  30,  1914,  some  months  prior 
to  the  judgment  above  referred  to,  the  Board  positively  ordered  as  follows: — 

and  it  is  further  ordered  that,  for  a  period  of  two  years  from  the  date  of 
this  Order,  no  rates  at  present  in  effect  west  of  Port  Arthur,  Ont.,  be 
increased  without  the  approval  of  the  Board." 

It,  therefore,  seems  that  the  rates'  now  existing  are  proper  and  legal  under  the 
existing  orders  of  the  Board. 

Discrimination  is  alleged  in  that  the  Canadian  Pacific  Railway  Company  is 
charging  a  greater  rate  on  coal  from  Lethbridge  than  is  the  Canadian  ISTational 
from  Drumheller,  but  I  do  not  understand  that  a  rate  charged  by  one  railway  which 
may  be  greater  than  that,  charged  by  another  for  the  same  service  can  be  considered 
discriminatory.  If  the  Canadian  Pacific  Railway  were  handling  coal  from  Drum- 
heller at  the  Canadian  National  Railway  rate  and  dharging  a  greaiter  amount  from 
Lethbridge,  a  shorter  distance,  I  think  it  would  be  a  proper  case  for  consideration 
by  the  Board  on  the  ground  of  discrimination,  but  that  point  has  not  yet  been 
reached,  and,  should  the  Canadian  Pacific  Railway  get  into  Drumheller  field,  as  I 
presume  it  will  in  the  near  future,  probably  this  matter  will  have  to  be  finally 
decided.    Therefore,  I  think  the  application  should  be  disnaissed. 

June  8,  1921. 

Commissioner  Boyce  concurred. 


Application  of  the  Canadian  National  Railways  for  approval  of  plan  showing  the 
proposed  replacement  of  timber  trestle  at  mileage  50-3  hy  a  4  hy  6  concrete 
culvert,  and  the  closing  up  of  the  old  Nipissing  and  Noshonsing  Railway, 
vjhich  has  been  used  as  a  public  highway. 

File  No.  18402.121. 

JUDGMENT 

McLean,  Aj^sistaxt  Chief  Commissioner: 

I  think  tihat  it  is  unquestionable  that  the  road  up  to  the  point  of  crossing,  and 
on  either  side  of  it,  is  a  highway  under  the  prwanoial  law.  Further,  it  is  unques- 
tionable that  the  Nipissin^  and  Nogbonsing  Railway  is  senior  to  the  C.N.R.  The 
Nipi&sing  and  Nosbonsing  is  no  longer  in  use  as  a  railway.  The  highway  user  of 
the  right-of-way  at  the  point  of  crossing  is  junior  to  the  C.N.R.  Further,  so.  far  as 
the  Railway  Act  is  concerned,  there  lias  not  been  given  any  sanction  to  the  highway 
at  the  ix>int  of  crossing. 

Under  a  situation  where  the  road  is  simply  carried  through  between  the  tre6t;lo 
bents  this  is  not  of  practical  importance,  althouigh  the  legal  question  is  unaffected 
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by  this  fact.  But  "unices  tlie  question  of  fillinjg  comes  up  atentio-n  miast  be  given  to 
the  fact  tb.at  the  injunicipal  road  at  the  point  of  cnooising  has  no  legal  'sitatus  under 
the  Railway  Act.  T(hi®  being  eo,  the  Board  would  have  no  power  under  the  RailSvay 
Act  to  direct  that  the  cost  involved  should  be  bo,rne  by  the  railway  in  order  that  the 
road  in  q'ue&tion  should  be  carried  through  a  subway.  So  far  as  the  Railway  Act  is 
concerned,  there  is  no  'hagh^vay  at  the  point  in  question.  An  ai>plication  would  be 
necessary  to  legalize  as  a  highway  a  crossing  of  which  nature  it  may  be  at  this  point 
— that  is  to  say,  the  application  itself  will  be  an  adtaisision  that  the  crossing  was 
junior. 

I  presume  the  mundcipality  would  not  be  prepared  to  oarrij-  the  burden  o'f  cos^;. 

I  have  thought  that  perhaps'  the  matter  migh  tbe  approached  from  the  stand- 
point of  J.  R.  Booth  having,  as  an  inicident  to  hils  ownership  of  the  right- 0)f -way, 
the  right  to  use  the  right-of-way  after  the  rails  were  taken  up,  said  use  being  by 
way  of  user  for  hig^hway  purposes;  and  I  thought  of  the  further  implication  that 
such  right  of  user  would  pass  the  municipality  under  the  rental  arrangement.  But 
here  again  it  would  appear  the  rails  of  the  Nipissing  and  Nosbonsing  having  been 
taken  up  some  years  after  the  C.^^r.R.  was  built  that  whatever  might  be  the  owner's 
intention  as  to,  allocation,  if  any,  the  right-of-way  would  not,  at  the  point  of 
crossing,  have  the  status  of  a  highway  without  the  requisite  sanction  under  the 
Railway  Act. 

I  regret  very  much  having  to  come  to  this  oonclueiion.  On  the  facts'  the  reloca- 
tion of  the  highway  will  work  a  hardship,  and  will  afford  a  much  less  convenient 
method  of  travelling  t^han  at  present  exists.  At  the  same  time,  I  am  unable  to  see 
how  the  cost  can  be  put  on  the  railway.  The  trestle  has  some  life  yet;  buft  the 
Engineer  does  not  question  the  propriety  of  the  filling. 

There  is  an  unopened  road  allowance  not  far  from  tJie  point  of  crossing  and  the 
municipality  would  have  rights  as  to  the  ox>enin)g  of  this  at  the  expense  of  the  rail- 
way, both  for  the  construction  and  maintenance.  Even  if,  however,  the  Board 
directed  that  in  lieu  of  opening  up  the  road  allowance  the  cost  of  construction  and 
maintenance  of  same  should  be  charged  against  the  railway  in  connection  with  the 
present  crossing,  this  would  fall  far  sihort  of  the  expenditure  necessary. 

May  25,  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner  : 

I  feel  compelled  to  agree  with  the  position  taken  by  Dr.  McLean  as  to  the  legal 
rights  of  the  municipality  in  the  use  of  the  old  Nipissing  and  Xosibonsing  right-of- 
way  as  a  highway.  It  seems  clear  to  nae  that  the  only  right  over  the  present  'C.N.R. 
track  is  for  a  railway,  and,  in  order  to  make  it  a  highway,  it  would  have  to  be 
created  as  such  and  then  authority  received  from  this  Board  for  the  crossing,  in 
which  case  the  C.X.R.  would  be  senior  to  the  highway. 

June  2,  1921. 

Commissioner  Boyce: 

I  agree  with  the  Assistant  Chief  Commissioner's  memo,  of  the  25th  May  last. 

The  municipality  asserts  that  the  abandoned-  right-of-way  of  the  Mpisising  and 
Nosbonsing  Railway  is  now  a  highway,  because  (a)  it  acquired  it  for  such  purposes 
from  the  owner  of  the  fee,  and  dedicated  it  to  the  public  use  by  the  ex-penditure  of 
public  money  upon  its  maintenance  and  repair  as  a  highway,  and  (h)  because,  with 
its  consent,  and  as  a  part  of  the  highway  system  of  Ontario,  the  Government  of  the 
province  has  also  expended  upon  it  public  moneys  for  its  maintenance  and  repair 
as  a  highway. 

I  think,  therefore,  that  it  would  be  hard  to  disregard  the  status  of  the  roadway 
in  question  as  one  dedicated  to  public  use,  and  therefore,  a  highway. 
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But  it  could  manifestly  only  aisisume  the  status  of  a  liighway  since  it  ceased  to 
be  a  railway  rig'ht-of-way,  and  tihe'refore,  as  a  hig^hway  it  ie  junior  to  the  Canadian 
Xorthern  Railway  whose  lime  it  seeks  to  cross  at  this  'point.  No  leave  of  the  Bo.ard 
having  been  c;btained,  the  niiuniicipality  should  clearly  proceed  under  sections  256 
or  25'7  of  the  Railway  Act.  It  has  not  doctie  iso  and,  therefore,  thiere  is  nothing  before 
the  Board  ux>on  which  a-n  order  could  be  made  projecting  the  highway  across  the 
railway. 

The  whole  question  might  be  dealt  with  together  so  as  to  cause  the  least  incon- 
venience to  the  public  using  the  highway.  I  would  suggest  that  the  municipality 
be  requested,  under  section  25T,  to  file  plans  of  a  suitable  diversion,  so  that  the 
closing  of  the  present  undeT-<?ro66ing  may  be  contemporaneous  with  the  opening  of 
the  diverted  road,  if  that  be  practicable.  The  cost  of  such  a  diversion  would  have 
to  be  borne  by  the  municipality  exercis^ing  jurisdiction  over  the  highway. 

June  10,  1921. 


Application  of  the  city  of  Toronto,  per  Wm.  Johnston,  under  sections  SIf-,  162,  and 
187  for  an  Order  for  the  discontinuance  and  removal  hy  the  Grand  Trunk  Rail- 
way Company  of  siding  extending  from  a  point  on  its  railway  south  of  Dan- 
forth  avenue  in  the  former  town  of  East  Toronto,  now  in  the  city  of  Toronto, 
thence  northerly  crossing  Danforth  avenue  and  extending  to  the  property  of  the 
York  Knitting  Milh,  Ltd.,  between  Coleman  avenue  and  Balfour  avenue,  con- 
structed under  order  of  the  Board  dated  January  28,  1907. 

Case  526. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

By  Order  No.  2515  of  January  28,  1907,  and  upon  the  consent  of  the  municipal 
of  a  branch  line  or  siding  extending  from  a  point  on  the  Grand  Trunk  Railway  south 
of  Danforth  road,  in  the  town  of  East  Toronto,  province  of  Ontario,  thence  northerly 
crossing  Danforth  road,  Lansdowne  avenue  and  Isabella  street  to  a  point  on  lot  78, 
according  to  plan  936  of  the  town  of  East  Toronto,  as  shown  on  the  plan,  profile  and 
book  of  reference  on  file  with  the  Board  under  case  No.  526,  file  No.  '3821. 

The  order  issued  under  sections  175  and  186  of  the  Railway  Act  of  1903.  Section 
175  is  the  section  dealing  with  a  situation  where  the  company  may,  for  the  purpose 
of  its  undertaking,  construct,  maintain  and  operate  branch  lines,  not  exceeding  in 
any  one  case  six  miles  in  length  from  the  main  line  of  the  railway,  or  from  any 
branch  thereof.  It  is  to  be  noted  that  action  was  taken  under  this  section  and  not 
under  section  176,  which  is  the  section  providing  for  forced  construction. 

The  provisions  for  forced  construction  at  the  expense  of  the  applicant  in  the 
case  of  an  industry  established  or  to  be  established  within  six  miles  of  the  railway 
are,  except  as  to  changes  in  minor  respects  in  wording,  in  substantial  harmony 
with  those  set  out  in  section  185,  the  forced  construction  section  of  the  Railway  Act 
of  1919. 

Sf'ftion  186  of  the  Railway  Act  of  1903  deals  with  highway  crossings  and  sets 
out, — 

(1)  Tliat  the  Board  may  grant  such  carrying  of  the  railway  across  the  highway 
upon  such  terms  and  conditions  as  to  protection,  safety  and  convenience  to 
the  public  as  it  may  deem  expedient; 

(2)  or  may  order  that  the  highway  be  carried  over  or  under  the  railway; 

(3)  or  be  temporarily  or  permanently  diverted;  and 
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(4)  that  such  works  be  executed,  watchmen  or  other  persons  employed,  or 
measures  taken  as  under  the  circumstances  appear  to  the  Board  best  adapted 
to  remove  or  diminish  the  danger  or  obstruction  arising  or  likely  to  arise 
therefrom. 

The  town  of  East  Toronto  has  since  become  part  of  the  city  of  Toronto  and 
Danforth  road  has  become  a  very  important  highway  of  the  city. 

Under  date  of  March  4,  1921,  an  application  was  launched  by  the  city  of  Toronto 
in  the  following  terms : — 

"  The  corporation  of  the  city  of  Toronto  hereby  applies  to  the  Board 
under  sections  34,  162,  and  187  of  the  Railway  Act,  for  an  order  for  the  dis- 
continuance and  removal  by  the  Grand  Trunk  Railway  Company  of  Canada 
of  the  branch  line  or  siding  extending  from  a  point  on  its  railway  south  of 
Danforth  avenue  in  the  foriiier  town  of  East  Toronto,  now  in  the  city  of 
Toronto;  thence  northerly  crossing  Danforth  avenue  and  extending  to  the 
property  of  the  York  Knitting  Mills,  Limited,  between  Coleman  avenue  and 
Balfour  avenue,  constructed  under  an  order  of  the  Board  dated  January  28, 
1907,  and  submits  herewith  plan  Xo.  C-11-54." 

Mr.  Kenneth  B.  Maclaren,  on  behalf  of  the  York  Knitting  Mills,  Limited,  sub- 
mitted the  following  answer : — 

"  In  the  matter  of  the  application  No.  526,  of  the  city  of  Toronto,  for  an 
order  under  sections  34,  162  'and  187  of  the  Railway  Act,  directing  the  Grand 
Trunk  Railway  of  Canada  to  discontinue  and  remove  a  siding. 

"York  Knitting  Mills,  Limited,  in  answer  to  the  said  application  states: — 
"  1.  That  the  construction  of  a  railway  siding:  from  the  Grand  Trunk 
Railway  main  line  to  Balfour  avenue,  in  the  city  of  Toronto,  was  allowed  by 
the  town  of  East  Toronto  by  by-law  No.  138  passed  on  the  tenth  of  September, 
1906. 

"  2.  That  the  railway  siding  was  constructed  as  an  industrial  spur  to  the 
factory  of  the  Toronto  Type  Foundry  Company,  Limited,  by  the  Grand  Trunk 
Railway  Company  of  Canada,  pursuant  to  an  order  of  the  Board  dated  the 
28th  of  January,  1907. 

"  3.  That  the  respondent  purchased  from  Toronto  Type  Foundry  Company, 
Limited,  the  lands  and  premises  situate  on  Coleman  and  Balfour  avenues,  in 
the  city  of  Toronto,  now  served  by  the  said  railway  siding  on  the  1st  October, 
1919. 

"  4.  That  the  said  property  was  purchased  by  the  respondent  on  account 
of  and  by  reason  of  the  property  being  served  by  the  said  railway  siding  and 
with  notice  of  the  Board's  order  authorizing  the  construction  of  the  same. 

"  5.  That  a  railway  siding  is  essential  to  carrying  on  the  respondent's 
business. 

"  6.  That  the  respondent  has  expended  considerable  capital  on  the  property 
and  in  the  reorganization  of  its  business,  subsequent  to  purchasing  the  said 
property. 

"  7.  That  the  locality  in  which  the  respondent's  factory  is  situate  is 
essentially  an  industrial  district. 

"  8.  That  the  respondent  proposes  to  extend  its  factory  thereby  providing 
additional  employment,  provided  that  the  said  railway  siding  be  not  removed. 

"  9.  That  the  applicant  fails  to  set  out  any  grounds  whatsoever  for  the 
application,  as  required  by  the  Rules  and  Regulations  of  the  Board,  and  the 
respondent  believes  that  no  valid  grounds  exist. 

"  Dated  at  Toronto,  this  18th  day  of  March,  A.D.  1921." 

The  Grand  Trunk  Railway  Company  in  its  answer  sets  out  the  conditions  under 
which  the  order  was  issued  and  states  that  the  siding  has  been  properly  maintained  and 
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operated;  thcit  the  movements  over  Danfortli  avenue  are  not  more  than  two  each 
way,  daily,  except  Sunday;  that  the  siding  is  now  required  for  the  convenient  accom- 
modation of  the  traffic  of  the  Grand  Trunk  Railway  Company's  railway;  and  that 
no  complaint  has  been  received  from  the  municipality  or  any  adjoining  property- 
owner  respecting  said  siding. 

At  the  hearing  in  Toronto,  Alderman  Baker,  who  was  taking  an  active  interest 
in  the  application,  represented  that  the  conditions  had  entirely  changed  in  regard 
to  the  highway  since  the  original  consent  was  given  by  the  town  of  East  Toronto. 
He  stated,  in  substance,  that  the  town  had  not  looked  sufficiently  ahead  when  granting 
the  order,  and  he  stated  that  since  Danforth  avenue  is  now  the  main  cross-town 
thoroughfare  of  Toronto,  reaching  a  large  suburban  residential  district,  the  track 
across  it  would  be  a  menace  to  highway  traffic,  even  if  its  use  were  limited  to  night 
operation. 

By  Order  Xo.  21137  of  December  31,  1913,  the  city  of  Toronto  was  authorized 
to  construct  its  car  line  across  the  branch  line  in  question.  The  diamond  was  installed 
and  the  crossing  protected  by  half-interlocker,  derails  being  placed  on  the  applicant's 
railway.  The  derails  are  interlocked  with  the  signals  on  the  Grand  Trunk  and  are 
operated  by  the  man  appointed  by  the  Grand  Trunk,  so  that  they  have  to  be  changed 
for  the  Grand  Trunk  when  the  Grand  Trunk  Railway's  trains  go  across, 

While  Alderman  Baker  urged  his  position  very  strongly,  and  while  from  personal 
knowledge  of  the  nature  of  the  thoroughfare  afforded  by  Danforth  avenue,  I  can 
appreciate  his  position;  at  the  same  time,  the  fundamental  question  is,  what  powers 
are  granted  under  the  Railway  Act  to  the  Board. 

The  exceptional  powers  which  railways  have  been  granted  by  statute  in  order  to 
permit  the  carrying  on  of  their  works  have  often  been  recognized.  At  the  same  time, 
this  raises  the  question  of  how  the  construction  of  the  powers  so  granted  should  be 
approached.  It  has,  for  example,  been  held  that,  in  the  construction  of  toll  clauses 
contained  in  a  special  Railway  Act,  they  'are  to  be  construed  with  strictness,  "  and 
that  it  is  the  public  rather  than  the  parties  who  have  obtained  the  Special  Act  con- 
taining such  clauses,  in  whose  favour  any  ambiguity  of  meaning  should  be  deter- 
mined." The  Aberdeen  Commercial  Co.  and  the  Aberdeen  Lime  Co.  vs.  the  Grent 
North  of  Scotland  By.  Co.,  3  By.  &  Can.  Trajjic  Cases,  205,  at  p.  213. 

Again,  as  an  incident  to  the  carrying  out  of  its  works,  a  railway  is  granted 
expropriatory  powers.  That  is  to  say,  it  has  in  connection  with  the  acquisition  of  its 
right  of  way  a  delegated  sovereignty  overriding  individual  property  rights. 

But  while  there  should  be  a  strict  construction  to  ensure  that  the  exceptional 
powers  conferred  by  statute  only  go  so  far  as  is  properly  necessary  to  the  proper 
carrying  out  and  operation  of  the  works  concerned,  it  must  at  the  same  time  be 
recognized  that  in  the  carrying  out  of  the  functions  of  the  Board  under  the  w'ide 
powers  conferred  by  Parliament  there  should  be  care  not  to  transcend  the  limita- 
tions which  Parliament  has  intentionally  imposed. 

The  application  as  launched  is  under  sections  34,  162,  and  187  of  the  Railway 
Act.    Section  34  empowers  the  Board  to  make  orders  or  regulations — 

(a)  with  respect  to  any  matter,  act  or  thing  which  by  this  or  the  Special  Act  is 
sanctioned,  required  to  be  done  or  prohibited; 

(b)  generally  for  carrying  this  Act  into  effect; 

( c)  for  exercising  any  jurisdiction  conferred  on  the  Board  by  an  other  Act  of 
the  Parliament  of  Canada. 

The  other  portions  of  the  section  which  I  have  not  quoted  do  not  appear  to  be  material 
to  the  application. 

It  seems  to  me  that  if  section  34  is  pertinent,  what  is  here  asked  for  must  fall 
within  subsection  1,  clause  (a)  ;  that  is  to  say,  what  is  asked  for  must  be  a  thing 
sanctioned,  required  to  be  done,  or  prohibited.  The  section  must  be  read  with  section 
33,  subsection  2. 
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Section  162  is  also  relied  upon.  Section  162  deals  with  the  general  powers  of  the 
railway.  Under  section  162,  subsection  1,  clause  (p),  the  railway  is  authorized  "from 
time  to  time  to  alter,  repair  or  discontinue  the  works  hereinbefore  mentioned,  or  any 
of  them,  and  substitute  others  in  their  stead." 

There  was  not  developed  in  argument  any  contention  as  to  how  section  162  was 
applicable.  The  only  way  in  which  it  can  be  applicable  is,  in  my  opinion,  to  bring 
it  within  the  provisions  of  section  33.  Subsection  2  of  that  section  provides  as 
follows : — 

"  The  Board  may  order  and  require  any  company  or  person  to  do  forthwith, 
or  within  or  at  any  specified  time,  and  in  any  manner  prescribed  by  the  Board, 
so  far  as  is  not  inconsistent  with  this  Act,  any  act,  matter  or  thing  which  such 
company  or  person  is  or  may  be  required  to  do  under  this  Act,  or  the  Special  Act, 
and  may  forbid  the  doing  or  continuing  of  any  act,  matter,  or  thing  which  is 
contrary  to  this  Act,  or  the  Special  Act;  and  shall  for  the  purposes  of  this 
Act  have  full  jurisdiction  to  hear  and  determine  all  matters  whether  of  law 
or  of  fact." 

The  corresponding  section  of  the  Act  of  1906,  viz.,  section  26,  subsection  2,  differs 
in  one  respect  from  the  subsection  of  the  Act  of  1919.  The  difference  is  material. 
After  the  word  "  required,"  which  is  the  last  word  in  the  fifth  line  of  the  subsection, 
the  corresponding  subsection  of  the  Act  of  1906  had  the  following  words  "  or  author- 
ized." This  change  is  material.  The  effect  of  section  26,  subsection  2,  has  been 
considered  in  Grand  Trunk  Ry.  Co.  vs.  Department  of  Agriculture  of  Ontario,  lf.2 
Canada  8.C.R.,  557 ,  and  city  of  Hamilton  vs.  the  T.H.  &  B.  By.  Cp.,  50  Canada  8.C.B., 
128,  at  p.  11^5. 

With  the  wording  of  the  section  as  it  now  stands,  even  if  section  33  and  section 
162  are  read  together,  the  greatest  power  that  can  be  claimed  to  the  Board  is  the  power 
to  "require"  the  railway  to  do  something  which  it  is  required  to  do.  The  powers 
outlined  in  section  162,  subsection  1,  clause  (p)  already  referred  to,  are  powers  which 
the  railway  is  authorized  to  carry  out,  not  powers  which  it  is  required  to  carry  out; 
consequently  whatever  jurisdiction  the  Board  may  have  under  the  subsections  in 
question  does  not  now  extend  to  directing  the  railway  to  do  something  it  is  authorized 
to  do  under  its  general  powers.  Again,  the  words  in  the  subsection  above  referred  to 
"  so  far  as  is  not  inconsistent  with  this  Act,"  have  to  be  read  in  connection  with 
section  257  to  which  reference  will  later  be  made. 

Section  187  is  also  referred  to  in  the  application.    This  is  considered  later. 

In  the  course  of  hearing,  counsel  for  the  city  of  Toronto  relied  upon  sections  185 
to  187,  inclusive,  and  reference  was  also  made  to  section  39'8.  Section  398,  which  is  a 
new  penalty  section,  reads  as  follows: — 

"  Any  company  or  person  who,  without  consent  or  order  of  the  Board, 
removes  any  spur  or  branch  line  constructed  under  or  pursuant  to  this  Act  for 
the  purpose  of  affording  railway  facilities  to,  or  in  connection  with,  any  industry 
or  business  established  or  intended  to  be  established,  shall  be  liable  on  convic- 
tion to  a  penalty  not  exceeding  one  thousand  dollars." 

Argument  of  counsel  for  the  city  was  that  while  section  dQS  was  under  the 
heading  of  "  Removing  Industrial  Spurs,"  its  language  was  not  confined  to  industrial 
spurs.  From  the  generality  of  its  wording  any  company  or  person,"  he  argued  that 
the  section  in  question  had  applicability  both  to  a  branch  line  built  under  section  181 
and  to  an  industrial  spur  built  under  section  185.  Section  187,  which  is  a  new  section, 
reads  as  follows: — 

"No  branch  line  or  spur  constructed  pursuant  to  either  of  the  last  two 
preceding  sections  shall  be  removed  without  the  consent  of  the  Board." 


144 


It  was  argued  from  this  that  if  it  was  necessary  to  insert  in  the  Act  a  prohibition 
against  removal  without  the  consent  of  the  Board,  it  was  a  justifiable  inference  that 
there  was  an  inherent  power  in  the  Board  in  carrying  out  the  provisions  of  the  Act, 
which  but  for  these  two  sections,  187  and  398,  might  be  exercised  by  removing  branch 
lines  or  industrial  spurs. 

On  careful  consideration,  I  am  unable  to  accept  the  argument  of  counsel  for  the 
city  of  Toronto.  Sections  180  to  184,  inclusive,  are  concerned  with  branch  lines,  not 
exceeding  in  any  case  six  miles  in  length,  which  the  company  may  build  under  its 
powers.  As  already  indicated,  the  branch  line  in  question  was  built  under  the  corre- 
sponding powers  granted  under  the  branch  line  section  of  1903.  Sections  185  to  187, 
inclusive,  deal  with  industrial  spurs.  As  already  pointed  out,  section  185  is  the 
forced  construction  section.  Under  the  Act  of  1903,  a  distinction  in  principle 
between  the  incidents  of  voluntary  and  forced  construction  was  also  recognized. 
Section  186  of  The  Railway  Act  is  an  addition  to  the  legislation  as  it  existed  prior 
to  1919. 

Applications  were  received  under  section  226  of  the  Railway  Act  of  1906 
requesting  the  construction  of  additional  spur  track  accommodation,  involving  the  use 
.of  a  portion  of  track  already  constructed  under  the  section. 

In  Blachwoods,  Limited,  vs.  C.N.R.,  1^  S.C.R.,  92,  it  was  held  that  the  Boar^ 
had  not  the  power,  except  on  expropriation  or  consent  of  the  owner,  to  order  that  a 
private  industrial  spur  or  siding  constructed  and  operated  under  an  agreement 
between  the  railway  company  and  the  owner  of  the  land  on  which  it  was  laid  and  used 
only  in  connection  with  the  business  of  such  owner,  shall  be  also  used  and  operated 
as  a  branch  of  the  railway  with  which  it  is  connected.  It  was  stated  by  Mr.  Justice 
Duff,  at  pp.  96  et  seq.,  that  the  expense  of  construction  was  borne  by  the  Blackwoods, 
with  the  exception  of  the  actual  laying  of  the  rails  which  was  borne  by  the  railway 
company;  that  the  ownership  of  the  rails  was  in  the  railway  company,  the  applicants 
paying  an  annual  rental;  that  the  spur  was  constructed  for  the  purpose  of  providing 
facilities  for  the  applicants;  and  that  the  railway  company  acquired  no  permanent 
rights  in  the  land  except  such  as  might  be, implied  in  their  obligation  to  carry  out  the 
provisions  of  the  agreement.    Continuing  he  said: — 

^'  If  this  spur  can  properly  be  treated  as  part  of  the  railway  for  all  purposes 
within  the  meaning  of  sections  221,  222  and  226,  there  is  jurisdiction  unquestion- 
ably to  make  the  order  the  Board  has  made.  On  the  other  hand,  it  seems  to  be 
equally  clear  that  it  is  a  condition  of  the  jurisdiction  that  the  spur  should 
appear  to  be  of  this  character.  I  am  not  able,  with  great  respect,  to  agree  with 
the  opinion  of  the  Chief  Commissioner,  although  the  question  is  certainly  not 
free  from  difficulty." 

In  Clover  Bar  Coal  Co.  vs.  Humberstone,  Grand  Trunk  Pacific  Ry.  Co.,  and 
Clover  Bar  Sand  &  Gravel  Co.,  Jf5  S.C.R.  3It6,  it  was  held  that: — 

"  Notwithstanding  provisions  in  an  agreement  under  which  a  private 
industrial  spur  or  siding  has  been  constructed  entitling  the  railway  company  to 
make  use  of  it  for  the  purpose  of  affording  shipping  facilities  for  themselves 
and  persons  other  than  the  owners  of  the  land  upon  which  it  has  been  built, 
the  Board  of  Railway  Commissioners  for  Canada,  except  on  expropriation  and 
compensation,  has  not  the  power,  on  the  application  under  section  226  of  the 
Railway  Act  (R.S.C.,  1906,  ch.  37),  to  order  the  construction  and  operation  of 
an  extension  of  such  spur  or  siding  as  a  branch  of  the  railway  with  which  it 
is  connected.  Blackwoods  Limited  vs.  the  Canadian  Northern  Railway  Co. 
(U  Can.  S.C.R.,  02)  applied." 

In  Boland  vs.  Grand  Trunk  Ry.  Co.,  18  Can.  Ry.  Cas.  60,  the  Board  had  before 
it  an  application  for  the  extension  of  a  spur  track,  said  extension  to  serve  the  applicant 
Boland.    The  original  portion  of  the  track  common  both  to  the  use  of  the  Fairbanks 
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Morse  Company,  for  whom  the  siding  had  been  built,  and  the  applicant,  whose 
property  w^as  located  beyond,  had  been  constructed  under  section  222.  It  was  held 
by  Chief  Commissioner  Drayton,  at  pp.  64,  65 — 

"  I  am  of  the  opinion  that  construction  made  under  an  Order  issued 
under  the  provisions  of  section  222  is  not  ipso  facto  railway  property.  What- 
ever the  effect  of  such  Order  might  be  as  against  the  railway  company  it  cannot 
in  any  way  affect  the  title  of  others,  and  transfer  the  right  of  way  on  which 
the  railway  may  be  built  from  them  to  the  railway.  While  it  well  may  be  that 
the  section  contemplates  the  acquisition  of  the  right  of  way  by  the  railway  com- 
pany, it  can  only  contemplate  this  being  done  by  agreement  with  the  landowner 
or  after  payment  of  compensation  fLxed  under  the  appropriate  sections  of  the 
Act.    IsTothing  of  the  sort  has  happened  here. 

To  treat  the  siding  as  railway  property  and  grant  the  application  would 
work  an  unwarranted  interference  with  the  contractual  rights  of  the  Fairbanks- 
Morse  Company,  and  take  its  property  (i.e.,  the  right  of  way)  without  compen- 
sation; a  result,  I  am  confident,  no  enabling  order  under  section  222  was  ever 
contemplated  to  work. 

"  Apart  from  the  effect  of  an  order  under  this  section,  the  agreement  is  not 
as  much  in  ease  of  the  Board's  jurisdiction  as  was  the  agreement  in  the  Clover 
Bar  Case,  under  which  agreement  the  railway  company  had  the  right  to  use 
the  siding  for  the  purpose  of  affording  not  only  shipping  facilities  for  itself, 
but  for  other  persons  as  well,  with  the  express  right,  if  necessary,  to  extend  the 
siding  for  such  an  object;  while  in  this  case  the  similar  provisions  appearing 
in  the  agreement  are  deliberately  struck  out." 

It  being  recognized  that  the  inability  to  direct  construction  by  way  of  extension 
of  an  existing  spur  might  in  many  cases  work  hardship  and  would,  in  all  cases  where 
actual  construction  was  made,  work  a  duplication,  an  amendment  was  made  to  statute 
set  out  in  section  186.  It  is  to  be  noted  that  the  provisions  of  section  186  are  specifi- 
cally tied  up  to  the  provisions  of  section  185;  that  is  to  say  the  extension  which  the 
Board  might  permit  is  an  extension  in  respect  of  the  construction  under  section  185. 
Further,  the  prohibition  on  removal  contained  in  section  187  is  a  prohibition  on 
removal  of  the  construction  under  185,  as  well  as  of  the  extension  under  186.  The 
jiecessity  of  the  provisions  of  187  are  apparent.  If  the  Board  were  authorized  to 
-grant  an  extension  by  way  of  additional  construction  to  an  existing  siding  and  the 
existing  siding  could  be  removed  at  the  will  of  the  owner  for  whom  it  had  been  con- 
structed, then  the  effect  would  be  that  by  removing  it  the  business  using  the  extension 
w^ould  be  left  in  the  air. 

In  the  case  of  construction  under  sections  181-184,  there  may  be  reserved  rights 
in  respect  of  appeal  to  the  Board,  under  the  siding  agreements  which  are  the  neces- 
sary bases  of  such  construction. 

The  jurisdiction  in  regard  to  spur  track  accommodation  in  respect  of  reasonable 
and  proper  facilities,"  was  also  upheld  in  Canadian  Northern  Ry.  Co.  vs.  Rohinson  & 
Son,  37  S.C.R.,  oJfl.  But  these  matters  are  aside  from  w^hat  is  dealt  with  under 
section  187. 

While  in  cases  outside  of  sections  185  and  186  there  may  be  application  to  the 
Board  before  removal  of  the  spur  track,  in  cases  arising  under  sections  185  and  186, 
section  187  makes  it  obligatory  that  the  consent  of  the  Board  shall  be  a  condition 
precedent  to  the  removal. 

The  analysis  given  as  to  sections  185  and  187  is  necessary  in  connection  with  the 
construction  of  the  penalty  section  398. 

Section  398,  by  its  wording  and  intent,  is  tied  up  to  sections  185  and  186 ;  and  I 
am,  therefore,  unable  to  accept  the  conclusion  that  any  valid  argument  can  be  based 
upon  it  in  regard  to  the  Board's  powers  in  respect  of  a  spur  track  built  under  the 
voluntary  construction  sections. 
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The  further  question  arises,  what,  if  any,  other  powers  the  Board  has  in  respect 
of  trackage  in  place  across  a  highway. 

Subsection  2  of  section  33  of  the  Railway  Act  already  quoted,  in  dealing  with 
the  powers  of  the  Board  to  issue  mandatory  or  restraining  orders,  contains  the  signi- 
ficant words  "  or  so  far  as  is  not  inconsistent  with  this  Act." 

When  the  original  order  was  given  under  the  Act  of  1903,  there  was  a  provision  in 
section  187  that  where  a  railway  was  already  constructed  upon  or  along  or  across  a 
highway,  the  Board  might  order  the  company,  within  a  specified  time,  to  submit  a  plan, 
and  profile  of  such  portion  of  the  railway,  and  the  Board  might  thereafter,  upon  such 
submission,  make  any  order  in  respect  thereto  as  was  in  section  186  provided. 

The  powers  of  the  Board  under  section  186  of  the  Act  of  1903  have  been  sum- 
marized. The  powers  the  Board  may  exercise  under  the  Act  of  1919,  where  a  railway 
is  already  constructed  upon,  along  or  across  a  highway  are  defined  and  limited  in 
section  257.    An  analysis  shows  them  to  be  as  follows: — 

(a)  The  Board  may  of  its  own  motion,  or  upon  complaint  or  application,  require 
the  company  to  file  a  plan  and  profile  of  the  portion  of  the  railway; 

(h)  may  cause  inspection  of  such  portion  and  may  inquire  into  and  determine 
all  matters  and  things  in  respect  of  such  operation  and  of  crossing,  if  any; 

(c)  may  make  such  Order  as  to  protection,  safety  and  convenience  of  the  public 
as  it  deems  expedient; 

id)  or  may  order  that  the  railway  be  carried  over,  under,  or  along  the  highway; 

(e)  or  that  the  highway  be  carried  over,  under  or  along  the  railway; 

(/)  or  that  the  railway  or  the  highway  be  temporarily  or  permanently  diverted; 

(g)  and  that  such  other  work  be  executed,  watchmen  or  other  persons  employed, 
or  measures  taken  as  under  the  circumstances  appear  to  the  Board  best 
adapted  to  remove  or  diminish  the  danger  of  obstruction,,  in  the  opinion  of 
the  Board,  arising  or  likely  to  arise  in  respect  of  such  portion  of  crossing,  if 
any,  or  any  other  crossing  directly  or  indirectly  affected. 

I  have  carefully  considered  the  section.  I  find  authority  in  regard  to  protective 
devices  by  works,  watchmen  or  measures;  but  all  of  these  lines  of  action,  as  I  under- 
stand the  section,  relate  to  protective  activities  in  connection  with  a  track  continuing 
in  place.  The  Board  is  also  authorized  to  deal  with  a  situation  by  way  of  either  tem- 
porary or  permanent  diversion.  Diversions,  subways  and  bridges  are  authorized.  If 
these,  which  are  lesser  changes,  cannot  be  exercised  as  inferential  powers,  but  must  be 
specifically  set  out  in  the  iStatute,  it  follows  that  an  absolute  removal,  without  any 
alternative  location,  cannot  be  exercised  as  an  inferential  power.  In  the  absence  of 
specific  indication,  it  is  a  power  which  the  Board  does  not  possess. 

The  Board  is  without  power  to  grant  the.  application  asked  for  and  it  must,  there- 
fore, be  dismissed. 

June  15,  1921. 

Commissioner  Rutherford  coneurred. 
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Consideration  of  the  ruling  of  the  Canadian  Freight  Association,  as  communicat  'd  to 
the  Board  hy  letter  dated  June  30,  from  Mr.  W.  C.  Chisholm,  that  section  Vf  of 
the  Board's  General  Inters  witching  Order  No.  252  is  construed  to  authorize  the 
local  road  haul  scale  of  2If  cents  1st  class  as  the  "ordinary  'published  rate  to  the 
interchange." 

rile  6713.184 

JUDGMENT 
S.  J.  McLeax,  Assistant  Chief  Commissioner. 

This  matter  came  up  in  connection  with  an  application  for  a  ruling  of  the  Board 
in  the  matter  of  proper  sfwitching  charges  in  connection  -with  a  shipment  of  excelsior 
loaded  'by  Delaney  &  Pettit,  Limited,  on  Grand  Trunk  team  track  at  Jefferson  avenue, 
Parkdale,  to  be  shipped  via  Canadian  Pacific  Kailway  to  Edouard  Pournier,  Montreal. 

Section  14  of  General  Order  No.  252,  dealing  with  Interswit-ching  of  Freight 
Traffic,  reads  as  follows: — 

"  Should  a  team  track  shipper  expressly  order  his  shipment  to  be  inter- 
switched  to  another  carrier,  notwithstanding  that  the  initial  carrier  upon  whose 
team  tracks  the  car  has  been  loaded  can  furnish  at  the  destination  thereof,  itself 
or  through  its  connections  or  by  interswitching,  the  same  delivery  and  facilities 
as  the  said  other  carrier  at  no  greater  charge,  the  said  initial  carrier  may,  in  lieu 
of  the  toll  prescribed  in  section  6,  charge  and  collect  its  ordinary  published 
rate  to  the  interchange,  which  rate  shall  be  a  lawful  additional  charge  against 
the  shipment; 

"Provided,  however,  that  this  alternative  shall  not  be  lawful,  and  section  0 
shall  apply,  if  within  forty-eight  hours  after  the  shipper  has  requested  it  the 
said  initial  carrier  fails  to  place  a  suitable  car  reasonably  convenient  for 
loading." 

What  is  involved  in  the  present  application  is  the  construction  of  the  words  its 
ordinary  published  rate  to  the  interchange." 

When  the  application  was  launched,  it  was  stated  that  the  car  of  excelsior  had 
been  loaded  on  the  Grand  Trunk  team  track  at  Jefferson  avenue,  located  adjacent  to 
the  applicant's  works  in  Parkdale,  for  Edouard  Fournier,  Montreal,  Quebec.  Owing 
to  the  consignee's  place  of  business,  80  Rue  Clarke,  being  much  closer  to  the  Canadian 
Pacific  Railway's  team  tracks  than  those  of  the  Grand  Trunk,  he  ordered  shippers  to 
ship  via  the  Canadian  Pacific  to  avoid  the  higher  cost  of  cartage  from  the  Grand  j 
Trunk  terminal  as  compared  with  the  'Canadian  Pacific.  Excelsior  is  an  "  exception  " 
under  the  cartage  tariffs  and  not  subject  to  the  general  rate. 

In  the  application  as  launched  by  Mr.  Marshall,  it  is  stated  that  the  Grand  Trunk 
assessed  its  full  mileage  5th  class  rate  of  12  cents  per  lOO  pounds,  claiming  it  was 
entitled  to  this  under  section  14  of  the  General  Interswitching  Order.  Mr.  MarsLall 
continues : — 

"  We  hold  it  is  open  to  question  fwhether  the  team  tra<;k  interswitching 
charge  of  li  cents  per  100  pounds  should  have  been  assessed,  but  in  any  event 
that  the  5th  class  rate  of  cents  for  the  movement  between  Parkdale  and 
Bathurst  street,  under  G.TJl.  Local  Switching  Tariff  S-131,  O.R.C.E.-4133, 
should  not  have  been  exceeded." 

On  taking  the  matter  up  with  the  railway,  it  was  stated  that  the  matter  was  under 
consideration  by  the  Freight  'Committee  of  the  Canadian  Freight  Association;  but 
in  the  meantime,  and  without  prejudice,  the  division  freight  agent  at  Toronro  had 
been  directed  to  adjust  the  charge  to  the  basis  of  5^  cents  per  100  pounds  as  claimed. 

SuJbsequently,  the  Board  was  advised  by  the  railway  company  that  on  consideration 
by  the  railways  the  opinion  was  that  where  traffic  was  loaded  on  team  tracks  and 
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switched  to  a  connection  to  enable  the  hitter  to  ohtain  the  road  haul  to  a  common  or 
competitive  point  which  can  ;be  reached  hj  the  switching;  carrier  and  delivery  required 
given,  the  local  road  haul  scale  of  24  cents  per  100  pounds  first-class  should  be  applied. 

While  the  complaint  was  launched  in  the  first  instance  against  the  Grand  Trunk, 
counsel  for  the  Canadian  Pacific  discussed  the  matter  of  principle  involved. 

Originally,  at  interchange  points  no  uniform  rate  for  switching  service  was  in 
effect.  The  Board  has  dealt  with  the  matter  by  general  orders.  The  order  which  at 
present  deals  with  the  rates  and  conditions  of  interswitched  freight  trafiic  is  General 
Order  No.  252,  of  October  26,  1918. 

Local  switching  for  individuals  or  firms  is  distinguished  from  interswitching  for 
another  railway.  Under  tariffs  now  applicable,  the  railways  have  subdivided  the  local 
switcliing  under  the  headings  of  inter-plant,  intra-plant,  reconsigning,  and  reshipping 
switching. 

The  minimum  class  rates  which  the  companies  contend  should  apply  are  those 
esta)blished  by  Order  in  Council  P.C.  1863.  This  minimum  scale  made  a  very  sharp 
increase  in  the  rates  for  short  distances.  The  first  draft  local  switching  tariffs 
presented  by  the  railways  contained  the  minimum  rates  based  on  PjC  1863,  provision 
being  made  for  these  rates  to  be  charged  in  the  absence  of  lower  specific  switching 
rates.  The  matter  was  adjusted,  however,  by  providing  that  in  the  case  of  local 
switching  the  basis  should  be  the  standard  class  rate  of  1917,  plus  the  15  per  cent 
and  25  per  cent  increases,  or  an  increase  over  1917  rates  averaging  a  little  over  43 
per  cent. 

The  contention  of  Mr.  Marshall  that  it  was  an  open  question  whether  the  teain 
track  charge  of  1^  cents  per  100  pounds  should  have  been  assessed  does  not  appear  to 
me  to  be  tenable. 

In  the  case  of  local  switching  and  in  the  case  of  the  movement  herein  involved, 
the  service  is  the  same  ,  varying  only  in  respect  of  distances.  The  local  switching 
rates  are  published  as  of  general  application  where  no  rate  for  a  specific  movement  is 
in  effect.  The  physical  service  performed  is  the  same  whether  the  car  is  moved  to 
a  track  of  the  switching  company  or  to  a  transfer  track  of  a  connecting  company. 

I  am,  therefore,  of  the  opinion  that  on  the  movement  involved  "  the  ordinary 
published  rate  "  as  referred  to  in  section  14  of  the  Interswitching  Order  is  the  rate 
that  would  be  ordinarily  charged  for  the  same  movement  as  a  local  switching  and 
not  an  interswitching  operation. 

June  14,  1921. 

The  Chief  Corr.missioner  and  Commissioner  Boyce  concurred. 


ORDEPt  Xo.  31065 

In  the  matter  of  the  application  of  N.  W.  Hawhes,  Chairman,  New  England  Freight 
Association,  Boston,  Massachusetts,  on  behalf  of  various  railway  companies, 
for  permission  to  withdraw  certain  schedules  naming  regulatvo^ns  governing 
unrovted  shipments,  upon  one  day's  notice  after  filing  thereof  with  the  Bourd. 

File  No.  27612.24. 

TUE.SDAY,  the  7th  ,day  of  June,  A.D.  1921.  • 

Hon.  F.  B.  Caf{vi:ll,  K.C,  Chief  Commissioner. 
S.  J,  McLean,  Assistant  Chief  Commissioner. 
J.  ().  Ri  THKr{FOHD,  C.M.G.,  Commissioner. 

Upon  its  appearing  that  the  Interistate  Commerce  Commiseion  has,  by  its 
Special  Permission  No.  53196,  dated  May  31,  1921,  ordered  the  withdrawal  of  the 
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said  scliedulccs;  and  its  being  advisable  that  there  should  be  uniform  action  on  th-3 
part  of  this  Board, — 

It  is  Ordered:  Tha't  the  following  sehedulc^  may  be  cancelled  upon  one  day's 
notice  to  the  Board,  namaly : — 


±  an  u 

Bangor  and  Aroostook  llailroad 

 C.R.C. 

No. 

392 

Boston  and  Ailhany  Railroad  .  . 

 C.R.C. 

No. 

624 

No. 

2074 

 C.R.C. 

No. 

1583 

Grand  Trunk  Railway  System 

 C.R.C. 

No. 

E-44T9 

 C.R.C. 

No. 

C-2024 

Xew  York,  ISTew  Haven  and  Har 

t.ford  Railroad. C.R.C. 

No. 

F-  232 

 C.R.C. 

No. 

1106 

F.  B.  CARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  342 

In  the  matter  of  the  application  of  the  railway  companies  subject  to  the  jurisdiction 
of  the  Baard  for  appro'val  of  reduced  standard  passenger  fares,  to  become 
effective  July  1,  1921 : 

File  No.  29996.25. 

Thursday,  the  9'th  day  of  June,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Whereas'  euppleiments  to  standard  passenger  tariffs  have  been  filed  by  the  under- 
mentioned railiwa,y  companies,  to  become  effective  July  1,  1921,  on  the  reduced  basis 
prescribed  by  the  judgment  of  the  Board,  dated  Septemher-6,  1920,  and  General 
Order  No.  308,  dated  September  9,  1920,— 

The  Boao'd  orders:  That  the  following  supplements  to  standard  passenger  tariffs 
be,  and  'they  are  hereby,  approved,  the  said  supplements  to  be  published  in  at  least 
two  consecutive  weekly  issues  of  the  Canada  Gazette,  preceded  'by  the  following 
notice : — 

"  The  undermentioned  'supplements  to  standard  passenger  tariffs,  effectiv3 
July  1,  1921,  having  been  filed  for  the  approval  of  tihe  Board  o,f  Railway  Com- 
missioners 'for  Canada,  and  having  been  found  by  the  Board  to  be  in  accord- 
ance with  its  judgment,  dated  September  6,  19i20,  and  its  General  Order  No. 
308,  dated  September  9,  1920,  and  having  been  approved  by  its  General  'Order 
No.  342,  dated  June  9,  1921^  the  same  are  hereby  puiblished: — 


C.R.C.  No. 

Boston  and  Maine  Railroad — Supplement  No.  3  to   305 

Canadian  National  Railways — Supplement  No.  4  to  Canadian  North- 
ern W-1492 

Canadian  National  Railways — Supplement  No.  3  to  Canadian  North- 
ern E-1064 

Canadian  National  Railways — Supplement  No.   3   to  Halifax  and 

South  Western  P-  77 

Canadian  Pacific  Railway — Supplement  No.  3  E-3187 

Central  Vermont  Railway — Supplement  No.  4   502 


150 


C.K.C.  No. 


Dominion  Atlantic  Railway — Supplement  No.  3   404 

Fredeniotoji  and  Grand  Lake  Coal  and  Railway — Supplement  No.  3..  4 

Glengarry  and  Stormont  Railway — Supplement  No.  4   2 

Grand  Trunk  Pacific  Railway — Supplement  No.  4   660 

Grand  Trunk  Railway — Supplement  No.  4   E-2669 

Great  Northern  Raidwa^- — Supplement  No.  4.   1161 

Maine  Central  Railroad — ^Supplement  No.  4.  .  .'   214 

Michigan  Central  Railroad — Supplement  No.  4    2441 

Napierville  Junction  Railway — Supplement  No.  4   92 

New  BrunS'wick  Coal  and  Railway — Supplement  No.  3   4 

New  York  Central  Railroad — Supplement  No.  5   191 

Northern  Pacific  Railway  (Middand  Railway  'Company  of  Manitoba) 

— Supplement  No.  3   317 

Pere  Marquette  Railway  Standard  Paseenger  Tariff  No.  6   609 

Quebec  Central  Railway — Supplement  No.  3   174 

Toronto,  Hamilton  and  Buffalo  Railway — ^Supplement  No.  3..   .  .   ..  1209 

Wabash  Railway — Suppdement  No.  3   996 

S.  J.  McLEAN, 


Assistant  Chief  Commissioner. 


ORDER  No.  31109 

In  the  matter  of  the  complaint  of  the  Municipal  Council  of  the  police  village  of 
Rockliffe,  Out.,  against  the  charge  made  hy  the  Bell  Telephone  Company  of 
Co/Jiada  for  telephone  service  in  Rochliffe. 

Pile  No.  3574.217. 

Friday,  the  10th  day  of  June,  A.D.  1921. 

Hon.  P.  B.  Carvell^  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chi'ef  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  hearing  'the  complaint  at  the  sittingis  of  the  Board  held  dn  Ottawa,  April 
20,  1920,  the  coonplainant  and  tbe  Bell  Telephone  Company  of  Canada,  "being  repre- 
sented at  the  hearing,  and  w.hat  wais  alleged;  and  upon  reading  the  further  'Submis- 
sion filed, — 

The  Board  orders:  That  the  tolls  to  be  charged  by  the  Bell  Telephone  Company 
of  Canada  for  telephone  eervi^ce  in  the  village  of  Rockliffe  s'hall  be  the  same  as  those 
now  charged  within  the  distance  limited  by  the  maximum  air  line  distance  from 
Queen  exchange  to  the  boundaries  of  the  city  of  Hull,  in  the  province  of  Quebec, 
as  they  existed  as  of  A.pril  4,  1912,  snch  tolls  to  apply  to  the  said  village  a's  at  present 
constituted,  and  to  extend  no  farther  at  present;  and  if  and  when  the  limits  of  the 
village  of  Rocklift'e  (or  whatever  muniicipality  may  succeed  it  ilf  there  is  a  .dhange 
in  status)  are  extended  up  to  a  distance  east  of  Queen  Exchange  equal  to  that  now 
inten'ening  between  Queen  Exchange  and  the  Hull  city  limits  as  of  April  4,  19'12, 
aforesaid;  such  area  -shall,  provid-ed  that  the  condition  in- respect  of  Hull  service 
free  from  excels  milage  now  existing  still  prevails,  falls  within  the  free  territory  of 
Rockliffe,  or  its  succeetor. 

2.  That  the  readjuiitment  herein  required  be  effective  upon  one  day's  notice. 


S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDEH  No.  31115 


In  the  matter  of  the  application  of  the  Lake  Erie  and  Northern  Railway  Company, 
hereinafter  called  the  ''applicant  company/'  under  sections  S30  and  SSJf  of  the 
Railway  Act,  1919,  for  approval  of  Supplement  No.  1  to  Standard  Freight 
Tariff  C.R.C.  No.  165  and  Supplement  No.  1  to  Standard  Passenger  Tariff 
C.R.C.  No.  28: 

File  Xo.  18034.109. 

Friday,  the  lOth  day  of  June,  A.D.  1921. 

Hon.  F.  B.  'Carvell,  K.C,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Corrimissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner.  ■ 

J.  G.  EuTHERFORD,  C.M.G.,  Commissioner. 

Upon  reading  the  eubmiseions  filed  in  support  of  the  application  and  on  behalf 
of  the  parties  interested, — 

The  Board  orders  a&  follows : 

1.  That  the  applicant  company  he,  and  it  is  hereby,  authorized  to  publish  and 
file  a  standard  freight  tariff  showing  an  increase  in  freight  rates  on  the  basis  of 
thoee  authorized  under  tihe  provisions  of  the  general  order  of  the  Board  No.  308, 
dated  Septem'ber  9,  192-0. 

2.  That  the  application  for  increased  paesenger  fares  be,  and  it  is  hereby, 
refused. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner. 


ORDER  No.  31116 

In  the  matter  of  the  application  of  the  Grand  River  Railway  Company,  hereinafter 
called  the  "  applicant  company/'  under  sections  330  and  33Jf  of  the  milway 
Act,  1919,  for  approval  of  Sufiplement  No.  1  to  Standard  Freight  Tariff  C.R.C. 
No.  57  and  Supplement  No.  1  to  Stnndard  Passenger  Tariff  C.R.C.  No.  IJf. 

File  No.  295Q8. 

Friday,  the  10th  day  of  June,  A.D.  1921. 

Hon.  F.  B.  iCarvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissio^ner. 

Hon.  W.  B.  Nantel,  K.O,,  Deputy  Chief  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
parties  interested, — 

The  Board  orders  as  follows: 

1.  That  the  applicant  company  be,  and  it  is  hereiby,  authorized  to  publish  and 
file  a  standard  freight  tariff  showing  an  increase  in  freight  rates  on  the  same  basis 
as  those  authorized  under  the  general  order  of  the  Board  No.  308,  dated  September  9, 
192€. 

2.  That  the  application  for  increased  passenger  fares  be,  and  it  is  hereby, 
refused. 

S.  J.  McLEAN, 

Assistant   Chief  Commissioner. 
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ORDER  No.  31128 

In  the  matter  of  the  application  of  the  Chatham,  WaUacehurg  and  Lake  Erie  Railway 
Company,  hereinafter  called  the  "applicant  company,"  under  section  SSJf-  of 
the  Railway  Act,  1919,  for  approval  of  its  Standard  Passenger  Tariff  C.R.C. 
No.  Jf5,  on  file  with  the  Board  under  file  No.  2609.1. 

Tuesday,  the  lltli  day  of  June,  A.D.  19-21. 

Hon.  F.  B.  Carvell,  K.O.,  Chief  Commissioner. 
S.  J.  McLeax,  Assistant  Chief  Commissioner. 
A.  'C.  BoYCE,  K.O.,  Commissioner. 

Upon  reading'  what  is  filed  in  support  of  the  application, — 

The  Board  orders:  That  the  applicant  company's  Standard  Passenger  Tariff 
C.R.C.  No.  45,  on  file  with  the  Board  under  *file  No.  260'9.1,  ibe,  and  it  is  hereby, 
approved;  the  said  tariff,  with  a  reference  to  this  order,  to  be  published  in  at  least 
two  consecutive  weekly  issues  of  the  Canada  Gazette. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  31117 

In  the  matter  of  the  application  of  the  Lake  Erie  and  Northern  Railvmy  Compamk/, 
herein  called  the  "  applicant  company under  section  330  of  the  Railway  Act, 
1919,  for  approval  of  its  Supplement  No.  1  to  Standard  Mileage  Freight 
Tariff  C.R.C.  No.  165,  on  file  with  the  Board  under  file  No.  1803Jf.l09. 

Thursday,  the  16th  day  of  June,  A.D.  19'21. 

Hon.  F.  B.  O'arvell,  K.-C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistoint  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  its  appearing  that  the  said  tariff  is  on  the  basis  of  the  rates  authorized 
under  Order  No.  31115,  dated  June  10,  1921;  and  upon  the  report  and  recommenda- 
tion of  the  Chief  Traffic  Officer  of  the  Board, 

The  Board  orders:  That  the  applicant  company's  Standard  Mileage  Freight 
Tariff,  Supplement  No.  1  to  C.R.C.  No.  165,  on  file  with  the  Board  under  the  said 
file  No.  l.S034.1(>9,  be,  and  it  is  hereby,  approved;  the  said  tariff,  with  a  reference 
to  this  order,  to  be  published  in  at  least  two  consecutive  weekly  issues  of  the  Canada 
Gazette. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  Xo.  31118 

In  the  m(ttter  of  the  ckppli(xdwn  of  the  Grand  River  Bmlway  Oompdny,  hereinafter 
called  the  applicoknt  cdmpany,"  under  section  830  of  the  Railwc^  Act,  1919, 
for  approval  of  its  St^nda(rd  Milea-ge  Freight  Tariff,  C.R.C.  No.  57,  on  file 
with  the  Board  under  file  No.  29598: 

Thursday,  the  IGth  day  of  June,  A.D.  1021. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner.  ^ 

S.  J.  McLean,  Assistant  Chief  Commissioruer. 

Hon.  W.  B.  Xaxtel,  K.C.,  Deputy  Chief  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  ite  appearinig  that  the  said  tariff  is  on  the  basis  of  the  rates  authorized 
under  Order  No.  31116,  dated  June  10,  1921;  and  upon  the  report  and  recommen- 
dation of  the  Chief  Traffic  Officer  of  the  Board, — 

The  Bdard  orders:  That  the  applicant  company's  Standard  Mileage  Freight 
Tariff,  C.R.C.  Xo.  57,  on  file  with  the  Board  under  the  said  file  No.  29598,  be,  and 
it  is  hereiby,  approved;  the  said  tariff,  with  a  referen'ce  to  this  order,  to  be  published 
in  at  least  two  consecutive  weekly  issues  of  tihe  Canada  Gazette. 

F.  B.  CARYELL, 

Chief  Commissioner. 


ORDER  No.  81110 

In  the  matter  of  the  application  of  the  residents  of  the  municipality  of  Perce,  in  the 
county  of  Gaspe,  province  of  Quebec,  for  an  order  directing  the  Atlantic, 
Quehec  and  ^Vestern  Railway  Company  to  construct  a  station  at  Perce: 

File  No.  17944 

Thursday,  the  16th  day  of  June,  A.D.  19'21. 

Hon.  F.  B.  Carvell,  K.O.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  CMef  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

L^pon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
railway  company;  and  upon  the  report  and  recommendation  of  the  Chief  Operating 
Officer  of  the  Board, — 

The  Board  orders:  That  the  flag  station  known  as  I'Anse  au  Beaufils,  at  mileage 
65-25  of  the  Atlantic,  Quebec  and  Western  Railway,  be  removed  and  placed  at 
Caron's  Siding,  at  mileage  63-25,  in  the  county  of  Gaspe,  province  of  Quebec;  a  plan 
showing  the  location  of  the  said  station  to  be  filed  for  the  approval  of  the  Board. 

And  the  Board  further  orders:  That  a  caretaker  be  appointed  at  the  proposed 
station,  to  see  that  the  same  is  kept  clean,  and  when  necessary  heated  and  lighted 
for  the  accommodation  of  passengers  on  the  arrival  and  departure  of  trains,  and  to 
take  care  of  L.C.L.  freight  and  express  shipments. 

F.  B.  CARYELL, 

Chief  Commissioner. 
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GENEKAL  ORDER  No.  343 

In  the  matter  of  the  Getieml  Order  of  the  Board  No.  322,  dotted  December  10,  1920, 
requiring  all  railway  companies  subject  to  the  jurisdiction  of  the  Board  to 
withdraw  Special  Instruction  "  E"  from  their  respective  worlcing  time-tabhs, 
and  hereafter  observe  the  Uniform  Code  of  Rules  for  Camidian  Railways 
approved  by  General  Order  No.  J/.2,  darted  July  12,  1909;  the  necessary  chamges 
and  instructions  to  employees  to  become  effective  June  1,  1921;  and  the  order 
of  the  Board  No.  31^0,  dotted  May  19,  1921;  extending  such  effective  dats  until 
the  loth  day  of  June,  1921; 

And  in  the  matter  of  the  application  of  the  Railway  Association  of  Canada  for  cer- 
tain amendments  to  rules  93  and  99  of  the  General  Train  a^nd  Interlocking 
Rules,  so  to- provide  for  the  nvethod  of  operation  now  employed  by  certain 
of  its  member  railways  under  so-called  Special  Instructi^on  "  E": 

File  No.  4135.26. 

Eriday,  the  17th  day  of  June,  A.D.  1921. 

Hon.  E.  B.  Oarvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissiorver. 
A.  C.  BoYCE,  K.C^  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Ottawa,  June  15 
and  16,  1921,  the  Railway  Association  of  Canada,  the  Canadian  Pacific,  Grand 
Trunk,  and  Toronto,  Hamilton  and  Buffalo  Railway  Companies,  the  Canadian 
National  Railways,  the  Michigan  Central  Railroad  Company,  the  Brotherhood  of 
Locomotive  Engineers,  the  Brotherhood  of  Locomotive  Eiremen  and  Enginemen, 
the  Brotherhood  of  Railway  Trainmen,  and  the  Brotherhood  of  Railway  Condlujctors 
being  represented  at  the  hearing,  and  what  was  alleged, — 

The  Board  orders:  That  the  time  within  which  the  said  changes  and  instruc- 
tions may  become  effective  be,  and  it  is  hereby,  extended  until  the  1st  day  of  Sep- 
tember, 1921,  or  until  further  order  of  the  Board. 

L.  B.  CARVELL, 

Chief  CommisAner. 


ORDER  No.  31138 

In  the  matter  of  the  application  of  the  Delaware,  Lackawanna  and  Western  Railroad 
Company,  hereinafter  called  the  "applicant  company,"  for  pernmsion  to  file, 
on  one  day's  notice,  effective  July  1,  1921,  a  supplement  to  its  tariff  of  Excep- 
tions to  Official  Classifixation,  C.R.C.  No.  16^5: 

Eile  No.  27612.2^5. 

Saturday,  the  18th  day  of  June,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  its  appearing  that  a  similar  application  has  been. made  to  the  Interstate 
Commerce  Commission,  and  uniformity  of  action  being  advisable, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  permitted 
to  publish  in  Supplement  No.  2  to  its  tariff  of  Exceptions  to  Official  Classification, 
C.R.C.  No.  1645,  effective  July  1  next,  upon  one  day's  notice,  correction  in  items 
5-A  and  54-A,  as  now  appearing  in  Supplement  No.  1  to  the  said  tariff  C.R.C.  No. 
1W5 :  Provided  lhat  similar  authority  be  granted  by  the  Interstate  Commerce  Com- 
missioner. 

S.  J.  McLEAN, 

Assistant  Chief  Commissioner^ 


(Kte  Poarb  of 
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Application  of  the  Canadian  National  Railways  for  permission  to  remove  the  slow 
order  placed  at  private  crossing  just  south  of  C.N.R.  station  at  Letellier,  Man. 

File  26744.4. 

JUDGMENT 
MoLeax,  Assistant  Chief  Com:missioxer: 

A  highway  accident  took  place  on  the  line  of  the  Canadian  National  Eailways  at 
Letellier,  Man.  Since  the  date  of  accident,  the  limitation  of  speed  limit  called  for  by 
the  statute  has  been  in  force.  Two  persons  who  were  crossing  the  tracks  in  an 
automobile  were  injured.  It  was  stated  the  automobile  came  from  the  left  side  of  the 
tracks,  from  between  the  elevator  and  ears  on  siding-.  The  automobile  was  closed  in 
and  curtains  up,  which  no  doubt  prevented  the  occupants  from  seeing  or  hearing  any- 
thing. The  testimony  of  the  engineer,  fireman,  and  head  end  brakeman  goes  to  show 
that  the  whistle  was  sounded  about  twelve  pole  lengths  from  where  the  accident 
occurred,  and  that  the  bell  was  kept  ringing  until  the  time  of  the  accident. 

The  crossing  is  about  100  feet  to  the  south  of  the  station  building,  or  practically 
at  the  end  of  the  station  platform.  Recommendation  is  made  by  an  Inspecrtor  of  the 
Board  that  an  electric  bell  be  installed.  There  are  undoubtedly  features  of  danger 
in  connection  with  the  crossing. 

A  question  of  importance  arises  in  connection  with  the  status  of  the  crossing. 

Considerable  correspondence  has  taken  place  regarding  the  status  of  this  crossing. 
It  was  submitted  by  the  railway  in  corresxKtndenee  and  at  a  later  hearing  that  the 
crossing  was  junior  to  the  railway,  and  that  its  use  had  developed  without  any  legal 
sanction  by  the  railway. 

A  suggestion  has  been  made  that  there  be  a  diversion  to  the  road  allowance  to 
the  south.  This  would  involve  a  detour  of  1,700  feet  to  the  west  of  the  track  and  a 
corresponding  detour  to  reach  a  common  point  a  similar  distance  to  the  northeast  on 
the  east  side  of  the  track. 

The  railway  has  suggested  that  there  should  be  a  sign  installed  reading 
"DANGER!  STOP!  LOOK!  AND  LISTEN!  PRIVATE  CROSSING."  At  the 
hearing,  the  railway  took  the  position  that  the  words  used  were  intended  to  prevent 
unauthorized  persons  from  using  the  crossing  as  a  means  of  passing  through  the 
station  grounds,  and  it  was  stated  that  such  a  sign  would  in  no  way  be  to  the  pre- 
judice of  the  farmers  legally  using  the  station  grounds  for  the  purpose  of  delivering 
milk  to  the  depot;  it  being  further  set  out  that  the  only  object  the  railway  had  in 

25089—1  155 


156 


mind  by  the  proposed  installation  of  such  a  sig-n  was  to  prevent  the  general  publio 
from  using  the  station  grounds  as  a  short  cut  from  one  portion  of  the  town  to  the 
other. 

The  position  taken  by  the  railway  in  regard  to  having-  the  crossing  declared  a 
private  crossing  depends  upon  the  contention  that  there  ,  are  no  rights  of  public  user 
at  the  point  in  question.  The  crossing  has  been  in  use  for  some  thirty  years.  A  blue- 
print of  the  Canadian  Northern  Railway,  of  date  February  21,  1916,  which  is  on  file, 
shows  the  point  of  crossing  marked  "  Public  'Crossing."  ^ 

The  railway  company  in  a  covering  letter  referring  to  the  hlue-print  says: — 

Although  the  blue-print  shows  the  crossing  as  .a  public  one,  nevertheless 
in  reality  it  is  a  private  crossing  and  was  in  existence  at  the  time  we  took 
over  the  Northern  Pacific  line  between  Emerson  and  Winnipeg.  Although 
the  crossing  was  undoubtedly  put  in  as  a  private  one  to  give  access  to  station 
facilities,  for  some  reason  or  other  that  cannot  now  be  explained  a  public 
crossing  sign  was  put  in  position  at  some  time,  and  the  crossing  is  now  used 
as  the  main  highway  to  and  from  the  town,  automobiles,  etc.,  passing  over  same 
to  get  to  the  road  allowance  running  north  and  south  east  of  the  station  grounds 
instead  of  using  the  regular  crossing  immediately  south  of  the  south  switch." 

The  general  practice  of  the  Board  has  been,  as  was  pointed  out  in  Reid  vs.  Canada 
Atlantic  Ry.  Co.,  Jf  Can.  Ry.  Cas  272.,  "  that  there  is  no  court  or  authority  other  than 
this  Board  which  can  make  it  legal  for  either  the  railway  company  or  any  other  body 
to  construct  highways  .across  the  line  of  railway." 

In  an  application  involving  granting  to  what  was  originally  a  farm,  crossing  the 
present  status  of  a  highway,  the  Board  said: — 

It  was  strongly  urged  at  the  hearing  by  the  representatives  of  the  town 
that  the  railway  company  should  bear  part  of  the  cost  of  protecting  this  cross- 
ing. This,  however,  is  out  of  line  with  the  practice  in  the  past,  not  only  of  , 
the  Railway  Committee  of  the  Privy  Council  but  also  of  the  rulings  of  the 
Board.  All  the  law  required  was  that  the  railway  company  should  furnish  a 
farm  crossing  at  this  point  when  the  railway  was  built.  Public  needs  now 
require  that  this  should  be  made  a  public  street.  The  practice  always  has  been 
that  works  of  this  kind  must  be  undertaken  and  borne  by  the  municipality 
requiring  them.  The  order  may  make  provision  that  the  municipality  be  at 
liberty  to  properly  plank,  and  in  all  respects  comply  with  the  general  regula- 
tions regarding  highway  crossings  at  that  point." 

Town  of  St.  Pierre  vs.  G.T.  Ry.  Co.,  13  Can.  Ry.  Cas.,  2. 

In  view  of  the  position  as  above  developed,  I  have  hesitated  in  arriving  at  the 
conclusion  that  the  railway  is  any  way  estopped  from  pleading  that  the  crossing  is  a 
private  one. 

In  the  Villaqe  of  Weston  vs.  CP.  and  0.  T.  Ry.  Cos.,  7  Can.  Ry  Cos.,  79,  there 
was  involved  an  application  made  by  the  municipality  to  direct  the  railways  to  con- 
struct a  public  crossing  at  a  point  where  there  had  been  a  private  crossing  for  some 
years.  Decision  was  rendered  authorizing  the  applicant  to  open  up  the  crossing  at  its 
own  expense  as  to  cost  and  maintenance.  The  comments  used  as  to  the  duty  of  a 
railway  in  connection  with  the  use  of  ,a  private  crossing  were  as  follows: — 

^'  While  the  railway  companies  put  up  warning  notices  and  occasionally 
closed  the  gates  on  each  side  of  their  lines,  thereby  preventing  any  inference 
of  intention  to  dedicate  these  portions  of  their  lines  to  public  use  as  a  highway 
crossing,  they  took  no  effective  steps  to  put  a  stop  to  their  actual  use  by  the 
public  for  this  purpose,  and  the  public  have  used  the  same  for  many  years. 
Such  a  course  of  proceeding  is  highly  objectionable." 
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The  matter  was  further  developed  in  the  Royce  Avenue  Case,  Board's  File 
O^ST'lJfS,  in  \\''lii<?h  decision  was  given  by  the  late  Chief  Oommissioner  IVTaibee  on  May  i 
23,  1910.  What  was  before  the  Board  was  an  application  of  the  city  of  Toronto  for  an 
order  directing  the  Canadian  Pacific  and  Grand  Trunk  to  construct  and  provide  a 
public  crossing  at  Royce  Avenue,  and  to  provide  protection  therefor  by  gates  and 
watchmen  or  by  sucb  other  protection  as  the  Board  might  deem  proper.  The  city's 
contention  in  this  case  was  that  a  public  crossing  had  been  created  by  the  railways  and 
that  tbere  had  been  a  public  user.  The  railway  companies'  submission  was  tliat  the 
crossing  was  for  the  purpose  of  giving  the  owners  affected  means  of  access  from  their 
property  to  Dundas  street,  and  that  there  never  had  been  any  order  of  the  Railway 
Committee  of  the  Privy  Council,  authorizing  the  crossing. 

The  Chief  Commissioner,  in  his  judgment  delivered  at  the  close  of  the  hearing, 
and  reported  in  vol.  107  of  the  Board's  Xotes  of  Evidence,  p.  6791,  distinguishes  the 
Denison  Avenue  Case  (Weston  Case),  pointing  out  that  in  that  case  the  railway  com- 
panies did  everything  they  could  to  prevent  any  inference  of  intention  to  dedicate 
a  portion  of  their  lands  to  public  use  as  a  highway  crossing,  whereas  in  the  Royce 
Avenue  Case  the  companies  "  did  everything  they  could  to  convey  this  property  to 
file  public  for  a  highway  crossing."  He  points  out  that  for  many  years  it  had  been 
maintained  as  a  highway  by  the  municipality;  that  it  had  been  used  by  the  public; 
and  that  the  railway  companies  could  not  do  any  more  than  they  did  to  make  if  a 
highway ;  and  adds  that  "  whatever  it  might  be,  if  it  were  being  dealt  w^ith  upon 
strictly  legal  lines  in  a  court  of  law,  where  the  trial  judge  would  be  tied  up  by  a  long 
line  of  cases,  decided  in  many  instances  centuries  ago,  we  do  not  think  that  that  is  the 
spirit  of  the  railway  legislation.  A  highway,  in  the  interpretation  clause  of  the  Act, 
includes  '  any  public  road,  street,  lane,  or  other  publia  way  or  communication.'  In 
this  case  there  is  clearly  a  public  way,  and  has  been  for  twenty-seven  years  or  more 
public  communication  over  these  lands.  We  think  that  it  is  a  highway  within  the 
meaning  of  the  Railway  Act,  and  we  think  also  that  it  is  a  point  that  needs  pro- 
tection." 

In  the  present  case,  the  crossing  has  been  in  use  for  a  long  period  of  yeai"s — at 
least  thirty.  It  is  stated  that  from  two  to  three  hundred  vehicles  use  it  daily  accord- 
ing to  the  season.  There  is  a  public  sign  in  place.  It  is  not  contended  that  this 
sign  was  not  placed  there  by  the  railway.  The  location  of  this  sign  shows  that  there 
was  notoriety  as  to  the  crossing  being  regarded  as  a  public  one. 

I  am  of  the  opinion  that  the  crossing  falls  within  the-  reasoning  of  the  Royce 
Avenue  Case  and  has  the  status  of  a  public  crossing. 

Reference  has  been  made  to  the  question  of  the  relocation  of  the  station  at  a 
point  further  south  closer  to  the  road  allowance.  Mr.  Breton,  who  appeared  for  the 
municipality  of  Letellier  at  the  hearing,  favoured  this,  stating  his  understanding  was 
that  the  station  would  have  to  be  renewed  in  the  near  future,  it  being  at  the  present 
time  inadequate  for  the  freight  and  passenger  business  done.  This  relocation  would 
change  the  position  of  the  orCJssing  so  far  as  the  view  is  concerned. 

Reference  has  already  been  made  to  the  recommendation  of  one  of  the  Board's 
Inspectors  for  the  installation  of  an  electric  bell.  It  does  not  appear  that  this  is  a 
location  where  the  bell  would  work  effectively.  There  would  be  shunting  going  on 
practically  all  the  time  in  the  yard,  which  would  keep  the  bell  ringing  pretty  steadily 
and  render  it  unsatisfactory  as  a  protective  device.  Only  the  main  line  could  be 
bonded;  trains  using  the  siding  would  have  to  be  protected  by  watchman.  I  am  of 
the  opinion  that  a  bell  would  not  work  satisfactorily. 

There  should  be  installed  by  the  railway  a  sign-board  at  each  side  of  the  crossing 
at  a  distance  of  approximately  50  feet  therefrom,  each  signboard  to  have  the  words 
"  DANGER  CRO'SSIX(.l  "  painted  on  each  side  thereof,  in  letters  at  least  six  inches 
in  length.  The  distance  from  the  crossing  above  referred  to  may  be  adjusted  in  case 
of  need,  having  in  mind  necessary  clearances.    The  cost  of  construotion,  installation 

25089—2 


158 


and  uiainteiiaiice  of  the  said  siiiii  is  to  be  borne  and  pa.id  by  the  municipality.  Wlien 
the  sii>-ns  are  installed,  the  speed  limitation  at  present  operative  will  be  limited. 
The  Chief  Commissioner  and  Commissioner  Rutherford  concurred. 

June  13,  1921. 


Complaint  of  residents  along  the  Grand  Trunk  Railway  west  from  Golden  Lake 
Junction,  against  poor  train  service  hetween  Killaloe  and  Eganville,  on  account 
of  trains  not  making  proper  connections  luith  the  Ottawa-Penihrohe  trains. 

Application  .of  residents  in  territory  hetween  the  village  of  Madawasha  and  the  village 
of  Golden  Lake,  for  a  better  train  service  on  the  Grand  Trunk  Railway,  in  the 
matter  of  connections  with  tlie  Ottawa-Pembroke  trains.  ^ 

File  2969S 

JlTDiGl\PENT 

McLean,  Assistant  Chief  iCo:mmisstonkr  : 

The  first  phase  of  this  complaint  developed  in  1919.  Under  date  of  October  3  of 
that  year,  application  was  received  by  the  Board  setting  out  that  the  residents  along 
the  Grand  Trunk  Kailway  w^est  of  Golden  Lake  Junction  and  a  numSber  of  the 
travelling  public  were  at  a  great  loss  and  inconvenience  by  reason  of  the  mixed  trains 
from  Madawaska  not  arriving  in  time  to  connect  with  the  morning  local  out  from 
Pembroke;  and  it  was  stated  the  same  situation  existed  in  the  evening.  It  was 
contended  the  mixed  trains  should  be  kept  at  Golden  Lake  till  the  train  from  Ottawa 
to  Pemlbroke  arrived  at  the  junction.  It  was  said-  that  under  existing  conditions,  it 
actually  took  a  three  days'  journey  from  Killaloe  to  Eganville  and  return. 

On  tbe  application  being  served  on  the  railway,  it  replied  that  to  put  in  the 
service  requested  by  the  petitioners  it  would  be  necessary  to  start  a  train  from 
Madawaska  at  4.40  a.m.,  arriving  at  Golden  Lake  at  8.10  a.m.  and  lie  over  at  that 
point  until  10.40  a.m.  On  the  .return  trip,  the  train  would  arrive  at  Golden  Lake 
at  3.40  p.m.,  remain  there  until  8.20  p.m.  and  arrive  at  Madawaska  at  11.40  p.m..  It 
was  stated  that  in  order  to  maintain  such  a  service  it  would  be  necessary  to  place 
two  crews,  as  there  would  not  be  sufficient  rest  at  any  one  point  in  the  twenty-four 
hours  It  was  pointed  out  that  a  limited  number  of  passengers  would  take  advantage 
of  this  mixed  service;  and  referenee  was  also  made  to  the  fact  that  there  was  a 
through  service  between  Ottawa  and  Depot  Harbour  in  both  directions  within  the 
twenty-four  hours. 

It  was  set  out  that  on  a  check  made  in  Oictoiber  of  that  year  mixed  train  No.  360, 
eastbound  from  ^Fadawaska,  handled,  on  the  average,  seventeen  passengers  per  day 
locally  between  Madawaska  and  Golden  Lake,  while  the  total  numjber  handled  averaged 
twenty-six.  The  figures  for  the  corresponding  train  No.  359,  westbound,  were  a  total 
of  eighteen  passengers  per  day,  and  ten  per  day  locally  between  Madawaska  and  ^ 
Golden  Lake. 

It  was  contended  that  on  existing  conditions  of  traffic  and  costs  of  operation 
readjustment  of  the  service  was  not  justified. 

On  consideration,  the  Board  came  to  the  conclusion,  after  an  investigation  had 
been  made,  that  the  change  in  service  asked  for  was  not  justified. 

Complaint  has  been  received  as  to  the  service  now  existing.  Application  is 
made  for  a  better  passenger  service  from  Killaloe,  Barry's  Bay,  Wiln.o,  Opeongo,  and 
Madawa-ska.  Wliat  is  asked  for  is  a  In^tter  train  service  to  ensure  a  connection 
between  the  morning  train  eastil)0und  from  Madawaska  and  the  train  from  Pembroke 
for  Ottawa,  and,  likfnvise,  for  a  r'/)nnection  in  the  evening.    It  is  contended  that  as 
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under  existing  conditions  it  takes  three  days  for  the  round-trip  from  Madawaska 
to  a  point  east  of  Kenfrew,  the  existing  conditions  of  traffic  are  no  criterion  of  the 
business  which  would  move  if  there  was  an  improved  service. 

No  change  in  train  service  has  been  made  since  the  matter  wias  investigated. 
The  train  service  now  in  effect  is  a  mixed  train  leaving  Madawaska  at  8  a.m.,  daily, 
except  Sunday,  to  Golden  Lake,  where  connection  is  made  with  train  Xo.  47  from 
Ottawa;  the  mixed  train  then  continues  north  to  Pemibroke  where  it  arrives  at  12.55 
p.m.  taking  the  Ottawa-Pembroke  passengers  to  that  point.  Eeturning,  a  mixed  train 
leaves  Pembroke  at  2.55  p.m.;  at  Golden  Lake  connection  is  miade  with  the  eastibound 
passenger  train  No.  52  for  Ottawa;  the  mixed  train  then  continues  to  Madawaska 
where  it  arrives  at  7.20  p.m.  The  distance  Pemibroke  to  Madiawaska  is  77  miles. 
Both  these  trains  handle  the  way-freight  and  do  the  way-work.  Passenger  trains 
Nos.  47  westlbound  and  52  eastbound  also  serve  this  district,  and  are  the  passenger 
trains  between  Ottawa  and  Parry  Sound. 

In  computing  the  passenger  business  offering,  the  traffic  handled  by  the  passenger 
trains  Nos.  47  and  52  does  not  enter  into  the  computation.  The  measure  of  the  need 
for  the  passenger  service  asked  for  has  to  be  measured  by  the  traffic  moving  on  mixed 
trains,  Nos.  360  and  359.  Mixed  train  No.  360,  eastbound  from  Madawaska,  handled 
in  the  period  from  April  21  to  May  5,  1921,  an  average  of  20.6  passengers  locally 
between  Madawaska  and  Golden  Lake.  Including  in  the  total  figures  those  moving 
from  points  betw^een  M^idaiwaska  and  Golden  Lake  to  points  on  the  Pemibroke  branch, 
the  total  average  figures  per  day  for  the  train*  in  question  were  25-4.  In  the  case  of 
mixed  train  No.  359,  westbound,  the  figures  were  13-3  for  passeng-ers  moving  locally^ 
between  Madawaska  and  Golden  Liake,  and  a  total  of  19-9. 

These  figures  are  open  to  the  criticism  that  they  relate  to  a  period  when  on 
account  of  connections  stated  to  be  unsatisfactory  it  is  alleged  that  a  lesser  volume  of 
business  is  moving  than  would  move  on  better  connections.  In  .order  to  measure 
the  service  as  it  was  in  1917,  figures  have  been  oibtained  for  the  months  of  x\ugust 
and  Septemfber,  1917. 

Mixed  train  No.  358,  which  then  performed  the  local  service,  handled,  eastbound, 
a  total  average  during  August  of  26-3  passengers  per  day,  while  during  Septemlber 
the  total  average  was  18-1  per  day.  The  average  months  are  computed  on  twenty- 
seven  working  days. 

In  the  case  of  No.  359,  westbound,  the  total  average  per  day  during  August  was 
27-7,  while  during  Se(ptember  it  was  21-7.  It  will  be  noted  that  the  figures  for  1917 
are  not  very  much  in  excess  of  the  figures  for  1921. 

The  figures  for  1917  as  above  quoted  may  be  taken  as  a  measure  of  the  traffic  that 
may  be  relied  upon  in  connection  with  any  train  readjustment. 

The  mileage  from  Madawaska  to  Golden  Lake  is  45-3.  Effective  July  1,  the 
first-dass  passenger  rates  will  again  be  3-45  cents  per  mile.  This  will  give  an  average 
rate  for  the  distance  from  Madawasba  to  Golden  Lake  of  $1.56.  This  omits  considera- 
tion of  the  reduction  in  these  figures  which  will  attach  in  the  case  of  the  purchase  of 
round-trip  tickets. 

Taking  the  largest  daily  average  of  piassengers  above  set  out,  viz.,  27-7,  this 
would  give  earnings  of  $43.21. 

The  m,atter  of  the  train  service  has  been  carefully  considered  by  the  Board's  Chief 
Operating  Officer.  The  Board  in  dealing  with  train  service  has  held,  on  particular 
facts,  that  where  the  earnings  were  slightly  in  excess  of  the  receipts  on  a  particular 
train  the  Board  ^might  direct  the  continuance  of  the  service.  It  was  pointed  out  that 
this  was  dealt  with  on  the  matter  of  particular  facts,  and  was  not  considered  as  laying 
down  a  general  principle;  and  further  recognized  that  while  on  particular  facts  the 
railway  service  which  earned  slightly  in  excess  of  the  out-of-pocket  costs  might, 
should  the  pulblic  need  be  estaibdished,  be  directed  to  be  continued,  at  the  same  time, 
in  general,  the  question  of  return  to  overhead  expenses  should  be  given  consideration. 
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Biclimond-C oaticooh  Train  Service,  Board's  File  27563-9 

The  Board,  also,  in  a  case  where  the  earnings  fell  short  of  the  out-of -pocket  costs 
declined  to  direct  the  reinstallation  of  the  service. 

Application  of  the  City  of  Kingston,  ei  al,  for  an  Order  directing  the  Grand  Trunh 
Railway  Company  to  restore  trains  Nos.  31  and  32  hetween  Brochville  and 
Belleville,  which  were  discontinued  Septemher  28,  1919.  ^File  2T563.33 

In  the  present  instance,  the  out-of-pocket  costs  based  on  an  eight-hour  day  would 
amount  to  $98.35.  The  time-tahles  have  heen  very  carefully  considered  )by  the  Board's 
Chief  Oi>erating  Officer,  who  advises  that  he  does  not  see  how  an  adjustment  can  be 
worked  out  in  the  time-t-ables  without  an  additional  train  service  to  give  the  service 
Qsked  for.  His  conclusion,  therefore,  is  that  to  afford  the  service  asked  for  it  would 
be  necessary  to  run  an  additional  passenger  service;  and  his  statement  in  this  connec- 
tion is  as  follows: — 

"  To  run  an  additional  steam  passenger  train  bel^ween  Miadawaska  and 
Golden  Lake,  to  connect  at  Golden  Lake  with  the  trains  to  and  from  Pembroke, 
as  would  be  necessary  to  give -a  service  from  that  territory  to  points  east  of 
Goilden  Lake,  the  train  would  have  to  leave  Madawaska  at  6.45  a.m.,  arrive 
Golden  Lake  8.25  a.m:. ;  leave  Golden  Lake  at  8.25  p.m.,  arrive  IVCadawaska  at 
10.05  p.m.  making  a  day  of  fifteen  hc^urs  and  twenty  minutes  between  the  first 
train  out  in  the  morning  and  the  arrival  at  night,  which  would  involve  seven 
'hours  and  twenty  minutes  overtime,  and  would,  undouibtedly,  result  in  the 
com,pany  finding  it  cheaper  to  put  on  two  crews  at  double  the  fiigure  quoted." 

As  pointed  out,  tihe  maximum  passenger  business  in  sight  would  amount  on 
the  round-trip  to  $86.42  per  day,  with  an  operating  cost  of  $98.55  for  the  round-trip 
on  an  eight-hour  day  basis.  The  figures  given  by  the  Chief  Operating  Officer  show 
the  element  of  extra  time  whiich  would  mean  either  that  two  crews  would  be  needed, 
or  extra  time  would  have  to  be  paid,  with  the  result  that  the  cost  of  operation  would 
be  very  much  in  excess  of  the  receipts.  ^ 

The  question  of  the  possibility  of  having  a  gasoline  motor  passenger  carrying 
car  to  give  this  service  has  been  gone  into.  At  present,  the  Grand  Trunk  has  no 
such  car  ,availajble.  The  Canadian  ISTational  Railways  have  one  gasoline  motor 
paissenger  carrying  car  on  their  line  east  of  the  Winnipeg  terminals.  This  car  is 
being  used  in  service  ibetween  Winnipeg  and  Transcona.  Experiments  are  being  made 
between  Trenton  and  Belleville  witTi  a  car  operated  on  an  electric  storage  battery. 
Tlie  service  in  this  respect  has  not  gone  sufficiently  far  to  enable  a  Concluded  opinion 
to  be  expressed. 

The  possibilities  of  gasolene  or  electric  car  service  on  runs  where  the  traffic  will 
not  justify  a  steam  passenger  train  is  a  matter  which,  in  my  opinion,  might  well 
engage  the  serious  attention  of  the  railways.  The  develoqoments  in  this  respect  should 
be  kept  in  t/^)uch  with  so  that,  so  far  as  possiible,  inconveniences  such  as  herein 
disclosed  may  be  obviated.  So  far  as  Canadian  railways  are  concerned,  however,  the 
use  of  the  gasolene  or  electric  car  as  an  auxiliary  to  steam  passenger  train  service 
is  in  an  experimental  condition.  Conditions  of  operating  cost,  location  of  charging 
stations  in  the  case  of  an  electric  car,  climatic  conditions,  etc.,  will  all  need  to  be 
considered. 

Until  more  definite  information  is  obtainable,  it  does  not  appear  ihat  the  Board 
would  be  justified  in  making  any  direction  as  to  a  gasolene  or  electric  car  involving 
a  eonsiderable  expenditure.  There  has  to  be  held  in  mind  the  condition  of  operating 
expenses  and  costs  on  the  Canadian  National  sysitem,  and  also  the  revenue  which  in 
the  present  instance  the  figures  availaible  would  show  not  to  be  large. 
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It  is  a  matter  of  regret  that  the  Board  cannot  make  the  directioai  asked  for, 
because  there  are  undouJhted'ly  features  of  hardship  in  connection  with  it.  At  the 
same  time,  the  Board  is  not  justified,  in  the  interests  of  the  country,  in  directing 
extensions  of  service  where  the  revenues  are  not  adequate  to  meet  the  costs.  Tlhis 
creates  inoonvemiences  and  unpleasant  conditions,  but  the  facts  have  to  be  faced. 

Commissioner-s  Boyce  and  Rut'herford  concurred. 

June  22,  1921.  ,  ,  '  , 


ORDEiE  No.  31166 

In  the, matter  of  the  General  Order  of  the  Board  NiO.  119,  dated  January  31,  lOlJf,  and 
the  application  of  the  Canadian  Pacific  Railway  Company,  hereinafter  called 
the  ''applicant  company,"  for  authority  to  remove  its  station  agent  at  Proctor, 
in  the  Province  of  British  Columhia. 

File  No.  4205.310 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.^.G.,  Commissioner. 

Thursday,  the  23rd  day  of  June,  A.D.  1921. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
Proctor  Ratepayers'  Association,  and  upon  the  report  and  recommendation  of  the 
Chief  Operating  Officer  of  the  Board, — 

The  Board  orders:  that  the  applicant  company  'be,  and  it  is  herelby,  authorized  to 
remove  its  station  agent  at  Proctor,  in  the  province  of  British  Columbia,  sulbjeot  to 
and  upon  the  condition  that  a  caretaker  be  appointed  to  see  that  the  station  is  kept 
clean,  and  when  necessary  heated  and  lighted  for  the  accommodation  of  passengers 
on  the  arrival  and  departure  of  trains ;  to  meet  all  boats  and  the  trains  on  such  days 
as  L.C.L,  freight  is  sent  from  Nelson;  to  see  that  all  freight  and  express  matter  is 
properly  housed  and  taken  care  of ;  to  take  ddavery  from  shippers  of  outgoing  goods, 
and  see  that  these  are  properly  forwarded;  and  a  notice  to  be  posted  by  the 'Railway 
Company  giving  information  as  to  where  such  caretaker  may  be  found  to  take 
delivery  of  such  outgoing  shipments. 

(Sgd.)       S.  J.  ]yroLEAN, 

Assistant  Chief  Commissioner. 


162 

GENEKAL  OKDElR  NO.  345 


In  the  matter  of  the  consideration  of  the  question  of  establishing  a  standard  track 
centre  for  the  construction  of  divisional  points,  terminal  sorting  yards,  and  sidings 
which  will  provide  a  safe  clearance  for  the  movement  of  trainmen  and  yardmen 
in  the  performance  of  their  duties. 

'File  No.  28290 
Thursday,  the  23'rd  day  of  June,  A.D.  1921. 

Hon.  F.  B.  Carvell^  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.O.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Boax'd  held  in  Ottawa,  January 
7,  1919,  the  Canadian  Paci^'C  and  Grand  Trunk  Railway  iC'ompandes,  the  Canadian 
National  Railways,  the  Michigan  Central  and  the  New  York  Central  Railroad  Com- 
panies, the  Brotherhood  of  Locomotive  Engineers,  and  the  trainmen  and  yardmen 
being  represented  at  the  hearing,  and  what  was  alleged;  and  upon  reading  the  written 
submissions  .filed, — 

The  Board  Orders:  That  tracks  of  all  railway  comipanies  suhject  to  the  juris- 
diction of  the  Board  laid  after  the  1st  day  of  January,  19212,  he  lolaced  at  the  following 
minimum  distances,  namely  : — 


1.  Main  tracks   13  feet 

2.  Main  and  passing  tracks   14  feet 

3.  Main  or  running  track  and  parallel  yard  tracks   14  feet 

4.  Receiving,  sorting,  and  classification  yard  tracks   .  .  .  13  feet  6  inches 

5.  Storage  tracks   13  feet  0  inches 

0.  Parallel  ladder  tracks   18  feet 

7.  Ladder  and  other  tracks   15  feet 

8.  Freight  shed  tracks   12  feet 

9.  Team  tracks  in  pairs  •  •  •  •  feet 

10.  Passenger  station  tracks,  without  phitform  between   13  feet 


And  the  Board  further  Orders:  That  any  such  tracks  now  laid  which  are 
rearranged  after  January  1,  1922,  be  placed  in  accordance  with  the  minimum  clearances 
herein  provided. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  NO.  31179 

In  the  mattpr  of  the  application  of  the  BrothrrJiood  of  Raih'oad  Trainmen,  an  behalf 
of  the  Michigan  Central  Railroad  Company,  for  an  Order  exempting  the  said 
Company  from  complying  with  the  provisions  of  General  Order  No.  293,  dated 
April  26,  1920,  requiring  that  all  locomotives  he  equipped  with  seats  for  the 
hrahemen. 

'Eile  No.  25279 

Thursday,  the  2i3rd  Day  of  June,  A.D.,  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  KjC,  Commissioner. 
J.  G.  Rutherford^  C.M.G.,  Commissioner. 

Upon  reading"  wliat  is  alleged  in  support  of  the  application,  and  the  report  and 
recommendation  of  the  Chief  Oxjerating  Officer  lof  the  Board, — 

The  Board  Orders:  That  the  Michigan  Central  Railroad  Company  be,  and  it  is 
hereby,  relieved  from  complying  with  the  requirements  of  the  said  General  Order  No. 
2&3,  dated  April  26,  1920. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


GET^TERAL  ORDER  No.  344 

In  the  matter  of  the  consideration  of  the  riding  of  the  Canadian  Freight  Association, 
as  communicated  to  the  Board  hy  letter  dated  June  30,  1921,  from  W.  C.  Chisholm, 
K.C.,  that  section  IJf  of  the  Board's  General  Inters  witching  Order  No.  252,  dcCted 
October  26,  1918,  is  construed  to  authorize  the  local  rbad  haul  scale  of  2J/.  cents 
first-class  as  the  ''ordinary  published  rate  to  the  interchange." 

File  No.  6713.184 

MoNl)AY,  the  27th  Day  of  June,  A.D.,  1921. 

Hex.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C,  Comrnissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  hdld  in  Ottawa,  December  21, 
1920,  the  Canadian  Freight  Association,  Canadian  Pacific  Railway  Company,  Canadian 
National  Railways,  and  the  Boards  of  Trade  of  Toronto  and  Montreal  being  repre- 
sented at  the  hearing,  and  what  was  alleged, — 

The  Board  Orders:  That  the  words  ''ordinary  published  rate,"  as  contained  in 
the  said  section  14  of  General  Order  No.  252,  dated  October  26,  1918,  be  construed 
to  mean  the  rate  that  w^'ould  be  charged  for  the  same  movement  as  a  local  switching 
and  not  an  interswitching  operation. 

S.  J.  McLEAN, 
Assistant  Clvief  C ommissioneri 


\ 
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ORDER  NO.  3']  191 

In  the  matter  of  the  highway  crossing  hy  the  Canadian  NaiionOt  Railways,  just  south 
of  their  station  at  Letellier,  in  the  Province  of  Manitoha. 

File  No.  26744.4 

Tuesday,  the  28th  Bay  of  June,  A.I).,  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
'S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Winnipeg,  June  ^, 
1920,  the  municipality  of  Montcalm,  and  the  Canadian  National  Railways  being  repre- 
sented at  the  hearing,  and  what  was  alleged,  and  upon  reading  the  further  submissions 
filed,— 

The  Board  Orders:  That  the  Canadian  National  Railways  be,  ^and  they  are 
hereby,  directed  forthwith  to  erect  signboards  at  each  side  of  the  said  crossing  of 
the  highway,  just  south  of  the  station  at  Letellier,  in  the  province  of  Manitoba,  at  a 
distance  of  not  less  than  50  feet  therefrom,  each  signboard  to  have  the  words  "  Danger 
•  Crossing''  painted  on  each  side  thereof  in  letters  at  least  six-  inches  in  length.  The 
distance  of  such  signboards  from  the  crossing  to  be  adjusted  in  case  of  need,  so  as 
to  provide  necessary  clearances.  The  cost;  of  the  construction,  installation  and  main- 
tenance of  said  signboards  to  be  borne  and  paid  by  the  Municipality  of  '.Montcalm. 

S.  J.  McLEAN, 
Assist^ant  Chief  C ommissiionier. 


Re  Lyle  and  the  Michigan  Central  Railroad  Company.  Drainage. 

File  No.  30790 

The  applicant,  John  A.  Lyle,  of  the  township  of  South  wold,  Ont.,  states  that 
he  has  about  thirteen  acres  of  land,  all  south  of  the  railway  company's  right  of  way, 
and  a  very  much  larger  acreage  lying  jiorth  of  the  right  of  way,  and  that  by  reason 
of  the  surface  water  lying  upon  the  southerly  parcel  of  land,  he  is  unable  to  cultivate 
about  three  acres  of  the  said  parcel.  In  order  to  drain  the  said  three  acres  so  that  it 
may  be  cultivated,  the  applicant  states  that  he  requires  to  construct  a  tile  drain  which 
will  be  about  three  feet  below  the  level  of  the  bottom  of  the  culvert  on  the  right  of 
way  of  the  railway  so  as  to  connect  with  a  tile  drain  which  the  applicant  now  has;  on 
the  northerly  side  of  the  right  of  way  of  the  railway  and  which  has  a  good  and 
sufficient  outlet. 

The  applicant  asks  that  an  order  be  made  directing  the  railway  company  either 
to  lower  the  culvert  or  to  install  an  iron  pipe  sufficiently  large  and  at  a  proper  depth 
to  enable  the  applicant  to  connect  up  the  proposed  tile  drain  on  the  southerly  side 
of  the  right  of  way  of  the  railway  with  the  existing  tile  drain  on  the  applicant' si  land 
on  the  north  side  of  the  said  right  of  way  so  as  to  carry  the  said  water  to  its  natural 
outlet. 

The  railway  company  claims  that  the  culvert,  which  Mr.  Lyle  wishes  lowered,  is 
and  always  has  been  ample  to  take  care  of  the  natural  drainage;  that  recently  he 
put  in  tile  drains  on  the  property  adjoining  the  company's  right  of  way  and  ran  his 
tiles  down  to  the  right  of  way  fence,  dumping  the  water  on  the  company's  property; 
that  this  water,  finding  its  way  into  the  right  of  way  ditch,  flowed  towards  the  culv>?rt 
which  Mr.  Lyle  asks  to  be  lowered ;  that  even  since  this  tile  drainage  has  been  put  in  on 
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Mr.  Lyle's  property,  the  culvert  which  is  at  present  1.9'3  feet  lower  than  his  tile,  is 
sufficient  to  take  away  the  water;  and  contests  the  applicant's  statement  that  the 
natural  drainage  on  his  property  has  heen  interfered  with,  the  complaint  arising 
from  the  artificial  drainage  which  he  has  placed  on  his  premises. 

The  railway  company  does  not  oppose  the  lowering  of  the  culvert  in  question, 
but  takes  the  position  that  the  cost  of  the  work  should  be  borne  by  the  applicant, 
upon  the  ground  that,  when  the  railway  was  constructed  through  the  lands  now 
occupied  by  Mr.  Lyle,  the  company  provided  sufficient  drainage  to  take  care  of  the 
situation  as  it  existed  at  that  time  and  in  so  doing  fulfilled  all  the  obligations  resting 
on  the  company  under  the  Eailway  Act.  In  support  of  its  contention  the  railway 
company  cites.  Department  of  Agriculture  vs.  G.T.R.  Co.,  28,  C.R.C.,  77. 

The  Euling  of  the  Board  was  communicated  by  the  Secretary  to  the  applicant's 
Solicitors,  under  date  of  June  23,  1921,  as  follows: — 

"Referring  to  this  matter,  which  has  been  the  subject  of  investigation  by 
the  Board  through  its  Engineering  Department,  I  am  directed  to  state  that  the 
Board's  Assistant  Chief  Engineer  reports  that  there  is  no  question  but  that  the 
railway  company  m.ade  ample  provision  for  surface  drainage,  when  the  line 
was  built,  but  the  culvert  is  not  low  lenough  to  take  ,care  of  the  artificial  drain- 
age. In  this  connection  I  am  directed  to  refer  you  to  the  case  of  the  Depart- 
ment of  Agriculture  for  Ca-nada  ys.  the  Grand  Trunk  Railway  Company, 
reported  in  volume  23,  Canadian  Railway  Cases,  page  77.  In  that  case  it  was 
held  that  where  no  negligance  had  been  shovm  on  the  part  of  the  ,railway 
company  in  carrying  out  the  construction  of  drainage  works,  and  the  damage, 
if  any,  was  ,due  solely  to  reasonable  exercise  by  the  company  of  the  powers 
conferred  upon  it,  the  owner  of  adjoining  lands  could  ,not  recover  cbmpensation ; 
that  such  injury  should  have  been  foreseen  and  compensation  claimed  for  it 
under  the  statute  at  the  time  the  railway  was  constructed;  that,  under  the 
circumstances,  the  cost  of  lowering  a  railway  culvert  after  construction  to 
provide  better  drainage  should  be  borne  by  the  adjoining  land  owner. 


A.  D.  CARTWRIOHT, 

Secretary,  B.R.C. 
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Application  of  residents  of  Macaza,  Quebec  for  an  order  of  the  Board  authorizing  the 
.moving  of  the  Canadian  Pacific  Railway  Company's  station  at  Macaza  from  its 
present  location  to  a  point  more  convenient  to  the  village  and  the  travelling 
public. 

File  Xo.  16758. 

JUDGMENT 

Hex.  F.  B.  Carvell,  K.C,  Chief  Commissioner: 

In  the  montli  of  June,  19'20,  certain  residents  of  the  village  of  Macaza  presented 
a  petition  to  this  Board  asking  that  the  station  at  Macaza  be  removed  from  its  present 
location  to  a  point  just  north  of  Mile  8'6,  or  near  the  point  where  the  Canadian  Pacific 
Railway  crosses  the  Eiver  Rouge,  a  distance  of  about  half  a  mile,  and  this  was  sup- 
ported by  a  letter  from  the  Riordon  Pulp  and  Paper  Company,  under  date  of  June 
2i9,  1920,  recommending  that  the  application  be  granted  and  asking  that  they  be 
recorded  as  parties  to  the  application.  Subsequently  they  were  joined  by  the  Canadian 
Export  Paper  Company,  Limited,  also  agreeing  with  the  application  and  asking  to  be 
recorded  as  parties  applicant.  The  granting  of  the  application  would  also  involve  a 
diversion  of  the  public  highway  at  a  point  near  the  bridge,  going  under  the  bridge  and 
striking  the  same  a  short  distance  further  north,  and,  in  doing  so,  it  would  eliminate 
a  grade  crossing  at  Mileage  66.19. 

Mr.  Lalonde,  our  Inspector,  was  asked  to  personally  investigate  and  report,  which 
he  did  under  date  of  the  23rd  of  September,  19'20,  and,  in  his  report  he  stated  that  he 
understood  the  Laurentide  Pulp  and  Paper  Company  together  with  the  Riordon  Pulp 
and  Paper  Company  would  undertake  to  defray  the  entire  expense  of  the  proposed 
change  and  recommended  that  the  application  be  granted. 

The  case  was  heard  at  a  sittings  in  Montreal  on  the  22nd  of  March  last  at  which 
the  municipality  was  represented  by  Mr.  D.  Desjardins,  the  Mayor,  the  Riordon  Pulp 
and  Paper  Company  by  Mr.  Huff,  the  Laurentide  Pulp  and  Paper  Company  by  Mir. 
Bardwell,  and  the  Canadian  Pardfic  Railway  Company  by  Mr.  Wood,  the  Canadian 
Pacific  Railw.ay  signifying  their  willingness  to  move  the  station  providing  the  grade 
crossing  were  eliminated  and  the  entire  expense  borne  by  the  applicants.  The  mayor 
of  the  municipality  denied  any  responsibility  as  to  contribution  to  the  cost.  At  the 
close  of  the  hearing  the  following  judgment  was  issued: — 

"  The  Chief  Commissioner  :    My  colleagues  and  I  have  had  an  opportunity 
of  discussing  this  question.    We  have  come  to  the  conclusion  that  the  station 
should  be  moved.    We  realize  that  it  is  a  very  serious  thing  to  men  who  have 
established  themselves  near  to  a  railway  station.    But  they  can  get  rid  of  a 
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grade  crossing,  which  is  always  an  advisable  thing  to  do.    The  station  will  be 
brought  nearer  the  centre  of  population.    It  will,  therefore,  be  ordered  accord- 
ingly.   Everything  is  to  be  done  at  the  expense  of  the  applicants." 
Subgequeiitly  the  question  arose  as  to  whether  or  not  the  clearance  under  the 
Canadian  Pacific  Railway  bridge  as  suggested  was  sufficient  to  meet  the  requirements 
of  the  railway  and  also  as  to  what  should  be  done  by  the  Laurentide  and  Riordon  Com- 
panies respectively  as  to  cost. 

On  the  16th  of  May,  both  companies  were  written  asking  if  they  would  take  the 
necessary  steps  to  guarantee  the  cost  of  removing  the  station  and  diverting  the  high- 
way to  the  Canadian  Pacific  Railway,  to  which  we  received  a  reply  on  the  iTth  of 
May  from  the  Riordon  Company  guaranteeing  their  proportion  of  any  necessary  finan- 
cial outlay  in  removing  the  station  and,  on  the  18th  of  May,  a  letter  was  received  from 
the  Laurentide  Company  to  the  same  effect.  On  the  20th  of  May,  a  letter  was  addressed 
to  the  Canadian  Pacific  Railway,  asking  them  if  they  offered  any  objection  to  the 
highway  going  under  the  bridge  as  now  constructed,  and,  on  the  9th  of  June,  we 
received  a  reply,  as  follows — 

"  I  am  advised  by  our  officials  that  there  is  no  objection  upon  our  part  to 
the  construction  of  the  proposed  highway  diversion  under  our  bridge,  provided 
that  the  changes  in  the  structure  indicated  on  the  Riordon  Company's  plan  of 
December  22.nd  last  are  made."  ' 

I  find  a  plan  accompanying  a  letter  from  the  Riordon  Company  under  date  of 
J.anuary  7,  1921,  which  I  presume  is  the  one  referred  to. 

In  this  letter  from  the  Riordon  Company  it  is  stated  that  the  width  of  the  road 
between  the  trestles  as  now  constructed  is  13  feet  7  inches  and  stating  that  in  view  of 
the  comparatively  light  traffic  involved  in  this  sparsely  settled  dis^trict  they  request 
that  the  Board  grant  their  permission  to  utilize  existing  clearance,  which  will  be 
quite  adequate  for  the  traffic  involved,  stating  that,  if  they  were  forced  to  widen  the 
crossing  to  20  feet  it  would  mean  a  very  heavy  expense  in  the  construction  of  new 
piers  and  the  installation  of  a  steel  span  for  the  approach  to  the  bridge. 

In  view  of  all  the  circumstances,  I  would  concur  in  the  opinion  expressed  by  the 
Riordon  Company,  and,  therefore,  think  that  an  order  should  go  authorizing  the  remov.al 
of  the  station,  the  diversion  of  the  highway  so  that  it  will  pass  under  the  bri(ige 
through  the  trestles  as  now  constructed,  and  the  closing  of  the  grade  crossing;  all  the 
cost  of  the  proposed  changes  to  be  borne  by  the  Riordon  Paper  Company  and  the 
Laurentide  Company,  both  of  whom  shall  deposit  with  the  railway  company  before 
the  work  commences  an  amount  estimated  by  the  Chief  Engineer  of  this  Board  to  be 
reasonably  adequate  to  cover  the  expense.  If  any  arrangements  can  be  made  between 
the  railway  company  and  the  paper  companies  as  to  the  work  being  done  by  the 
applicants,  no  objection  could  be  urged.  An  order  should  issue  accordingly. 
Ottawa,  Ont..  June  24,  1921. 

The  Deputy  Chief  Commissioner  and  Commissioner  Boyce  concurred. 
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ORDEE  No.  31251 

In  the  tnatter  of  fhe  application  of  the  residents  of  Macaza,  Quebec,  and  the  Canadian 
Export  Paper  Company,  Limited,  of  Montreal,  for  cm  order  authorizing  the 
Canadian  Pacific  Railway  Company  to  move  the  station  at  Macaza  from  its 
present  locatvpn  to  a  point  pnore  convenient  to  the  village  and  the  travelling 
public. 

File  No.  16758. 

Wednesday,  the  13th  day  of  July,  A.D.  1921. 

Hon.  F.  B.  Cara^ell,  K.C,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Montreal, 
March  22,  1921,  the  applicants,  the  Riordon  Company,  Limited ;  the  Laurentide  Com- 
pany, Limited;  the  Canadian  Pacific  Railway  Company,  and  the  village  of  Macaza 
being  represented  at  the  hearing,  and  what  was  alleged, — 
The  Board  orders  as  follows: —  \ 

1.  That  the  Canadian  Pacific  Railway  Company  be,  and  it  is  hereby,  authorized 
to  move  the  station  building  at  Macaza,  in  the  province  of  Quebec,  from  its  present 
location  to  a  point  just  north  of  mileage  66^,  or  near  the  point  where  the  railway 
crosses  the  river  Rouge;  and  to  divert  the  highway  at  the  point  in  question  so  that 
it  will  pass  under  the  bridge,  through  the  trestles  as  now  constructed ;  the  existing 
grade  crossing  to  be  closed — all  as  shown  on  the  plan  on  file  with  the  [Board  under 
file  ^^"0.  16^58. 

2.  That  the  Riordon  Company,  Limited,  and  the  Laurentide  Company,  Limited, 
the  said  companies  consenting  thereto,  bear  and  pay  the  cost  of  the  said  proposed 
changes;  the  said  companies,  before  such  work  is  commenced,  to  deposit  with  the 
Railway  Company  the  sum  of  two  thousand  one  hundred  dollars  ($2,100),  being  the 
amount  estimated  to  cover  such  expense. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


Application  of  the  Ottawa  Improvement  Commission  for  an  Order  directing  the 
Canadian  Pacific  Railway  Company  to  provide  and  construct  a  highway  crossing 
over  its  railway  at  Lot  33,  Concession  1,  OttawOf  Front,  and  Concession  "A," 
Ottawa  Front,  in  the  Township  of  Nepean. 

File  31008. 

JUDGMiE^^T 

McLean,  Assistant  Chief  Commissioner: 

The  application  as  launched  by  the  Ottawa  Improvement  Commission  is  con- 
cerned v^th  the  westerly  extension  of  the  driveway  from  Carling  avenue  to  the 
Ottawa  river.  There  is  filed  with  the  Board  a  copy  of  PjC  685,  of  date  March  24,. 
1921,  setting  out  that  the  Committee  of  the  Privy  Council  had  before  them  a  report 
from  the  Minister  of  Finance  stating  that  the  Ottawa  ImprovemxCnt  Commission 
had  ^lipplied  for  approval  by  the  Governor  in  Council  of  certain  proposed  new  work 
in  connection  with  the  driveway  system  of  the  commission,  and  for  authority  tO' 
make  an  expenditure  on  said  work  not  exceeding  $60,000  in  the  fiscal  year  commencing 
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April  1,  1921,  said  application  being  made  under  section  2  of  the  Ottawa  Improve- 
ment Commission  Act  of  1919,  which  is  chapter  62,  9-10  George  V. 

The  report  refers  to  plan  prepared  by  the  commission  showing  the  proposed  new 
work,  together  with  an  estimate  of  cosit  of  construction,  land  continues: — 

"  The  route  proposed,  as  will  be  seen  by  the  plan,  is  an  extension  of  the 
present  drivefway  system  westward,  commencing  at  the  western  end  of  Dow's 
Lake  causeway  where  the  proposed  route  enters  the  Experimental  Farm  and 
is  continued  through  the  farm  to  Fisher  avenue  further  west.  From  this  point 
the  proposed  route  passes  over  private  property  until  it  reaches  the  western 
terminus  on  the  Ottawa  river  at  a  point  opposite  to  what  are  known  as  Prince 
Arthur  islands.  The  commission  reports  that  the  right  of  way  through  this 
portion  has  been  in  large  measure,  donated  by  the  present  owners  of  the 
property  concerned  and  that  as  the  land  on  both  sides  al  the  right  of  way  is 
wholly  vacant  the  commission  will  be  in  a  position,  in  concert  with  these 
owners,  to  m'ake  whate^^er  restrictions  may  'be  deemed  necessary  to  provide 
against  undesira'ble  encroachments  on  the  driveway  in  the  construction  of  any 
dwellings  or  other  buildings  that  may  be  erected  later  on. 

The  commission,  as  will  be  seen  from  the  attached  estimate  of  cost  of 
construction,  proposes  to  construct  the  proposed  new  driveway  in  four  sections 
at  an  estimated  average  cost  of  $60,000  for  each  section,  and  hopes  to  complete 
at  least  one  section  each  year  commencing  with  section  four  referred  to  in 
the  attached  estimate,  being  that  portion  of  the  proposed  new  driveway  extend- 
ing from  the  Richmond  road  to  the  Ottawa  river.  The  Commission  reports 
that  this  decision  has  been  arrived  at  for  purposes  of  economy,  as  the  construc- 
tion on  section  four  will  make  availaTble  certain  stone  and  filling  which  can  be 
used  with  advantage  in  the  construction  of  the  other  sections. 

"  The  Commission  reports  that  it  has  to  its  credit  at  the  present  time 
some  $50,000,  and  that  there  will  be  sufiicient  funds  availafble  during  the 
coming  fiscal  year  to  meet  the  special  expenditure  asked  for,  in  addition  to 
the  amount  that  may  be  necessary  to  meet  the  ordinary  current  expenditures 
for  maintena;nce  and  other  sundry  outlay. 

"  The  Minister  recommends  that  the  extension  of  the  driveway  outlined 
above  and  more  particularly  defined  in  the  plan  attajched  hereto  be  approved. 

"  The  Minister  further  recommends  that  the  Commission  be  authorized  to 
expend  a  sum  not  exceeding  $60,000  during  the  fiscal  year  commencing  April 
1,  1921,  on  section  four  of  the  proposed  new  driveway,  namely,  the  section 
from  the  'Richmon-d  road  northerly  through  the  lands  of  the  Cowley  Estate  and 
R.  H.  Cowley,  to  the  Ottawa  river,  a  distance  of  four  thousand  feet." 

The  Order  then  sets  out  that  the  Committee  concurred  in  the  recommendations 
above  set  out,  which  were  made  by  the  ^Minister  of  Finance  to  the  'Committee  of  the 
Privy  Council,  and  suhmitted  same  for  the  approval  of  His  Exicellency  the  Governor 
(jeneral.    The  same  were  approved  on  March  24,  1921. 

What  is  herein  concerned  is  section  four  of  the  proposed  new  driveway  as 
referred  to  in  the  Order  in  Council,  running  ^rom  the  Richmond  road  northerly 
through  the  lands  of  the  Cowley  Estate  and  R.  H.  Cowley  to  the  Ottawa  river,  a 
distance  of  4,000  feet. 

Oounsel  for  the  applicant  set  out  at  the  hearing  that  it  was  intended  that  this 
section  four  of  the  driveway  scheme,  which  extends  from  the  Richmond  road  northerly 
to  the  Ottawa  river,  should  also  extend  to  three  islands  in  the  Ottawa  river  called 
the  Prince  Arthur  islands.  These  islands  are  owned  by  the  commission,  which  is 
proposing  to  construct  a  100-foot  driveway  straight  through,  and  ultimately  to  make 
a  bridge  over  and  lay  out  the  islands.  It  is  stated  that  the  largest  of  the  three 
islands  has  eight  acres,  and  it  is  intended  there  to  have  a  park  similar  to  that  at 
Rookliffe. 
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Objection  is  taken  to  the  application  from  the  standpoint  of  its  necessarily 
invoilving  a  level  crossing.  This  oibjection  is  made  by  the  Canadian  Pacific  E^ilway 
Company  and  also  by  Mr.  Cauchon,  on  behalf  of  the  Town  Planniug  Commission. 
In  addition,  there  are  other  oibjections  by  the  Tovm  Planming  Commisision.  It  will 
be  more  convenient  to  deal  Avith  these  first. 

Mr.  Cauchon,  after  referring  to  the  Ontario  legislation  under  which  the  Town 
Planning  Commission  is  organized,  raised  the  question  as  to  whether  the  powers 
conferred  by  the  legislation  sanctioning  the  creation  of  the  Ottawa  Improve- 
ment Commission  are  intra  vires  of  Parliament  in  so  far  as  highways  are  concerned. 
Under  62-63  Victoria,  chapter  10,  the  Ottawa  Improvement  Commission  has 
power,  inter  alia,  to  pay  and  defray  such  expenses  as  are  necessary  in  order 
to  enable  it  to  carry  into  effect  the  purposes  for  which  it  is  constituted,  or  any 
powers  conferred  by  the  Act.  It  has  power  to  purchase,  acquire  and  hold  real  property 
in  the  city  of  Ottawa,  or  in  the  vicinity  thereof,  for  the  purpose  of  public  parks,  or 
squares,  streets,  avenues,  drives  or  thoroughfares.  It  also,  has  power  to 'do,  perform, 
and  execute  all  necessary  or  proper  acts  or  things'  for  the  purpose  of  preparing, 
building,  improving,  repairing  and  maintaining  all  or  any  of  such  works  for  public 
use.  It  is  provided  that  the  works  and  undertakings  of  the  Commission  are  declared 
to  be  for  the  general  advantage  of  Canada.  There  is  the  further  provision  author- 
izing the  compulsory  taking  of  lands  by  the  Comimission  under  the  provisions  of  the 
Railway  Act,  in  the  event  of  the  Commission  being  unable  to  agree  with  the  owner 
of  the  property  as  to  price. 

Mr.  Cauchon  did  not  urge  that  the  Ottawa  Improvement  Commission  was  in 
this  application  endeavouring  to  exceed  the  powers  granted  to  it  by  Dominion  statute. 
He  at  the  same  time  stated  that  in  so  far  as  the  commission,  under  these  powers,  was 
exercising  the  right  over  Ontario  lands,  he  thought  they  were  acting  under  powers 
which  were  ultra  vires  of  the  Dominion. 

In  Auger  et  al  vs.  G.T.  and  CP.  Ry.  Cos.,  19  Can.  Ry.  Cas.,  401,  counsel  for  the 
railway  questioned  the  jurisdiction  conferred  upon  the  Board  by  8-9  Edward  VII, 
chapter  32,  section  11,  which  provided  for  the  amending  section  5a.  The  Board  held 
that  Parliament  having  legislated,  it  was  not  the  function  of  the  Board  to  decide 
whether  the  legislation  was  ultra  vires  or  not.  If  any  question  of  ultra  vires  arises 
as  between  the  Dominion  legislation  and  the  Ontario  legislation,  this  Board  is  not 
the  forum  to  deal  with  it. 

Arguments  were  advanced  by  Mr.  Cauchon  again'St  the  construction  of  the 
crossing  on  the  ground  that  it  would  lead  to  development  weslterly,  which  would  bring 
up  new  and  additional  difficulties  in  connection  with  paatters  of  sanitation. 

Mr.  Proctor,  who  appeared  for  the  city,  stated  his  position  as  follows: — 

1  got  instructions  late  last  night  in  connection  with  this  case.  I  know 
practically  nothing  about  it,  but  if  I  oan  interpret  my  instructions  I  think 
they  were  meant  to  this  effect,  that  the  city  council  was  willing  to  lend  its  moral 
support  to  a  body  organized  here  called  the  Town  Planning  Commission.  Mr. 
Cauchon  is  chairman  of  that  body  and,  also,  an  engineer  of  experience,  and  he 
has  developed  a  criticism  of  that  proposed  crossing  and  I  would  suggest  that  the 
Board  hear  him." 

Giving  due  weight  to  the  arguments  of  Mr.  Cauchon  from  the  standpoint  of  the 
effect  of  this  highway  upon  the  development  of  the  city  westerly  in  the  area  ooncerned, 
the  matter,  so  far  as  the  Board's  powers  are  concerned,  comes  back  to  the  question 
of  whether  or  not  the  crossing  should  be  granted.  The  application  is  made  by  a  body 
which  is  given  authority  by  Parliament  to  undertake  works  involving  such  applica- 
tions, and  the  genera]  scheme  of  the  work  in  which  the  application  is  involved  has  the 
specific  approval  of  the  Governor  in  Council. 

Objection  is  taken  by  the  railway  to  the  granting  of  a  level  crossing,  on  the  ground 
that  it  is  contrary'  to  the  scheme  of  the  Railway  Act.    It  is  stated,  in  substance,  that 
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the  scheme  of  the  Railway  Act  having  in  mind  the  provisions  of  the  Grade  Crossing 
Fund,  looks  to  the  gradual  elimination  of  grade  crossings.  Mr.  Cauchon,  of  the  Town 
Planning  Commission,  is  also  opposed  to  the  granting  of  a  grade  crossing.  He,  at  the 
same  time,  stated  that  an  under  crossing  by  means  of  a  subway  would  not  be  feasible, 
and  that  an  overhead  crossing  would  be  very  undesirable — ^that  it  would  be  very  costly 
and  very  unsightly. 

It  was  generally  agreed  that  if  a  crossing  was  to  be  granted  at  this  point  it  would 
of  necessity  have  to  be  a  grade  crossing.  The  Board's  Chief  Engineer  reports:  '^In 
my  opinion,  there  is  no  possibility  of  diverting  the  traffic  to  either  'Main  street, 
Westboro,  or  Carleton  .avenue.  It  would  mean  right-angle  turns  on  this  driveway, 
which  would  not  be  at  all  suitable  for  the  driveway." 

While  what -has  been  said  with  reference  to  it  being  desirable  to  eliminate  grade 
crossings  is  quite  correct,  the  Board,  since  the  legislation  involved  was  passed,  has  had 
in  various  instances  to  sanction  the  creation  of  grade  crossing's.  Each  case  has  to  be 
given  consideration  on  the  facts. 

On  due  consideration,  I  am  of  the  opinion  that,  with  the  attaching  of  proper  safe- 
guards, a  level  crossing  may  be  granted. 

The  road  is  to  be  100  feet  in  width,  with  appropriate  provision  for  boulevarding. 
It  was  stated  by  counsel  for  the  applicant  at  the  hearing  that  it  was  understood  that 
one  objection  to  the  crossing  was  that  there  were  some  trees  and  scrub  on  both  sides 
of  it.  The  Board's  'Chief  Engineer,  who  has  inspected  the  crossing,  says  there  is  a 
considerable  amount  of  cedar  brush  on  each  side  of  the  track.  Counsel  for  applicant 
continued  that  the  Ottawa  Improvement  Commission  has  written  authority  from  Mr, 
Cowley,  the  owner  of  the  land,  to  cut  down  the  trees  in  question.  He  said  further, 
that  the  commission  proposed  to  cut  down  the  trees  so  that  there  will  be  a  wide  sweep 
with  trees  all  cut  down  on  both  sides  of  the  railway. 

In  addition  to  this  there  should  be,  on  each  side  of  the  crossing,  a  protective 
"  island  "  30  feet  in  length  and  at  least  1  foot  6  inches  in  height. 

The  space  intervening  between  each  side  of  each  "island"  and  the  boulevard  on 
each  side  thereof  should  be  2*4  feet.  There  is  also  to  be  installed  at  the  end  of  .  each 
"  island "  as  indicated  on  the  plan  attached,  a  highway  crossing  bell  with  wigwag 
attachment,  and  proper  bonding  with  the  tracks.  The  bells  and  wigwag  are  to  be  of 
the  Canadian  Pacific  standard. 

In  addition,  there  should  be  erected  on  each  side  of  the  crossing  and  300  feet 
therefrom  a  standard  crossing  warning-board,  in  accordance  with  the  type  which  has 
been  approved  by  the  Board^s  Chief  Engineer. 

The  co^t  of  the  construction  and  maintenance  of  the  protection  herein  provided 
for  is  to  be  on  the  applicant. 

If  rearrangements  of  the  existing  track  or  laying  of  additional  track  or  tracks  on 
the  railway's  right-of-way  necessitate  rearrangements  in  the  protection  herein  pro- 
vided for,  this  is  to  be  at  the  expense  of  the  present  applicant. 

Plans  are  to  be  filed  for  the  approval  of  the  Board's  Chief  Engineer.  The  obstruc- 
tion of  view  created  by  existing  shrubs  and  trees  will,  as  undertaken  by  counsel  for 
applicant,  be  removed.  Further,  there  is  to  be  a  continuing  obligation  that  the  view 
shall  not  be  interfered  with  by  allowing  a  regrowth  of  said  shrubs  and  trees.  The 
protective  "  islands  "  are  not  to  have  on  them  any  growth  which  will  obstruct  the  view. 

The  plan  attached  sets  out  the  recommendations  made  as  to  physical  installation 
of  protective  devices. 
July  4.  1921. 

The  Chief  Conimis.sioiier,  the  Deputy  Chief  Commissioner  and  Commissioner 
Rutherford  concurred. 
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Application  of  Abraham  Yacowar,  of  Schmidt,  SasJcatchewan,  for  an  Order  directing 
the  Canadian  Pacific  Railway  Company  to  provide  and  construct  a  farm  cross- 
ing, in  the  nature  of  a  subway,  under  its  tracks  on  his  property  in  the  Northeast 
Quarter  of  Section  20,  Township  20,  Range  28,  \Vest  3rd  Meridian. 

File  No.  30665. 

CbMMISSIONER  BoYCi:: 

There  are  two  applications  for  farm  crossings.  The  first  is  by  Abraham  Yacowar, 
who  is  the  owner  of  N.E.  i  of  'Section  20,  Twp.  20,  Range  28,  West  3rd  M.  The 
second  application,  which  is  sought  to  be  tied  on  to  the  first,  is  by  Samuel  Yacowar,  a 
brother  of  Abraham  Yacowar,  Samuel  being  the  owner  of  the  S.E.  and  S.W.  \  of 
20-20-28,  W.  3rd  M. 

The  railway  traverses  the  lands  of  Abraham  Yacowar — ^N.E.  |-  20-20-28 — cutting 
it  in  half  from  northeast  to  southwest  through  part  of  the  cultivated  land  at  the 
northeast  corner,  and  thence  through  the  pasture  land  cutting  oS  that  part  of  the 
pasture  land  lying  northwest  of  the  railway  from  the  well  which  is  southeast  of  the 
railway  on  this  quarter-section,  and  thereby  depriving  Abraham  Yacower  of  the  right 
of  access  to  the  well  for  watering  his  cattle. 

The  railway  also  cuts  through  the  lands  of  Samiiel  Yacowar — the  southerly  half 
of  Section  20,  The  line,  after  leaving  Abraham  Yaco war's  N.E.  |  traverses  Samuel 
Yacowar's  S.E.  ^  at  the  N.W.  corner  and  continuing  traverses  Samuel  Yacowar's 
S.W.  ,1  at  the  S.W.  angle;  also,  as  he  complains,  cutting  off  his  pasturage  from  water. 
It  is  contended^  and  representations  are  made  by  the  respective  applicants,  that  they 
hold  the  whole  section  20  in  partnershii) — that  is,  apparently,  they  share  the  profits  or 
work  of  two  half  sections  owned  by  each  brother  together,  although  they  have  separate 
titles  to  each  half-section  and  made  separate  right-of-way  agreements  incident  to  their 
respective  holdings  with  the  railway  company. 

Sections  272  and  273  of  the  Railway  Act  do  not  contemplate  the  granting  by  this 
Board  of  any  farm  crossing  from  the  lands  of  one  person  to  those  of  another  person. 
The  powers  vested  in  this  Board  by  these  Sections  extend  only  to  cases  where  the 
lands  of  one  person  are  severed  by  the  railway  and  access  is  necessary  from  one  part 
of  the  lands  of  that  person  to  the  other  part  of  his  land.  I  am,  therefore,  of  opinion 
that  the  question  of  partnership,  or  community  holding,  or  sharing  in  profits,  cannot 
be  considered  as  regards  these  applications,  and  that  they  must  be  dealt  with  separately 
as  regards  the  relative  rights  of  railway  company  and  owner  of  each  portion  of  the 
section  through  which  the  railway  passes. 

The  railway  does  not  touch  the  N.W.  I  of  Section  20-20-28,  W.  3  M.  owned  by 
Abraham  Yacowar.  As  regards  the  N.E.  |  of  20,  covered  by  the  application  of 
Abraham  Yacowar,  there  is  clearly  a  case  made  out  for  a  farm  crossing.  As  I  have 
pointed  out,  there  is  at  the  northerly  portion  of  this  quarter-section  an  area  of  culti- 
vated land  traversed  by  the  railway.  The  remainder  of  the  quarter-section  is  pasture 
land  divided  by  the  railway,  and  thereby  cutting  off  from  water. 

Under  Section  272  it  is  obligatory  upon  the  railway  to  make  crossings  for  persons 
across  whose  lands  the  railway  is  carried,  "convenient  and  proper  for  the  crossing 
of  the  railway  for  farm  purposes."  There  should,  therefore,  be  an  Order  upon  Abraham 
Yacowar's  application,  that  the  railway  company  furnish  and  provide,  at  its  own 
expense,  on  or  before  the  15th  day  of  August  next,  a  convenient  and  proper  crossing, 
on  the  N.E.  \  of  Sedtion  20,  Twp.  20,  Range  28,  West  of  the  3rd  Meridian,  at  such 
point  as  may  be  mutually  agreed  upon  between  the  railway  company  and  the  owner. 
If  the  parties  do  not  agree  upon  the  location  of  the  crossing  (i.e..  a  level  farm  crossing), 
the  location  of  such  crossing  shall  be  settled  by  an  Engineer  of  the  Board.  The 
crossing  to  be  protected  by  gates  and  to  be  kept  closed  by  the  owner;  and,  as  provided 
by  'Sub-section  2  of  Section  272  of  the  Railway  Act,  whenever  live  stock  is  using  the 
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crossing  they  shall  be  in  charge  of  some  competent  person  who  will  take  all  reason- 
able care  and  precaution  to  avoid  accident.  The  applicant  asks  for  an  under-crossing, 
or  subway,  but  the  profile  shews,  and  the  Engineer  reports  that  the  contour  of  the  land 
does  not  lend  itself  to  ,any  such  crossing,  which  in  any  event  would  be  expensive,  and 
under  the  circumstances  unnecessary.    The  crossing  therefore  will  be  at  rail  level. 

As  regards  Samuel  Yaco war's  application  he  asks  that  the  railway  company 
construct  a  cattle  pass  under  grade,  in  the  S.W.  I  of  20- 20- 28  W.  3rd,  or,  in  ^the  alter- 
native, that  the  railway  company  provide  a  good  well  on  the  'N.W.  I  of  the  same 
section,  sufficient  for  the  watering  of  his  cattle.  He  states  that  the  latter  alternative 
will  be  just  as  suitable,  as  he  could  water  his  stock  on  the  north  side  of  the  railway's 
right-of-way.  The  Engineer  reports,  as  regards  this  application,  that  it  is  possible 
at  a  point  near  the  20-Mile  Post  to  put  in  an  under  crossing  for  cattle  pass  6  feet 
high  and  5  feet  wide,  there  being  a  fill  lon  the  railway  crossing  this  land  of  approxi- 
mately 9  feet,  rendering  such  an  under  crossing  possible,  if  desirable.  'Such  a  crossing, 
the  Engineer  reports,  would  cost  about  $4,000. 

I  am  of  opinion  that  this  Board  has  no  jurisdiction  to  order  the  railway  com- 
pany to  provide  the  alternative  remedy  asked  for — viz :  a  well  on  the  N'.W.  portion 
of  this  section.  If  such  an  alternative  is  acceptable  to  the  railway  company,  and  is 
complied  with  by  the  company  to  the  satisfaction  of  the  applicant,  it  can  be  accepted 
by  the  applicant  as  a  discharge  of  the  order  which  I  think  ought  now  to  go,  directing 
that  the  railway  company  provide,  at  its  own  expense,  on  or  before  the  15th  day  of 
August  next,  a  suitable,  convenient,  and  proper  crossing,  at  rail  level,  between  the 
S.W.  and  S.E.  quarters  of  20-20-28,  W.  3rd,  the  property  of  Samuel  Yacowar,  at 
such  point  as  may  be  mutually  settled  between  the  railway  company's  representative 
and  the  owner,  or  if  no  agreement  can  be  reached  between  them,  by  an  engineer  of 
this  Board.  The  same  provisions  and  conditions  as  to  protection  of  the  crossing  and 
personal  conduct  of  cattle  in  the  first  case  to  apply  to  this  case.  I  do  not  think  that 
the  necessities  of  the  case  call  for  any  such  large  expenditure  as  would  be  involved 
by  the  only  possible  under-crossing  referred  to.  The  cost  of  such  an  under-crossing 
would  probably  be  nearly  as  large  as,  if  not  more  than,  the  full  value  of  the  land, 
and  I  think  a  crossing  at  rail  level  can  be  made,  which  would  be  within  the  meaning 
of  the  section  of  the  Eailway  Act  applicable  thereto — "  convenient  and  proper  for 
ibe  crossing  of  the  railway  for  farm  purposes." 

Separate  orders  should  go  providing  for  the  above. 
Ottawa,  June  29,  1921. 

Xote. — The  Order,  in  the  case  of  Samuel  Yacowar,  to  contain  a  clause  giving 
him  the  option  of  constructing  an  under-crossing  at  the  point  located  by  the  Engi- 
neer, at  his  own  expense.  The  railway  company  to  contribute  to  the  cost  of  such 
under-crossing  the  cost  of  a  crossing  at  rail  level. 

The  Chief  'Commissioner,  the  Assistant  Chief  Commissioner,  the  Deputy  Chief 
Commissioner  and  Commissioner  Rutherford  concurred. 


A  pplication  of  the  Security  Traffic  Bureau  for  a  ruling  as  to  the  construction  of 
Item  JO,  page  3Jf,  Supplement  10  to  Ccmadian  Freight  Classification  16 

File  No.  1936^.125 

E/ULINIG 

McLean,  Assistant  Chief  Commissioner. 

Item  10,  page  34,  of  Supplement  10  to  Canadian  Freight  Classification  No.  16, 
reads  as  follows: — 

Machinery  and  Machinery  Parts,  X.O.S. — 
Under  1,000  pounds  per  piece: 

Not  crated  or  boxed   I2  F,-C.L. 

Crated  or  boxed   1  L.C.L. 

1/KK)  pounds  or  over,  per  piece,  with  connections  and 

small  detached  X)arts  boxed   2  L.C.L. 
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The  Security  Traffic  Bureau  of  St.  Paul,  Minn.,  writes  in  respect  of  the  clasei- 
fication  and  rate  applying  on  a  shipment  from  iSt.  Louis  to  the  Lethbridge  Brewing  & 
Malting  Company,  billed  from  Minnesota  Transfer.  The  total  weight  of  the  ship- 
ment was  3,140  pounds.  It  is  stated  that  it  consisted  of  4  boxes  of  bottling  machine 
repair  parts;  and  that  investigation  showed  one  box,  or  piece,  to  weigh  1,047  pounds. 

The  Security  Traffic  Bureau  contends  that  under  the  provisions  of  the  Classi- 
fication as  set  out  "  One  thousand  pounds  or  over,  per  machine  or  portion  of  machine 
with  connections  and  email  detached  parts  boxed "  means  one  thousand  pounds  per 
paachine  or  portion  of  machine.  The  C.P.R.  states  that  one  box  or  piece  weighed 
1,047  pounds,  and  it  is  contended  by  it  tliat  the  rate  of  second-class,  attaching  to  a 
shipment  of  1,000  pounds  or  over  per  piece,  is  limited  to  the  shipment  of  1,043 
pounds;  and  that  the  pther  shipments,  being  in  each,  case  less  than  1,000  pounds,  are 
subject  to  a  rate  of  first  class. 

What  really  is  in  contest  is  whether,  as  contended  by  the  applicant,  the  machine 
being  1,000  pounds  or  over,  that  each  piece,  regardless  of  weight,  moves  on  a  second- 
class  rating,  or  whether,  as  contended  by  the  railway,  each  piece  must  be  1,000 
pounds  or  over  to  obtain  the  second-class  rating  thereon. 

The  matter  is  su'bmited  to  the  Board  for  a  ruling  by  the  Security  Traffic  Bureau. 
Copies  of  the  correspondence  interchanged  with  the  Freight  Claims  Agent  of  the 
Canadian  Pacific  are  submitted. 

As  a  matter  of  construction  of  the  Classification  the  words  "  one  thousand 
pounds  or  over  "  are  to  be  read  as  qualifying  the  words  "  per  piece " ;  that  is  to  say, 
where  there  is  a  shipment  of  a  piece  of  machinery  1,000  pounds  or  over,  the  second- 
class  rate  applies,  and  where  there  is  a  shipment  of  machinery  of  less  than  1,000 
pounds  crated  or  boxed,  the  first-class  rate  LjC.L.  applies. 

Commissioners  Boyce  and  Rutherford  concurred. 
July  7,  1921. 


Re  Himelford  and  Canadian  National  Raihuays.    Sealing  of  tax-cars  containing  sand. 

File  No.  26723.2. 

The  Complainant,  S.  B.  Himelford,  of  V>egreville,  Alberta,  alleges  that  the  station 
agent  at  Edmonton  refuses  to  seal  box-cars  containing  shipments  of  sand,  and  that  by 
reason  of  such  refusal  he  is  unable  to  collect  for  alleged  shortages  in  yardage. 

RULING 

Under  date  of  July  7,  1921,  the  following  ruling  was  communicated  to  the  com- 
plainant by  the  SecTCtary  of  the  Board: — 

"  Referring  to  your  complaint  herein,  I  am  directed  to  state  that  the  Board 
is  of  opinion  that  the  sealing  of  cars  is  a  matter  for  the  protection  of  the  rail- 
way company ;  that  it  is  not,  in  its  opinion,  a  '  service  incident  to  transporta- 
tion, such  as  is  customary  or  usual  in  connection  with  the  business  of  a  rail- 
way company'  (section  312  (1)  (e).  The  provisions  of  section  312  appear  to 
be  applicable  to  accommodation  for  transportation  before,  and  in  course  of, 
transit,  but  do  not  appear  to  extend  to  protection  when  in  transit;  such  being 
the  subject  of  liability  of  the  railway  company  as  insurers  of  the  goods  carried. 
The  Board  is  further  of  opinion  that  it  should  not  Aake  any  order  requiring 
the  railw^ay  company  to  seal  cars." 

A.  D.  CABT WRIGHT, 

Secretary,  B.R.C. 
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Consideration  of  the  question  of  protection  to  he  installed  at  the  crossing  of  the  Grand 
Trunk  BaiUvay  Company's  trades  at  Lacroix  street,  Chatham,  Ontario. 

File  26765.174 

Heard  at  Chatham,  Ontario,  June  28,  1921. 

JUBGMEl^T 

Commissioner  Boyce: 

'Strong  represen'tations  were  made,  on  behalf  of  the  city  of  'GJiatham,  that  this 
crossing  should  be  protected.  The  hearing  was  precipitated  by  an  accident  which  took 
place  at  the  crossing  ISTovember  17,  1920.  I  made  an  examination  of  the  crossing 
shortly  after  that  date,  and  again,  in  company  with  the  Alss'istant  Chief  Cbminissioner, 
after  the  hearing  of  this  case. 

Lacroix  street  is  a  well  travelled  street;  being  one  of  the  entrances'  to  the  city 
from  the  adjoining  well  populated  country.  There  are  four  tracks,  two  main  tracks  and 
two  side  tracks,  and  the  train  movements,  as  shewn  by  the  traffic  returns  amounted  to 
133  per  day,  which  include  switching  movements.  Of  this  number  120'  train  move-- 
ments  are  in  daylight  and  13  at  night,  or  an  average  of  5-58  trains  iper  hour.  The 
vehicular  traffic  is  shewn  by  the  return  to  be  270,  of  which  151  is  north  bound — i.e., 
towards  the  city;  and  of  this  total,  185  vehicles  ,by  day,  and  85  by  night — an  average 
of  11-26  per  hour.  The  pedestrian  traffic  is  shewn  to  be  476 — 262  north  bound  and  614 
south  bound,  and  of  the  total  339  are  credited  to  day  hours  and  137  to  night  travel — an 
average  of  19-83  per  hour.  The  average  of  the  entire  travel,  according  to  the  traffic 
returns,  works  out  at  31-19  vehicles  and  pedestrians  per  hour,  as  against  5-58  trains 
per  hour.  The  sight  lines,  approaching  from  the  north,  are  obstructed  at  the  westerly 
corner  by  lumber  piles  and  fences,  and  on  the  east  side  approaching  from  the  north, 
when  no  cars  are  standing  on  the  side  tracks,  there  is  a  fair  view  from  100  feet  to  the  rail. 
North  ^of  100  feet  on  the  north  side  the  view  to  the  west  is  obstructed  by  a  building. 
Approaching  from  the  ^south,  the  sight  lines  are  Short;  obstructions  on  the  east  side 
being  occasioned  by  buildings  belonging  to  the  company,  and,  while  on  the  west  side 
the  view  is  better,  it  is  somewhiat  obstructed  by  pine  trees  ^long  the  track.  There  is 
a  speed  restriction  of  10  miles  per  hour  bulletined  by  the  railway  company  (Bulletin 
Xo.  8862,  Novemlber  24,  1920-),  and  in  any  case  the  speed  restriction  imposed  by 
Statute  (Sec.  309  Ob)  of  the  Railway  A'ct)  would  apply  to  this  crossing.  The  inspector 
informed  me  that  this  speed  restriction  is  not  observed  and  that  as  regards  trains 
from  the  west  on  the  main  track,  a  gpeed  of  over  30  miles  an  hour  is  often  observable 
vv'hen  crossing  this  street,  and  although  the  station  is  but  a  short  distance  east  of  the 
crossing,  the  inspector  informed  me  that  passenger  trains  will  attain  a  speed  of  25 
miles  per  hour  before  making  the  crossinJg. 

The  hazard  of  the  crossing  is  contributed  to  very  largely  by  the  shomting  miove- 
ments  and  by  the  undou'bted  fact  that  cars  are  allowed  to  stand  on  the  side  tracks 
and  obstruct  the  view,  so  that  it  is  rendered  well  nigh  impossible  for  travellers  using 
the  highway,  especially  in  vehicles,  to  get  notice  of  approaching  trains  until  almost 
on  the  rails.  Shunting  movements,  although  not  specifically  mentioned  in  the  traffic 
returns,  are  undoubtedly  heavy. 

Having  regard  to  the  congested  nature  of  the  crossing  .and  the  obscurity  of  vision, 
the  number  of  train  movements  and  obstruction  of  Vision  by  standing  cars,  and  espe- 
cially in  view  of  the  very  reasonable  attitude  taken  by  the  city  of  Chatham  in  its 
earnest  desire  that  this  Crossing  should  'be  protected,  offering  to  bear  such  portion  of 
the  cost  of  protection  as  the  Board  should  decide,  I  am  of  opinion  that  protection 
should  be  afforded  at  this  point. 

Protection  by  gates  is  asked  for.  I  think  adequate  protection  can  be  afforded, 
without  incurring  the  expense  of  installation  and  maintenance  of  this  form  of  protec- 
tion.   The  city  is  willing  to  erect  on  the  highway,  300  feet  on  each  side  of  the  crossing, 
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the  Standard  Highway  Warning  Signs,  approved  hy  the  Board,  and  although  this 
Board  has  no  power  to  order  such  form  of  protection,  I  am  assunaing  that  the  city  will 
promptly  co-operate  in  providing  that  form  of  protection,  which  its  counsel  appeared 
willing  to  give.  In  addition  to  the  albove  protection  and  in  ,co-relation  thereto,  there 
should  be  installed,  by  ^the  railway  company,  on  each  side  of  the  crossing,  an  illuminated 
electric  bell,  with  wig-wag  signal,  bonded  to  both  main  tracks.  The  railway  company 
will  be  required  to  flag  all  train  movements  on  all  side  tracks  across  Lacroix  street, 
and  will  also  be  required  to  keep  all  standing  cars  back  from  the  crossing  line  300 
feet  on  each  side  of  thejx)ad,  and  to  place  posts  at  this  distan-ce  ou/t  from  the  highway, 
in  both  directions,  on  both  sidings,  as  a  prohibition  to  .cars  standing  any  closer  than 
the  post  to  the  highway. 

I  would  ^provide  in  this  case  for  the  douJble  illumiruated  electric  bells  because  of  the 
extensive  area  of  rail  crossing  caused  by  side  trackage.  I  am  not  prepared  to  say 
that  this  should  be  in  any  way  regarded  as  a  uniform  meiihod  of  protection  in  the 
case  of  main  tracks  only,  but  I  would  order  it  in  this  case,  having  regard  to  the 
special  circumstances  a'bove  noted. 

The  .cost  of  protection  is  to  be  apportioned  as  follows:  25  per  cent  thereof,  out  of 
the  Railway  Grade  Crossing  Fund,  25  per  cent  by  the  city  of  Chatham,  and  50  per 
cent  by  the  railway  company.  The  railway  company  to  maintain  the  apparatus  in 
good  working  order. 

The  work  to  be  completed  by  the  15fh  September  next. 

Ottawa,  July  8,  1921. 

Assistant  Chief  Commissioner  McLean  concurred. 


Application  of  the  Canadian  Pacific  Railway  Company  for  authch^ity  to  remove  the 
st<ition  agent  at  Sand  Toint,  Ont.  File  No.  4205.298 

The  Buling  of  the  Board  in  this  matter  was  communicated  to  the  parties  con- 
cerned by  letter  of  the  Secretary  of  the  Board  under  date  of  July  8,  1921. 

RULING 

Referring  to  the  above  matter  of  removal  of  agent  at  Sand  Point  station,  CP.R., 
I  am  directed  to  state  that  the  matter  has  received  careful  consideration  at  the  hands 
of  the  Board  and  that  the  following  is  the  conclusion  arrived  at  by  the  Board's 
Assistant  Chief  Commissioner,  concurred  in  by  the  Chief  Commissioner  and  Com- 
missioner Rutherford: — 

"  The  township  of  McXab  sets  out  that  during  the  past  year  business  has  been 
depressed  and  expresses  the  opinion  that  in  past  years  the  station  must  have  paid 
much  in  excess  of  $15,000'  per  year ;  and  it  is  expected  that  there  will  be  a  very  con- 
siderable increase  in  shipments  during  1921.  It  is  pointed  out  that  the  ferry  service 
to  and  from  aSTorway  Bay  was  in  bad  condition,  and  it  is  said  this  interfered  with 
passenger  business.  It  is  also  set  out  that  the  agent  should  be  continued,  on  the 
ground  that  an  operator  is  required  at  the  station  in  question.  It  is  further  set  out 
that  there  is  a  summer  resort  at  Rhody's  bay,  about  1\  miles  from  Sand  Point,  and 
it  would  be  practically  impossible  for  summer  visitors  to  get  to  the  point  in  question 
if  the  agent  is  taken  out  and  a  caretaker  agent  put  in  instead. 

''In  1918  the  total  earnings  at  this  point  amounted  to  $3,729.62;  in  1919,  to 
$5,726.04;  in  1920,  to  $8,806.36;  of  which  the  L.C.L.  freight  amounts  to  $745.30, 
$455.55  of  this  being  inbound. 
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'*  In  1920,  49  per  cent  of  the  business  was  done  in  the  months  of  June  to  Sep- 
tember, inclusive.  Of  the  total  business  done  during  the  year  19'20,  >23  per  cent, 
in  terms  of  revenue,  was  obtained  from  passenger  bueiness. 

"  Emphasis  is  laid  hy  those  opposing  the  application  on  the  traffic  by  ferry  to 
Xorway  Bay;  and  it  is  also  set  out  that  Sand  OPoint  is  a  station  serving  the  summer 
residents  of  Norway  Bay  who  may  desire  to  reach  any  point  on  the  line  of  the 
C.P.R.  from  Carleton  Place  west. 

"  The  train  service  from  Ottawa  to  Sand  Point  by  the  O.P.R.  and  the  Canadian 
Nationa?  to  Norway  Bay  shows,  in  the  case  of  the  'O.P.R.  to  iSand  Point  trains  555 
and  557  daily,  except  Sunday,  and  trains  556  and  55i8,  daily,  in  the  reverse  direction. 
In  the  case  of  the  Canadian  National  movement  from  Ottawa  to  Norway  Bay,  there 
is  a  mixed  train  on  Mondays,  Wednesdays  and  Fridays.  Train  47  runs  5  ^  days  a 
week,  Saturday  and  Sunday  being  excepted.  Train  49  runs  Saturday  only.  There 
is  also  train  No.  1,  daily,  leaving  Ottawa  at  12.20  a.m.,  arriving  at  1.57  a.m.  In  the 
reverse  direction,  train  No.  2,  daily,  leaves  6.22'  a.m.  and  arrives  at  7  a.m.  There 
is  a  train  No.  50  on  Monday  only;  train  No.  48',  five  days  a  week,  except  Sunday 
and  Monday;  and  a  mixed  train  No.  210  on  Tuesdays,  Thursdays  and  Saturdays. 

"  The  bulk  of  the  summer  tourist  business  to  Norway  Bay  is  from  Ottawa. 

"  Exception  is  taken  by  the  township  of  McNab  to  the  taking  out  of  the  agent 
on  the  ground  that  a  telegraph  operator  is  required  at  the  station  in  question.  The 
Board's  Chief  Operating  Officer  advises  this  is  not  necessary  to  safe  operating.  The 
township  of  McNab  does  not  raise  any  question  as  to  any  bonus  arrangements 
existing.  One  of  the  petitioners  firom  Sand  Point  states  that  the  Brockville  and 
Ottawa  Railway,  the  predecessor  in  title  of  the  Canadian  Pacific,  was  granted  a 
bonus  upon  the  distinct  understanding  that  .Sand  Point  would  be  a  permanent 
station.  It  is  stated,  further,  that  a  free  right  of  way  and  free  station  side  at  the 
village  of  Sand  Point  were  granted  by  one  Alex.  McDonell  '  also  with  the  expecta- 
tion that  a  permanent  station  agent  would  be  stationed  at  Sand  Point.'  No  copy 
of  the  by-law  is  filed;  so  the  Board  is  unable  to  construe  its  terms.  The  railway  in 
reply  to  Mr.  Young's  communication  writes  as  follows: — 

"  '  With  reference  to  yours  of  the  23rd  ultimo,  enclosing  copy  of  Mr.  James 
Young's  letter  to  the  Board. 

" '  I  have  been  unable  to  verify  the  statement  that  a  bonus  was  given  by 
the  township  of  McNab  to  the  Brockville  and  Ottawa  Railway. 

"  '  I  have  ascertained  that  the  ground  on  which  the  station  at  'Sand  Point 
is  located,  namely,  broken  lot  18,  concession  "  B,"  township  of  McNab,  was 
purchased  from  Roderick  McDonell,  along  with  parcels  in  broken  lots  16,  17, 
18  and  19,  in  the  same  concession,  amounting  in  all  to  11-65  acres,  for  £1,000, 
or,  roughly,  $400  per  acre. 

"'The  only  acquisition  from  Alex.  McDonell  in  this  vicinity  was  23-14 
acres  in  broken  lots  12,  13,  15  and  20  in  concession  "A,"  for  which  he  was 
paid  £750. 

'"I  am  sending  a  copy  of  this  letter  to  Mr.  James  Young,  Sand  Point, 
Ont.' 

"  It  is  proposed  by  the  railway  to  replace  the  agent  by  a  caretaker  agent.  The 
duties  of  a  caretaker  agent  include  all  the  duties  of  an  ordinary  agent,  except  the 
billing  of  freight  and  the  handling  of  telegraph  messages. 

On  consideration  of  the  revenue  involved  and  the  Board's  general  regulations 
in  regard  to  the  requirement  of  $15,000  earnings  before  directing  the  installation  of 
an  agent,  I  am  of  the  opinion  that  the  application  may  be  granted. 

"Yours  truly, 

"  A.  D.  CARTWRIGHT, 

Secretary,  B.R.C." 
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Application  of  the  Corporation  of  the  Township  of  Howard,  Ontario,  for  a  recon- 
sideration of  Order  No.  26179,  dated  June  5th,  1917,  for  protection  in  regard  to 
distribution  of  the  cost  of  maintenance  of  system  of  protection  installed  oi£ 
Victoria  Street  crossing,  Thamesville,  Ontario,  on  the  line  of  the  Grand  Trunlc 
Railway  Company,  and  for  an  Order  varying  the  said  Order  by  substituting  a 
wigwag  signal  system  for  the  gate  system  and  by  distributing  the  cost  f:f  main- 
t('nanr,e  thereof. 

Case  No.  4976 

JUDO^^fENT 

McLean,  Assistant  Chief  Commissioner: 

By  the  Board''s  Order  No.  26179  of  June  5th,  1917,  provision  was  made  for  the 
installation  of  }>ates  at  the  crossing  of  Victoria  Street,  Thamesville,  Ontario;  the 
gates  to  be  operated  by  day  and  night  watchmen.  It  was  further  provided  that  twenty 
per  cent  ol'  the  cost  of  installation  of  said  gates  was  to  be  paid  out  of  The  Hail  way 
Grade  Crossing  Tund,  ten  per  cent  to  be  borne  and  paid  by  the  Township  of  Howard, 
fifteen  per  cent  by  the  Village  of  Thamesville,  and  fifty-five  per  cent  'by  the  Kailway 
(Company,  .(t  was  further  provided  that  as  to  maintenance  and  operaUon.  ten  per 
cent  was  to  be  on  the  Township  of  Howard,  fifteen  per  cent  on  the  Village  of  Thames- 
ville, and  sevcrnty-rve  per  cent  on  the  Grand  Trunk  Railway  Company. 

In  the  present  application  Counsel  for  the  Township  of  Howard  desires  the 
substitution  of  a  bell  and  wigwag  system  for  the  existing  gate  protection,  and  also 
for  a  re-allocation  as  to  the  cost.  It  is  desired  to  .make  the  Townships  of  Camden 
and  Orford  contributory  parties  to  the  cost.  While  the  Townships  of  Camden  and 
Orford  do  not  object  to  the  substitution  of  a  ibell  and  wigwag  system  for  the  existing 
gates  they  at  the  same  time  object  to  being  made  contrihutory  parties  to  the  cost  of 
installation  or  maintenance  of  the  proposed  change.  The  Village  of  Thamesville,  while 
it  considered  the  cost  of  maintaining  the  gates  very  high,  at  the  same  time  suhmits 
that  gate  protection  is  the  only  satisfactory  protection. 

Evidence  was  submitted  bearing  upon  the  alleged  interest  as  indicated  by  traffic  of 
the  various  CVIunicipalities. 

The  matter  is  manifestly  (brought  up  because  of  the  increased  cost  of  gate  opera- 
tion. Counsel  for  the  applicants  stated  that  the  gate  operation  cost  about  $4,300  a 
year.  It  may  be  noted  in  this  connection  that  albout  seventy-five  per  cent  of  the  yearly 
cost  is  attributable  to  wages,  there  being  watchmen  on  day  and  night  on  an  8-hour 
basis.  As  against  this  the  cost  of  the  (bell  and  wigwag  is  given  at  $1,200;  for  the 
maintenance  cost  $150. 

Some  question  has  ibeen  raised  as  to  whether  the  Township  of  Howard  was  repre- 
sented in  the  original  hearing,  the  suggestion  being  made  that  it  was  not  represented 
and  that  this  might,  to  some  extent,  bear  upon  its  being  the  only  Township  which  was 
required  to  contribute  to  the  coat  of  the  gate  protection.  The  notes  of  the  original 
hearing  of  iMay  4th,  1917,  which  resulted  in  the  Order  already  referred  to  being  issued, 
set  out  that  the  Townships  of  Camden  and  Zone  were  represented  by  Mr.  J.  M.  Pike, 
K.C.,  the  Village  of  Thamesville  by  ^Mr.  J.  G.  Kerr  and  -Mr.  McKenzie,  the  Reeve;  the 
Township  of  Orford  by  Mr.  J.  H.  Walker  and  Mt.  J.  W.  Ward,  the  Township  of 
Howard  by  Mr.  G.  R.  Fish,  and  the  County  of  Kent  by  Mr.  J.  Gosnell. 

The  rearrangement  which  is  proposed  is  not  objected  to  by  the  Railway. 

The  Board's  judgment  of  May  4th,  1917,  shows  that  at  the  hearing  at  which  there 
were  the  appearances  as  already  set  out,  the  matter  was  carefully  considered.  The 
Board's  judgment  stated  that: — 

"On  the  question  of  cost  the  Board  has  carefully  considered  the  circum- 
stances affecting  a  number  of  adjoining  townships,  some  of  whose  inhabitants 
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use  Thamesville  as  their  market  centre.  Directly  south  of  Thamesville  on 
Victoria  Street  there  is  a  bridge  across  the  Thames  river  which  is  used  largely 
by  the  residents  of  the  northern  part  of  the  Township  of  Howard.  Those 
travelling  from  that  section  of  the  community  via  this  bridge  use  the  crossing 
at  Victoria  'Street  and  it  would  be  in  the  interest  of  the  Township  of  Howard 
as  well  as  the  Village  of  Thamesville  to  have  the  Victoria  iStreet  Crossing 
properly  protected.  The  other  surrounding  Townships  of  Camden,  Zone,  and 
Orford,  as  not  as  directly  interested  on  the  crossing  as  Howard  and  Thamesville, 
and  therefore  I  do  not  think  it  would  be  proper  to  put  any  cost  upon  those  other 
municipalities." 

In  view  of  the  considered  judgment  of  the  Board  following  the  hearing  in  question, 
I  am  of  the  opinion  that  the  disposition  'then  made  should  not  be  interfered  with. 
Ottawa,  July  11,  1J>21. 

Commissioner  Eoyee  concurred. 


Application  of  the  Corporation  of  the  City  of  Hamilton^  Ontario,  for  an  Order 
directing  the  Toronto,  Hamilton  and  Buffalo  Railway  Company  to  construct 
Rohvnson  street  across  the  company's  industrial  spur  to  the  west  of  crossing 
already  applied  for. 

File  30653. 

Heard  at  Hamilton,  Ont.,  May  26,  1921. 

JUDGMENT 

Commissioner  Rutherford: 

This  is  an  application  of  the  city  of  Hamilton  for  an  order  directing  the  Toronto, 
Hamilton  and  Buffalo  Railway  Company  to  construct  Robinson  street  across  the  rail- 
way company's  industrial  spur  tracks  at  grade  level. 

At  the  hearing  at  Hamilton  on  May  26,  the  city  proved  to  the  satisfaction  bf  the 
Board  the  necessity  of  crossing  the  railway  at  this  point  in  order  to  develop  the 
industrial  areas,  to  which,  due  to  the  location  of  the  railway,  there  is  practically  no 
other  means  of  access. 

Robinson  street  had  been  laid  out  before  the  construction  of  the  railway  to  a 
width  of  thirty-three  (33)  feet,  which  it  is  now  proposed  to  increase  to  sixty-six  (66) 
feet,  and  the  city  has  done  a  considerable  amount  of  filling  on  this  street  south  of 
the  railway.  On  the  north  side  of  the  railway  tracks  there  is  a  high  bank,  and  the 
situation  as  viewed  by  the  Board  on  the  ground  is  very  unsuitable  for  a  level  crossing, 
not  only  on  account  of  the  height  of  the  bank  already  referred  to,  but  also  because 
of  the  frequency  of  the  train  movements  at  this  point.  These,  as  shown  by  the 
evidence,  range  at  present  between  sixty  (60)  and  seventy  (70)  per  day,  while  under 
normal  conditions  there  are  from  one  hundred  (100)  to  one  hundred  and  twenty-'five 
ri25)  or  more. 

The  Chief  Engineer  of  the  Board,  who  was  requested  to  go  fully  into  the  matter 
and  furnish  a  report  thereon,  now  recommends  the  adoption  of  the  plan  submitted 
by  the  Toronto,  Hamilton  and  Buffalo  Railway  Company  and  approved  by  the  city 
engineer  for  the  city  of  Hamilton.  This  plan  provides  for  the  erection  of  a  wooden 
overhead  bridge,  twenty  feet  wide,  in  the  construction  of  which  it  is  proposed  to 
utilize  a  plate  girder  which  at  present  spans  the  main  line  of  the  Grand  Trunk 
Railway  on  the  Tymdon  Y  at  Hamilton,  at  which  point  a  new  bridge  is  about  to  be 
installed. 

The  estimated  cost  of  such  a  wooden  bridge  is  thirty  thousand  dollars  ($30,000), 
this  including  5  per  cent  approaches.    The  railway  company  submit  that  a  saving  of 
thousand  dollars  ($3,000)  could  be  effected  by  adopting  8  per  cent  approaches 
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instead  of  5  per  cent,  "but  the  'Chief  Engineer  of  the  Board  recommends  that  5  per  cent 
should  ibe  the  limit  of  the  grade  on  the  approach  at  this  crossing;  he  also  expresses 
the  opinion  that  the  plan  as  proposed  is  the  proper  design  for  an  overhead  crossing 
at  Roibinson  street,  and  that  this  method  of  crossing  is  the  only  one  which  should  be 
considered  on  account  of  the  topographical  conditions  which  would  render  a  level 
crossing  exceedingly  dangerous. 

The  capitalized  cost  of  a  level  crossing  with  gates,  would,  according  to  the  estimate 
of  the  Board's  Chief  Engineer,  be  far  in  excess  of  the  cost  of  the  overhead  bridge  as 
now  proposed. 

In  view  of  the  foregoing,  I  -am  of  opinion  that  the  plan  for  an  overhead  bridge 
at  Robinson  street,  as  proposed  by  the  Toronto,  Hamilton  and  Buffalo  Railway  Com- 
pany and  concurred  in  by  the  Corporation  of  the  City  of  Hamilton,  should  be 
approved,  the  cost  to  be  upon  the  Railway  Company;  the  work  to  be  completed  to 
the  satisfaction  of  the  iChief  Engineer  of  this  Board,  on  or  before  December  1st, 
1921. 

Ottawa,  J-uly  8th,  1921. 

McLean,  Assistant  Chief  Commissioner: 

Robinson  Street,  to  the  extent  of  the  width  of  33  feet,  is  senior  to  the  railway. 
It  is  shown  with  this  width  as  a  road  allowance  on  the  plan  which  was  on  deposit 
in  the  Registry  Ofl&ce  at  the  time  the  railway  was  constructed.  This  plan  is  known 
as  Sir  Allen  Xapier  ^McNab's  Survey.  The  conveyance  to  the  railway  company  of 
the  lands  necessary  for  right  of  way  purposes  was  based  on  this  survey. 

The  Kylemore  Crossing  Case,  Municipality  of  Sasman  vs.  Canadian  Northern 
Ry.  Co.,  20  Can.  Ry.  Cas.,  2^6,  laid  down,  at  p.  248,  in  dealing  with  the  matter  of 
road  allowance,  the  following  position : — 

"  The  company  as  a  matter  of  fact  gets  no  title  in  a  road  allowance.  It 
obtains  under  the  Act  the  right  to  cross  it.  This  applies,  in  so  far  as  all  road 
allowances  existing  at  the  time  the  railway  is  constructed  are  concerned, 
whether  the  road  has  been  built  or  not.  The  title  is  in  the  Crown  or  in  the 
municipality,  as  the  case  may  be,  and  when  it  is  desired  by  the  proper  authority 
to  make  and  open  such  a  highway,  no  matter  how  long  the  railway  may  have 
been  constructed,  in  my  mind  there  is  no  doubt  but  that  the  railway  ought  to  be 
considered  as  junior,  and,  therefore,  ought  to  put  in  and  maintain  the 
necessary  highway  crossing,  in  cases  where  such  crossings ,  are  found  to  be 
necessary  and  compatible  with  public  safety." 

In  City  of  Hamilton  vs.  the  Toronto,  Hamilton  and  Bujfalo  Ry.  Co.,  Board's  File 
2JfJf99,  King  Street  Bridge  Case,  the  Chief  Commissioner  laid  down  the  following 
position: — 

"  In  my  judgment,  as  a  general  principle,  when  a  railway  company  exca- 
vates and  cuts  away  a  portion  of  a  highway,  they  should  be  compelled  to 
replace  that  highway  by  a  sub-structure  capable  of  carrying  everything  which 
the  earth  itself  as  it  then  existed  would  carry,  but  I  do  not  think  they  should 
be  held  responsible  for  placing  a  covering  or  surfacing  on  the  substructnre 
thus  provided  of  any  different  construction  or  durability  than  that  which  they 
found  when  the  road  was  severed,  and,  having  provided  such  a  structure  with 
such  a  covering,  I  then  think  the  burden  should  be  on  the  municipality  to 
pave  it  or  cover  it  with  any  material  which,  in  their  judgment,  might  be 
necessary  to  take  care  of  the  traffic  in  that  particular  locality.  Xo  person 
with  any  knowledge  of  conditions  in  the  City  of  Hamilton  to-day  can  deny 
that  a  bridge  of  the  size,  structure  and  dimensions  of  the  present  bridge 
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would  not  be  sufficient  to  carry  the  traffic  of  that  City  to-day,  and,  as  the 
railway  company  was  allow^ed  to  take  away  from  them  their  street,  I  think  it 
should  be  replaced  by  another  measuring  up  to  the  standard  which  I  have  just 
described." 

The  reasoning  above  quoted  fits  iijto  that  contained  in  the  Judgment  in  the 
Kylemore  Crossing  Case.  In  the  King  Street  Bridge  *Case,  the  necessity  for  bridge 
construction  arose  from  the  excavation  and  cutting  away  of  a  portion  of  the  highway 
at  the  time  the  railway  was  constructed.  The  existing  needs  as  to  highway  traffic 
necessitated  the  construction  of  a  bridge  at  once.  In  the  present  application,  the 
need  for  highway  traffic  at  the  point  in  question  apparently  did  not  exist  at  the  time 
the  railway  was  constructed  and  a  cutting  made.  Now  that  the  need  does  exist,  the 
rights  of  the  municipality  and  the  obligations  of  the  railway  are  the  same  as  if  the 
Board  had  before  it  the  question  of  construction  of  a  bridge  over  a  cut  which  inter- 
fered from  the  outset  with  the  proper  use  of  an  established  highway. 

In  the  original  application,  it  was  desired  to  widen  out  the  crossing  the  full 
width  of  66  feet,  thereby  involving  the  creation  of  ;an  easement  over  3i3  feet  of  Tight; 
of  way  of  the  railway.  In  the  disposition  recommended  by  Commissioner  .Rutherford, 
and  in  which  I  concur,  it  is  not  necessary  to  go  outside  the  width  of  S8  feet.  As 
pointed  out,  the  approaches  are  as  provided  for  on  a  5  per  cent  grade.  If  it  is  con- 
venient for  the  City,  in  connection  with  the  matter  of  access  to  the  area  which  it  is 
desired  to  serve,  to  have  a  heavier  grade  on  the  approaches,  the  plans,  on  representa- 
tion to  this  effect  by  the  city,  may  be  amended  accordingly. 

July  12,  1^21. 


Application  of  the  residents  of  St.  Eustache,  P.Q.,  for  an  Order  directing  the  Cana- 
dian National  Railways  to  move  their  station  at  St.  Eustache  a  distance  of  JfOG 
cr  500  feet  northivest  of  its  pn-esent  location. 

File  No.  26331. 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner: 

At  a  sittings  of  the  Board  held  in  the  City  of  Montreal  on  the  23rd  day  of  March 
last,  application  was  made  by  the  residents  of  St.  Eustache  for  an  Order  directing  the 
Canadian  National  Hallways  to  move  their  station  at  St.  Eustache  a  distance  of  from 
100  to  500  feet  northwest  of  its  present  location. 

Evidence  was  given  as  to  the  wishes  of  the  contending  parties,  ,and  it  was  decided 
that  the  Deputy  Chief  Commissioner  and  myself  should  view  the  locus  at  as  early 
a  date  as  possible  and  decide  for  ourselves  what  in  our  judgment  would  be  the  best 
fjourse  to  pursue. 

We  accordingly  did  so  on  the  2»3rd  day  of  June  last,  wTien  there  were  present  Mr. 
J.  L.  Bigras,  representing  the  applicants,  Mr.  F.  B.  Mathys,  representing  .another 
section  of  the  community,  Mr.  Trenholme  appearing  for  himself,  and  Mr.  W.  A.  Kings- 
land,  representing  the  Railway  Company, 

The  Railway  Company  seemed  willing  to  move  the  station  as  directed  by  the 
Board.  The  station  is  a  small  wooden  shelter  10  by  15  feet  ,and  could  easily  be  moved 
on  a  flat  car  to  any  required  site. 

The  village  of  St.  Eustache,  one  of  the  oldest  in  the  province  of  Quebec,  is  about 
two  miles  away,  lying  on  the  north  and  east  of  the  present  location  of  the  station  and 
is  served  by  a  branch  of  the  CP.R. 

At  the  hearing,  Mr.  Mathys  asked  that  the  station,  instead  of  being  moved  4O0 
or  500  feet,  i-^  carried  more  than  half  a  mile  farther  west  and  be  placed  some  400  or  500 
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feet  west  of  the  highway  road  leading  from  the  village  of  St.  Eustache  west  along 
the  Lake  of  Two  Mountains.  This  would  be  of  some  advantage  to  the  people  of  the 
village  of  itself,  but  would  practically  take  away  from  the  people  now  being  served 
all  railway  facilities.  The  population  of  this  section  of  the  community  would  be 
probably  100  or  more,  being  a  new  townsite  laid  out  along  the  water  front  and  I 
should  judge  would  grow  to  a  considerable  extent.  It  looked  to  me  as  though  it  was 
being  occupied  largely  for  summer  residences,  and,  if  the  station  were  moved  beyond 
the  main  highway,  these  people  would  be  completely  marooned. 

Mr.  Bigras,  representing  the  syndicate  owning  the  townsite,  stated  that  they  were 
prepared  to  immediately  commence  the  construction  of  a  highway  road  as  laid  out 
on  their  plan,  running  south-westerly  until  it  met  the  highway  road  hereinbefore  men- 
tioned as  leading  from  the  village  of  St.  Eustache,  and  constoruct  the  same  to  the 
satisfaction  of  an  Engineer  of  this  Board. 

We  then  called  upon  Mr.  Mathys  and  Mr.  J.  A.  Ciaron,  who  seemed  to  be  the 
promoters  of  the  station  at  the  point  west  of  the  highway  road.  When  the  new  pro- 
posal was  laid  before  them,  they  seemed  to  be  entirely  satisfied,  and  I,  therefore,  think, 
in  view  of  all  the  circumstances,  that  the  application  should  be  granted,  moving  the 
station  to  the  site  marked  on  the  plan,  not  more  than  500  feet  west  of  the  present 
location;  but  the  station  will  not  actually  be  moved  until  the  road  in  question  marked 
on  the  plan  in  part,  which  I  have  indicated  by  the  word  "highway,"  is  constructed 
from  the  railway  right  of  way  to  and  connecting  with  the  highway  road  before  men- 
tioned to  the  satisfaction  of  an  Engineer  of  this  Board.  As  soon  as  such  certificate  is 
obtained,  the  Railway  Company  shall  then  move  the  station  to  the  new  location. 

It  will  .also  be  necessary  to  provide  for  a  highway  crossing  over  the  railway  at 
this  point,  as  it  would  be  the  logical  point  of  access  to  the  railway  from  the  village 
of  St.  Eustache  as  well  as  from  the  south,  and  authority  should  be  given  for  thte 
creation  of  such  crossing  to  be  built  according  to  the  standard  regulations  of  the 
Board  at  the  expense  of  the  applicants. 
Ottawa,  Ont., 

July  21,  1921. 

The  Deputy  Chief  Commissioner,  Hon.  W.  B.  Xantel,  concurred. 


Complaint  of  Mr.  J.  C.  Thynne,  Otter  Valley,  Merritt,  B.C.,  against  the  Vancouver, 
Victoria  and  Eastern  Railway  and  Navigation  Company  re  the  damage  to  hi^ 
meadow  hy  flooding. 

File  No.  572.49 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner: 

When  the  Board  was  in  Vancouver,  on  October  12,  1920,  application  was  made 
by  Mr.  A.  E.  Beck,  K.C.,  on  behalf  of  the  complainant,  Mr.  Thynne,  that  an  Order 
of  this  Board,  No.  28977,  dated  Octo'ber  30,  1919,  had  not  been  carried  out  by  the 
Railway  Company.  Although  the  case  was  not  on  the  list,  yet  notice  had  been  given 
to  the  company  and  they  were  represented  by  Mr.  Haviland. 

The  general  contention  of  the  complainant  was  that  the  embankment  of  the 
railway  had  encroached  upon  the  natural  stream  draining  Thynne  Lake,,  preventing 
the  water  from  flowing  away  as  quickly  as  it  would  have  done  under  natural  condi- 
tions, contending  that  the  work  done  under  the  previous  Order  had  deepened  the 
channel  so  that  at  low  water  the  level  of  the  lakp  would  bo  brought  down  ennnl  to 
even  below  its  natural  state,  but,  in  doing  so,  they  had  thrown  the  material  in  another 
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part  of  the  bed  of  the  stream,  thus  making'  the  actual  cross-section  available  for  the 
discharge  of  water  less  than  it  originally  was. 

Mr.  Haviland,  on  behalf  of  the  Railway  Company,  contended  that  they  had 
literally  complied  with  the  Order  of  the  Board,  and  suggested  that  the  Board  send 
its  Engineer  to  make  an  examination  and  report.  This  was  agreed  to  by  Mr.  Beck, 
and  the  Board  is  now  in  receipt  of  a  report  from  Divisional  Engineer  Kerr,  dated  the 
12th  instant,  which  has  been  concurred  in  by  our  Chief  Engineer,  the  concluding 
portion  of  which  is  as  follows : —  i 

"  The  cross-section  sheets  enclosed  were  received  on  the  17th  of  May, 
prepared  by  Mr.  J.  H.  Kennedy,  who  was  the  Great  Northern  Engineer  in 
charge  of  the  construction  at  the  time  the  grade  was  made  along  Thynne  Lake 
outlet.  On  this  sheet  he  has  shown  in  red  the  original  levels  along  the  centre 
line  of  the  railway  and  the  sections  of  the  railway  fill  and  river  as  it  is  now. 
The  black  line  shows  the  bottom  of  the  channel,  as  recorded  by  Mr.  Kennedy  on 
June  8,  1920,  after  the  work  was  done  in  April  of  that  year,  to  lower  the  lake 
level  at  low  water.  On  these  sections  you  will  note  that  the  material  was  taken 
out  on  the  part  of  the  channel  next  the  railway  fill  and  deposited  on  the 
opposite  side,  still  remaining  in  the  river  channel. 

"  The  cross-sections  show  that  the  railway  fill  appears  to  encroach  on 
Thynne  Lake  outlet. 

"  Mr.  Cartwright  claims  that  it  appeared  to  him  that  there  was  a  deep 
place  in  the  channel  next  the  railway  near  the  lake-outlet  which  would  be  some- 
where between  Station  1602  and  1604,.  but  is  now  filled  by  the  railway  grade, 
leaving  the  shallow  channel  to  the  west.  He  contends,  in  view  of  this  apparent 
encroachment  and  not  wishing  to  interfere  with  the  railway  company's  grade, 
the  railway  company  should  lower  the  existing  channel  about  2  feet  to  elevation 
2616,  beginning  at  'Station  1602  plus  50,  or  where  the  bottom  of  the  outlet 
intercepts  this  elevation,  and  continuing  at  this  elevation  where  required  to 
Station  1609.  He  is  of  the  opinion  that  if  the  bottom  of  the  existing  channel 
for  its  full  width  is  lowered  to  elevation  2616,  the  question  of  water  trouble 
would  be  got  clear  of.  He  contends  that  the  extra  high  water  does  not  affect 
them. 

"  I  am  of  the  opinion  the  request  should  be  granted,  and  I  will  recommend 
that  the  work  should  be  done  and  that  the  material  in  the  river  bottom  be 
removed  and  deposited  clear  of  the  high  water  channel,  the  river  bottom  to  be 
lowered  to  elevation  2616,.  as  shown  in  red  on  the  accompanying  cross-section 
sheets.    The  w^ork  to  be  done  at  low  water  in  September  or  October. 

"  I  will  also  recommend  that  the  work  be  superintended  by  Mr.  James 
Kennedy,  formerly  Great  Northern  engineer.  Mr.  Cartwright  of  Vancouver 
to  be  advised  when  this  work  is  being  done." 

I  accept  this  report  as  a  solution  of  the  difficulty  and  an  Order  should  issue 
accordingly  that  the  work  be  done  not  later  than  the  last  day  of  October  next;  that 
the  material  in  the  river  bottom  be  removed  and  deposited  clear  away  from  the  high 
water  channel  from  stations  1602  to  1612;  and  that  the  bottom  of  the  river  be 
dredged  to  an  elevation  not  greater  than  2616  as  shown  in  red  on  the  plan  accompany- 
ing Mr.  Kerr's  report.  If  Mr.  Kennedy  will  act  as  superintendent,  I  would  recom- 
mend that  he  be  employed  and  the  work  done  to  his  satisfaction.  This,  however,  I 
think  should  be  left  with  the  Chief  Engineer,  who,  in  the  end  must  be  responsible  for 
the  due  carrying  out  of  the  work  provided  for  hereunder. 

The  Deputy  Gliir  f  Commissioner,  Hon.  W.  B.  Nantel,  concurred. 
Ottawa,  Ont., 

July  21,  1921. 
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Complaint  of  the  Harbour  Commissioners,  Quehec,  P.Q.,  that  export  rates  on  grain 
from  Georgian  Bay  ports  to  Quehec  are  on  a  higher  basis  than  to  the  port  of 
Montreal,  P.Q. 

File  No.  17112.17 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C!.,  Chief  Commissioner: 

At  a  sitting-  of  the  Board  in  the  City  of  Quebec  on  the  3rd  day  of  February 
last,  application  was  made  to  this  Board  on  behalf  of  the  Quebec  Board  of  Trade 
and  the  Quebec  Harbour  Commissioners  asking  that  export  rates  on  grain  from 
Georgian  Bay  ports  to  Quebec  be  placed  on  the  same  basis  as  to  the  port  of  Montreal. 

The  case  was  very  ably  presented  by  Sir  David  Watson,  Mr.  L.  G.  Belley,  K.C., 
and  others  for  the  Harbour  Commissioners  and  Mr.  St.  Laurent  for  the  Board  of 
Trade. 

The  application,  as  I  construe  it,  was  based  upon  two  grounds,  first,  that  Quebec 
was  being  discriminated  against  in  the  export  trade  because  the  rate  to  Quebec  was 
i  cent  per  100  pounds  higher  than  to  Montreal,  whereas  the  all-rail  rate  from  Fort 
William  and  Port  Arthur  to  Quebec  was  the  same  as  to  Montreal;  and,  second,  that 
Quebec  was  being  discriminated  against  because  it  was  given  the  same  rate  as  St. 
John,  Portland,  and  Boston,  which  are  all  a  greater  distance  from  the  Bay  ports  than 
is  Quebec. 

Mr.  Lanigan  for  the  Canadian  Pacific  Kailway  and  Mr.  D.  O.  Wood  for  the 
Grand  Trunk  Eailway  'Company  explained  the  reasons  for  both  of  these  apparent 
discriminations.  It  was  explained  that,  prior  to  the  construction  of  the  National 
Transcontinental  Eailway,  the  all-rail  rate  from  the  head  of  the  lakes  to  Quebec  was 
greater  than  to  Montreal  because  of  the  greater  mileage,  excepting  for  a  few  years 
from  1900  to  1903  when  the  old  Great  Northern  Kailway,  then  acting  in  conjunction 
with  the  Canada  Atlantic,  granted  the  same  rates  to  both  ports;  but,  after  the 
construction  of  the  Transcontinental,  the  distance  from  Armstrong,  which  would  be 
practically  opposite  Port  Arthur  and  Fort  William  on  both  the  Canadian  Pacific 
Eailway  and  Canadian  Northern  Eailway,  to  Quebec  was  945  miles,  whereas  the 
distance  from  Fort  William  to  Montreal  is  998  miles.  The  rate  of  the  shorter  distance 
prevailed,  and,  from  that  time  to  the  present,  the  all-rail  rates  to  both  ports  have 
been  the  same. 

As  to  the  second  point,  Mr.  Lanigan  entered  into  a  lengthy  expla;aation  of  the 
conditions  governing  export  rates  on  grain.  The  grain  is  assembled  either  at  Port 
Arthur  or  Fort  William  and  West  Fort  on  the  Canadian  side  of  the  line  or  at  Duluth 
on  the  American  side.  It  is  then  as  far  as  possible  carried  by  water  from  the  head 
of  the  lakes  to  Port  McNicoll,  Tiffin,  and  Goderich  (called  the  "Bay  Ports")  and 
Port  Colborne  in  Canada  and  to  Buffalo  in  the  United  States.  It  seems  that,  for 
many  years,  Philadelphia  has  enjoyed  a  1  cent  lower  rail  rate  from  the  Great  Lakes 
than  has  been  granted  to  New  York.  The  reason  was  not  explained,  but  I  have  always 
understood  it  was  because  of  the  natural  advantages  possessed  by  New  York  over  other 
ports  in  the  tremendous  amount  of  shipping,  cheap  insurance,  and  other  things  by 
which  that  port  can  command  a  large  amount  of  traffic  even  with  a  handicap  of  1 
cent  per  100  pounds.  For  many  years  past,  Montreal  has  enjoyed  the  Philadelphia 
rate,  I  understand  because  of  its  natural  disadvantages  as  compared  with  New  York, 
such  as  the  absence  of  a  great  amount  of  shipping  as  compared  with  the  latter  port 
and  the  higher  insurance  rate  owing  to  the  alleged  dangers  of  the  St.  Lawrence  route. 
Once  the  grain  is  landed  in  the  elevators  at  the  Bay  Ports  or  Buffalo,  a  new  contract 
of  carriage  then  arises  either  by  water  in  the  St.  Lawrence  and  Erie  canal  movement 
or  by  rail,  and  all  the  ports  on  the  seaboard  practically  must  be  given  the  same  rate, 
otherwise  the  business  would  all  go  to  those  ports  enjoying  the  more  favourable  rate, 
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excepting  as  hereinbefore  mentioned  that  Philadelphia  and  Montreal  take  a  rate  oj.  x 
cent  below  the  New  York,  Boston,  Portland,  St.  John,  and  Quebec  rate.  Even  with 
this  handicap,  millions  of  bushels  of  Canadian  wheat  are  annually  diverted  from 
Montreal  to  New  York  purely  for  economic  and  business  reasons. 

It  is  not  my  intention  to  enter  into  a  discussion  as  to  the  advantages  of  Quebec 
as  compared  with  other  ports.  Without  a  doubt,  it  possesses  a  splendid  harbour,  ample 
dockage,  and  reasonable  elevator  space,  and,  could  the  grain  be  landed  there  as  a 
business  proposition  every  facility  exists  for  speedy  and  economical  trans-shipment. 

On  the  other  hand,  however,  the  distance  from  the  Bay  Ports  to  Montreal  is  371 
miles  and  to  Quebec  532  miles,  or  161  miles  greater  distance  to  Quebec  than  to 
Montreal. 

It  was  argued  that  the  Board  would  have  the  power  to  direct  the  railway  com- 
panies to  grant  the  same  rate  to  both  Montreal  and  Quebec.  That  I  believe  is  correct, 
but,  on  the  other  hand,  this  Board  is  directed  by  the  Bailway  Act  to  grant  to  the 
railway  companies  just  and  reasonable  rates,  and  I  am  at  a  loss  to  see  how  we  can 
contend  that  we  are  carrying  out  the  law  in  granting  a  rate  to  Quebec  the  same  as  to 
!^[ontreal  under  the  mileage  conditions  just  above  described. 

I  know  in  answer  to  this  it  will  be  argued  that  the  Canadian  railways  are  carrying 
grain  to  St.  John,  a  distance  of  500  miles  beyond  Montreal  for  1  cent  per  100  pounds 
over  the  Montreal  rate,  and  to  Portland,'  which  is  297  miles  beyond  Montreal,  at  the 
same  rate  as  to  St.  John;  but,  as  explained  by  Mr.  Lanigan,  they  are  compelled  to 
grant  thjese  rates  in  order  to  get  the  business  by  Canadian  channels.  If  the  same 
rates,  especially  during  the  winter  season,  were  not  given  to  St.  John,  and  Halifax 
with  1  cent  over  St.  John,  as  are  granted  to  Portland,.  Boston,  and  New  York,  not  a 
bushel  of  grain  would  move  through  the  Canadian  ports,  and  hence,  as  stated  by  Mr. 
Lanigan,  it  is  purely  a  question  of  compulsion  in  order  to  get  the  business. 

These  conditions,  however,  do  not  exist  as  between  the  ports  of  Montreal  and 
Quebec,  and  I  fail  to  see  how  this  Board  would  be  justified  in  forcing  the  railway 
companies  to  carry  this  grain  161  miles  beyond  Montreal  absolutely  free. 

Therefore,  I  think  the  application  should  be  dismissed. 

The  Deputy  Chief  Commissioner,  Hon.  W.  B.  Nantel,  and  Commissioner  Ruther- 
ford concurred. 

Ottawa,  Oxt., 

July  21,  1921.  I 
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ORDER  NO.  31250 

In  the  matter  of  the  application  of  the  Michigan  Central  Railroad  Company,  herein- 
after called  the  "Applicant  Company,"  under  Section  323  of  the  Railway  Act, 
1919,  for  approval  of  a  hy-law  passed  June  15,  1921,  in  so  far  as  it  authorizes  Carl 
Howe,  Traffic  Manager,  in  respect  of  both  passenger  and  freight  traffic;  L.  W. 
Landman,  Passenger  Traffic  Manager,  or  C.  C.  Clarice,  General  Passenger  Agent, 
in  respect  of  passenger  traffic;  and  0.  R.  Bromley,  General  Freight  Agent,  and 
C.  A.  Hunt,  in  respect  of  freight  traffic, — from  time  to  time  to  prepare  and  issue 
tariffs  of  the  tolls  to  he  charged  in  respect  of  the  Applicant  Company's  railway. 

Oase  No.  3276 

Monday,  the  11th  day  of  July,  A.D.  1921. 

S.  J.  McLeax_,  Assistant  Chief  Commissioner. 

Hex.  W.  B.  (Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.O.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Traffic  Offi.cer  of  the  Board — 
The  Board  Orders:  That  the  said  by-law,  in  so  far  as  it  authorizes  Carl  Howe, 
Traffic  Manager,  in  respect  of  both  passenger  and  freight  traffic;  L.  W.  Landman, 
Passenger  Traffic  Manager,  or  C.  C.  Clarke,  General  Passenger  Agent,  in  respect  of 
passenger  traffic;  and  0.  R.  Bromley,  General  Freight  Agent,  and  C.  A.  Hunt,  in 
respect  of  freight  traffic, — from  time  to  time  to  prepare  and  issue  tariffs  of  the  tolls 
to  be  charged  in  respect  of  the  Applicant  Company's  railway, — be,  and  it  is  hereby, 
approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  NO.  31261 

In  the  matter  of  the  application  of  L'Air  Liquide  Society,  hereinafter  called  the 
"Applicant,"  for  permission  to  transfer  2,500  small  oxygen  cylinders  t'j  the 
acetylene  traffic. 

File  No.  1717.25 

Wednesday,  the  13th  day  of  July,  A.D.  1021. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  application,  and  the  consent  on  behalf  of  the  Bureau  of 
Expiopiyes,  filed, — 

The  Board  Orders:  That  the  Applicant  be,  and  it  is  hereby,  permitted  to  make  use 
of  twenty-five  hundred  high  pressure  cylinders,  requiring  a  test  of  3,000  pounds  per 
square  inch,  for  the  transportation  of  acetylene,  sulbject  to  and  upon  the  following 
conditions,  namely: 

(a)  All  cylinders  to  be  carefully  annealed  or  otherwise  heat-treated,  in 
order  to  make  the  material  of  which  they  are  composed  as  soft  and  ductile  as 
possible. 
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(h)  All  cylinders  to  be  properly  filled  with  the  standard  porous  filler  which 
has  been  approved  for  the  use  of  the  Applicant. 

(c)  All  present  markings  to  be  removed  from  the  cylinders,  and  each  , 
cylinder  to  be  plainly  marked  by  etching  or  stamping  on  the  shell,  or  by  a 
name-plate  soldered  on  the  shell;  such  marking  to  indicate  serial  number  of 
cylinder  and  the  words,  "  G.  E.  C.  S^Permit." 

S.  J.  McLEAIT, 
Assistant  Chief  C ommissioner. 


ORDER  TO.  31'2i62 

In  the  matter  of  the  application  of  the  Great  Northern  Railway^Company,  hereinafter 
called  the  ''Applicant  Company,"  under  Section  330  of  the  Railway  Aci,  1919, 
for  approval  of  its  Supplement  No.  1  to  Standard  Freight  Tarijf  C.R.C.  No. 
1630,  on  file  with  the  Board  under  file  No.  50Jf7.15. 

Wednesday,  the  ISth  day  of  July,  A.D.  1921. 

S.  J.  ]\fcLEAN_,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  G.,M.G.,  Commissioner. 
Upon  the  report  and  recommendation  of  the  Traffic  Officer  of  the  iBoard,^ — 
The  Boad  Orders:  That  the  said  Supplement  ISTo.  1  to  the  Applicant  Gompany^s 
Standard  Freight  Tariff,  G.RjG.  No.  16-30,  on  file  with  the  Board  under  the  said  file 
Xo.  5047.15,  be,  and  it  is  hereby,  approved;  the  said  tariff,  with  a  reference  to  this 
Order,  to  be  published  in  at  least  two  consecutive  weekly  issues  of  The  Canada 
Gazette. 

S.  J.  McLEATT, 
Assistant  Chief  Commissioner. 


ORDEtR  No.  312f7l 

In  the  matter  of  the  application  of  the  Express  Tra3c  Assocvatwn  of  Canada,  on 
behalf  of  the  express  companies  subject  to  the  jurisdiction  of  the  Board,  for 
approval  of  Supplement  No.  1  to  Express  Classification  for  Canada  No.  5 
(first  submitted  as  Supplexnent  "  A  "  to  the  Express  Classification  for  Canada 
No.  ;,);  File  No.  43'97.52 

Frjday,  the  15th  day  of  July,  A.D.  1921. 

S.  J.  McLean^  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  G.M.G.,  Commissioner. 

Upon  its  appearing  that  the  items  covering  light  and  bulky  goods,  such  as  mil- 
linery, and  the  proposed  item  covering  liquids,  to  which  objection  was  taken  in  the 
supplement  as  originally  presented,  have,  by  consent,  now  been  eliminated  from  the 
revised  supplement,  and  that  the  other  items  have  been  agreed  to  by  the  parties 
interested — 

The  Board  orders:  That  the  said  Supplement  No.  1  to  the  Express  Glassification 
for  Canada  No.  6,  submitted  to  the  Board  by  G.  N.  Ham,  Secretary  of  the  Express 
Traffic  Asociation  of  Ganada,  with  his  letter  of  July  13,  1921,  attached  hereto, 
marked  "  A,"  be,  and  the  same  is  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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ORDER  No.  31392 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company, 
hereinafter  called  the  "Applicant  Company"  under  Section  276  of  the  Rail- 
way Act,  1919,  for  authority  to  carry  traffic  over  its  H anna-Medicine  Hat 
Branch  from  mileage  0  to  mileage  58 -S,  Sheerness  Subdivision,  in  the  Pilovince 
of  Manitoba.  ,  '  i 

Pile  No.  28597-23 

Thursday,  the  21st  day  of  Ju'ly,  A.D.  1921. 

Hon.  F.  B.  iCarvell^  K.O.,  Chief  Commissioner. 
S.  J.  McLean,  Asst.  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

IXpon  the  report  of  an  Engineer  of  the  Board  that  in  his  opinion  the  opening  of 
the  said  portion  of  the  railway  proposed  to  'be  opened  for  the  carriage  of  traffic,  would 
be  reasonaibly  free  from  danger  to  the  public  using  the  same,  said  report  being  con- 
curred in  by  its  'Chief  Engineer,  and  upon  the  filing  of  the  necessary  affidavit — 

The  Board  orders  that  the  Applicant  Company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  Hanna-CMedicine  Hat  Branch  from 
a  junction  with  its  Hanna  Subdivision  near  Bonar,  from  mileage  0  to  mileage  58-8 
Sheerness  Subdivision,  subject  to  and  upon  the  condition  that  the  speed  of  the  trains 
operated  over  the  said  branch  shall  not  at  any  time  exceed  twenty  miles  an  hour. 


F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  the  Ontario  Fruit  Growers'  Association,  the  Niagara  Fruit  Growers' 
Association,  the  Niagara  Peninsula  Growers,  Limited,,  et  al,  for  an  order 
directing  the  Express  Companies  to  restore  the  previous  arrangeraents  for 
unlimited  unloading  of  carload  fruit  and  vegetables  from  stations  in  Ontario 
to  points  i/n  Maritime  Provinces  and  Western  Canada. 

File  No.  30380.4. 

JUDGjVfENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner : 

For  many  years  prior  to  1919,  fruit  growers  in  the  Niagara  Peninsula  of  the 
Province  of  Ontario  have  enjoyed  the  privilege  of  forwarding  their  fruit  to  points 
in  the  Maritime  Provinces  as  well  as  points  in  Manitoba  and  other  portions  of 
Western  Canada  by  express  at  carload  rates  regardless  of  the  quantity  shipped, 
although,  no  doubt,  in  most  cases,  they  were  started  from  the  Niagara  Peninsula  in 
carload  lots  and  distributed  from  station  to  station  along  the  several  lines  of  railway, 
always,  however,  at  the  carload  rate.  This  privilege  was  curtailed,  so  far  as  ship- 
ments to  the  West  were  concerned,  by  the  Express  Judgment  of  1919  but  continued  in 
the  Maritime  Provinces. 

When  the  'Board  w^as  considering  the  application  of  the  Express  Companies  for 
a  general  increase  in  rates,  very  serious  complaint  was  made  at  Halifax  on  behalf  of 
the  fruit  growers  in  the  Annapolis  Valley  that  the  provision  hereinbefore  described 
as  granted  to  the  Niagara  Peninsula  growers  was  discriminatory  as  against  the  Nova 
Scotia  producers,  but,  when  the  matter  was  referred  to  at  the  hearing,  iSenator  iSmith 
and  all  other  applicants  herein  were  entirely  willing  that  not  only  the  Nova  'Scotia 
growers  but  British  iColumbia  growers  as  well  should  receive  the  same  treatment  as 
they  were  receiving. 

When  the  last  Express  Judgment  was  written,  the  following  stateir^ent 
appeared : — 

"  Then  again,  we  find  that  fruit  is  being  shipped  from  Winona  and  other 
Ontario  points  to  the  Maritime  Provinces  under  carload  rates,  and  yet  the 
car  can  be  opened  at  every  station  between  (Gamphellton  or  MoAdam  Junction 
and  Sydney  and  a  dozen  or  a  hundred  crates  of  fruit  can  be  trans-shipped 
at  junction  points  and  carried  over  branch  lines  to  destination,  still  at  the 
carload  rate.  This  condition  existed  in  carrying  fruit  from  Ontario  points  to 
Manitoba  and  Saskatchewan,  but  was  corrected  by  the  last  Rate  Judgment. 
On  the  other  hand,  the  producer  of  fruit  in  the  Annapolis  Valley  receives  no 
such  privilege  and  is  at  a  distinct  disadvantage  in  distributino^  his  product 
over  the  Maritime  Provinces  as  compared  with  the  Ontario  shipper.  Then, 
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again,  the  shipper  of  fruit  from  British  Columbia  while  he  receives  a  fairlj 
low  rate  as  far  east  as  Winnipeg,  yet  is  entitled  to  no  such  advantages,  but  had 
the  privilege  of  opening  the  car  twice  en  route  on  the  payment  of  $5  for  each 
opening.  These  discrepancies  should  not  exist,  and  the  express  companies 
should  so  arrange  their  tariifs  that  all  sections  of  the  Dominion  will  be  treated 
as  nearly  alike  as  it  is  possible  to  do  considering  the  character  of  the  business 
and  the  distances  travelled," 

The  result  was  that,  when  the  Express  Companies  filed  their  taritfs.  they  removed 
the  alleged  discrin  ination  by  refusing  to  continue  the  carload  rate  heretofore 
enjoyed,  and  the  present  application  is  by  the  Ontario  Fruit  Growers'  Association, 
etc.,  for  an  Order  directing  the  express  companies  to  restore  the  previous  arrange- 
ments for  unlimited  unloading  of  carload  fruit  and  vegetables  from  stations  in 
Ontario  to  points  in  the  Maritime  Provinces  and  Western  Canada.  This  application 
was  heard  by  the  Board  at  Ottawa  on  the  17th  of  Hay  when  exhaustive  argument 
and  evidence  were  given  both  by  the  applicants  and  by  the  express  companies  in 
respect  thereto. 

The  present  rates  provide  that,  w^herever  fruit  can  be  shipped  in  carload  lots, 
it  shall  be  at  the  same  rate  as  heretofore  plus  the  20  per  cent  general  increase  added 
by  General  Order  Xo.  32'7.  In  addition  to  this,  the  express  companies  provide  for 
two  unloadings  at  the  nominal  sum  of  $5  each,  making  three  places  at  which  the 
carload  of  fruit  can  be  distributed.  The  carload  rate  before  the  recent  Order  was 
$1.25  per  100  pounds,  to  the  Maritime  Provinces  and  $2  to  Manitoba  points.  This 
lias  been  increased  by  20  per  cent,  making  the  present  Maritime  Province  rate  '$1.50 
and  the  Manitoba  rate  $2.40. 

If  this  provision  does  not  meet  the  requirements  of  shippers,  they  then  have  the 
privilege  of  shipping  at  the  '2nd  class  express  rate,  which  varies  according  to  mileage 
but  is,  roughly  speaking,  between  2'^  and  3  times  the  carload  rate. 

It  was  stated  in  the  evidence  and  not  contradicted  that  the  i2nd  class  xate  on  lan 
11  quart  basket  of  fruit  would  be  about  10  cents  greater  by  the  d.c.l.  ,rate  than  if 
shipped  by  the  carload,  but,  in  the  l.cil.  movement  the  fruit  is  gathered  and  delivered 
by  wagon  service,  which  is  not  the  case  at  the  present  time  when  shipped  by  the 
carload. 

It  was  stated  by  the  express  companies  that  the  present  carload  rate  from 
Ontario  to  the  Maritime  Provinces  on  fruit  was  from  33  to  26  per  cent  of  the  first 
class  express  rates  and'  about  33  to  40  per  cent  of  the  second  class  express  rates. 
From  Ontario  to  Manitoba  points  the  percentage  ranges  from  24  to  M  per  cent  of  tlie 
first  class  express  rates  on  carloads  and  from  32  to  4S  per  cent  of  the  second  class  on 
less  than  carloads. 

The  following  table  is  instructive: — 


1st  cl. 

2ncl  cl. 

CL. 

Per  cent 

Per  cent 

L.C.L. 

Per  cent 

Per  cent 

1st  cl. 

Exp. 

Exp. 

Exp. 

of  1st  cl. 

of  2nd  cl. 

Exp. 

of  1st  cl. 

of  2nd  cl. 

freight 

Winona  to 

St.  John.  .  . 

.  .  5.'<55 

3.fi5 

l.TiO 

26.55 

37.97 

2.10 

37.17 

53.16 

144 

Monr-ton  .  . 

4.10 

1.50 

25.21 

36.59 

2.10 

35.219 

51.22 

144 

Tniro.  .    .  . 

4.rv0 

1.50 

22.72 

32.60 

2.10 

31.82 

45.66 

148 

Halifax..  . 

..     6.4  0 

4.45 

1.50 

23.44 

33.71 

2.10 

32.81 

47.18 

148 

Sydney . . 

..  7.30 

5.05 

2.10 

28.77 

41.58 

2.70 

36.99 

43.47 

162i 

This  shows  that  the  carload  rate  is  to-day  just  above  the  first  class  freight  rate 
to  the  principal  points  in  the  Maritime  Provinces  excepting  iSydney,  where  it  is 
considerably  below  the  freight  rate,  and,  according  to  the  evidence  of  Mr.  Ham,  the 
actual  cost,  based  upon  34.7  cents  per  car  mile,  of  carrying  a  (20,000  pound  car  of 
fruit  from  Winona  to  St.  John  is  $301.20.  The  total  express  rate  with  the  ;20  per 
cent  additio.n  iinclfr  the  recent  Order  would  amount  to  $300.  and  the  l.c.l.  rate  is  '$420. 
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The  cost  of  haulage  to  Moncton  is  $-3;32,  the  rate  for  a  20,000  pounds  car  would  be 
$300,  and  the  l.c.l.  charge  $4:20.  The  cost  of  hauling  the  same  car  to  iHalifax  would 
be  $396.63;  the  carload  rate  would  be  $300;  and  the  l.c.l.  rate  $1^20.  To  -Sydney, 
the  cost  of  haulage  is  ($453,  the  carload  rate  $4^,  and  the  l.c.l,  rate  $540. 

It  will,  therefore,  be  seen  that  the  total  receipts  for  both  railway  and  express  com- 
panies by  the  carload  are  a  little  less  than  the  actual  cost  of  transporting  the  car,  to 
say  nothing  of  the  return  movement  and  whatever  may  have  been  the  cost  of  placing 
the  car  for  loading  in  the  first  instance,  and,  after  all,  this  is  the  real  question  which 
this  Board  should  consider. 

It  was  strongly  urged  by  Senator  iSmith  and  his  associates  that  this  business 
had  been  going  on  for  more  than  twenty  years,  that  a  valuable  business  had  been 
built  up  upon  this  basis,  and  that  they  strongly  feared  that  they  would  not  be  able 
to  compete  with  United  States  producers  if  the  change  were  ^made  permanent.  It  was 
alleged  that  the  Ontario  fruit,  while  more  luscious,  was  more  perishable  than  the 
American  fruit,  and  strongly  contended  that  without  this  concession  they  would  be 
unable  to  carry  on  the  business. 

There  may  be  and  probably  is  something  in  the  contention  that  the  Ontario  fruit 
deteriorates  more  rapidly  than  the  American  fruit,  but  I  am  unable  to  accept  their 
arguments  as  being  conclusive  or  even  logical,  because  the  American  fruit  enjoys  no 
such  shipping  privileges  and,  in  addition,  is  met  with  a  rather  severe  duty  on  prac- 
tically all  fruit  which  could  enter  into  competition  with  Canadian  fruit. 

The  applicants  contend  that  two  unloadings  will  not  in  any  way  meet  their  require- 
ments, and  claim  that  goods  shipped  by  the  ordinary  l.c.l.  movement  would  not  reach 
their  destination  in  prime  condition.  As  against  this  the  express  companies  state 
that  the  l.c.l.  fruit  would  be  transported  in  the  same  cars  as  have  been  used  hereto- 
fore or  as  will  be  used  in  the  carload  movement,  and,  as  the  express  companies  want 
the  business,  I  think  it  is  fair  to  assume  they  will  look  after  the  transportation  side 
of  it  and  see  that  the  fruit  receives  proper  treatment. 

It  therefore  resolves  itself,  in  my  judgment,  to  a  question  of  whether  or  not  the 
additional  10  cents  per  basket  of  fruit  is  an  unreasonable  increase  and  whether  the 
rate  with  the  10  cents  added  to  it  is  an  unfair  and  unjust  rate  to  charge  for  carrying 
fruit  from  the  Xiagara  Peninsula  to  the  Maritime  Provinces. 

Taking  the  evidence  as  to  the  costs  and  receipts  hereinbefore  referred  to,  it  is 
not  unreasonable,  and  I  am  not  able  to  convince  myself  that  it  is  the  duty  of  this 
Board  to  order  transportation  companies  to  lose  money  in  carrying  goods  in  order 
that  there  may  be  no  interferenee  with  an  old  established  business.  If  that  doctrine 
were  to  hold  good,  then  there  never  cou!H  be  any  change  in  railway  or  express  rates 
or  conditions.  I  realize  that  the  fruit  will  cost  the  consumer  probably  more  than  it  has 
heretofore  done,  and  yet  from  the  evidence  produced  the  spread  between  what  the  pro- 
ducer in  the  Xiagara  Peninsula  received  in  the  year  1920  for  the  fruit  and  vegetables 
and  what  the  consumer  paid  was  so  great  that  the  10  cents  per  basket  could  easily  be 
absorbed  and  yet  leave  a  very  handsome  profit. 

However,  this  is  not  the  criterion  upon  which  rates  should  be  fixed,  but  rather  is 
the  rate  proposed  just  and  reasonable?  I  think  it  is,  although,  personally,  I  would 
much  rather  see  the  former  conditions  prevail.  I  realize  it  will  necessitate  some 
change  in  the  method  of  carrying  on  business  in  the  Maritime  Provinces.  Xo  doubt 
a  very  great  proportion  of  this  fruit  will  still  go  forward  in  carload  quantities,  because 
the  cities  and  towns  which  can  take  either  a  full  carload  or  a  carload  with  two  open- 
ings and  the  final  destination  would  absorb  a  very  large  proportion  of  the  total  quan- 
tity. The  balance  will  probably  be  shipped  in  carload  quantities  to  central  points 
and  there  distributed  at  the  l.c.l.  rate,  which  will  very  materially  reduce  the  10-cent 
increase  hereinbefore  referred  to.  It  may  require  the  establishment  of  employees 
and  offices  at  certain  central  points  such  as  ^fcAdam  Junction,  Xewcastle,  Moncton, 
and  Truro,  but  these  are  small  matters  compared  with  the  magnitude  of  the  business. 
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It  may  even,  in  some  cases,  result  in  distribution  by  wholesale  houses  in  the  larger 
cities,  but  this  is  a  matter  which  the  trade  will  work  out  as  to  it  seems  best. 

For  these  reasons,  much  as  I  regret  it,  I  am  compelled  to  refuse  the  applioation 
and  think  the  same  should  be  dismissed. 

Ottawa,  Ont.,  July  G,  li>21.  i 

McLean,  Assistant  Chief  Commissioner: 

In  my  memorandum  of  concurrence  dated  February  2,  1921,  in  the  Judgment  of 
the  Chief  Commissioner  regarding-  the  application  by  the  Express  Traffic  Association 
of  Canadc>  for  an  increase  in  tolls,  the  following  language  was  used: 

''The  computations  as  to  cost  of  carriage  on  the  basis  of  34.7  cents  per 
express  car  mile  are  set  out  in  the  reasons  for  Judgment  by  the  Chief  Commis- 
sioner. If  the  figure  of  30.62  is  taken,  as  referred  to  in  the  foregoing  reasons, 
as  being  the  figure  which  was  advanced  by  Mr.  Geary  as  showing  aotual  costs 
per  car  mile,  then  the  result  on  the  mileage  from  Mulgrave  to  Montreal  is  as 
follows:  Express  car  mile  cost,  $272.51;  freight  charges  on  a  basis  of  30,000 
pounds,  $180.  That  is  to  say,  on  a  50  per  cent  basis,  the  express  company  would 
receive  $136  as  against  a  freight  charge  of  $180." 

The  Judgment  of  the  former  Chief  Commissioner,  Sir  Henry  Drayton,  in  the 
Express  Rate  application  of  1919,  said  Judgment  being  dated  July  17,  1919,  stated  that 
a  rate  of  34.7  cents  an  express  car  mile  for  the  transportation  service  w^as  received 
by  the  Canadian  Pacific,  and  that  "in  the  light  of  the  cost  figures,  not  only  of  the 
privately  owned  but  also  the  government  systems,  this  return  is  reasonable." 

The  Sections  dealing  with  the  jurisdiction  given  to  the  Board  over  express  busi- 
ness are  fundamentally  toll  sections.    Section  360  provides  

(1)  All  express  tolls  are  to  be  subject  to  the  approval  of  the  Board; 

(2)  The  Board  may  disallow  a  tariff,  or  portion  thereof,  which  it  con- 
siders unjust  or  unreasonable; 

(3)  It  may  exercise  all  such  powers  regarding  express  tolls  and  taritTs 
"  as  it  has  or  may  exercise  under  this  Act  with  respect  to  freight  tolls  and 
freight  tariffs ;" 

(4)  All  provisions  of  the  Act  applicable  to  freight  tolls  and  freight  tariffs 
"  in  so  far  as  such  provisions  are  applicable  and  not  inconsistent  with  the 
provisions  of  this  section  and  the  fivQ.  next  following  sections  (361-365)  shall 
apply  to  express  tolls  and  tariffs." 

Section  364  sets  out  that  the  Board  has  jurisdiction  to  define  carriage  by  express. 
The  amendment  of  1919,  viz.,  "and  may  order  that  all  such  goods  as  the  Board  may 
think  proper  shall  be  carried  by  express,"  was  put  in  because  under  the  Act,  as  it 
formerly  existed  and  had  been  construed  by  the  Board,  the  obligation  of  the  express 
company  was  only  to  carry  such  goods  as  it  held  itself  out  to  carry. 

Section  365  relates  to  the  limitations  of  the  contract  of  carriage. 

Section  360,  subsection  2,  refers  to  disallowance.  Under  section  362,  reference  is 
made  to  the  disallowance  or  suspension  of  a  tariff  by  the  Board. 

The  powers,  the  exercise  of  which  is  asked  for  in  the  present  application,  must 
be  found  in  section  312,  subsection  1  (e),  which  provides  that  the  company  shall 
"  furnish  such  other  ser\'ice  incidental  to  transportation  as  is  customary  or  usual 
in  connection  with  the  business  of  the  railway  company  as  may  be  ordered  by  the 
Board." 

As  I  read  section  312,  it  does  not  apply  to  an  Express  Company.  In  the  first 
place,  section  312  starts  out  "  the  company "  shall  according  to  its  powers — by  sub- 
section 4  of  section  2  of  the  Railway  Act,    company,"  where  not  otherwise  stated  or 
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*  implied,  means  railway  company  unless  immediately  preceded  by  "  any,"  "  every,"  or 
"  all,"  in  which  case  it  means  every  kind  of  company  which  the  context  will  permit. 
The  wording  of  section  312  read  in  connection  with  the  definition  as  set  out  indicates 
that  section  312  is  concerned  with  the  business  of  a  railway  company.  Subsection  1 
(e)  of  section  312  refers  to  the  service  ....  customary  or  usual  in  connection 
with  the  business  of  a  "  railway  company."  The  section  throughout  refers  to  "  the 
company "  except  in  subsection  6  where  authority  is  given  the  Board  inter  alia  to 
direct  that  any  specified  systems  or  methods  be  taken  .  ..."  by  any  particular 
company  or  companies,  or  by  railway  companies  generally."  As  pointed  out  the 
interpretation  section  gives  a  qualifying  effect  to  the  use  of  the  word  "  any,"  i.e.,  it 
means  every  kind  of  company  which  the  context  will  permit.  The  words  or  by 
railway  companies  generally,"  above  set  out,  clearly  by  context  limit  the  word  com- 
pany to  railway  company.  The  words  "  any  company "  in  subsection  eight  are 
similarly  limited  by  context. 

Further,  section  312  is  a  facility  section.  It  is  true  that  by  subsection  4  it  is 
provided  that  the  traffic  taken  shall  be  carried  to  and  from  and  delivered  at  the  places 
aforesaid  (that  is,  the  places  referred  to  in  subsection  1  of  the  section)  on  due  payment 
of  the  toll  lawfully  payable  therefor;  but  the  intent  of  the  section  is  that  the  powers 
over  tolls  e.g.,  in  subsection  6,  where  it  is  provided  the  Board  may  order  a  specific 
work  to  be  constructed  or  a  specific  toll  to  be  charged  are  incidental  to  and  tied  up 
with  the  Board's  control  in  respect  of  the  obligations  of  the  railway  as  to  facilities. 

The  fact  that  the  Board's  jurisdiction  in  regard  to  express  companies  is  a  rate 
jurisdiction  has  been  set  out  in  a  memorandum  of  March  24,  1920,  on  Board's  file 
No.  30081,  which  was  published  in  Board's  Orders  and  Judgments  of  April  15,  1920. 
In  the  memorandum  in  question,  after  citing  the  rulings  of  the  Board  of  earlier 
dates,  the  following  language  was  used: — 

"  In  summary  form,  the  Board's  jurisdiction  is  as  to  tolls  and  contracts, 
etc.,  limiting  liability,  with  the  additional  power  conferred  by  section  364, 
amended,  as  already  noted,  by  saying  what  may  be  carried  by  express.  The 
Board  is  given  no  authority  to  direct  an  express  company,  qua  express  com- 
pany, to  install  facilities  or  to  arrange  that  specific  services  shall  be  given  at 
specific  stations.  It  follows  from  this  that  so  far  as  jurisdiction  is  concerned, 
the  Board  has  no  power  to  direct  an  express  company  to  reinstate  at  a  statioon 
or  stations  express  facilities  which  it  has  removed,  nor  has  the  Board  power  as 
a  matter  of  jurisdiction  in  the  first  instance  to  direct  the  installation  of  facili- 
ties at  a  station  or  stations." 

Holding  as  I  do  that  section  312  is  a  facility  section,  I  am  of  opinion  that  under 
the  interpretation  of  the  Eailway  Act  which  has  consistently  been  followed  by  the 
Board,  section  312  does  not  apply  to  express  companies  and  that,  therefore,  the  Board 
is  without  power  to  grant  the  application  asked  for. 
Ottawa,  July  18,  1921. 

Comriissioner  Boyce  concurred. 
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Application  of  the  Nipissing  Central  Bailwaij  Company  for  a  general  advance  in  tolls 

for  the  carriage  of  passengers. 

File  29168. 

JUDGMENT 
McLkax^  Assistant  Chief  Co.m:missioner  : 

I 

Application  is  made  by  the  Nipissius:  Central  Eailway  Company  for  an  increase 
in  its  passenji'er  rates.  The  anplication  was  heard  at  Haileybury,  Ontario,  on  May 
14th.  The  Towns  of  New  Liskeard  and  Haileybury  were  represented  by  Counsel;  the 
Township  of  Bucke,  in  which  the  Town  of  North  Cobalt  is  located,  was  represented 
by  its  Reeve. 

On  account  of  the  statistical  data  presented  at  the  hearing,  it  was  arranged  that 
the  parties  representing  the  interests  opposing  the  application  should  have  an 
opportunity  to  file  written  memoranda.  Copies  of  said  written  memoranda  were  to  go 
to  Counsel  for  the  railway  company  and  thereafter  the  railway  company  was  to  file  its 
reply.  The  material  in  this  regard  is  now  before  the  Board.  The  only  one  of  the 
parties  which  filed  a  supplementary  memorandum  was  the  Town  of  New  Liskeard. 
The  reply  of  the  railway  company  thereto  has  been  received. 

The  Nipissing  Central  Railway  Company  is  an  electric  line  between  Cobalt  and 
New  Liskeard,  which  operates  in  part  on  its  own  right  of  way  and  in  part  on  the  right 
of  way  of  the  Temiscaming  and  Northern  Ontario  Railway.  The  mileage  is  distri- 
buted as  follows: — 

Miles. 

Nipissing  Central  from  North  Cobalt  to  Haileybury   3.44 

Nipissing-  Central  in  New  Liskeard   1.48 

Temiscaming  &  Northern  Ontario  right  of  way,   Haileybury  to  New 

Liskeard   3.09 

Temiscaming  &  Northern  Ontario  right  of  way,  Cobalt  to  Kerr  Lake  7.3i6 

Total  15.37 

The  Nipissing  Central  Railway  Company  was  incorporated  by  Dominion  legisla- 
tion. It  has  an  authorized  capital  stock  of  $1,000,000  common,  of  which  $530,000  par 
value  are  outstanding,  the  balance  being  in  the  treasury.  This  sum  of  $530,000  issued 
as  fully  paid  outstanding  stock  was  acquired  by  the  Temiscaming  and  Northern 
Ontario  in  1911.  The  railway  is  operated  by  the  Temiscaming  and  Northern  Ontario 
Railway  Company.  As  returned  in  the  annual  report  of  the  railway  for  the  calendar 
year  ending  December  31,  1920,  the  directors  of  the  Nipissing  Central  are  the  chair- 
man of  the  Temiscaming  and  Northern  Ontario  Railway  Commission  and  three  of 
the  general  officials  of  that  commission.  The  general  officers  of  the  Temiscaming 
and  Northern  Ontario  Railway  are  also  the  general  officers  of  the  Nipissing  Central 
Railway.    These  directors  hold  all  stock  issued  in  trust  for  the  Province  of  Ontario. 

The  railway  is  operated  under  five  franchises.  One  of  these  is  from  the  Town  of 
New  Liskeard;  then  there  is  a  franchise  through  a  small  piece  of  the  Township  of 
Dymond,  which  is  located  adjacent  to  New  Liskeard;  there  is  then  a  franchise  from 
the  Township  of  Bucke;  a  franchise  from  the  Town  of  Haileybury;  and  a  further 
franchise  from  the  Town.ship  covering  to  North  Cobalt.  The  franchise  arrangements 
are  for  20-year  periods.  There  are  provisions  contained  therein,  with  the  exception  of 
the  franchise  from  the  Township  of  Dymond,  as  to  limitation  of  fares. 

Subject  to  what  is  set  out  below  as  to  protests  against  the  increase,  there  is  no 
objection  raised  on  the  ground  that  the  Board  is  without  power  to  interfere  with 
rates  covered  by  franchise.  The  matter  was  referred  to  incidentally  at  the  hearing, 
and  Counsel  for  the  railway  pointed  out  the  Board's  jurisdiction  in  this  respect.  No 
exception  was  taken  to  this  by  Counsel  for  those  opposing  the  application.  As  to  the 
Board's  jurisdiction  in  regard  to  rates  covered  by  franchise  see  Montreal  and  Southern 
Counties  By.  Co.  v.  Tovm  of  Greenfield  Parle  et  al,  23  Can.  Ry.  Gas.,  106,  at  p.  11^, 
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II 

The  rates  which  the  railway  proposes  to  put  in  are  set  out  in  the  following  state- 
ment which  indicates  in  brackets  the  existing  rates: — 

Fares  between  Oobalt  and  Haileybury,  (10)  15  cents  or  8  tickets  for  $1. 

Between  North  Cobalt  and  Haileybury  or  Cobalt,  10  cents  or  12  tickets  for  $1. 

Between  points  within  the  town  limits  of  Haileybury  or  Cobalt,  (5)  7  cents  or  4 
tickets  for  25  cents. 

Between  Cobalt  and  Kerr  Lake  and  intermediate  points,  (10)  15  cents  or  8 
tickets  for  $1. 

Between  New  Liskeard  and  Haileybury,  (10)  15  cents  or  8  tickets  for  $1. 
Between  points  within  the  town  limits  of  New  Liskeard,  (5)  7  cents  or  4  tickets 
for  25  cents. 

Between  New  Liskeard  and  Cobalt,  (20)  30  cents  or  4  tickets  for  $1. 
Ten  (10)   ride  scholars'  tickets  between  Cobalt.  Haileybury  and  intermediate 
points  (25)  30  cents. 

New  Liskeard,  Haileybury  and  intermediate  points,  (25)  30  cents. 
Cobalt,  Kerr  Lake  and  intermediate  points,  (25)  30  cents. 

Conditions. — These  tickets  good  only  on  days  on  which  school  is  in  session  going 
to  and  from  school  and  which  will  not  be  honoured  at  any  other  time  of  day  or  on 
Saturdays,  Sundays,  or  holidays,  will  be  sold  to  scholars  only  on  presentation  of  certi- 
ficate bearing  the  personal  signature  of  the  Principal  of  the  school,  certifying  that  the 
applicant  is  a  regular  attendant  of  his  school  under  eighteen  (18)  years  of  age  and 
properly  entitled  to  use  these  tickets. 

Twenty-one  (21)  ride  workmen's  tickets^  good  for  passage  between  the  hours  of 
5  to  7.30  a.m.  and  4.45  to  7  p.m.y  daily  except  Sunday. 

Between  Cobalt,  Kerr  Lake  and  intermediate  points  (1.00)  $1.25. 

Cobalt,  Haileybury  and  intermediate  points,  (1.00)  $1.25. 

New  Liskeard,  Haileybury  and  intermediate  points,  (1.00)  $1.25. 

New  Liskeard,  Cobalt  and  intermediate  points,  (2.00)  $2.50. 

^See  Note. 

Note. — On  car  leaving  Cobalt  at  6.45  p.m.,  also  on  car  leaving  New  Liskeard  6.45 
p.m.,  workmen's  tickets  will  be  accepted  as  far  as  Haileybury  only. 

The  effect  of  what  is  proposed  is  set  out  by  the  railway  in  Exhibit  No.  9,  as 
follows : — 


Memo,  re  Average  Fare  per  Passenger  for  Year  1920  and  Estimated  Average  Fare  under  Proposed 
Tariff  E  No.  21,  Year  ended  October  31st,  1920 


No.  of 

Passengers 

Revenue 

Average 
Fare 

% 

19-3 
3-7 

% 

11-8 
M 

cts. 

4-76 
2-5 

Present  Fares 

Proposed  Fares 

Cash 

Tickets 

Cash 

Tickets 

Estimated 
Average 

Workmen  

cts. 

cts. 

4-76 
2-50 

cts. 

cts. 

5-  95 
300 

6-  25 
12 -501 

8-33/ 

cts. 

5-  95 
300 

6-  50 
12-50 

Local  

50 
100 

70 

/  150 
\  100 
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Memo  p.e  Average  Fare  per  Passenger,  etc. — Concluded. 


Per  cent 

Present 

Proposed 

cts. 

cts. 

Workmen  

19 

4-76 

90-60 

5-95 

113-05 

Scholars  

4 

2-5 

10  00 

30 

12-00 

Local  

16 

50 

80  00 

6-4 

102-40 

61 

100 

610  00 

12-5 

762-50 

Average  

100 

790-00 

989-95 

7-9 

9-9 

Increase  

or 

2-0 

25-5% 

rhe  To\\ai  of  Xorth  Cobalt  takes  the  position  that  it  is  especially  affected  by  the 
proposed  change  in  workmen's  tickets.  The  Eieeve  of  the  Township  of  Bucke,  in  which 
Xorth  Cobalt  is  located,  stated  the  only  protest  from  the  Township  was  on  the  ground 
of  workmen's  tickets.  He  pointed  out  that  the  Township  was  more  affected  than  any 
of  the  other  municipalities;  that  North  Cobalt  was  located  in  the  Township  in  ques- 
tion and  w,as  a  workman's  town  site;  that  a  considerable  number  of  workmen  lived 
there  who  worked  in  Cobalt;  and  he  was  of  opinion  that  an  increase  would  bear  more 
severely  upon  Xorth  Cobalt  than  on  any  other  municipality. 

There  was  also  a  statement  by  the  Township  of  Bucke  that  an  early  car  should 
be  run  as  set  out  in  the  franchise. 

The  railway's  submission  in  this  regard  was  that  the  franchise  covered,  as  to  fares, 
workmen's  fares  in  the  Township  of  Bucke  between  5.20'  a.m.  and  7.30  a.m.,  and  between 
the  same  hours  in  the  evening,  but  that  the  railway  had  in  practice  been  granting 
workmen's  tickets  over  a  more  extended  period.  It  was  also  pointed  out  by  the  railway 
that  while  the  franchise  of  the  Township  of  Bucke  made  no  provision  for  scholars' 
tickets,  the  railway  had  been  giving  10  tickets  for  25  cents  to  bona  fide  scholars;  and 
that  the  same  thing  applied  in  the  case  of  Haileybury  and  Xew  Liskeard. 

Ill 

Counsel  for  the  Town  of  Haileybury  at  the  hearing  raised  the  question  of  the 
alleged  expensive  operation  of  the  Kerr  Lake  section,  and  the  possibility  of  eoonomies 
being  effected  by  curtailment  of  service  in  connection  therewith.  This  is  considered 
later. 

As  pointed  out,  the  Township  of  Bucke  took  the  position  that  it  w,as  especially 
interested  in  workmen's  tickets.  The  Town  of  Haileybury  has  made  no  representation 
on  this  subject.  The  Town  of  Xew  Liskeard  has  stated  it  has  no  objection  to  a  revi- 
sion of  rates  in  this  resi>ect.  It  has  also  intimated  at  some  length  that  economies  are 
obtainable  in  connection  with  the  operation  of  the  Kerr  Lake  section,  which  it  regards 
as  being  unprofitable. 

IV 

The  fiscal  year  of  the  Xipissing  Central  Railway  Company  ends  October  31st. 
Exhibit  Xo.  3  as  filed  gives  a  comparative  statement  of  the  Earnings,  Expenditures 
and  Result  of  Operation  for  the  fiscal  years  1915  to  1920.  For  1915,  there  was,  after 
deduction  of  taxes  and  rental  for  leased  road,  a  net  of  $25,094.9'9.  For  1916,  there  was 
a  net  of  $2^,197.45.  For  1917  to  19'20,  inclusive,  there  has  been  a  deficit,  the  figures 
being  for  1917,  $4,632.57;  1918,  $8,727.13;  1919,  $3,271.74;  1920,  $24,068.19. 

The  total  revenue  of  the  Xipissing  Central  Railway  Company  in  1915  was,  in 
round  numbers,  $106,000.  In  1920,  it  was  $120,000.  These  are  the  gross  figures. 
Counsel  for  Xew  Liskeard  in  his  written  submission,  possibly  through  an  error  in 
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typewriting:,  refers  to  these  figures  as  if  they  represented  a  net  revenue.  Of  the 
increase  of  approximately  $14,000  in  gross  revenue  between  1915  and  1920,  $12,000 
are  attributa'ble  to  passenger  car  revenue.  The  total  receipts  for  the  period  have  had 
an  irregular  movement— in  1915,  $106,000;  in  191G,  $110,000.  Then  in  1917  and  1918, 
they  fell  to  $9'3,000  and  $96,000  respectively.  There  was  an  increase  to  $108,000  in 
1919,  and  the  1920  figures  are  as  indicated. 

The  business  is  predominatingly  a  passenger  one.  In  1920,  the  passenger  car 
revenue  was  88.43  per  cent  of  the  total  transportation  revenue.  The  ruling  per- 
centage has  been  in  the  period  in  question  from  84  per  cent  to  86  per  cent.  In  1919, 
it  runs  to  91  per  cent,  but  this  was  due  not  only  to  an  increase  in  passenger  car 
revenue  but  also  to  a  decrease  in  the  freight  and  switching  revenue.  The  freight 
and  switching  for  1920  was  in  round  numbers,  10  per  cent;  in  1919,  7  per  cent;  while 
in  the  period  from  1915  to  1918  it  averaged  from  12  per  cent  to  14  per  cent.  Miscel- 
laneous revenue  is  responsible  for  from  1  per  cent  to  1.3  per  cent. 

The  freight  carried  is  all  concerned  with  the  movement  on  switching  rates. 

Exhibit  No.  5  filed  at  the  hearing  gives  a  comparative  statement  of  Earnings, 
Expenditures  and  Eesult^  of  Operation  for  five  months  from  November  1,  1920,  to 
March  31,  1921.  This  shows  a  total  revenue  from  all  sources  for  this  period  of 
$42,285.75.    Of  this,  88.8  per  cent  is  represented  by  passenger  revenue. 

After  deducting  operating  expenses  and  allowing  for  other  income  of  $125.21 
under  the  heading  of  Interest,  there  is  a  debit  of  $14,390.18 ;  and  making  a  further 
deduction  from  income  for  rent  for  leased  road  in  the  period  in  question,  amounting 
to  $3,671.55,  there  is  a  debit  of  $18,061.73. 

On  the  figures  as  presented,  the  operating  ratio  for  the  fiscal  year  1920  was  111.5 
per  cent,  and  for  the  five  months  ending  March  31,  1921,  134.3  per  cent. 

Exception  was  taken  in  the  course  of  the  hearing  and  in  the  written  submission 
of  the  Town  of  New  Liskeard  to  the  propriety  of  the  amount  shown  for  rentals,  as 
well  as  to  the  propriety  of  the  amount  shown  as  expended  on  maintenance  of  equip- 
ment. These  items  require,  in  connection  with  other  details,  further  consideration. 
Subject  to  this,  reference  may  be  made  to  the  figures  available  as  bearing  on  the  present 
condition  of  the  railway.  The  Exhibit  covering  the  five  months  ending  March  31, 
192-1,  was  objected  to  at  the  hearing  as  not  being  characteristic,  since  it  covered  a  period 
of  the  year  in  which  trafiic  might  be  expected  to  be  less  heavy  and  operating  expenses 
not  only  proportionately  but  absolutely  greater. 

V 

In  order  to  obtain  figures  covering  up  to  the  latest  date  possible,  a  special  return 
has  been  called  for  by  the  Board  since  the  hearing.  The  latest  possible  date  for  which 
information  is  available  as  to  earnings,  expenditures  and  results  of  operation  of  the 
railway  is  to  May  31,  1921;  and  the  Board  has  now  before  it  a  detailed  statement 
covering  this  seven  months'  period. 

For  the  seven  months'  period  in  question,  the  total  revenue  was  $59,207.68.  Of 
this,  the  passenger  revenue  represented  in  absolute  figures  $52,069.47,  and  in  percentage 
88  per  cent.  The  total  revenue  for  the  seven  months'  period  in  question  as  compared 
with  the  corresponding  period  in  1920  was  $59,207.68  against  $67,^07.38;  that  is  to 
say,  for  the  seven  months'  period  in  1921  there  was  a  gross  decrease  of  $8,600.  Prac- 
tically all  of  this  was  in  passenger  revenue,  the  decrease  in  this  respect  being  $6,170. 
The  total  revenue  for  the  seven  months'  ending  May  31,  1921,  fell  short  of  that  for 
the  same  period  in  1920  by  13  per  cent. 

The  total  expenditures  for  Way  and  Structures,  Equipment,  Power,  Conducting 
Transportation,  Traffic  General  and  Miscellaneous  amounted  to  $89,390.42  as  against 
$69,485.04  in  the  same  period  for  1920.  Taking  into  consideration  interest,  rent  for 
leased  road,  and  taxes,  there  was  a  deficit  for  the  period  in  question  of  $35,964.70  as 
against  $7,018.12  in  the  corresponding  period  in  1920. 
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Of  the  increase  of  $19,805  in  the  1921  operating  figures  over  the  1920  figures, 
$14,311  is  under  the  item  of  equipment. 

As  pointed  out,  the  total  revenue  for  the  seven  months  ending  May,  1921,  was 
$59,207.68,  of  which  $52,937.97  were  obtained  from  passenger  revenue,  baggage  revenue, 
and  special  car  revenue.  Taking  this  as  representing  the  total  passenger  revenue  and 
extending  it  on  a  12-months'  basis,  the  result  would  be  $90,750.81  for  a  projected  year. 
Similarly  extending  the  items  of  freight  and  switching  and  revenue  from  other 
operations,  the  respective  figures  would  be  $9  308.07  and  $1,440,  giving  a  total  for  a 
year  projected  on  the  seven  months  in  question  amounting  to  $101,498.88.  This  is 
open  to  the  criticism  that  the  seven  months  in  question  are  not  characteristic.  So, 
instead  of  taking  this  basis  the  comparative  figures  for  the  same  seven-months'  period 
in  1920  may  be  taken.  From  a  check,  it  appears  that  the  passenger  revenue  for  the 
seven  months  in  question  amounts  to  56-3  per  cent  of  the  actual  total  for  the  year 
1920,  freight  and  switching  to  57-4  per  cent,  revenue  from  other  operations  48-1  per 
cent,  operating  expenses  51-7  per  cent. 

Applying  these  percentages  to  the  seven  months  of  1921  in  order  to  obtain  a 
projected  year  by  extending  it  for  the  balance  of  1921,  a  return  of  $94,028.38  is 
obtained  for  passenger  business;  $9,446.26  for  freight  and  switching;  $1,745.30  for 
revenue  from  other  operations;  making  a  total  for  the  projected  year  computed  on 
the  basis  indicated  of  $105,219.94.  The  computed  figure  of  $94,028.38  for  passenger 
revenue  may  be  compared  with  the  figure  of  $103,078.36,  the  actual  figure  for  1920, 
and  the  total  of  the  computed  revenue  of  $105,000,  in  round  numbers,  may  be  com- 
pared with  the  actual  revenue  of  $120,000  for  1920. 

The  operating  expenses  for  the  period  in  question  are  shown  as  $89,390.42.  If 
extended  on  a  monthly  basis,  the  computed  result  would  give  $152,857.61.  The  operat- 
ing expenses  for  the  seven  months  ending  May,  1920,  were  51-7  per  cent  of  the  total 
operating  expenses  for  that  year.  Applying  this  percentage,  the  computed  operating 
expenses  for  the  year  ending  October,  1921,  would  be  $172,523. 


The  company  is  not  asking  for  a  return  upon  the  common  stock.  The  investment 
in  the  road  is  set  out  by  the  company  as  amounting  in  all  to  $783,936.73.  This  is  made 
up  of  roadway,  including  ties,  rails,  fastenings,  wires,  poles,  etc.,  amounting  to 
$316,576.26 ;  equipment,  cars,  etc.,  $120,363.47 ;  making  a  total  for  these  items  of 
$444,937.73.  Then  it  is  claimed  that  the  value  of  the  right  of  way  and  facilities  of 
the  Temiscaming  and  Northern  Ontario,  which  are  used  exclusively  by  the  Nipissing 
Central  Railway,  amount  to  $339,000,  giving  a  total  of  $783,936.73. 

As  to  the  Temiscaming  and  Northern  Ontario's  facilities,  this  requires  considera- 
tion in  connection  with  the  matter  of  rentals.  As  to  the  items  of  investment  in  road 
and  equipment  referred  to,  an  analysis  of  these  does  not  appear  to  be  necessary  as  the 
company  is  not  asking  for  return  on  the  investment. 

From  the  figures  as  presented  in  the  returns  to  the  Dominion  Government  for 
the  calendar  years  1919  and  1920,  figures  showing  the  passengers  per  passenger  car- 
mile  may  be  computed  as  follows:  1919,  4-3;  1920,  4-6. 


YI 


Car  earnings  per  passenger  car-mile,  amounted  to 
Miscellaneous  earnings  per  car-mile  


1919 
38.36  cents 
0.85  " 


Operating  expenses  and  taxes  !  er  car-mile 


39.21 
36.04 


3.17  cents 


Car  e  rnings  per  passenger  car-mile,  amounted  to 
Miscellanf  ous  earnings  per  car-mile  


1920 
40.86  cents 
1 . 27  " 


Operating  e<penses  and  taxes  per  car-mile 


42.13  " 
50.03  " 

  (def.)  8.10  cents 
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Exhibit  No.  7  sets  out  a  comparison  between  the  ear-mile  expenses  for  the  fiscal 
years  1915  and  1920.  In  1915.  the  operating  expenses  per  passenger  car-mile  were  22 
cents.  In  1920,  they  were  41  cents.  It  is,  of  course,  apparent  that  on  account  of  there 
being  portions  of  1919  and  1920  included  in  the  fiscal  year  1920  the  figures  given  are 
not  comparable  with  those  of  the  calendar  year. 

Exhibit  'No.  4  filed  by  the  railway  comparing  wages  for  1915  and  1920  shows  98 
per  cent  of  an  increase  in  1920  over  1915.  Prices  are  shown  as  having  an  increase  of 
149  per  cent.  There  is  also  set  out  an  estimate  of  the  cost  of  maintaining  the  track 
leased  to  the  Nipissing  Central  Railway  Company  with  total  expenses  for  mainten- 
ance of  way  and  structures.  The  average  maintenance  cost  was  in  1915,  $531  per  mile; 
in  1920,  $1,454.  Further  reducing  this  the  average  maintenance  cost  per  lineal  foot 
in  1915  was  10-05  cents;  in  1920,  27-05  cents. 

Exception  is  taken  in  the  written  submission  of  the  Town  of  New  Liskeard  to 
the  figures  cited  as  to  wages,  it  being  contended  that  the  rate  of  wages  as  shovm  is  the 
highest  reached  in  the  years  1920  and  1921,  and  reference  is  made  to  the  probable 
decrease  in  wages.  It  is  also  contended  by  New  Liskeard  that  in  the  matter  of  prices 
1915  was  an  unfair  basis  as  there  was  then  a  decline,  while  the  period  1920  and  1921 
represents  the  peak.  The  railway  contests  the  allegation  that  1915  was  an  unusually 
low  year,  and  also  sets  out  that  1921  prices  quoted  are  actual  present  prices.  The 
railway  states  that  with  the  exception  of  trackmen's  wages  all  wages  on  the  Nipissing 
Central  are  at  present  lower  than  the  standard  rates  on  steam  railways,  and  the  read- 
justment will,  therefore,  probably  proceed  more  slowly. 


VII 

The  amounts  charged  by  the  Temiscaming  and  Northern  Ontario  Railway  Com- 
pany against  the  Nipissing  Central  Railway  Company  during  the  month  of  March, 
1921,  are  as  set  out  in  Exhibit  10  as  follows: — 

50  per  cent  cost  of  lighting  Cobalt  Station   $17.71 

50  per  cent  wages  of  Caretaker  Quibell,  Cobalt  station   50.00 

Work  rerformed  by  T.  &  N.O.  Ry.,  Sections  56-6,  as  per  Payroll  Distribution   839.71 

Proportion  of  salary  of  Chief  Electrician,  1  month  at  $215  at  30  per  cent   64.50 

Rental  of  Joint  Facilities,  Running  Rights,  etc.,  as  per  agreement — 
Section  1— Kerr  Lake  Junction  to  North  Cobalt : 

Interest.  .*   $4,365.00 

Maintenance   1,900.00 


Per  year   $6,265.00  522.-00 

Section  2 — Haileybury  Spur  to  New  Liskeard  : 

•n'erest   $1,890.00 

Maintenance   900.00 


Per  year  $2,790.00  2'32.50 

S  ct=on  3 — Haileybury  Spur: 

Interest  $1,000.00 


Per  ye>r   $1,000.00  83.33 

Sectirn  4 — Kerr  Lake  ranch  : 

10   per  cent   gross   earnings    (Earnings   $l.liC'5.95,   March,   1921)..  116.60 

C'erical  s  rvices,   CobaU  staff,  per  year   $300.00  25.00 

Rental  -for  use  of  Cobalt  Station,  per  year   300.00  25.00 


$1,976.35 


In  explanation  of  the  detail  set  out  in  Exhibit  No.  10,  the  Chief  Engineer,  Mr. 
Clement,  w^as  put  on  the  stand.  In  the  case  of  the  Kerr  Lake  Branch,  where  10  per 
cent  of  the  gross  earnings  are  paid  as  rental,  he  set  out  that  the  actual  cost  of  this 
branch,  according  to  the  Temiscaming  and  Northern  Ontario  ledger  account,  was 
$175,000,  or  some  $35,000  to  the  mile,  which  he  considers  as  not  being  excessive  in 
view  of  the  fact  that  it  w^as  through  a  rough  mining  country.  He  stated  lhat  under 
the  system  of  rental  arrangements  existing,  the  Nipissing  Central  is  paying  less  than 


202 


1  per  cent  on  the  ledg-er  value  of  the  system.  The  BLaileybury  spur  indudes  li  miles 
of  track  which  was  put  in  at  $25,000.  The  railway  is  utilizing  an  exclusive  track  of 
the  Teniiscaniing-  (Sc  Xorthern  Ontario  Railway  between  Kerr  Lake  Junction  and  North 
Cobalt,  and  also  on  a  stretch  north  of  that  town.  The  cost  of  this  exclusive  track, 
including  road-'bed  and  track,  was  stated  to  be  $139,000.  In  a  summary  way,  it  is 
stated  that  the  total  cost  of  facilities  which  the  Nipissing  Central  Railway  leases  from 
the  Temiseaming  &  Xorthern  Ontario  is  $339,000,  and  the  rental  being  paid  therefor  is 
2.8  per  cent. 

The  trackage  covered  by  the  rentals  is  approximately  11  miles.  The  total  rental 
as  sho^^^l  is  $9,761.43.  If  this  were  capitalized  at  5  per  cent,  it  would  mean  a  capital 
value  of  $195,228,  which  would  represent  $17,748  per  mile  of  track.  In  Montreal  & 
Southern  Counties  Ry.  Co.  v.  Town  of  Greenfield  Parh  et  al,  23  Can.  By.  Cas.,  106,  at 
p.  110,  the  Montreal  &  Southern  Counties  Railway  Company  had  track  leased  from 
the  Central  Vermont  Railway.  The  rental  in  respect  of  running  rights  of  24.3  miles 
was  figured  as  being  equivalent  to  5  per  cent  on  $440,540,  which  would  represent  a 
capital  stock  of  $17,412  per  mile  of  railway.    This  was  held  to  be  a  reasonable  charge. 

Various  allegations  were  made  in  regard  to  the  rentals  paid  to  the  Temiseaming 
&  Northern  Ontario  Railway  being  excessive,  but  in  view  of  the  specific  finding  of  the 
Board  in  the  case  above  cited,  I  do  not  consider  the  rentals  unreasonable. 

VIII 

As  pointed  out,  the  railway  is  operated  by  the  general  officials  of  the  Temiseaming 
&  Xorthern  Ontario  Railway.  The  1919  Report  to  the  Dominion  Government  does 
not  show  any  charges  to  the  Nipissing  Central  for  the  salaries  of  general  officers.  It 
was  stated  by  Counsel  for  the  railway  at  the  hearing  that  a  few  exceptions  were  charged 
to  the  Temiseaming  &  Northern  Ontario  Railw.ay  Commission.  Exhibit  No.  10,  which 
has  already  been  quoted  above,  shows  the  charges  of  the  Temiseaming  &  Northern 
Ontario  Railway  against  the  Nipissing  Central  during  the  month  of  March,  1921. 

IX 

In  the  course  of  the  hearing.  Commissioner  Boyce  drew  the  attention  of  Counsel 
for  the  railway  to  the  fact  that  while  the  maintenance  of  equipment  for  the  fiscal  year 
1919  amounted,  in  round  numbers,  to  $14,000,  in  1920  it  had  increased  to  $28,000,  and 
the  reason  for  this  increase  was  asked.  Counsel  stated  that  one  factor  was  a  collision 
between  two  cars  which  involved  expensive  repairs  amounting,  in  round  numbers,  to 
some  $7,000. 

The  Chief  Engineer  of  the  railway,  in  explanation  of  the  figures,  stated  as 
follows : — 

^'  The  Board  will  notice  that  in  1915  and  1916  the  expenditure  was  very 
low.  We  had  some  new  equipment  and  we  carried  no  depreciation  accounts. 
Our  repairs  to  the  motor  equipment  were  particularly  low  and  we  did  not  have 
heavy  painting  on  the  cars.  That  gradually  increased  until  1917  and  1918. 
Then  there  was  a  slight  recession  in  1919,  which  makes  the  1920  figure  look 
partirnilarly  large.  Mr.  Parmenter  has  referred  to  an  accident,  a  casualty,  where 
we  had  to  put  two  cars  into  the  shop  for  very  heavy  repairs.  They  were  badly 
demolished,  one  end  of  each  car.  Then  in  1919,  there  was  a  recession  in  our 
maintenance;  we  could  not  obtain  men;  and  in  1920  there  was  an  element  of 
deferred  maintenance  and  also  an  element  of  a  special  repair,  and  there  is  also 
a  very  substantial  further  increase  in  the  rates  of  pay  as  compared  with  1919." 

It  was  further  stated  by  him  that  the  equipment  repairs,  under  present  condi- 
tions, would  be  as  a  minimum  7  to  8  cents  per  car-mile.    It  was  pointed  out  that  the 
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railway  hcvd  a  limited  number  of  cars ;  that  it  had  no  large  shop  in  which  they  could 
be  repaired;  and  that  in  this  regard  the  railway  was  at  a  disadvantage  in  oomparison 
with  some  of  the  other  larger  roads.  He  concluded,  therefore,  that  the  cost  of  8 
cents  per  mile  without  any  casualties  and  without  carrying  depreciation  accounts 
would  result  in  an  item  of  from  $24,000  to  $25,000  a  year. 

The  passenger  car  mileage  for  the  calendar  year  1920,  as  reported  to  the  Dominion 
Government,  is  2S'0,o53.  This  at  8  cents  per  car-mile  would  give  a  charge  of  $20,428 
for  ordinary  maintenance  of  equipment.  The  total  as  shown  in  the  report  for  the 
same  year  is  $30,172.18. 

Counsel  undertook  to  file  a  statement  showing  how  the  item  of  Maintenance  of 
Equipment  for  the  fiscal  year  ending  October,  19'20,  was  made  up.  This  information 
is  set  out  in  his  written  submission  in  the  following  terms: 

"  At  the  sittings  of  the  Board  of  Railway  Commissioners  for  Canada  held 
at  Haileybury  on  the  14th  day  of  May,  1921,  the  Nipissing  Central  Railway 
Company  was  requested  by  the  Board  to  furnish  details  of  the  item  of  $28,498.72 
shown  in  Exhibit  3  as  expenditures  for  maintenance  of  equipment  for  the 
fiscal  year  ending  October  31,  1920.  In  accordance  with  the  Board's  request, 
the  following  details  of  the  item  in  question  are  hereby  respectfully  sub- 


mitted : — 

(a)  Superintendence  of  equipment  $     200  22 

(h)  Passenger  and  combination  cars   17,230  75 

(c)  Freight,  express  and  mail  cars   "272  19 

(d)  Service  and  equipment   1,682  46 

(e)  Electric  equipment  of  cars   8,389  12 

(/)  Shop  equipment   170  23 

(g)  Shop  expenses   553  77 


$28,498  72 

"In  explanation  of  these  figures,  it  should  be  pointed  out  that  the  work 
represented  by  the  larger  items  was  performed  by  the  Temiscaming  &  Northern 
Ontario  Railway  Commission  for  the  Xipissing  Central  Railway  Company  at 
^s'orth  Bay  at  actual  cost  including  shop  expenses,  and  nothing  was  paid  the 
Temiscaming  &  I^orthern  Ontario  Railway  Commission  as  profit. 

"Item  (b)  includes  the  cost  of  general  repairs  to  two  passenger  cars  which 
were  seriously  damaged  by  collision.  The  repairs  to  one  of  these  cars  were 
directly  attributable  to  the  accident,  but  the  other  car  in  addition  to  repairs 
made  necessary  as  a  result  of  the  accident  required  general  repairs  due  to 
ordinary  service. 

"It  is  submitted  that  as  the  Company  has  been  making  no  charge  for 
depreciation  on  equipment  or  otherwise,  a  substantial  margin  should  be 
allowed  to  cover  such  contingencies  as  collisions,  derailments  and  other 
similar  mishaps  in  order  that  the  Company  may  be  in  a  position  to  maintain 
its  equipment  up  to  the  high  standard  of  efiiciency  at  :which  it  has  heretofore 
been  maintained  without  being  confronted  with  an  annual'joperating  deficit 
such  as  has  occurred  as  the  result  of  its  operations  duj^iig  tbs  Vears  1918,  1919, 
and  1920.  Having  regard  to  the  general  increased  cost  of  material  and  labour, 
the  efficiency  of  the  service  provided  and  the  high  standard  of  the  Company's 
equipment,  it  cannot  be  said  that  the  cost  of  maintaining  such  equipment  for 
the  year  ending  October  31,  1920,  was  excessive.  It  is  estimated  that  the 
Company's  expenditures  for  maintenance  of  equipment  for  the  year  ending 
October  31,  1921,  without  making  any  allowance  for  untoward  contingencies 
such  as  collisions,  derailments,  etc.,  will  be  approximately  $22,000  to  $24,000. 
Railway  statistics  for  the  year  ending  June  30,  1919,  show  that  the  relation 
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between  operating  expenses  and  gross  earnings  as  applied  to  maintenance  of 
equipment  on  the  Hamilton,  Grimsby  and  Beamsville  Eailway  and  the  Niagara 
&  St.  Catharines  Railway  was  15-85  per  cent  and  13-9  per  cent  respectively, 
while  on  the  Nipissing  Central  it  was  13-62  per  cent.  It  will  thus  be  seen 
that  the  Kipissing  Central  compares  very  favourably  in  the  matter  of  cost  of 
maintenance  of  equipment  with  the  two  electric  railways  mentioned.  In  the 
case  of  the  Hamilton,  Grimsby  &  Beamsville  Railway  the  Board  has  already 
ruled  that  it  was  justified  in  applying  for  leave  to  increase  its  passenger  fares; 
also  in  the  case  of  the  London  &  Port  Stanley  and  the  Montreal  &  Southern 
Counties  Railways  increases  were  granted." 

From  the  figures  presented  in  Exhibit  No.  3,  the  total  operating  expense  for  the 
fiscal  year  1919  was  $102,140.11,  while  for  the  fiscal  year  1920  it  was  $134,217.70,  an 
increase  of  $32,071.  The  significant  feature  in  this  increase  was  maintenance  of 
equipment,  with  an  increase  of  $13,698.25,  and  Conducting  Transportation  with  an 
increase  of  $10,322.51.  Tliese  two  items  are  responsible  for  $24,020  of  the  increase, 
or,  in  terms  of  percentage,  74  per  cent. 

X 

An  analysis  of  the  1919  returns  of  twenty-three  electric  lines  Fort  William  and 
East,  excluding  the  Nipissing  Central,  shows  varying  percentage  relations  between 
maiDtenance  of  equipment  and  operating  expenses.  A  significant  feature  is  that  of 
the  ^lontreal  Tramways  with  a  percentage  of  21-07.  This  is  significant  in  view  of 
the  fact  that  the  road  is  on  a  cost-plus  basis  and  the  various  factors  entering  into 
cost  are  at  the  same  time  subject  to  the  scrutiny  of  a  special  Commission. 

A  check  of  the  Operating  Expenses  for  the  lines  involved  shows  that  Maintenance 
of  Equipment  bears  an  average  ratio  of  17-1  per  cent  to  total  Operating  Expenses. 
This  average  figure  covers  electric  lines  of  varying  sizes  operating  under  different 
conditions.  It  includes  the  Montreal  Tramways,  subject  to  a  special  Commission, 
as  already  indicated,  and  the  Toronto  Street  Railway  with,  a  percentage  of  15-3; 
and  this  railway  has  been  criticized  in  regard  to  alleged  delinquencies  in  respect  of 
maintenance.  The  list  of  railways  includes,  also,  inter-urban  lines.  Some  of  the 
lines  have  been  operating  for  a  considerable  number  of  years;  others  of  them  have 
been  in  operation  a  shorter  period.    The  choice  made  affords  a  fair  average  index. 

For  the  fiscal  years  1919  and  1920,  the  Nipissing  Central  Railway  spent  on 
Maintenance  of  Equipment  14-48  per  cent  and  21-2  per  cent  of  the  gross  operating 
expenses  respectively.  A  further  analysis  of  the  figures  shows  that  the  contributions 
to  Maintenance  of  Equipment  have  been  irregular  and  point  to  there  having  been 
considerable  deferred  maintenance.  The  percentages  borne  by  Maintenance  of 
Equipment  to  Operating  Expenses  for  the  period  1915  to  1920  are  as  follows: 

1915  191()  1917  -1918  1919  192'0 

7.3  per  cent.    6.7  per  cent.    15.5  per  cent.    17.7  per  cent.    14.4  per  cent.    21 ,  2i  per  cent. 

The  sums  spent  on  Maintenance  of  Equipment  in  the  period  in  question  amounted 
to  $83,246.  If  t'":  average  figure  of  1919,  viz.,  14-4  per  cent,  had  been  spread  evenly 
over  the  period  in  question,  the  total  would  have  been  $81,732,  or  $1,500  less  than  was 
actually  expended.  i 

The  fwenty-three  lines  chosen  are  located  in  Ontario,  Quebec,  and  the  Maritime 
Jr*rovinces.  If  the  choice  is  limited  to  Ontario,  including  Fort  William  and  east 
thereof,  the  average  for  fourteen  lines  is  13-7  per  cent.  Considering  the  location  of 
the  Xipissing  Central  Railway,  the  14-4  per  cent  of  1919  is  not  out  of  line.  Further, 
the  expenditures  on  ^Maintenance  of  Equipment  are  not  to  be  judged  by  one  year's 
exiK-iiditure  alone;  and  T  am  of  the  opinion  that,  on  the  average,  the  ex];)enditure  is 
reasonable. 
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XI 

While  allocation  of  costs  on  a  gross  revenue  basis  is  open  to  criticism,  the 
criticism  is  less  pertinent  when,  as  in  the  present  case,  one  type  of  traffic  covers  the 
bulk  of  the  traffic  earnings.  The  1920  figures  set  out  a  deficit  of  $24,068.19. 
Allocating  costs  on  a  gross  revenue  basis,  85  per  cent  of  the  total  revenue  in  1920 
being  from  passenger  traffic,  the  same  percentage  may  be  applied  to  total  Operating 
Expenses,  Taxes  and  Rentals.  The  items  in  question  total  $144,328.  Allocating  85 
per  cent  to  this,  the  passenger  business  contribution  to  cost  should  be  $122,678. 
Since  passenger  revenue  amounted  to  $103,078,  passenger  receipts  thus  fall  short  of 
passenger  costs  by  $19,000. 

Putting  the  figures  in  summary  comparative  form  for  the  latest  period  available, 
viz.,  the  seven  months'  period  ending  May,  1921,  as  compared  with  1920,  the  following- 
comparisons  are  available : — 


1.  Deficit  in  period  ending  May.  1921   $35,964 

2.  Decrease  in  passenger  revenue   in   1921  as  compared  with   1920.  6,170 

3.  Decrease  in  total  revenue,  ibid..   8, 600 

4.  Decrease  in  operating  expense,  ibid   19,900 

5.  Decrease  in  rental,  ibid   618 

6.  De.-rease  in  taxes,  ibid..   373 

7.  Passenger   revenue  percentage   of   total   revenue   89% 

8.  Pa  senger  percentage  of  total  cost,  or  89   per  cent  of  operating 
e\-p2ns\  rent  and   taxes,   or   89   per  cent   of   $95,172   84,693 

9.  Difference  between  passenger  percentage  of  total  cost — and  passen- 
ger revenue,  or  $84,693,  less  $52,937   31.756 


XII 

In  the  discussion  which  ha»s  taken  place,  attention  has  been  called  to  the  lighter 
traffic  of  the  Kerr  Lake  Branch. 

The  service  between  Xew  Liskeard,  Haileybury,  Cobalt  and  Kerr  Lake,  taking  the 
month  of  March,  1921,  as  typical,  is  set  out  in  Exhibit  Xo.  8  as  follows : — 

Cars  : 

Round  trips    Single  trips 

From    Kerr   "Lake   to   Cobalt   18  36 

Cobalt  to  Haileybury   35  70 

Hai'eybury  to  New  Liskeard   18  36 


At  the  hearing,  a  statement  was  submitted  by  Counsel  for  the  railwa»y  showing 
the  passenger  traffic  during  the  month  of  March  as  taken  by  a  special  count.  The  daily 
figures  are  

From  Kerr  Lake  to  Cobalt   362 

Fiom  Cobalt  to  Haileybury   2,068 

From  Haileybury  to  Cobalt   697 


that  is  to  say,  of  the  total  3,127  passengers  per  day,  the  traffic  between  Cobalt  and 
Ilaile.^'ibury  represented  66.4  per  cent,  Haileybury  to  Xew  Liskeard,  22.3  per  cent, 
leaving  a  percentage  of  11.3  per  cent  for  the  traffic  Kerr  Lake  to  Cobalt. 

If  the  daily  traffic  of  3,127  set  out  is  taken  as  a  measure  of  the  yearly  traffic,  the 
result  is  as  follows,  1,141,355.  The  figures  for  the  calendar  years  1919  and  1920  as 
returned  to  the  Government  showed  respectively  1,253,599  and  1,203,137. 

Counsel  for  the  Town  of  Haileybury,  ,at  the  hearing,  submitted  that,  in  general,  the 
Kerr  Lake  Branch  caused  a  good  deal  of  the  expense  of  operation  of  the  Xipissing 
Central.  He  stated  this  was  a  matter  of  general  opinion,  subject  to  correction,  since 
he  had  made  only  a  casual  investigation.  He  said,  however,  there  was  very  little  traffic 
from  Cobalt  to  Kerr  Lake  and  there  was  likely  to  be  less,  and  there  did  not  appear  to 
be  any  prospect  of  any  increase  in  business  from  Cobalt  to  Kerr  Lake. 
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Counsel  for  the  Town  of  New  Liskeard  in  his  written  submission  used  the  follow- 
ing language: 

'Tour  cars  are  apparently  necessary  to  carry  out  the  present  schedule  between 
these  different  points.  The  fact  being  admitted  that  the  Kerr  Lake  to  Cobalt 
Branch  is  largely  responsible  for  the  loss  sustained  by  this  railway  it  seems  clear 
that  the  remaining  part  of  the  road  from  Cobalt  to  New  Liskeard  should  not 
be  penalized  in  order  to  maintain  the  unproductive  portion  between  Cobalt  and 
Kerr  Lake,  which  was  not  originally,  nor  has  it  ever  been,  incorporated  as  part 
of  the  Nipissing  Central  Railway,  but  was  simply  leased  from  the  T.  &  N.O. 
Railway  as  a  matter  of  expediency  for  the  time  being.  One-half  of  the  cars 
and  one-half  of  the  crews  are  at  the  present  time  required  to  operate  this  unpro- 
ductive part  of  the  road  from  Cobalt  to  Kerr  Lake,  including  the  one-half  hour 
service  between  Cobalt  and  Haileybury.    The  plan  to  be  adopted  is  obvious." 

He  further  stated  that  the  Kerr  Lake  Branch  showed  a  very  large  expenditure  as 
compared  with  other  sections  of  the  Nipissing  Central  as  now  operating,  and  he  con- 
tended this  emphasized  the  reasons  already  given  for  the  discontinuance  of  the  lease 
from  the  Temiscaming  ^  Northern  Ontario  to  the  Nipissing  Central  of  this  portion 
of  the  road. 

Attached  to  the  written  submission  of  Counsel  for  the  railway  is  detail  in  regard 
to  the  earnings  of  the  Kerr  Lake  Branch.  From  August  1,  1913,  to  July  31,  1914, 
an  average  monthly  revenue  of  $1,227.64  was  received.  At  this  time,  the  freight  reve- 
nue was  to  passenger  revenue  almost  as  three  to  one.  The  passenger  revenue  amounted 
to  only  some  $380  per  month.  The  road  was  at  that  time  .operated  iby  the  Temiscaming 
&  Northern  Ontario.  The  expenses  were  differentiated  and  showed  an  average  monthly 
expense  of  $914.72.  The  first  year  the  Kerr  Lake  Branch  was  operated  by  the  Nipis- 
sing Central  was  from  August  1,  1914,  to  July  31,  1915.    This  shows — 

Total  receipts       Pass,  revenue 
per  month  per  month 


August  1,  1914,  to  July  31,  1915   $1.5S7  $1,1719 

November  1,  1915,  to  October  31,  1916   1,763  1,328 

1916-  17    1,762  1,089 

1917-  18   l,5'0il  l,05i8' 

1918-  19   1,760  1,449 

1919-  2'0   2,081  1,410 


At  the  hearing,  suggestion  was  made  by  the  Board  that  in  view  of  the  represen- 
tations made  as  to  the  conditions  alleged  to  exist  in  regard  to  traf&c  and  expenses  of 
operation  on  the  Kerr  Lake  Branch  there  might  well  be  a  conference  between  the 
parties  to  ascertain  what,  if  any,  readjustments  were  mutually  agreeable.  In  a 
written  memorandum  of  'Counsel  for  the  railway,  the  following  is  set  out  regarding 
this  matter: — 

The  present  schedule  requires  four  cars.  It  is  not  practicable  to  make  a 
reduction  in  the  schedule  between  Cobalt  and  Kerr  Lake  without  also  reducing 
the  service  between  Cobalt  and  New  Liskeard.  Otherwise  the  only  saving  would 
be  in  power  consumption.  There  can  be  no  appreciable  reduction  through  a 
decreased  service  if  it  is  necessary  to  hold  the  motormen  and  conductors  under 
pay.  The  company  has  on  several  occasions  suggested  a  reduced  service,  but 
in  each  case  the  municipalities  have  insisted  that  the  service  called  for  by  the 
respective  franchises  be  maintained.  Following  the  recent  hearing  at  Hailey- 
bury, a  conference  was  held  at  which  a  reduced  service  was  discussed.  Mayor 
Taylor  of  New  Liskeard  subsequently  wrote  the  officials  of  the  company  that 
a  reduction  of  one  car  each  morning  that  was  suggested  by  the  company  would 
not  be  satisfactory.  At  no  time  is  more  than  one  car  out  of  four  on  the  Kerr 
Lake  service  and  when  rush  hours  and  extra  cars  are  considered  the  car  mileage 
on  the  Kerr  Lake  Division  is  less  than  one-fifth  the  total  instead  of  one-half  as 
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suggested  by  Counsel  for  the  Town  of  New  Liskeard.  If  a  service  requiring 
only  three  instead  of  four  crews  is  to  be  operated,  even  a  partial  service  cannot 
be  given  to  Kerr  Lake  unless  slight  reductions  in  the  service  to  New  Liskeard 
are  made." 

There  is  a  general  agreement  that  the  expenses  form  a  larger  percentage  on  this 
section  than  on  other  portions  of  the  system.  It  is  not  feasible  to  have  this  portion 
of  the  system  with  a  rate  adjustment  different  from  that  applying  on  other  portions 
of  the  system.  So  long-  as  it  is  operated  there  must  be  a  minimum  service  such  as  will 
ena'ble  necessary  and  ordinary  'business  to  be  carried  on.  8ee  ruling  in  Com/plaints  rc 
Alherta  Train  Service.    Board's  Files  27563.56.6,  etc. 

I  am  satisfied  that  the  present  returns  on  this  section  are  not  adequate,  bearing 
in  mind  the  service  as  rendered.  The  initial  burden  of  determination  is  on  the  railway 
as  to  whether  readjustments  of  service  should  be  made.  At  the  same  time,  when  a 
railway  asks  for  an  increase  in  rates  it  should  determine  whether  economies  can  be 
effected;  and  where  service  is  inadequately  compensatory  it  may  properly  be  adjusted 
in  ease  of  the  level  of  rate  increases  asked  for. 

The  railway  has  filed  a  proposition  for  a  revised  service  which  will  of  necessity 
involve  a  readjustment  between  Cobalt  and  New  Liskeard.  This  has  been  submitted 
to  the  parties.  It  is  estimated  that  the  revision  proposed  will  effect  an  economy  of 
$22  per  day,  or,  approximately,  $8,000  a  year.  Subject  to  taking  care  as  far  as  is 
feasible  of  workmen  who  have,  of  necessity,  to  travel  at  certain  hours,  this  being 
a  condition  in  which  North  Cobalt  is,  on  the  evidence,  the  section  interested,  I  am 
of  opinion  that  the  proposed  revision  may  be  allowed. 


XIII 

Under  ordinary  conditions,  a  factor  properly  to  be  considered  in  rate  questions  is 
that  of  some  return  on  the  capital  invested.  Leaving  aside  the  stock  issue  of  the 
railway,  the  investment  in  road  and  equipment  is  returned  at  $444,936.  If  interest 
were  allowed  on  this  at  a  minimum  of  5  per  cent  it  would  amount  to  $22,000  a  year. 

It  is  obvious  that  if  a  railway  is  under  private  management,  a  return  on  capital 
is  necessary  if  additional  capital  is  to  be  obtained  as  needed.  If  the  railway  is  under 
public  management,  the  matter  of  carrying  the  interest  charge  may  be  undertaken 
by  the  Government  concerned  as  a  matter  of  public  policy.  This  being  a  matter  of 
public  policy  does  not  come  within  the  jurisdiction  of  a  regulative  tribunal  unless  so 
provided  by  statute. 

In  speaking  of  a  privately  chartered  railway  owned  by  the  Government,  the 
former  Chief  Commissioner  Sir  Henry  Drayton  said  in  the  decision  in  the  Fifteen 
Per  Cent  Case — 

"  There  is  no  reason  why  the  business  of  the  Canadian  Northern  should  be 
conducted  at  a  loss,  simply  because  the  country  owns  it.  Under  The  Kailway 
Act,  the  Board  certainly  cannot  deny  the  people  as  a  whole  a  rate  which  would 
be  fair  to  individuals  when  owning  the  transportation  system.  It  appears  that 
a  national  railway  just  as  much  as  any  other  railway  ought  to  be  operated  so 
as  to  cover  the  cost  " 

In  the  present  instance,  the  Province  of  Ontario  is  the  owner  of  an  electric  rail- 
way performing  suburban  service  of  local  interest.  Through  its  agent,  the  Temisca- 
ming  and  Northern  Ontario  Hallway  Commission,  it  states  it  does  not  desire  to  have 
a  return  on  the  capital  invested  considered  as  a  factor  entering  into  the  present  appli- 
cation.   This  is  in  ease  of  the  burden  the  locality  would  have  to  bear. 
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XIY 

The  application  as  launched  relates  to  passenger  business  alone.  It  is  submitted 
by  the  railway  that  the  tolls  received  should  at  least  equal  the  operating:  expenses, 
with  some  additional  allowance  to  cover  unforeseen  contingencies. 

While  on  the  1920  figures  the  case  for  an  increase  of  25  per  cent  on  the  passenger 
business,  as  asked  for,  has  not  been  justified,  the  need  for  an  increase  has  at  the  same 
time  been  justified.  The  1921  figures,  so  far  as  available,  show  a  still  more  unsatisfac- 
tory condition,  and  were  a  full  year's  figures  available  might  possibly  be  taken  as 
determinative  of  the  percentage.  Wliile,  however,  projections  have  a  certain  value  and 
may  properly  be  given  weight  in  forming  a  conclusion,  at  the  same  time  the  conjec- 
tural element  contained  therein  must  also  be  given  weight. 

I  am  of  opinion  that  an  average  increase  of  20  per  cent  will  be  necessary  to  cover 
a  reasonable  contribution  from  passenger  business  to  the  costs  necessarily  incident 
thereto.  In  the  proposed  tariff  of  the  railway,  provision  is  made  for  sale  of  tickets  in 
quantity  at  a  lower  rate  per  ticket  than  is  charged  for  single  tickets.  This  practice 
should  be  continued. 

The  railway  may  file  with  the  Board  a,  tariff  providing  for  an  average  increase  of 
20  per  cent  in  passenger  rates;  said  tariff  to  become  effective  thereafter  on  five  days' 
notice. 

The  conditions  which  have  brought  about  the  necessity  for  this  increase  are,  it  is 
hoped,  not  of  a  continuing  nature.  It  is  hoped  that  operating  conditions  will  improve 
and  traffic  increase.  The  Board,  therefore,  treats  the  matter  as  one  of  temporary 
relief  and  will  retain  the  conduct  of  the  case.  The  railway  will  be  required  to  file 
with  the  Board  monthly  statements  showing,  in  detail,  earnings  and  expenses;  also 
such  other  details,  if  any,  as  may  be  called-  for  from  time  to  time  by  the  Board. 

July  18,  1921. 

Commissioner  Boyce  concurred. 


Application  of  the  Chamber  of  Commerce  of  Levis,  P.Q.,  for  a  reduction  in  the  rates 
on  grain,  carloads,  from  ^Yestern  Canada  to  Levis,  P.Q.,  to  the  same  basis  as  in 
effect  to  Quebec  City. 

Y'l^e  No.  17112.19 

JUDGMENT 

Hon.  F.  B.  Carvkll,  K.C,  Chief  Commissioner : 

This  is  an  application  of  the  Levis  Board  of  Trade  for  the  same  rate  on  grain 
to  Levis  as  is  granted  to  the  city  of  Quebec.  The  contention  is  that,  at  the  present 
time,  the  allrail  rate  from  Port  Arthur,  and  Armstrong  to  Quebec  is  40^  cents, 
whereas  the  rate  to  Levis,  just  across  the  river  is  44  cents,  making  a  difference  of  3^ 
cents  against  I^vis  and  to  the  advantage  of  Quebec. 

It  seems  that,  up  to  the  year  1918  or  thereabouts,  the  rate  on  grain  and  grain 
products  shipped  from  western  points  to  Levis  was  the  same  as  to  Quebec.  It  was 
then  increased  to  6  cents  and  finally  reduced  and  then  increased  by  the  different  Rate 
Judgments  until  now  the  difference  is  3^  cents.  It  also  seems  that  the  tariff  between 
Afontreal  and  Quebec  and  Montreal  and  Levis  is  the  same. 

The  alk>gation  of  the  Ix'vis  Board  of  Trade  is  that  this  difference  in  rate  is 
practically  diverting  the  distribution  business  away  from  the  Levis  merchants  and 
placing  it  in  the  hands  of  the  Quebec  merchants,  because  it  seems  that  the  carload 
rate  from  Quebec  to  any  point  on  the  Intercolonial  as  far  east  as  Riviere  du  Loup 
ift  the  same  as  from  Levis,  although  the  l.c.l.  rate  from  Quebec  up  to  a  distance  of 
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about  100  miles  is  greater  from  Quebec  than  from  Levis.    The  same  condition  exists 
on  the  National  Transcontinental  as  far  east  as  Monk. 

It  is  alleged  by  the  C.N.II.  authorities  that,  on  grain  coming  from  the  West  via 
either  the  C.N.R.  or  N.T.R.,  they  are  entililed  to  a  higher  rate  to  Levis  than  to 
Quebec  because  they  have  to  cross  the  Quebec  bridge,  a  very  expensive  structure,  ^ 
although,  as  everything  must  come  to  the  bridge  on  the  Quebec  side,  the  actual 
distance  ever  the  bridge  and  down  to  Levis  would  be  practically  no  greater  than  from 
the  bridge  down  to  the  city  of  Quebec. 

It  also  must  be  borne  in  mind  that,  now  that  the  Grand  Trunk  is  being  merged 
as  an  integral  part  of  the  C.N.R.  system,  their  rate  to  Levis  is  the  same  as  to  Quebec, 
and  it  would  seem  that  some  change  either  by  raising  the  Quebec  rate  or  lowering  the 
Levis  rate  must  be  worked  out  immediately  this  amalgamation  takes  effect. 

I  am  not  able  to  convince  myself  that  the  cost  of  the  bridge  should  be  seriously 
considered  by  this  Board  in  deciding  w^hat  would  be  a  just  and  reasonable  rate. 
Rather,  in  my  opinion,  it  should  be  the  cost  of  operating  the  railroad  that  should 
govern  to  a  very  great  extent,  although  maintenance  would  be  a  part  of  that  cost 
and  the  maintenance  of  the  bridge  would,  no  douht,  play  some  part. 

However,  as  a  matter  of  equity  to  the  merchants  of  Levis,  considering  that  the 
distance  is  practically  the  same,  I  think. the  rate  to  Levis  should  be  the  same  as  to 
Quebec,  and,  therefore,  think  an  Order  should  issue  authorizing  the  Canadian  National 
Railways  to  file  a  rate  to  Levis  of  40J  cents  from  the  head  of  the  lakes,  the  same  as 
is  now  in  existence  to  Quebec. 
Ottawa,  Ont.,  July  21,  1921. 

The  Deputy  Chief  Commissioner,  Hon.  W.  B.  Xantel,  and  'Commissioner  Ruther- 
ford concurred. 


ORDER  Xo.  31342 

In  the  matter  of  the  application , of  the  Chamher  of  Commerce  of  Levis,  in  the  province 
of  Quebec,  hereinafter  called  the  ''Applicant'',  for  a  reduction  in  the  rates  on 
grain  and  grain  products,  carloads,  from  }ypstern  Canada  to  Levis  to  the  same 
basis  as  in  effect  to  Quebec  city. 

File  Xo.  17112.19 

Monday,  the  25th  day  of  July,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

Hon.  W.  B.  Xantel,  K.C.,  Deputy  Chief  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  application  at  a  sittings  of  the  Board  held  in  Queibec,  on 
Thursday,  the  3rd  day  of  February,  1921,  in  the  presence  of  counsel  for  the  Canadian 
National  Railways,  the  Applicant  and  the  Quefcec  Board  of  Trade  being  represented  at 
the  hearing,  and  what  was  alleged  in  support  thereof;  and  upon  reading  the  further 
submissions  filed,- — 

The  Board  orders  that  the  Canadian  Xational  Railways  be,  and  they  are  hereby, 
authorized  to  file  a  rate  on  grain  and  grain  products,  in  carloads,  from  the  Head  of 
the  Lakes  to  Levis,  Quebec,  of  lOi  cents,  the  same  as  that  which  is  now  in  effect  to 
Quebec  city. 

F.  B.  CARVELL, 

Chiej  Commissioner . 
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Applicdtion  of  the  Canadian  Pacific  Bailwaij  Compani/  to  reduce  the  service  on  its 

SJocan-  at II  Branch 

JUDGMENT  i        ;  , 

File  'No.  24975. 

*  Hon.  F.  B.  Caknkll,  K.C.,  Chief  Commissioner : 

Tn  the  summer  of  1920,  the  Canadian  Pacific  Railway  Company  gave  notice  of 
their  intention  to  reduce  the  daily,  except  Sunday,  train  service  from  Nelson  to 
Slocan  City  and  return  to  a  tri-weekly  service.  As  the  proper  notice  was  not  given 
and  the  Nelson  Board  of  Trade  and  other  interested  bodies  protested  strenuously  the 
change  was  not  authorized  by  the  Board. 

When  the  Board  was  in  Nelson,  in  the  month  of  October  last,  the  case  was 
presented  by  the  railway  company  and  was  seriously  opposed  by  interested  parties  all 
along  the  line,  the  result  being  that  the  application  was  refused. 

When  the  Board  met  at  Nelson,  on  the  15th  day  of  April  last,  another  application 
was  presented  by  Mr.  Peters,  General  Superintendent  of  the  Canadian  Pacific  Rail- 
way Company  for  the  Province  of  British  Columbia,  to  the  same  effect.  The  public 
was  represented  by  Mr.  Starkey,  Commissioner  for  the  Associated  Boards  of  Trade 
of  South  Eastern  British  Columbia. 

This  train  runs  between  Slocan  City  and  Nelson  daily  and  returns,  the  distance 
from  Slocan  City  to  South  Slocan  being  32  miles.  It  then  runs  over  the  main  line  of 
the  Crow's  Nest  Canadian  Pacific  Railway  from  South  Slocan  to  Nelson,  a  distance  of 
12^  miles.  No  question  arises  about  the  service  on  the  main  line,  because  other  traiiis 
will  take  care  of  the  business.  It  becomes  purely  a  question  of  the  service  on  the  32 
miles  from  South  Slocan  to  Slocan  City.  All  other  lake  and  rail  services  in  that 
portion  of  British  Columbia  are  tri-weekly. 

According  to  the  evidence  furnished,  the  total  earnings  from  the  branch  line  to 
ultimate  destination  average  $8,195  per  month.  This,  however,  w^ould  not  give  a  very 
clear  idea  of  the  amount  of  business,  because  it  would  include  ore  for  the  Trail 
smelter  and  lumber  going  to  eastern  points.  The  passenger  business  on  the  branch 
itself  amounted  to  $901.30  per  month,  and,  in  my  judgment,  this  would  be  a  fair 
indication  of  the  amount  of  business  being  done. 

Mr.  Peters  contended  that  the  actual  cost  of  operating  the  train,  covering  only 
wages,  engine,  oil  and  fuel,  without  any  charge  for  overhead,  maintenance,  or  agency 
expenses,  amounted  to  .^1,943. 20  per  month.  It  is  evident,  therefore,  that  the  business 
on  the  Slocan  Branch  at  the  present  time  is  not  a  paying  one,  and  it  seemed  to  me  at 
the  hearing  that  the  real  question  was  to  what  extent  would  the  public  or  business  be 
inconvenienced  by  a  reduction  in  the  service. 

I  asked  the  question  of  Mr.  Starkey  a  number  of  times,  but,  as  I  read  the  evidence, 
his  one  answer  was  that  it  would  discourage  the  people,  perhaps  preventing  new 
settlers  from  settling  in  the  district,  etc.  He  produced  as  a  witness  a  Mr.  William  C. 
Koch,  evidently  an  old-timer  of  the  Kootenay  District.  Mr.  Koch  lives  in  Nelson, 
but  stated  that,  at  one  time,  he  had  operated  a  mill  on  the  branch.  He  was  unable  to 
give  any  evidence  which  would  show  to  what  extent  the  business  of  the  community 
would  be  inconvenienced  excepting  on  general  principles  that  it  would  be  better  to 
have  a  daily  train  than  a  tri-weekly  one;  but,  before  concluding  his  evidence,,  when  I 
asked  him  if  he  had  anything  else  to  urge  as  to  what  would  be  the  disadvantages  to 
the  business  of  the  community,  he  stated  as  follows: — 

We  have  a  good  automobile  road.  I  would  not  like  to  have  any  reduction 
except  for  a  limited  time.  Do  not  cut  them  off  so  that  they  will  stay  off  forever. 
If  the  lumber  business  starts  up  in  another  year  or  six  months,  it  will  be  quite 
convenient  to  have  a  daily  train." 

The  only  actual  evidence  which  was  offered  was  on  account  of  the  milk  supply 
coming  from  the  branch  into  the  City  of  Nelson.    It  was  stated  by  Mr.  Starkey  that 
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about  11,000  pounds  of  cream  came  from  the  Slocaii  branch  in  the  month  of  May  and 
4,000  and  odd  in  the  month  of  March.  According  to  a  statement  filed  by  the  Curlew 
Creamery  Company,  the  amount  of  cream  actually  received  from  the  Slocan  branch 
for  nine  months,  July,  1920,  to  March,  1921,  was  39,425  pounds.  It  appeared,  how- 
ever, that  practically  the  whole  of  this  cream  came  from  the  Crescent  Dairy,  which  is 
.about  2^  miles  from  South  Slocan.  They  have  a  truck  and  sometimes  deliver  the 
cream  themselves,  and,  as  there  is  a  daily  train  from  South  Slocan  to  Nelson  on  the 
main  line,  in  my  opinion,  a  reduction  in  this  train  would  not  be  a  very  great  hardship 
to  that  particular  industry. 

Other  than  this,  I  was  unable  to  obtain  any  evidence  against  the  application 
based  upon  business  conditions,  except,  of  course,  the  natural  resentment  of  all  the 
people  to  the  curtailment  of  railway  accommodation. 

Therefore,  considering  the  financial  position  of  the  road  and  the  small  amount 
of  actual  business  inconvenience  which  will  be  caused  by  the  change,  I  think  the 
decision  of  this  Board  should  be  reversed,  and  an  Order  should  issue  allowing  the 
Canadian  Pacific  Railway  Company  to  reduce  the  Slocan  to  Nelson  service  to  three 
times  a  week  until  further  order. 

Ottawa,  Ont.,  July  22,  1921. 

Commissioner  Boyce  concurred. 


Application  of  the  City  of  Hamilton,  Ontario,  for  an  Order  directing  the  Grand 
Trunk  and  the  Canadian  Pacific  Railway  Companies  to  construct  a  bridge 
over  the  London  Branch  of  the  G.T.R.  and  C.P.R.,  Guelph  Branch,  at  Burling- 
ton Heights,  Hamilton;  and  the  application  of  the  City  of  Hamilton  for  an 
Order  approving  the  plans  of  the  said  bridge. 

File  No.  30561.2. 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

This  case  was  heard  at  Ottawa  on  the  7th  day  of  June  last  and  consists  of  an 
application  by  the  City  of  Hamilton,  in  the  Province  of  Ontario,  for  an  Order  direct- 
ing the  Canadian  Pacific  and  Grand  Trunk  Railway  Companies  to  construct  a  new 
bridge  over  their  lines  near  the  wye  north  of  Hamilton. 

At  the  hearing  it  developed  that  this  is  to  be  an  entirely  new  structure  on  a  new 
location  which  has  not  been  heretofore  used  as  a  highway  and  is  one  of  the  bridges 
necessary  in  connection  with  the  Toronto  and  Hamilton  highway..  It  was  stated  at 
the  hearing  that  neither  of  the  railway  companies  would  be  liable  to  contribution  as  to 
the  cost. 

Another  question,  however,  was  the  approval  of  the  plans  of  the  bridge.  These 
have  now  been  formally  filed  with  the  Board  and  approved  by  both  the  Canadian 
Pacific  and  Grand  Trunk  Railway  Companies  and  recommended  by  our  Chief 
Engineer.  An  Order  should,  therefore,  issue  approving  the  plans,  but  with  the  reser- 
vation that,  if  at  any  future  time,  the  Canadian  Pacific  Railway  Company  desires  to 
double  track  its  present  line  over  which  the  bridge  will  pass,  the  bridge  must  be 
extended  a  sufiicient  distance  to  give  them  proper  clearance  underneath  at  the  expense 
of  the  applicants. 

Ottawa,  Oxt.,  July  22,  1921. 

Assistant  Chief  Commissioner  ^FcLean  and  Cunnnissioner  Rutherford  concurred. 
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Application  of  Euqene  F.  Phillips  Electrical  Worlcs,  Limited,  for  an  Order  requiring 
the  Canadian  Pacific  Railway  Company  to  lease  to  them  its  siding  on  Marmier 
Street,  in  the  City  of  Montreal. 

File  No.  26751.16. 

JUDGMENT 

Hon.  F.  B.  Carvkll,  K.C.,  Chv'f  Comviissioner: 

This  case  was  heard  at  Montreal  on  the  22nd  of  March  last,  and  practically 
consists  of  an  application  by  the  Eugene  F.  Phillips  Electrical  Works,  Limited,  for 
an  Order  compelling  the  Canadian  Pacific  Kailway  Company  to  lease  to  them  under 
an  ordinary  siding  agreement  a  certain  portion  of  a  railway  now  located  on  Marmier 
Street,  in  the  City  of  Montreal. 

It  seems  from  the  evidence  that  this  road  was  built  40  or  50  years  ago,  and,  while 
there  is  no  evidence,  yet  it  was  assumed  that  it  was  built  at  the  expense  of  the 
Canadian  Pacific  Railway  Company. 

During  the  summer  of  1920,  the  Applicant  Company  approached  the  'Canadian 
Pacific  Railway  Company  with  a  view  to  obtaining  a  lease  of  this  portion  of  the 
siding,  but  the  railway  company  hesitated  On  the  ground  that  the  Frontenac  Brew- 
eries, Limited,  might  have  some  interest  in  the  same  and  that  they  should  be  made  a 
party  to  the  application. 

At  the 'hearing  Senator  'C.  P.  Beaubien,  who  is  one  of  the  executors  and  trustees 
of  the  late  Honourable  Louis  Beaubien  and  also  interested  in  the  Frontenac  Breweries, 
appeared  and  opposed  the  application  on  the  ground  that,  under  the  will  of  the  late 
Honourable  Louis  Beaubien,  he  and  his  co-trustees  had  a  right-  in  the  property  which 
could  not  be  disposed  of  without  their  consent. 

It  seems  that,  some  years  ago,  the  land  in  question,  together  with  other  lands, 
was  deeded  to  the  Town  of  St.  Louis,  afterwards  incorporated  in  the  City  of  Montreal, 
and,  in  the  deed,  the  Honourable  Mr.  Beaubien  certainly  endeavoured  to  reserve  to 
himself  certain  rights  by  the  use  of  the  following  words : — 

"  It  is  expressly  agreed  that  the  donor  reserves  to  himself  forever  for 
commercial  and  industrial  purposes  the  use  of  'St.  Charles  and  Yvonne  Streets 
under  mentioned  to  install  and  operate  on  each  or  either  track  sidings  in  what- 
ever way  they  may  be  of  use  in  the  carrjdng  out  of  commercial  or  industrial 
purposes  above  mentioned." 

(St.  Charles  Street  is  now  called  Marmier  Street.) 

By  paragraph  4  of  the  will  of  the  late  Honourable  Louis  Beaubien,  the  residue  of 
his  estate  after  certain  .specified  bequests  was  granited  to  his  executors  and  trustees, 
the  translation  of  that  portion  of  the  paragraph  reading  as  follows : — 

"  I  leave  the  remainder  of  all  the  movable  and  immovable  properties  which 
I  may  have  at  my  death  in  trust  to  my  executors  whom  I  appoint  at  the  same 
time  administrators  and  trustees,  the  latter  taking  possession  of  them  imme- 
diately after  my  death,  to  administer  them  and  dispose  of  them  according  to 
the  present  will,  from  the  year  and  day  fixed  by  the  law  and  until  the  date 
hereafter  fixed  for  the  final  apportionment  of  my  estates." 

Under  this  clause  in  the  will,  'Senator  Beaubien  and  the  Frontenac  Breweries 
claim  that  they  possess  certain  rights  in  Marmier  Street  and  object  to  the  lease  being 
granted. 

Jt  is  not  the  duty  of  this  Board  to  attempt  to  decide  a  matter  of  this  kind,  as  it 
is  one  which  should  properly  be  interpreted  by  the  Civil  Courts  of  the  Province  of 
Quebec. 

The  facts  are  that  the  siding  has  been  on  the  street  for  many  years.  It  is  used 
by  the  Phillips  Company  and  also  by  the  Frontenac  Breweries,  and,  I  presume,  by 
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other  persons  who  may  be  doing  business  in  that  portion  of  the  city.  The  Phillips 
Company  ask  that  they  be  granted  a  lease  of  that  portion  of  the  siding  on  the  street 
lying  between  their  lands,  and  claim  that,  under  section  6  of  the  ordinary  siding  agree- 
ment, it  is  not  an  exclusive  use  but  would  be  open  to  other  parties  when  not  required 
by  them.  They  contend  that  the  railway  company  has  the  power  to  grant  them  this 
right  under  section  186  of  the  Railway  Act. 

I  cannot  agree  with  their  contention.  As  I  understand  the  railway  law  of 
Canada,  there  are  two  methods  by  which  a  siding  can  be  obtained.  First,  by  agree- 
ment between  the  applicant  and  the  railway  company,  and,  second,  if  they  are  unable 
to  agree,  then  by  section  185  the  Board  may  order  the  railway  company  to  construct  a 
siding  upon  the  applicant's  depositing  a  certain  sum  of  money  in  a  bank  for  the 
purpose  of  defraying  expenses,  etc. 

Section  186  simply  provides  that,  in  case  a  siding  has  been  constructed  under 
section  185  or  the  "forced  construction"  section,  the  Board  may  order  its  use  by 
other  industries  or  businesses  situated  within  six  miles  of  the  railway,  subject,  of 
course,  to  certain  terms  and  conditions. 

None  of  these  conditions,  exist  in  the  case  in  question.  The  siding  on  Marmier 
Street  was  constructed  by  the  Railway  Company  as  part  of  its  system  and  not  by 
arrangement  with  the  individual  owners.  It  was  not  constructed  under  section  186 
or  any  like  section  in  the  Railway  Act,  and  there  is  no  question  about  the  spur  being 
used  by  the  applicant  company  because  they  are  at  present  using  it  in  common  with 
other  people.  Moreover  this  Board  has  consistently  held  that  we  have  no  right  to 
direct  a  railway  company  to  lease  any  portion  of  its  line  for  warehouse  purposes  to 
any  one  firm  or  individual  as  it  would  be  discrimination  against  all  others  who  wished 
to  use  it,  and,  while  I  am  very  doubtful  of  our  power  to  direct  the  railway  company  to 
lease  this  portion  of  the  spur  to  the  applicant  company,  I  would  hesitate  so  ordering 
even  if  I  had  no  doubts.  No  doubt  the  spur  would  be  more  useful  to  the  applicant 
company  could  they  obtain  the  entire  control  over  it,  because  a  lease  under  the 
ordinary  siding  agreement  practically  means  the  entire  control.  Nevertheless,  they 
purchased  their  property  and  erected  their  buildings  with  the  knowledge  of  conditions 
then  existing,  and  I  do  not  think  this  Board  would  be  justified  in  attempting  to  give 
to  them  the  exclusive  right  over  a  portion  of  the  railway  which  for  many  years  has 
been  there  for  the  accommodation  of  the  public  generally. 

The  application  should,  therefore,  be  dismissed. 

Ottawa,  Ont.,  July  22,  1921. 

Commissioner  Boyce  concurred. 


Application  Thomas  B.  Brown,  Stonewall,  Manitoba,  re  siding  and  loading  platform 
between  Stonewull  and  Balmoral,  on  the  Arhorg  Branch  of  the  Canadian 
Pacific  Railway. 

File  No.  27080.2. 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

The  above  application  was  made  to  the  Board  at  Winnipeg  on  the  25th  of  April 
last,  and  was  allowed  to  stand  until  further  submissions  were  furnished  by  the  'Rail- 
way Com.pany.  This  has  now  been  done,  but  it  has  added  very  little  to  the  evidence 
furnished  at  the  hearing. 

It  is  admitted  that  the  distance  between  Stonewall  and  Balmoral  is  9|  miles, 
and  the  applicants  are  asking  for  a  siding  and  loading  platform  to  be  constructed  at 
a  place  called  Centre,  which  is  about  equidistant  between  the  two  stations.  They 
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contend  there  are  10,000  acres  of  highly  cultivated  land  tributary  to  this  point  which 
produce  approximately  bO  cars  of  wheat,  30  cars  of  oats  and  barley,  10  cars  of 
potatoes,  and  30  cars  of  hay  annually.  There  has  been  for  some  time  a  stop  a  mile 
further  south  for  the  purpose  of  taking  on  milk  cans. 

The  Railway  Company  contends  that  there  is  a  brick  siding  a  mile  and  a  half 
from  Balmoral  which  has  been  and  can  be  used  for  loading  purposes. 

This  question  seems  to  be  one  of  long  standing.  No  objections  were  offered  by 
tlie  Railway  Company,  from  an  operating  standpoint,  but  simply  from  a  question  of 
cost  and  the  fear  that  the  establishment  of  a  siding  might,  and  probably  would, 
result  in  a  demand  for  a  station.  The  promoters  of  the  application  strenuously 
denied  any  such  intention. 

In  my  opinion,  the  siding  should  be  constructed,  as  three  or  four  miles  extra 
liaul  in  marketing  even  such  a  conmiodity  as  wheat  is  a  serious  handicap  when  the 
cost  of  constructing  a  short  siding  is  so  small.  If  additional  land  is  required  in 
order  to  make  sufficient  yard  room,  the  same  shall  be  furnished  by  the  applicants 
according  to  their  offer. 

T,  therefore,  think  an  Order  should  issue  directing  the  Canadian  Pacific  Railway 
Company  to  construct  a  siding  at  'Centre,  the  point  indicated  in  the  application, 
capable  of  holding  at  least  four  cars,  the  same  to  be  completed  not  later  than  the 
middle  of  September  next. 

As  this  Board  has  never  exercised  jurisdiction  over  the  construction  of  loading 
platforms,  the  Order  will  not  include  that  facility. 

Ottawa,  Ont..  July  22,  1921. 

Conniiissioner  Boyce  concurred. 


Application  of  the  ^Canadian  Pacific  Railway  Company  for  an  Order  permitting  the 
cancellation  of  stop-off  arpangements  at  Montreal  and  Outremont,  on  ship- 
ments of  grain  products,  hay,  and  potatQes. 

File  No.  224M 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner: 

At  a  hearing  in  Ottawa  on  December  21,  the  Canadian  Pacific  Railway  Company 
asked  for  an  Order  permitting  the  cancellation  of  stop-off  arrangements  at  Montreal, 
Outremont,  Toronto,  and  West  Toronto  on  shipments  of  grain  products,  hay,  and 
potatoes  for  inspection  and  forwarding  orders. 

It  was  alleged  by  the  Company  that  it  was  not  necessary  to  hold  cars  of  any  of 
these  commodities  for  inspection  purposes,  and,  in  addition  to  this,  their  tracks  at 
Place  Viger  in  Montreal  and  at  the  Esplanade  and  Simcoe  'Street  in  Toronto  were 
limited  on  account  of  physical  conditions  and  could  not  be  extended,  and  that  serious 
congestion  had  taken  place  in  the  past  and  was  liable  to  occur  again  in  bringing  cars 
to  these  points  for  inspection,  etc. 

It  was  ad)nitted  that  very  few,  if  any,  cars  ever  came  to  Place  iViger,  but,  in 
the  case  of  the  Esplanade  and  Simcoe  iStreets  in  Toronto,  practically  all  the  ,hay 
and  potatoes  came  to  these  points. 

Evidence  (Was  given  by  Mr.  Hisey,  a  commission  merchant  of  Toronto,  that  it 
would  bo  extremely  burdensome  to  him  and  other  merchants  to  go  to  West  Toronto, 
or  Lambton,  for  the  purpose  of  inspection.  No  such  objection  was  urged  by  the 
Montreal  interests,  who  were  represented  by  Mr.  Tilston,  Mr.  McDonald,  Mr.  Bashaw, 
and  Mr.  Dwjer. 
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I  was  of  the  opinion  at  the  hearing,  and  have  not  seen  anything  since  to  change 
my  mind,  that  inspection  is  necessary,  especially  in  the  case  of  potatoes  and  hay,  and, 
therefore,  think  the  Company  should  fail  on  that  ix)rtion  of  their  case. 

I  was  also  of  the  opinion  that  no  great  inconvenience  would  result  to  the 
mercantile  trade  were  the  inspection  to  take  place  at  West  Toronto,  or  Lambton,  in 
the  one  case,  and  Outremont  in  the  other.  Mr.  Hisey  .stated  that  he  had  spent  as 
much  as  five  hours  in  one  case  in  trying  to  hunt  up  a  car  of  potatoes  at  jWest 
Toronto,  but  it  must  be  remembered  that  it  is  ^not  the  custom  to  inspect  these 
commodities  at  that  point,  and,-  if  this  were  changed,  the  Railway  Company  would 
be  required  to  place  these  .commodities  on  tracks  where  they  would  be  easily  avail- 
able for  inspection  purposes. 

I,  therefore,  think  the  application  should  be  granted  in  so  far  as  cancelling  the 
stop-off  arrangements  at  'Place  Viger  in  Montreal  and  'Simcoe  iStreet  and  the 
Esplanade  in  Toronto  is  concerned.  Inspection  should  be  retained  in  all  cases 
as  it  now  exists,  and  tlie  right  of  inspection  stopover  for  orders,  etc.,  should  be 
retained  at  Oiitren.ont  and  West  Toronto,  or  Lambton,  the  same  as  at  present. 

Ottawa.  Ovt..  July  25,  1921. 

Commissioner  Boyce  concurred. 


Application  of  the  Canadian  Manufacturers'  Association  on  behalf  of  the  Office 
Specialty  Company,  Limited,  for  a  reduction  in  the  classification  minimum 
weight  of  mixed  carloads  of  office  furniture,  filing  cases,  and  supplies. 

File  Xo.  19475.6 1 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner : 

This  is  an  application  of  the  Canadian  Manufacturers'  Association  on  behalf  of 
the  Office  'Specialty  Company,  Limited,  for  a  reduction  in  the  classification  minimum 
weight  of  mixed  carloads  of  ofiice  furniture,  filing  cases,  and  supplies. 

I  think  it  would  he  an  unwise  course  to  reduce  the  minimum  on  such  a  commodity 
when  it  has  been  proved  that  it  is  quite  feasible  to  load  an  ordinary  car  to  the 
minimum  required.  In  fact,  in  six  cars  referred  to  at  the  hearing,  two  to  Winnipeg 
and  four  to  Montreal,  it  was  shown  that  they  all  exceeded  24,000  pounds  and  averaged 
26,804  pounds  per  car.  No  doubt  it  would  he  an  advantage  in  shipping  to  small 
communities  to  'have  a  reduced  minimum,  but  that  is  simply  taking  the  money  from 
the  railway  company  for  the  benefit  of  the  manufacturer, 

I  entirely  concur  in  the  report  of  Mr,  Brown,  Chief  'Clerk,  Traffic  Deparrent, 
herein,  and  think  the  application  should  be  dismissed. 

Ottawa,  Ont.,  July  25,  1921. 


Assistant  Chief  Commissioner  McLean  and  Commissioner  Boyce  concurred. 
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O'RDBR  No.  31318 

In  the  matter  of  the  application  of  the  Canadian  Manufacturers'  Association,  on 
behalf  of  the  Office  Specialty  Compmiy,  Limited,  for  a  reduction  in  the  classifi- 
cation minimum  weight  of  mixed  carloads  of  ,office  furniture,  filing  cases,  and 
supplies. 

File  No.  19475.64 

Thursday,  the  28th  day  of  July,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
iS.  J.  MoLeax,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  he-aring-  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  Decem- 
ber 21,  1920,  the  Canadian  Manufacturers'  Association,  the  Canadian  Freight  Associa- 
tion, the  Canadian  Pacific,  and  the  Grand  Trunk  Railway  companies  being  represented 
at  the  hearing,  and  what  was  alleged;  and  upon  the  report  and  recommendation  of  the 
Trafiie  Officer  of  the  Board — 

The  Board  orders  that,  the  application  be,  and  it  is  hereby,  dismissed. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


Application  of  the  British  Columbia  Telephone  Comyany,  under  section  375  of  the 
JRaihvay  Act,  1919,  for  an  Order  granting  increase  in  exchange  rentals  and 
charges  for  service. 

File  No.  29885.1 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

This  is  an  application  of  the  British  Columbia  Telephone  Company  for  an 
increase  in  rates  amounting  to  about  15  per  cent  on  a  certain  portion  of  its  business 
as  carried  on  at  the  exchanges  particularly  mentioned  in  the  application.  The  appli- 
cation does  not  apply  for  any  increase  in  the  Kootenay  District,  as  the  rates  always 
have  been  somewhat  higher  in  that  district  than  in  other  exchanges  of  about  the  same 
number  of  stations  and  also  because  it  has  no  connection  with  the  main  system  at  the 
coast  and  on  Vancouver  Island.  The  only  increase  asked  for  affecting  that  portion 
of  the  system  is  in  certain  connection  charges  and  for  placing  new  telephones  and 
apparatus. 

The  case  was  heard  at  Vancouver,  in  the  month  of  April  last,  when  the  company 
was  represented  by  Mr.  L.  G.  McPhillips,  K.C.,  the  City  of  Vancouver  by  Mr.  George 
E.  McCrossan,  K.C.,  the  Union  of  British  Columbia  Municipalities  by  Mr.  H.  A. 
McDiarmid,  the  City  of  New  Westminster  by  Mr.  E.  G.  Martin,  the  City  of  Victoria 
by  Mr.  H.  S.  Pringle,  and  the  Municipality  of  South  Vancouver  by  Mr.  G.  G. 
^McGoer.  At  the  Ottawa  sittings  on  May  18th  the  same  counsel  appeared  excepting 
that  the  Honourable  J.  B.  M.  Baxter,  K.C.,  represented  the  company  and  Mr.  W.  G. 
McQuarrie,  K.C.,  M.P.,  appeared  for  the  City  of  New  Westminster. 

At  the  Vancouver  sittings,  the  evidence  was  directed  principally  to  showing  the 
physical  value  of  the  plant.  The  company  proved  that  an  inventory  and  appraisal  of 
the  physical  properties  was  commenced  in  the  early  part  of  May,  1917,  and  completed 
in  September,  1918,  and  the  appraisal  was  based  upon  the  average  actual  labour  and 
Tn  't<  r";ii  '■•><t<i  during  a  period  of  ten  years  immediately  preceding  the  inventory. 
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They  produced  as  witness  Mr.  C.  H.  Judson,  at  present  connected  with  the  Pacific 
Telephone  and  Telegraph  'Company  in  San  Francisco,  an  engineer  of  outside  plant 
construction  of  25  years'  experience.  He  stated  that,  in  the  autumn  of  1918,  he  came 
to  Vancouver  at  the  request  of  the  British  Oolumbia  Telephone  Company  and  assisted 
in  the  preparation  of  the  appraisal.  He  described  in  detail  the  method  by  which  he 
arrived  at  his  conclusions.  He  estimated  that  he  had  personally  examined  about  85 
per  cent  of  the  plant,  having  seen  practically  all  at  the  coast  and  on  Vancouver 
Island.  Evidence  was  also  given  by  Mr.  E.  P.  Labelle,  then  plant  superintendent,  who 
had  been  with  the  company  over  thirteen  years,  and  lastly  by  Mr.  A.  H.  Lemmon,  the 
engineer  of  the  company. 

Very  complete  statements  were  prepared  and  filed  showing  the  value  of  the  plant 
as  of  1918,  and,  in  addition  to  that,  the  company  has  filed  statements  of  the  additions 
since  that  date  down  to  the  31st  day  of  December^  1920.  According  to  the  statements 
filed,  the  value  of  the  plant  in  1918  was  $6,868,208  and  on  the  31st  of  December,  1920, 
the  value  had  increased  to  $9,178,963. 

When  the  Board  left  Vancouver,  the  hearing  was  adjourned  until  May  18th  at 
Ottawa,  in  the  meantime,  all  interested  parties  were  to  have  an  opportunity  of  exam- 
ining the  books  and  obtaining  whatever  information  they  thought  necessary  re  this 
valuation.  After  a  three  days'  hearing  in  Ottawa,  its  correctness  was  not  attacked. 
In  fact,  no  questions  were  asked  along  that  line,  and,  therefore,  I  must  accept  the 
value  of  $9,178,963  as  being  the  correct  physical  value  of  the  plant  as  of  December 
31st  last,  including  materials  in  stores  amounting  to  $424,680. 

It  was  admitted  by  all  parties  that  the  service  was  excellent,  the  employees 
courteous,  and  the  oificials  of  the  company  were  endeavouring  to  give  one  of  the  best 
services  on  the  continent.  In  fact,  during  the  whole  investigation,  both  at  Vancouver 
and  Ottawa,  no  uncomplimentary  comment  was  made  regarding  either  the  condition 
of  the  plant  or  the  service  rendered. 

Considerable  argument  ensued  at  the  Ottawa  hearing  about  the  outstanding 
stock.  It  was  admitted,  however,  that  the  outstanding  securities  were  as  follows: 
$1,500,000  ordinary  shares,  $1,000,000  preference  6  per  cent  shares,  and  $2,433,333, 
4^  per  cent  debentures.  The  argument  centered  around  the  money  actually  paid  for  , 
the  ordinary  shares.  The  company  was  started  about  15  years  ago  in  a  small  way,  ' 
when  the  Vernon  and  IsTelson  company  bought  out  the  ISTational,  which  was  the  Victoria 
company,  and  converted  the  amalgamated  business  into  the  British  'Columbia  Tele- 
phone Company  issuing  therefor  $750,000  of  stock,  of  which  it  is  claimed  $240,000 
represented  the  physical  assets  of  the  company  and  $507,000  the  charter  or  franchise 
rights  and  good  will  of  the  company.  In  1911,  they  issued  $1,000,000  of  6  per  cent 
preference  stock,  one-half  of  which  was  paid  for  in  cash  and  of  the  other  half  one 
quarter  of  a  million  was  taken  out  of  contingent  reserve  and  the  remaining  quarter 
out  of  the  receipts  for  the  year  1911.  The  company  alleges  that  its  finances  were  in 
such  shape  that  it  was  justified  in  taking  out  this  half  million  dollars  in  money,  if  it 
chose  to  do  so,  but  preferred  to  leave  it  in  the  business,  taking  preference  stock 
therefor.  It  must  be  remembered  that  at  that  time  this  company  was  only  in  the 
beginning  of  its  career.  It  simply  had  a  charter  from  the  Legislature  of  the  Province 
to  conduct  a  telephone  business.  The  men  who  put  their  money  into  the  enterprise 
took  the  chance  of  making  or  losing  money.  From  the  evidence,  it  appears  that  they 
made  money,  and,  as  they  were  under  no  regulation  by  any  public  board,  I  cannot  see 
that  they  did  not  have  both  a  moral  and  legal  right  to  withdraw  that  money  from  the 
business  or  to  do  as  they  decided  to  do,  leave  it  in  the  business  and  take  stock  therefor. 
Therefore,  it  seems  to  me  that  transaction  was  perfectly  justifiable. 

There  might  be  some  argument  as  to  whether  or  not  they  were  justified  in  taking 
the  one-half  million  dollars  of  stock  in  1905,  but  the  argument  which  I  have  just 
advanced  was  still  stronger  at  that  date  than  it  was  in  1911. 
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For  these  reasons,  I  think  we  should  consider  all  of  this  stock  as  being  bona  fide 
and  a  security  upon  which  the  holders  are  entitled  to  a  reasonable  dividend.  There  is 
no  question  whatever  but  that  all  other  securities  represent  actual  cash  which  went 
into  the  enterprise. 

'I  In  1916  the  company  obtained  a  Federal  charter  from  the  Parliament  of  Canada, 
and,  under  the  authority  therein  conferred,  all  the  property  of  the  original  company 
was  leased  to  the  Federal  company  by  lease  dated  the  SOth  day  of  September,  1918. 
in  which  the  value  of  the  plant  was  established  at  about  $7,000,000  and  they  were  to 
pay  therefor  a  rental  of  8  per  cent  per  annum  upon  the  valuation.  Other  provisions 
were  for  the  maint-enance  of  a  depreciation  fund,  reserve  for  insurance,  etc.,  which 
reserve  was  continued  until  it  reached  the  sum  of  one-half  million  dollars.  There 
were  also  provisions  for  paying  employees'  benefits  as  well  as  other  provisions.  This 
lease,  after  due  publiciition,  was  ratified  by  this  Board,  and,  therefore,  in  my  opinion, 
the  company  started  anew  as  from  that  date,  and  no  matter  what  may  have  been  the 
method  of  bookkeeping  or  the  amount  of  reserve  which  had  been  put  back  in  the  plant 
up  to  that  date  the  bald  fact  must  be  faced  that,  by  iAct  of  Parliament,  the  value  of  the 
plant  was  established  by  law  and  there  can  be  no  question  as  to  the  amounts  added 
since  that  date.  From  that  date  the  rates  have  been  under  the  control  of  this  Board. 
In  their  application,  the  company  make  the  following  statement: — 


Value  of  plant  and  equipment,  etc.,  as  at  31st  December,  192i0,  after  deducting 

reserve  for  depreciation  $5,907,253.58 


Return  of  10  per  cent  per  annum  on  above  $    590,725i.  3io 

Return  of  8  per  cent  per  annum  on  working  capital  of  $250,000   20, 000. 00 


$610,7215.35 

Xet   telephone   operating  revenue   for   9   months   ending   31st   December,  1920, 

$159,941.64;  on  same  basis  for  12'  months   213,2i5i5  . 5'2 


Deficit  ;   $397, 469.  83 

They  also  allege  that  within  two  years  they  will  require  additional  capital  to  the 
amount  of  $3,000,000,  the  particulars  of  which  are  as  follows: — 

New  automatic  exchange  equipment   $  >600,0'00.0O 

New  submarine  cable  and  toll  lines   40'0','000 .  00 

New  buildings  and  extensions  to  present  buildings   300,000.00 

Central  office  equipment  (switchboard,  etc.)   600,000. CO 

Extensions  to  aerial  and  underground  plant  and  additional  subscribers'  stations, 

equipment,  etc   I,l'0i0,000 .  00 


$3,000,000.00 

Considerable  evidence  was  given  as  to  the  amount  which  should  annually  be 
charged  up  as  reserve  for  depreciation.  In  addition  to  the  two  officers  of  the 
Company,  Messrs.  Labelle  and  Lemmon,  the  Company  produced  two  gentlemen  from 
the  United  States,  one  Mr.  Samuel  H.  Meldrum,  of  Boston,  and  the  other,  Mr.  Ham- 
mond V.  Hays,  of  the  same  place.  Mr.  Meldrum  stated  that  he  was  a  consulting 
engineer  and  accountant  of  public  utilities.  He  graduated  at  the  Massachusetts 
Institute  of  Technology  in  Civil  Engineering  and  for  approximately  20  years  he  was 
with  the  Bell  Telephone  Company  and  later  on  with  the  American  Telegraph  and 
Telephone  Comx>any.  Since  1912  he  has  been  practicing  his  profession  principally 
in  making  reports  and  advising  various  public  utility  commissions  and  companies 
throughout  Canada  and  the  United  States,  such  as  telephone,  electric  light,  power, 
street  railway,  and  gas  companies.  Mr.  Hays  stated  he  was  a  consulting  engineer 
and  had  been  such  for  the  past  14  years.  He  had  been  Chief  Engineer  of  the 
American  Telegraph  and  Telephone  Company  and,  for  a  time  prior  to  that,  he  was 
an  electrical  engineer  with  the  Bell  Telephone  Company.  He  stated  that,  when  the 
British  Oovernment  took  over  the  telephone  system  in  England,  he  went  ov?r  as  an 
♦•Xpert  on  the  pari  of  the  telex)hone  company. 
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Both  these  gentlemen  gave  testimony  as  to  what  they  considered  would  be  the 
proper  amount  to  be  set  aside  annually  as  reserve  for  depreciation,  although  neither 
of  them  had  recently  actually  inspec^d  the  plant.  From  the  data  furnished  them, 
however,  they  practically  agreed  with  the  officials  of  the  Company,  who  finally  placed 
the  rate  at  6  04  per  cent,  and,  as  no  evidence  was  given  to  the  contrary  and  it  so 
nearly  agrees  with  the  evidence  furnished  this  Board  by  other  companies  during  the 
past  two  years,  I  accept  the  statement  as  being  correct  and  think  that  the  depreciation 
should  be  figured  at  that  amount  annually. 

This  question  of  depreciation  is  a  comparatively  new  doctrine,  evolved,  I  believe, 
from  the  exiDerience  and  necessities  of  public  utilities  generally  on  the  American 
continent.  Down  to  ten  or  twelve  years  ago,  both  depreciation  and  maintenance 
seem  to  have  been  carried  in  the  same  account.  When  plants  were  originally 
constructed  it  would  naturally  be  several  years  before  the  owners  commenced  to 
realize  the  fact  that  they  were  gradually  wearing  out  and  would  have,  to  be  replaced, 
and  the  longer  the  plants  ran,  the  greater  amount  would  be  required  yearly  for 
replacement.  It  was  not  until  after  a  number  of  years  had  gone  by  and  the  plants 
had  been  renewed  that  public  utility  officials  commenced  to  realize  the  principles 
upon  which  this  particular  phase  of  utility  business  should  be  based. 

Any  person,  however,  who  has  had  anything  to  do  with  public  utilities  of  this 
nature,  will  realize  that  there  comes  a  time  when  certain  portions  of  the  plant  will 
absolutely  wear  out,  and  it  is  only  a  question  of  a  sufficient  number  of  years  when 
the  whole  plant  will  wear  out  and  must  be  rephiced.  Some  portions  will  wear  out 
more  rapidly  than  others.  Some  climates  will  be  harder  upon  certain  portions  of  the 
plant  than  others.  The  experience  of  all  companies,  however,  has  shown  that  in  a 
certain  period  of  years,  usually  termed  the  ''cycle,''  the  inevitable  must  happen,  and, 
I  therefore,  accept  6- 04,  or  about  16  years,  as  being  the  cycle  within  which  the  British 
Columbia  Telephone  Company's  plant  as  a  whole  will  have  to  be  replaced. 

If  the  rates  are  to  be  so  adjusted  by  governing  bodies  that  only  reasonable 
dividends  are  allowed  after  providing  for  operation  and  maintenance,  then  it  is  clear 
that  the  rate  must  be  sufficient  to  produce  that  amount  of  money  which,  at  the  end 
of  the  cycle,  will  be  required  to  rebuild  the  plant,  although  it  may  be  for  the  first  five 
years  or  even  longer  very  little  will  be  required  for  this  p Articular  purpose. 

I  now  come  to  the  principles  upon  which  this  case  should  be  decided.  It  would 
probably  be  difficult  to  find  in  Canada  a  public  utility  to  which  ordinary  business 
principles  could  be  applied  more  equitably  than  in  the  present  case.  As  before 
stated,  it  is  admitted  that  the  service  is  excellent,  the  plant  kept  in  good  condition, 
and  I  think  intelligently  and,  under  the  circumstances  in  British  Columbia,  fairly 
economically  manrged,  although,  in  passing  I  am  convinced  that  the  $23,000  annually 
paid  for  directors  is  excessive.  I  think  the'  wages  paid  to  the  female  operators  are 
generois,  but  not  unreasonable,  and  probably,  under  the  conditions  which  have 
prevailed  for  the  past  three  years  in  British  Columbia,  the  wages  paid  the  foremen, 
line  men  and  employees  generally  have  been  on  the  same  scale  as  those  paid  by  other 
utility  companies  on  the  Pacific  Coast,  although  it  was  strongly  asserted  by  ^Ir. 
L.  A.  Campbell  at  Nelson  that  this  Company  was  paying  wages  beyond  what  were 
actually  necessary  for  their  purpose  and  it  was  strongly  argued  by  two  counsel  at 
the  hearing  that  there  should  be  a  generous  reduction  in  wages.  Xo  doubt,  in  the 
very  near  future,  labour  costs  in  all  such  utilities  on  the  Pacific  Coast  will  be 
materially  reduced. 

It  must  also  be  remembered  that,  during  the  past  four  years,  the  cost  of  labour 
and  materials  has  been  steadily  mounting.  According  to  the  evidence,  labour  costs 
are  at  least  70  per  cent  higher  than  they  were  in  1914  and  material  costs  over  90  per 
cent  higher.  The  Company  has  received  only  a  5  per  cent  increase  in  its  rates, 
which  became  effective  in  1918. 

In  the  case  of  an  ordinary  individual  or  corporation,  during  a  period  of  mounting 
costs  and  expenses,  they,  of  course,  are  compelled  to  pay  the  prevailing  rate  of  wages 
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for  their  labour  and  also  the  ordinary  price  for  materials,  but  on  the  other  hand,  they 
are  allowed  to  sell  their  product  at  the  highest  price  which  the  market  will  afford. 
In  the  case  of  a  publicly  controlled  utility  corp(?ration,  such  as  the  British  Columbia 
Telephone  Company,  they  are  compelled  to  pay  the  prevailing  rate  of  wages  and 
prices  for  materials  the  same  as  a  private  corporation,  but,  on  the  other  hand,  are  not 
allowed  to  sell  their  product,  i.e.  telephone  service,  for  any  price  other  than  that 
authorized  by  the  governing  body.  Therefore,  considering  the  fact  that  their  rates 
are  controlled,  in  my  judgment,  they  should  be  allowed  such  a  rate  as  will  provide 
for, — (1)  operation,  (2)  maintenance,  (3)  depreciation,  (4)  interest,  and  (5) 
dividends,  and,  in  addition  to  this,  some  amount  which  will  place  the  Company  in 
such  a  position  that  additional  capital  can  be  obtained  for  necessary  extensions. 

There  was  considerable  discussion  about  the  amount  of  depreciation  reserve  of 
the  company.  It  was  contended  that  35  per  cent  of  the  total  plant  M^as  excessive  and 
that  20  per  cent  would  be  about  the  proper  amount.  Both  iMessrs.  [\feldrum  and  Hays 
contended  that,  under  the  circumstances,  35  per  cent  would  not  be  excessive.  I 
am  not  expressing  any  opinion  as  to  what  should  be  the  amount  for  reserve,  because, 
in  my  judgment,  in  this  particular  case,  it  plays  a  very  small  part.  According  to 
the  evidence,  every  dollar  of  reserve  of  all  kinds  has  been  put  back  into  the  plant  and 
is  now  being  used  for  the  benefit  of  the  company  and  the  service  of  the  public.  In 
addition  to  this,  the  company  owes  the  bank  something  over  $200,000. 

This  telephone  company  must  have  additional  capital.  A  telephone  company,  is, 
to  some  extent,  different  from  any  other  utility  in  that  it  can  never  stand  still.  If 
it  is  to  properly  perform  the  service  due  the  public,  there  must  be  continual  exten- 
sions and  in  many  cases  replacement  due  to  obsolescence.  In  this  case,  it  i3  stated 
that  the  Seymour  Exchange,  the  principal  exchange  in  Vancouver,  must  be  entirely 
reibuilt  within  a  very  short  time,  and,  therefore,  the  company  must  have  additional 
capital.  Unless  the  investing  public  can  see  a  reasonable  assurance  of  dividends  or 
interest,  whichever  the  case  may  be,  it  is  quite  certain  that  it  will  not  purchase  the 
company's  securities. 

I  am  not  prepared  to  accept  the  company's  method  of  arriving  at  what  these 
respective  amounts  should  be,  but,  of  course,  must  take  the  cost  of  operation  and 
maintenance  as  set  forth  in  their  returns.  As"  they  have  actually  invested  in  plant 
and  supplies  the  sum  of  $9,178,963,  no  matter  from  what  source  it  was  derived, 
according  to  my  previous  finding  it  will  absolutely  wear  out  and  must  be  replaced 
in  about  16  years,  and,  therefore,  they  should  be  allowed  6-04  per  cent  depreciation 
annually  upon  this  amount,  amounting  to  $554,40{).  They  should  then  be  allowed  4A 
per  cent  interest  on  their  debenture  stock,  which  annually  amounts  to  $110,000.  Next, 
they  should  be  allowed  6  per  cent  on  the  $l,O0O,0'00  of  preference  stock,  which  amounts 
to  $00,000;  and  they  should  be  allowed  8  per  cent  on  their  common  shares,  which  will 
amount  ^o  $120,000;  and,  in  addition  to  this,  they  should  be  allowed  2  per  cent  on 
the  total  value  of  the  plant  to  take  care  of  the  financial  requirements  hereinbefore 
referred  to.  They  ask  for  10  per  cent  on  a  w^orking  capital  of  $250,000.  This  I  think 
is  excessive,  as  they  should  be  able  to  borrow  money  at  7  per  cent,  which  I  allow, 
amounting  to  $17,500.  This  makes  a  total  of  $1,045,488,  which  should  be  provided 
for  over  and  above  the  cost  of  operation  and  maintenance. 

I  find  from  the  statements  filed  that  the  total  revenue  for  the  year  ending  March 
31,  1920,  was  $2,168,879,  and  the  operating  expenses  $1,856,578.  From  a  statement 
filed  since  the  hearing,  I  find  that  in  that  item  of  expense  is  included  depreciation, 
$529,787,  which,  subtracted  from  the  total  expense,  leaves  the  sum  of  $1,326,791  as 
the  cost  of  operation  and  maintenance.  To  this  I  add  $1,045,488,  making  a  total  of 
$2,372,279  which  the  company  should  have  received  in  order  to  have  been  in  the 
financial  position  which  I  have  described,  or  a  deficit  of  $203,400.  Then,  from  the 
same  statement,  the  revenue  for  the  nine  months  ending  December  31,  1920,  was 
$1,963,401,  'vhich,  extended  to  a  year,  would  make  an  estimated  revenue  of  $2,617,868. 
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The  operating  expense  for  the  same  period  is  given  as  $1,803,459,  which,  extended  to 
a  year  would  make  $2,404,612  and,  from  the  statement  produced,  the  depreciation 
extended  to  a  year  would  amount  to  $587,663,  making  the  total  expense  for  operation 
and  maintenance  $1,816,949.  To  this  I  add  the  sum  of  $1,045,488,  making  the  amount 
which  the  company  should  have  received  for  the  year  $2,862,437,  w^hereas  they  did 
receive  according  to  my  computation,  $2,617,868,  leaving  a  deficit  of  $244,569. 

According  to  this  estimate,  this  would  require  slightly  over  9^  per  cent  increase 
on  that  class  of  business  mentioned  on  the  application.  Judging  from  the  experience 
of  other  telephone  companies  during  the  present  year,  it  is  doubtful  if  revenues  will 
be  maintained  in  the  same  condition  as  during  the  past  year,  and,  therefore,  I  think 
an  increase  of  10  per  cent  will  barely  give  the  company  their  requirements  as  herein- 
before set  forth. 

I,  therefore,  find  that  the  company  should  be  allowed  to  increase  their  rates  for 
the  exchanges  and  services  set  forth  in  the  application  by  the  sum  of  10  per  cent.  The 
company  shall  make  monthly  statements,  and,  if  upon  examination,  after  the  expira- 
tion of  six  months,  the  increase  is  found  excessive,  it  can  easily  be  corrected. 

At  the  hearing,  CMr.  McDiarmid,  representing  the  Union  of  British  'Columbia 
municipalities,  contended  that  there  should  be  a  reduction  in  the  rate  in  the 
Kootenay  district.  The  Board  went  to  Nelson  at  the  express  request  of  the  Board  of 
Trade  for  the  purpose  of  listening  to  what  they  had  to  say  upon  this  question,  but, 
while  the  public  was  represented,  no  evidence  was  given  or  request  made,  and,  there- 
fore, I  do  not  feel  at  this  juncture  we  would  be  justified  in  interfering,  especially  as 
no  increase  is  asked  for  in  that  locality. 

^Ir.  Pringle  argued  very  strenuously  that  a  different  rate  of  increase  should  be 
applied  to  Victoria  than  to  Vancouver,  basing  his  argument  largely  upon  the  value 
of  the  plant  invested  in  the  different  cities.  I  am  not  able  to  agree  with  him, 
because  I  look  upon  the  system  on  the  lower  main  land  and  the  island  of  Vancouver 
]as  one  unit,  which  must  be  treated  as  such,  and  it  would  be  impossible  to  attempt  to 
/{adjust  telephone  rates  according  to  the  actual  cost  of  the  investment  in  each  locality. 
'Kather,  the  rate  should  be  based  upon  the  service  rendered.  Also  it  must  always  be 
considered  that,  as  Victoria  is  the  capital  of  the  province,  there  is  necessarily  a  large 
amount  of  local  business  as  a  result  of  the  Government  offices  as  well  as  a  tremendous 
amount  of  long  distance  tolls  which  could  not  fairly  be  credited  to  Victoria. 

Mr.  ]\IcQuarrie,  on  behalf  of  the  city  of  Xew  Westminster,  complained  that  the 
charge  between  that  city  and  Vancouver  was  12  cents,  whereas  between  all  other 
places  it  did  not  exceed  10  cents.  It  was  explained  that  they  received  a  different 
service  between  these  two  places  than  is  common  in  the  rest  of  Canada,  that  is,  when 
a  person  in  New  Westminster  calls  his  party  in  Vancouver,  the  line  is  held  until 
the  party  is  obtained,  and  he  receives  the  same  service  as  though  he  was  on  the 
Vancouver  exchange.  In  other  words,  it  is  not  treated  as  a  long  distance  call.  On 
the  other  hand,  however,  I  think  the  company  should  reduce  the  rate  to  10  cents.  It 
will  not  make  much  difference  in  their  revenues  and  will  allay  what  is  considered  a 
well-founded  grievance. 

Mr.  'MeCrossan  argued  that  any  increase  which  might  be  granted  should  not  apply 
to  residence  phones.    I  am  not  able  to  agree  with  his  contention,  because,  on  an 
examination  of  the  rates  charged,  I  think  the  rates  for  residential  phones  are  reason-  j 
able  when  compared  with  the  rates  charged  in  other  cities  in  the  United  'States  and/, 
Ca^  ada,  and,  therefore,  think  they  should  bear  the  same  rate  of  increase  as  the ' 
business  phones. 

An  Order  should  issue  accordingly. 

Ottawa,  Ont.,  July  2-3,  1921. 

Commissioner  Boyce  'concurred. 
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McLeax,  Assistant  Chief  Commissioner:  i 

The  Reasons  for  Judgment  of  the  Chief  Commissioner  set  out  that  the  correct- 
ness of  the  physical  valuation  submitted  was  not  challenged. 

It  was  stated  by  Counsel  for  the  City  of  V.ancouver,  as  an  argument  against  the 
adoption  of  physical  valuation  as  a  basis  in  the  present  case,  that  physical  valuation 
had  not  been  taken  by  the  Board  as  ,a  basis  for  rate-making  in  any  tease  which  had 
come  before  it.    This  presentation  of  the  matter  requires  some  analysis. 

In  the  Montreal  Telephone  Case,  15  Can.  Ry.  Cos.,  118,  figures  were  submitted 
by  the  Bell  Telephone  Company  setting  out  its  estimate  as  to  the  cost  of  replacing 
the  plant  in  Montreal.  The  City  of  Montreal  took  the  position  that  the  proper  basis 
for  the  computations  that  would  show  the  reasonableness  or  otherwise  of  the  rates 
was  to  be  found  in  the  book  value  of  the  plant.  The  Board  held  that  the  Bell  Com- 
pany being,  in  general,  in  satisfactory  financial  oondition,  ,and  it  not  being  shown 
that  Montreal  was  not  giving  its  proper  proportion  to  the  general  revenues  of  the 
Company,  it  was  not  necessary  to  go  into  any  detailed  analysis  of  the  computations 
submitted  by  the  Company  as  bearing  upon  the  physical  valuation.  Thereafter,  a  test 
of  the  alleged  excessive  revenue  as  set  out  by  the  City  of  Montreal  was  made  on  the 
basis  of  book  value  as  contended  for  by  the  City,  and  it  was  held  that  the  facts  did  not 
justify  the  reduction  asked  for. 

In  the  two  general  rate  applications  of  the  Bell  Telephone  Company  which  have 
been  before  the  Board,  the  applications  as  launched  turn  upon  the  question  of  the 
return  on  capital  consequently  a  ruling  upon  the  question  of  physical  valuation  was 
not  necessary  to  the  issue  involved. 

The  only  case  where  there  has  been  a  pronouncement  by  the  Board  on  the  matter 
of  physical  valuation  in  a  decision  of  the  Board,  as  distinct  from  what  is  contained  in 
an  individual  judgment  in  concurrence,  was  the  interim  judgment  of  former  Chief 
Commissioner  Drayton  in  connection  with  the  Bell  Telephone  Company's  application 
launched  in  1918.  There,  in  dealing  with  the  material  necessary  to  be  submitted  by 
the  Company  as  bearing  on  the  fpmporary  increase,  the  judgment  contained  the  follow- 
ing language,  pointing  to  physical  valuation  as  a  basis  of  permanent  rates: 

"In  my  opinion,  should  it  be  found  necessary  to  increase  the  company's 
rates,  they  should  be  increased  subject  to  the  Board's  further  Order  and  to 
further  provision,  in  the  meantime,  that  such  data  be  collected  and  valuations 
made  as  will  enable  a  proper  telephone  rate  to  be  determined  fwhen  conditions 
are  ascertained  to  be  constant. 

"I  would,  therefore,  give  effect  to  the  spirit  of  the  municipality's  applica- 
tion and  v>rovide  merely  for  temporary  increases  if  necessary.  In  my  view, 
however,  their  duration  ought  also  not  to  be  fixed.  They  should  remain  in 
effcf't  until  operating  costs  and  plant  values  become  normal,  when  the  permanent 
rates  ought  to  be  considered." 

If  the  contention  advanced  during  the  hearing  that  rates  should  be  fixed  for 
localities  after  analysis  of  the  local  investments  in  plant  in  each  case,  is  accepted,  it 
of  ne<?essity  follows  that  a  valuation  would  have  to  be  made.  In  the  absence  of  com- 
plete detail  as  to  book  costs,  physical  valuation  would  then  have  to  be  used.  I  under- 
stand from  the  evidence  at  the  hearing  in  Vancouver  that  Mr.  Judson  testified  that, 
wherever  possible,  book  costs  were  made  use  of  in  the  valuation  submitted  by  him. 

t^mphasis  was  laid,  in  the  course  of  the  hearing,  on  the  fact  that  the  total  reserve 
for  depreciation  was  in  excess  of  3*0  per  cent;  and  it  was  argued  that  this  of  itself 
was  evidence  of  the  fact  that  an  increase  in  rates  was  not  necessary. 

At  the  hearing  in  Vancouver,  in  answer  to  a  question  bearing  on  the  amount  in 
the  depreciation  for  reserve,  Mr.  Halse  said  that  if  the  company  had  been  able  to 
replace  the  material  which  should  have  been  replaced  the  figure  would  have  been 
nearer  20  per  cent. 
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In  the  evidence,  Mr.  Meldrum  stated  that  in  the  TTnited  States  the  practice  was 
that  "  after  a  company  has  been  going-  one  or  two  cycles  of  the  wearing  out  of  the 
plant,  we  consider  20  per  cent  a  fair,  honest  and  conservative  balance  to  keep  in  that 
reserve."  His  position  was  that  when  a  plant  was  well  established  a  20  per  cent  maxi- 
mum was  normally  sufficient.  He  stated,  in  substance,  that  the  applicant  telephone 
company  had  not  had  a  sufficiently  long  life  to  allow  this  limitation  to  apply.  (Evid. 
Vol.  362,  p.  7976.)  Mr.  Hammond  V.  Hayes  gave  testimony  to  substantially  the  same 
effect.  In  evidence  before  the  Board  in  the  Bell  Telephone  Company's  applications 
of  1918  and  1919,  Mr.  Hagenah,  who  appeared  as  an  expert  for  the  City  of  Montreal 
(Evid.  Vol.  299,  p.  24'21),  stated,  "  That  telephone  plant  which  has  lived  approximately 
through  one  cycle  of  telephone  life,  when  maintained  in  a  normal  and  usual  manner, 
is  in  an  approximate  80  per  cent  condition." 

There  is  an  apparent  agreement  among  the  experts  that  before  the  20  per  cent 
factor  can  be  taken  as  a  criterion,  the  plant  must  have  lived  through  one  cycle.  If 
a  rate  of  6.04  per  cent  is  taken,  one  cycle  means  a  life  of  16.6  years.  The  plant  as  at 
present  developed  has  had  a  shorter  life  than  this. 

I  agree  in  the  findings  of  the  Chief  Commissioners  as  to  the  rate  increases  which 
are  on  the  record  found  necessary  and  justifiable. 

July  26,  1921.  ; 


ORDER  No.  31310 

In  the  matter  of  the  application  of  the-  British  Columbia  Telephone  Company,  here- 
inafter called  the  '^applicant  company,"  under  section  375  of  the  Railway  Act, 
1919,  for  an  Order  authorizing  an  increase  in  tolls  for  exchange  rentaU'  and 
charges  for  service  to  the  amount,  and  os  set  oat  in  the  application. 

File  No.  29885.1. 

Wedxesda\,  the  27th  day  of  July,  A.D.  1921. 

Hon.  F.  B.  Oarvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLeax^  Asst.  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Vancouver, 
Victoria,  and  Nelson,  in  the  Province  of  British  Columbia,  on  the  7th,  11th,  12th, 
and  15th  days  of  April,  1921,  and  at  Ottawa  on  the  18th  day  of  May,  1921,  the  British 
Columbia  Telephone  Company,,  the  Union  of  British  Columbia  Municipalities,  the 
Cities  of  Vancouver,  Victoria,  New  Westminster  and  the  Municipality  of  South 
Vancouver  being  represented  at  the  various  hearings,  the  evidence  offered  and  w^hat 
was  alleged;  and  upon  reading  the  written  submissions  filed,  judgment  dated  July 
23,  1921,  was  delivered  by  the  Chief  Commissioner,  and  concurred  in,  in  the  result,  by 
the  other  members  of  the  Board  who  heard  the  application,  a  certified  copy  of  the  said 
judgment  attached  hereto  being  marked  "  A  " — 

The  Board  Orders  that  the  changes  in  the  tariffs  of  the  applicant  company  grant- 
ing the  increases  in  exchange  rentals  and  charges  for  service,  as  set  forth  in  the 
application  and  judgment  which  are  hereby  made  part  of  this  Order,  be,  and  they 
are  hereby,  authorized. 

F.  B.  CARVELL, 

Chief  Commissioner. 


26142—3 
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Application  of  the  Buhher  Association  of  Canada  for  revised  ratings  on  rulher  tire& 
and  tubes. 

Fdle  19367.69.1 

JUDG^IiENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner : 

This  application  was  heard  by  the  Board  on  March  loth  last,  and,  in  substance,  is 
a  request  by  the  Bubber  Association  of  Canada  to  have  the  oarload  c'lassification  on 
])neumatic  tires  and  tubes  reduced  from  second  to  third  class,  the  minimum  to  be 
increased  from  10,000  pounds  to  20,000  pounds. 

This  same  application  was  before  the  Board  an  November,  1917,  but  was  refused. 
Conditions,  however,  since  that  date,  have  very  materially  changed.  The  business 
had  ^yrown  from  a  few  cars  to  over  1,000  cars  jjer  year,  and  the  United  States  classi- 
fication' in  all  territories  has  been  established  at  third  class  with  a  20,000-pound 
minimum.  This  of  itM^i  would  not  be  a  compelling  reason  for  a  like  change  in 
Canada.  The  difficulty  is  that  large  quantities  of  tires  are  being  imported  into 
Canada  from  United  States  points  under  the  joint  tariff,  which  is  third  dass,  entering^ 
into  competition  with  Canadian  tires  whicli  are  classified  second. 

In  my  judgment,  while  it  might  not  be,  strictly  speaking,'  discrimination  because 
of  the  joint  through  tariff,  yet  it  is  an  undue  .preference  given  to  the  American  manu- 
facturer over  his  Canadian  competitor,  and,  therefore,  I  think  the  classification  should 
be  changed  accordingly  to  aipply  both  to  pneumatic  tires  and  rubbv^r  inner  tubes,, 
especially  as  the  Canadian  third  class  rate  is  considerably  higher  than  the  American 
third  cliss,  as  will  be  tliown  by  i;ho  following  comparison. — 


RATES  TO  TORONTO 

United  States  Rates  Canadian  Rates 

From —                                           1st  3rd  1st  2nd  3rd  4th 

Boston                                           112  IGi  1  1  2  985  S5  70 

Xew  York                                   119i  SO  121  104i  91  IGl 

Cleveland                                    102  PS  lOlh  90  7Gi  64 

Akron..    ..  '                                lOfi^  705  IO41  91  79J  6G 

Chicago                                       nr.  77^  117  103i  SS  73S 

St.  Louis                                      139^  93  1405  122  1045  88 

Albany                                            S8  60  90  71h  68  565 


Tliey  also  ask  that  rubber  pneumatic  tires  in  meta!l  strapped  and  sealed  bundles 
be  given  the  first  class  l.c.l.  rate  instead  of  1^  times  first  as  at  present.  It  seems  that, 
if  rublxT  tires  are  crated,  they  move  at  the  first  class  l.c.l  rate,  and  otherwise  at  1^ 
times  first.  The  crating  is  a  provision  found  in  numerous  instances  in  railway  classi- 
fications, and,  of  course,  is  for  the  purpose  of  protecting  the  good's  from  breakage  and 
for  facility  in  handling.  I  fail  to  see  how  there  could  be  any  possibility  of  breakage 
in  a  bundle  of  rubber  tires  securely  fastened  together  with  steel  bands,  and  I  aiso  fail 
to  see  why  they  could  not  be  handled  even  more  cheaply  in  that  form  than  when 
crated,  and,  for  these  reasons,  I  think  tires,  when  properly  strapped,  should  receive 
the  same  classification  as  when  crated. 

Therefore,  an  Order  should  issue  changing  the  classification  on  rubber  pneumatic 
tires  and  rubber  inner  tubes  from  second  to  tliird  class,  with  the  minimum  increased 
from  10,000  to  2(),(X'()  pound's,  and,  when  in  metal  strapped  and  sealed  bundles,  the 
l.c.l.  rate  should  be  reduced  to  first  class. 
Ottawa,  C),,t.,  Ju^v  2.";,  1921. 

Tlic  Ocputy  Chi(4"  Commissioner,  TFou.  W.  T>.  Xantel,  concurred. 

^fcLEAX,    .VssfST.WT   ClIfKF   CoM  M  IS."- fONKK  I 

Regarding  the  application  to  have  Rubber  Pneumatic  Tires,  in  metal  strapped 
and  .-^ttalcd  bundk^s,  given  a  rate  of  first-cla.ss  l.c.l.,  instead  of  1^  times  first,  as  at 
present,  it  seems  to  me  that  the  method  ()f  taking  care  of  the  package  puts  it  in  ^ 
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position  which  is  con  parahle,  as  to  classification,  with  the  classification  in  boxes  and 
crates.  Admittedly,  the  factor  of  damiage  does  not  enter  in.  I  am  of  opinion,  there- 
fore, that  the  first-class  rate  l.c.l,  should  be  allowed. 

In  regard  to  the  carlot  rating  asked  for,  involving  a  reduction  from  second  to 
third  class,  it  appears  from  the  statements  of  applicants,  as  frankly  set  forth  in  their 
application,  that  the  practice  of  price  equality  prevails  in  Canada  regardless  of  the 
selling  price.  This  may  be,  and  no  doubt  is,  a  very  satisfactory  method  of  conducting 
business,  but  the  effect  of  the  reduction  asked  for  is  that  it  will  enure  entirely  to 
the  Canadian  tire  industry,  and  not  at  all  to  the  consumer. 

In  Berliner  Gramaphone  Co.  vs.  Canadian  Freight  Association,  IJf  Can.  Ry.  Cas. 
175,  the  Boiard  had  before  it  a  case  involving  the  classification  of  gramaphones,  the 
situation  being  that  the  Berliner  Company  had  the  entire  control  of  the  selling  price 
of  the  gramaphones.    In  a  Judgment  then  rendered,  I  used  the  following  language: — 

"  In  the  present  application,  the  Board  is  confronted  with  a  situation  in 
which  the  retail  price  of  the  article  produced  is  entirely  controlled  by  the 
producing  company.  The  price  is  uniform  regardless  of  local  conditions,  length 
of  haul  or  freight  charges.  The  price  cannot  be  increased  without  the  permis- 
sion of  the  Berliner  company,  and  if  the  price  is  reduced  by  a  dealer,  the  penalty 
is  that  the  dealer  will  no  longer  be  permitted  to  carry  the  instruments  in 
question.  It  is  not  within  the  scope  of  the  Board's  jurisdiction  to  pass  any 
opinion  upon  the  legitiimacy  of  the  arrangement  above  outlined.  It  is  justifi- 
able to  recognize  the  fact. 

"  It  would  appear  upon  the  facts  of  the  application  before  the  Board  that 
it  is  in  essence  simply  a  questioai  of  readjusting  profits  between  the  railway  and 
the  producer,  jobbers  and  retailers  concerned,  and  that  the  consumer  in  no 
way  stands  to  gain  from  any  change  in  the  siituation.  It  has  not  been  estab- 
lished that  the  rates  are  unreasonable,  and  I  am  therefore  of  the  opinion  that 
a  case  luas  not  been  made  out  for  the  interference  of  the  Board." 

It  should  be  pointed  out  that  the  majority  decided  against  me;  at  the  same  time 
the  majority  decision  turned  upon  the  question  as  to  whether  a  gramaphone  was  a 
"  musical  instrument,"  and,  therefore,  entitled  to  enter  into  the  musical  instru- 
ments" list  in  the  Freight  Classification.  I  did  not  disagree  in  regard  to  the  grama- 
phone being  a  musical  instrument;  and  as  the  judgment'  of  the  majority  went  on  this 
ground,  the  position  taken  in  my  judgment  was,  in  reality,  not  overruled.  What  was 
involved  in  that  application  is  similar  to  what  is  involved  here.  The  commodity 
concerned  is  disposed  of  at  a  fixed  price.  If  I  could  see  that  the  granting  of  the 
application  would  lave  anj^  bearing  upon  son  e  portion  at  least  of  the  reduction 
getting  to  the  consumer,  this  would  have  weight  with  me.  On  the  facts  of  the  present 
application,  I  see  no  chance  of  it. 
July  26,  1921. 


Application  of  ike  Pointe  aux  Trembles  Terminal  Railway  Company  for  an  Order 
interpreting  the  Orders  of  the  Board  Nos.  21592  and  29513,  and  the  application 
of  the  Pointe  aux  Tremhles  Terminal  Railway  Company  for  an  Order  for  the 
payment  of  certain  penalties  hy  the  Canadian  Northern  Quebec  Railway  Com- 
pany for  failure  and  neglect  in  respect  of  the  sajd  Orders  Nos.  21592  and 
29513. 

File  No.  23092.2. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner : 

By  an  Order  of  this  Board,  dated  the  3rd  day  of  April,  1914,  the  Pointe  aux 
Trembles  Railway  Company  was  authorized  to  construct  its  lines  and  tracks  across 
the  lines  and  tracks  of  the  Canadian  Northern  Quebec  Railway  Company,  in  the 
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Parish  of  Poiiite  aux  Trembles,  Province  of  Quebec,  as  shown  on  the  plan  and  profile 
on  file  in  connection  with  the  said  case,  upon  the  following  conditions,  viz: — 

1.  That  the  Pointe  aux  Trembles  Kailway  Company  at  its  own  expense, 
under  the  supervision  of  an  engineer  of  the  Canadian  Northern  Quebec  Eailway 
Company  should  have  the  right  to  insert  a  diamond  in  the  tracks  of  the 
Canadian  Northern  Quebec  Pailway  Company  at  the  crossing; 

2.  That  the  crossing  should  be  protected  by  an  interlocking  plant,  the 
details  of  which  were  to  be  settled  by  an  Engineer  of  the  Board; 

3.  That  in  the  movement  of  trains  of  the  same  or  a  superior  class  over 
the  said  crossing,  the  trains  of  the  Canadian  Northern  Quebec  Pailway  Com- 
pany should  have  priority; 

4.  That  the  man  or  men  in  charge  of  the  interlocking  plant  should  be 
appointed  by  the  Canadian  Northern  Quebec  Kailway  Company;  and 

5.  That  the  Pointe  aux  Trembles  liailway  Company  should  bear  and  pay 
the  whole  cost  of  providing,  maintaining,  and  operating  the  interlocking  plant. 

and,  upon  the  strength  of  this  Order,  a  diamond  and  interlocking  plant  were  installed 
at  a  cost  of  more  than  $30,000  to  the  Pointe  aux  Trembles  Kailway  Company. 

Trouble  arose  between  the  parties,  the  Canadian  National  Railways  contending 
that  the  trains  which  the  Pointe  aux  Trembles  Kailway  Company  wished  to  run  over 
the  crossing  were  not  their  trains  but  the  trains  of  the  Montreal  Harbour  (Commis- 
sioners, and,  although  frequent  attempts  were  made  to  operate  the  said  trains  over 
the  crossing,  the  man  in  charge  of  the  interlocking  plant,  acting  under  instructions 
from  the  Canadian  Northern  Quebec  Pailway  Company,  refused  to  allow  the  said 
trains  to  pass  over  the  diamond. 

This  Board,  by  .Order  dated  the  1st  day  of  April,  ,192'0,  ordered  that  the  Pointe 
aux  Trembles  Terminal  iiailway  iCompany  and  ,the  Canadian  National  Eailways 
were  authorized  to  operate  their  trains  over  the  said  crossing  witliou't  their  first 
being  brought  to  a  stop.  This  Order  the  {Canadian  National  Pailways  refused  to 
obey.  It  was  then  made  a  ^Uile  of  the  lExchequer  jCourt,  and  the  T*ointe  aux 
Trembles  Kailway  Company  applied  to  the  ^Exchequer  ,Court  for  a  writ  pf  sequestra- 
tion on  behalf  of  the  Pointe  aux  Trembles  Terminal  Kailway  Company  against  the 
Canadian  Northern  Quebec  Kailway  Company  in  as  much  as  the  said  Canadian 
Northern  Quebec  Kailway  Company  and  the  Canadian  National  Kailways  were  in 
contempt  of  court  in  having  refused,  violated,  and  neglected  to  obey  the  Order  of  the 
Court  above  referred  to. 

A  trial  was  held  before  ,AIr.  Justice  Audette,  who,  on  the  |l'lth  day  of  iMay,  I19'20, 
issued  a  J  udgment  in  wliich  he  stated  in  i)art  as  follows  : —  ( 

There  is  before  me  no  evidence  -of  ,a  wilful  and  intentional  disobedience 
of  these  orders,  the  conflict,  to  the  contrary,  seems  to  result  from  some  local 
friction  that  some  common  sense  and  business  acumen  could  easily  overcome. 

Sitting  liere  and  dispensing  justice  in  this  Court,  my  powers  are  limited 
by  tlie  Statute,  the  Kailway  Act  in  respect  .of  such  orders  which  are  made 
orders  of  tliis  iCourt.  I  am  not  in  the  i)osition  of  a  judge  sitting  in  pro- 
ceedings in  contemijt  where  there  has  been  disobedience  to  his  orders  made 
under  full  knowledge  of  all  the  circumstancs  of  the  case,  I  cannot  ^o  behind 
the  orders  of  the  Kailway  'Comn)ission,  cannot  modify,  review,  vary  or 
supplement  these  orders.  T  am  not  seized  of  the  facts  or  evidence  which 
determined  the  making  of  the  -orders.  It  is  obviously  a  question  for  the  Kail- 
way iCommission  to  say  how  these  orders  are  to  be  understood.  To  say 
whether  the  Terminal  Company  can,  under  its  charter  and  under  ,the  orders 
made  by  the  Board,  enter  into  contract  with  all  the  railways  in  the  land, 
a  contract  to  .which  the  Canadian  National  K<iilways  would  not  be  a  party — 
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and  allow  them  under  the  leave  given  to  go  over  the  railway  crossing  in 
question.  ^ 

"  The  best  and  only  remedy  the  Terminal  Kailway  can  now  have  is  from 
the  Railway  Board  under  ,the  provisions  of  the  Railway  Act,  section  33,  sub 
section  3  of  section  34:  and  subsection  5  of  section  49.  The  .Railway  Board 
can  make  these  orders^ clear  and  ^supplement  them,  if  necessary,  ,by  enforcing 
them  by  a  daily  penalty  or  such  other  money  penaltj^  as  they  see  fit  and  if  .the 
defendant  companies  set  these  orders  at  defiance,  a  writ  of  ^squestration 
might  then  issue  for  the  payment  of  such  monies.  I  feel  pure  that  when  the 
matter  is  brought  again  before  the  Railway  Board  that  some  ac<!eptable 
remedy,  acceptable  to  all  parties  concerned,  will  be  arrived  at.  In  the  mean- 
time I  am  unable  to  issue  a  writ  of  Sequestration  which  would  have  the 
effect  of  stopping  service  on  the  Government  Railways,  a  public  utility  of 
great  importance,  whereby  the  public  at  large  would  be  the  sufferers.  This 
trouble,  resulting  from  a  trifling  local  frictionr  must  be  adjusted  in  another 
manner.  .  ^  ]      '  ' 

"  Moreover,  the  small  train  which  U  alleged  to  h^ive  b39n  stopped  appears 
to  be  a  train  belonging  to  and  manned  by  the  crew  of  a  company  other  than 
the  Pointe  aux  Trembles  Railway  Company," 

The  Pointe  aux  Treirbles  Railway  Com.T)anv  then  applied  to  this  Board,  setting 
forth  all  the  facts  of  the  application  to  the  Exchequer  vCourt  .rand  i,he  aforesaid 
Judgment,  for  an  Order  asking  that  the  Board's  Orders  Xos.  2159"2  and  29513  v^hould 
be  .interpreted  >so  as  to  permit  and  entitle  the  Pointe  aux  Trembles  Terminal  Rail- 
way Company  to  proceed  over  the  fsaid  cros^iiTr  with  its  trains  and  cars  drawn  by 
engines,  no  matter  whether  5uch  engines  and  cfiv?:  are  owned  by  the  Pointe  aux 
Trembles  Railway  Company  or  are  acquive-l,  hv  hire  o^  other  convenient  arrange- 
ment with  the  owners  thereof,  and  that  th^^  Pointe  aux  Trembles  ^ailwav  Comnany 
has  the  right  imder  the  Boarrl's  Orders  nfovpsinid  to  u-e  the  diamond  at  and  across 
the  tracks  of  the  ^Canadian  "Mo-'-the-^n  ■On'^h'^'^  Riihvav  Comninv. 

This  application  was  heard  on  the  Hth  day  of  July,  1920.  and  the  Board  strongly 
urged  that  some  reasonable  arrangement  be  made  'between  the  parties  for  the  use  of 
the  diamond  in  que-tion  hy  hoth  parties,  but,  up  to  the  present,  no  arrangement  seems 
to  have  been  arrived  at. 

In  my  judgment,  dt  is  no  concern  of  the  Canadian  Northern  Quebec  Railway 
Company  who  is  the  owner  of  the  engine  drawing  the  train  of  cars  w^hich  the  Pointe 
aux  Trembles  Railway  Company  wishes  to  pass  over  the  diamond  in  question,  and 
there  is  no  evidence  before  this  Board  that  the  various  engines  which  the  Pointe  aux 
Trembles  Railway  Company  have  endeavoured  to  pass  over  this  diamond  were  not 
legally  in  their  possession  at  the  time  such  effort  was  made.  It  would  seem  that  the 
Canadian  Northern  Quebec  Railway  Company,  under  the  pretense  that  the  Pointe 
aux  'Tremlbles  Terminal  Railway  Company  has  not  the  legal  right  to  have  these 
particular  engines  and  trains  pass  over  the  diamond,  are  deliberately  disobeying  the 
positive  orders  of  this  Board,  and,  therefore,  in  order  that  justice  may  be  done,  I 
think  the  man  or  men  in  charge  of  the  interlocking  plant  should  be  appointed  and 
controlled  by  the  Pointe  aux  Trembles  Terminal  Railway  Company  and  should  take 
their  instructions  from  that  company,  subject  always  to  the  terms  of  the  various 
Orders  issued  by  this  Board. 

This  principle  of  having  the  junior  road  appoint  the  man  in  charge  of  the  inter- 
locking plant  was  discussed  by  this  Board  on  the  Gth  day  of  July  instant  on  the 
application  of  the  Grand  Trunk  Railway  Company  for  an  Order  amending  a  number 
of  Orders  since  1905  to  this  effect,  all  of  which  were  agreed  to  by  the  Canadian 
Pacific  Railway  Company.    While  the  Canadian  Xational  Railways  were  particularly 
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notified  of  the  hearing',  they  were  not  specially  represented,  'but  Mr.  G,  F.  MacDonnell, 
of  the  city  of  Ottawa,  who  Avas  their  counsel  in  the  Pointe  aux  Trembles  case,  stated 
as  follows: — 

''I  have  no  special  instructions.  I  know  it  is  in  general  agreement  with 
the  views  of  the  Canadian  Kational  I^ailways  as  between  the -^railroads  it  is 
satisfactory  to  have  the  junior  road  appoint  the  tower-men,  but  it  would  not 
apply  to  tramways,  street  railways  and  other  small  roads  where  we  would  have 
no  guarantee  as  to  the  character  of  the  men — it  is  bettween  the  three  main 
roads." 

While  it  is  true  Mr.  ]\racDonnell  thought  it  should  not  apply  to  small  roads,  yet 
he  approved  the  principle,  and,  as  it  has  been  recently  followed  in  eight  or  ten  cases, 
1  do  not  see  why  it  should  not  be  applied  in  this  one. 

The  application  was  for  an  Order  for  the  payment  of  certain  penalties  by  the 
Canadian  Northern  Que*bec  Railway  for  failure  and  neglect  to  carry  out  the  Orders 
of  this  Board.  I  do  not  feel  like  going  that  far,  and,  to  that  extent,  the  application 
should  be  dismissed ;  but  authority  should  be  granted  to  the  Applicant  (Company  to 
appoint  the  man  or  men  in  charge  of  the  interlocking  plant,  effective  on  the  1st  day 
of  September  next. 

Ottawa,  Ont.,  July  2G,  1921. 

Assistant  Chief  Commissioner  McLean  and  Commissioners  Boyce  and  Rutherford 
concurred. 


Application  of  ihe  City  of  Calgarij  for  an  Order  dircclinc]  flic  Canadian  Pacific 
Railwaij  Company  to  pay  a  portion  of  the  cost  of  maintenance  of  the  croHsing 
at  Second  street  east,  between  10th  and  11th  avenues,  Calgary. 

Case  4463 

JUDGMENT 

lion.  F.  B.  Carvkll,  K.C,  Chief  Commissioner: 

When  this  case  was  heard  in  Calgary  in  April  last  I  was  very  anxious  to  see  if 
there  was  not  some  method  by  which  the  city  could  be  relieved  of  some  portion  of  the 
cost  of  replacing  the  diamond  on  Second  street  east,  between  lOth  and  11th  avenues. 

It  seems  that  in  1907  the  city  gave  to  the  Canadian  Pacific  Railway  Company  the 
right  to  lay  tracks  upon  a  line  between  10th  and  11th  avenues,  to  be  used  as  an  indus- 
trial spur.  Sometime  afterward  the  city  laid  its  street  car  tracks  along  ^Second  street 
and  in  doing  so  placed  the  diamond  crossings  in  question.  These  have  practically 
worn  out  and  they  ask  a  contribution  .from  the  railway  company  to  replace  them. 

At  the  hearing,  I  thought  it  might  be  advisable  to  have  a  report  from  our  engineer 
but,  that  evening,  I  personally  visited  the  locus  and,  after  having  done  so,  feel  that  I 
am  unable  to  order  any  contribution  by  the  Canadian  Pacific  Railway  Company.  The 
railway  company  was  legally  on  Second  street  and,  had  no  crossing  been  placed  there, 
its  tracks  would  have  been  in  perfectly  good  condition  at  the  present  time.  On 
account,  however,  of  the  track  being  cut  and  a  diamond  inserted,  it  has  now  reached 
the  point  where  it  must  be  replaced. 

It  was  argued  by  the  city  that  the  heavy  engines  of  the  railway  company  had 
contributed  to  some  extent  to  the  wearing  out  process.  While,  personally,  I  do  not 
think  this  amounts  to  very  much,  yet  that  is  not  the  principle  upon  which  this  case 
must  be  decided.  The  railway  company  had  the  senior  right  when  the  city  decided 
to  cross  those  tracks.  They  did  so  with  the  knowledge  that  the  expense  was  upon 
them,  and  to  change  this  at  the  present  time  would  create  a  precedent  which  could  be, 
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and  would  be  invoked  in  hundreds  of  cases  in  different  parts  of  the  country.  There- 
fore, while  I  regret  it,  I  feel  the  application  must  be  refused. 

Ottawa,  Ont.,  August  3rd,  1921. 

Commissioner  Boyce  concurred.  ^ 


Complaint  of  the  Consumers'  Metal  Company,  Limited,  of  Montreal,  F.Q.,  against 
the  rates  charged  on  scrap  iron  from  Canada  to  the  United  States. 

File  27001.3 

JUD'G'MENT 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner : 

At  the  ^lontreal  sittings  on  March  23rd  application  w^as  made  by  the  Consumers' 
Metal  Company,  Limited,  of  Montreal,  taking  exception  to  the  consolidated  classifica- 
tion, which  figures  the  ton  at  2,000  pounds  instead  of  the  gross  ton  at  2,240  pounds. 
It  appears  from  the  evidence  that  prior  to  January  1,  1920,  what  was  known  as  the 
Official  Classification  applied  in  both  directions  in  international  traffic  between 
the  United  States  and  Canada.  On  that  date  there  was  a  consolidation  of  the 
Western,  iSouthern  and  Official  Classifications  into  what  is  knowm  as  the  Consolidated 
Classification.  In  the  old  Official  Classification  scrap  iron  was  shown  as  sixth  class, 
with  a  note  to  the  effect  that  2,210  pounds  W'Ould  be  taken  as  2,000  pounds  and  this 
was  changed  'by  the  Consolidated  Classification. 

If  I  correctly  understood  the  applicant,  he  really  asked  that  an  exception  be  made 
of  still  carrying  2,210  pounds  for  a  ton,  the  same  as  is  still  being  done  by  some  of 
the  American  roads.  The  Canadian  raihvays  objected,  claiming  that  the  consolidated 
classification  should  govern.  The  real  difficulty  seemed  to  me,  that  on  account  of 
cojnmercial  depression  there  is  very  little  demand  and  a  very  low  price  for  scrap 
iron,  and  it  was  the  applicant's  opinion  that  if  the  classification  could  be  changed 
it  would  assdst  him  to  that  extent. 

This,  of  course,  is  true,  but  if  rates  w^ere  to  be  built  upon  the  market  price  of 
the  commodity,  under  present  conditions,  scores  of  commodities  would  require  a 
reduced  rate.  In  my  opinion  the  cost  to  a  company  carrying  the  g:oods  is  the  true 
criterion  and  not  the  selling  price  and  therefore  I  feel  the  application  shoidd  be 
refused. 

Ottawa,  Ont.,  August  3,  1921. 

The  Deputy  Chief  Commissioner,  Hon.  W.  B.  Xantel,  and  Commissioner  Boyce 
concurred. 
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OEDER  No.  31336 

In  the  matter  of  the  applieation  of  the  Canadian  Pacific  Railway  Company,  herein- 
after called  the  "applicant  company,"  under  tJie  provisions  of  General  Order 
of  the  Board  Xo.  119,  dated  January  31,  191Jf,  for  authority  to  close  its  station 
at  Lac  a  la  Tortue,  Files,  Suhdivision,  Quehec. 

File  No.  4205.293. 

Monday,  the  25tli  day  of  July,  A.D.  1921.. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Xaxtel,  K.C,  Deputy  Chief  Commissioner. 

Upon  hearing  the  applieation  at  the  sittings  of  the  Board  held  in  Montreal,  June 
23,  1921,  the  applicant  company  and  the  municipality  being  represented  at  the  hearing, 
and  what  was  alleged:  and  upon  reading  the  \Yritten  submissions  filed, — 

The  Board  Orders  that  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  remove  the  station  agent  at  Lac  a  la  Tortue,  in  the  Province  of  Quebec,  subject  to 
and  upon  the  condition  that  a  caretaker  agent  be  appointed  to  see  that  the  station  is 
kept  clean,  and  when  necessary  heated  and  lighted  for  the  accommodation  of  passen- 
gers, and  to  be  present  on  the  arrival  and  departure  of  trains.  The  duties  of  such 
caretaker  agent  to  be  all  those  of  an  ordinary  agent  excepting  the  billing  of  freight 
and  handling  the  telegraph  system. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  31337 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Bailway  Company,  herein- 
after called  the  "applicant  company,"  under  the  provisions  of  General  Order 
of  the  Board  No.  119,  dated  January  31,  191Jf,  for  authority  to  close  its  station 
St.  Janvier,  St.  Agathe  Subdivision,  Quehec. 

File  No.  4205.288. 

Monday,  the  25th  day  of  July,  A.D.  1921. 

Hon.  F.  B.  Cahvell,  K.C,  CJiief  Commissioner. 

Hon.  AV.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Montreal,  June 
23,  1921,  the  applicant  company  being  represented  at  the  hearing,  no  one  appearing 
for  the  municipality,  and  what  was  alleged:  and  upon  reading  the  written  submissions 
filed,— 

The  Board  Orders  that  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  remove  the  station  agent  at  St.  Janvier,  in  the  Province  of  Quebec,  subject  to  and 
upon  the  condition  that  a  caretaker  agent  be  appointed  to  see  that  the  station  is  kept 
clean,  and  when  necessary  heated  and  lighted  for  the  accommodation  of  passengers, 
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and  to  be  present  on  tlie  arrivnl  and  dejiarture  of  trains.  The  duties  of  such  caretaker 
agent  to  be  all  those  of  an  ordinary  agent  excepting-  the  billing  of  freight  and  handling 
the  telegraph  system. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  31338 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Eailivaij  Company,  herein- 
after called  the  "  applicant  company,"  under  the  provisions  of  General  Order 
of  the  Board  No.  119,  dated  January  31.  lOlJf,  for  authority  to  close  its  station 
at  Piedmont,  St.  Agatlie  Suhdivision,  Quebec. 

File  No.  4205.290. 

Monday,  the  25th  day  of  July,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Naxtel,  K.C.,  Deputy  Chief  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Montreal,  June 
23,  1921,  the  applicant  company  being  represented  at  the  hearing,  no  one  appearing 
for  the  municipality,  and  what  was  alleged :  and  upon  reading  the  written  submissions 
filed,— 

The  Board  Orders  that  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  remove  the  station  agent  at  Piedmont,  in  the  Province  of  Quebec,  subject  to  and 
upon  the  condition  that  a  caretaker  agent  be  appointed  to  see  that  the  station  is  kept 
clean,  and  when  necessary  heated  and  lighted  for  the  accommodation  of  passengers, 
and  to  be  present  on  the  arrival  and  departure  of  trains.  The  duties  of  such  caretaker 
agent  to  be  all  those  of  an  ordinary  agent  excepting  the  billing  of  freight  and  handling 
the  telegraph  system. 

F.  B.  CARVELL, 

CI  lief  Commissioner. 


ORDER  No.  31333 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  herein- 
after called  the  ''Applicant  Company,"  under  Section  216  of  the  Railway  Act, 
1919,  for  authority  to  carry  traffic  over  its  Moose  Jaw  branch  from  Maple  street 
to  connections  with  the  Grand  Trunk  Pacific  Branch  Lines  company  at  mileage 
85-6  to  mileage  87,  in  the  province  of  Saslcatchewan. 

File  No.  14134.54 

Saturday,  the  30th  day  of  July,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  of  an  Engineer  of  the  Board  that  in  his  opinion  the  opeaiing  of 
the  said  portion  of  the  railway  proposed  to  he  opened  for  the  carriage  of  traffic,  would 
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be  reasonably  free  from  danger  to  the  public  using  the  siame,  said  report  being 
concurred  in  by  its  Chief  Engineer,  and  upon  the  filing  of  the  necessary  affidavit, — 

The  Board  orders  that  the  Applicant  Company  be,  and  it  is  hereby,  authorized  to 
open  for  the  carriage  of  traffic  that  portion  of  its  Moose  Jaw  branch  from  Maple 
street,  to  connections  with  the  Grand  Trunk  Pacific  Branch  Lines  Company,  mileage 
85 -G  to  mileage  87,  in  the  province  of  Saskatchewan. 


F.  B.  CAKYE'LL, 

Chief  Commissioner. 
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Re  rates  charged,  by  The  Bell  Telephone  Company  of  Canada  for  tjie  joint  use  of  poles. 

File  No.  3114i2. 

In  answer  to  the  complaint  of  the  Brownsburg  Eural  Telephone  Company,  regard- 
ing" the  charge  proposed  to  be  made  by  The  Bell  Telephone  Oomipany  for  the  use  of 
pin  space,  the  secretary  of  The  Bell  Telephone  Company  -snibmitted  the  following 
opinion  of  the  solicitors  of  that  company : — 

"  We  have  considered  the  question  raised  by  the  secretary  of  the  Board  of 
Railway  Commissioners  in  his  letter  of  the  2nd  instant  to  Mr.  Fitzpatrick, 
wherein  he  raised  the  question  as  to  whether  or  not  special  agreement  with  the 
Brownsburg  Rural  Telephone  Company  is  outside  the  jurisdiction  of  the  Board. 

"  Section  2,  subsection  31,  of  the  present  Railway  Act  reads  as  follows: — 

"  ^Telephone  toll' "  or  toll,  when  used  with  reference  to  telephone, 
means  and  includes  any  toll,  rate  or  charge  to  be  charged  by  any  company 
to  the  Public,  or  to  any  person,  for  use  or  lease  of  a  telephone  system  or 
line,  or  any  iDart  thereof,  or  for  the  transmission  of  a  message  by  tele- 
phone, or  for  installation  and  use  or  lease  of  telephone  instruments,  lines 
or  apparatus,  or  for  any  service  incidental  to  a  telephone  business." 

"  In  the  first  place  is  the  agreement  regarding  the  pin  space  the  '  use  or 
lease  of  a  telephone  system  or  line  or  any  part  thereof?'  In  our  opinion  it  is 
not.  Pin  space  is  obviously  not  a  system  or  line,  nor  can  it  be  considered  as 
part  of  a  system.  Part  of  a  system  would  become  component  part  of  a  tele- 
phone mechanism  available  for  telephone  use  as,  e.g.,  a  private  branch  exchange. 

"  Secondly,  v/e  consider  it  is  not  a  charge  f'or  '  installation  and  use  or  lease 
of  telephone  instruments,  lines  or  aiDparatus,  or  for  any  service  incidental  to  a 
telephone  business?  You  will  note  the  section  says,  'installation  and  use  or 
lease.' 

"  In  the  present  case  the  pins  were  spare  pins  and  not  in  use  before  you 
allowed  the  local  company  to  save  expense  by  using  them.  You  did  not  install 
and  lease  anything.  Moreover,  apparatus  coming  after  instruments  and  lines 
should  be  construed  as  meaning  some  assemblage  of  telephone  mechanism 
rendering  it  available  for  telephone  service,  as  for  instance,  a  private  branch 
exchange.  '  Any  service  incidental  to  a  telephone  business '  read  with  the 
rest  of  the  section  must  mean  some  telephone  service  to  the  public  for  which 
a  price  is  charged. 
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"  The  company  might  have  a  vacant  lot  of  land  which  it  chose  to  rent  to 
a  private  individual,  but  this  vrould  not  be  a  service  incidental  to  a  telephone 
business  rendering  it  necessary  for  the  company  to  file  its  agreement  with  the 
Board.  In  the  present  case  it  happens  that  the  person  making  u®e  of  these 
spare  pins  is  a  local  telephone  company.  Bait  these  pins  would  have  been  just 
as  useful  to  a  telegraph  company,  which  shows  that  the  agreement  deals  with 
something  quite  apart  from  what  is  understood  by  ^  telephone  service.' 

"  We  would  also  point  out  that  this  is  not  a  case  of  connection  between 
your  system  and  that  of  some  other  Company. 

"  Section  375,  subsection  2,  which  provides  that  tolls  are  subject  to  the 
approval  of  the  Board  does  not  add  anything  to  the  interpretation  clause  above 
cited. 

For  these  reasons  we  are  of  opinion  that  your  .contract  with  the  Browns- 
burg  Rural  Telephone  Company  is  outside  the  jurisdiction  of  the  Board." 


RULING 

Commissioner  Boyce: 

What  is  complained  of  in  the  letter  from  the  secretary-treasurer  of  the  munici- 
pality of  May  18  last,  is  that,  in  connection  with  the  organization  of  a  Municipal 
Rural  Telephone  Company,  in  the  District  of  Mabel  and  Ogdensburg,  the  complainants 
found  it  necessary  to  rent  pin  space  to  carry  two  wires  from  Rousillion  via  Browns- 
burg  to  Lachute,  that  they  originally  made  arrangements  with  the  BeU  Telephone 
Company  in  March  to  pay  115  cents  per  pole  for  such  space ;  that  upon  that  under- 
standing they  started  work  on  their  line  and  ordered  materials;  and  that  the  Bell 
Company  then  notified  them  that  the  charge  of  15  cents  would  be  increased  to  30 
cents  per  pole,  which  the  complainants  would  be  required  to  pay  for  pin  space  for 
two  wires.  The  complainants  ask  to  be  informed  as  to  the  minimum  lamount  of  rent 
that  the  Bell  Telephone  Company  could  charge  a  rural  telephone  line  for  this  pin 
space,  and  they  were  advised,  on  the  20th  instant,  in  accordance  with  the  facts,  that 
there  is  no  tariff  fiied  with  this  Board  governing  the  question  of  rent  for  pin  space, 
and  that,  therefore,  it  is  not  a  matter  on  which  the  Board  has  given  any  ruling.  The 
question  being  submitted  to  the  Bell  Telephone  Company  by  the  Board,  the  solicitors 
of  the  company,  under  date  June  8,  submitted  their  contentions  in  law  that  any 
contract  between  the  Bell  Telephone  Company  and  the  Brownsburg  Rural  Telephone 
Company  is  outside  of  the  jurisdiction  of  the  Board,  and  that  is  the  question  now 
under  consideration.  Section  2,  subsection  31,  of  the  Railway  Act  defines  telephone 
tolls.  It  includes  as  well  any  toll,  rate,  or  charge  to  be  charged  by  any  company  to 
the  public,  or  to  any  person  for  use  or  lease  of  a  telephone  system  or  line,  or  any  part 
thereof,  or  for  the  transmission  of  a  message,  etc.,  as  "  any  service  incident  to  a  tele- 
phone business."  The  telephone  poles  on  which  the  wires  of  the  telephone  company 
are  carried  are,  in  my  opinion,  inseparable  from  the  telephone  system  operated  by  the 
Bell  Telephone  Company.  It  is  true  that  the  telephone  company  in  arranging  pin 
space  is  not  supplying  telephone  service,  and  is  not  leasing  any  of  its  lines,  but  having 
regard  to  the  fact  that  the  poles  are  an  inseparable  and  necessary  part  of  the  telephone 
system,  and  that  the  telephone  company  chooses  to  enter  into  a  contract  to  supply 
the  use  of  a  part  of  the  telephone  system — i.e.,  the  pin  ^pace  on  the  poles —  they 
undertake  to  supply  "  a  service  incidental  to  a  telephone  business,"  and  nothing  that 
is  contained  in  the  argument  of  the  solicitors  of  the  telephone  company  seems  to  in 
any  way  detract  from  that  palpable  and  outstanding  fact.  The  service  that  the  Bell 
Telephone  Company  renders  to  the  Rural  Telephone  Company  is  the  granting  of  the 
use  of  an  integral  part  of  its  system  for  carrying  the  wires  of  the  Rural  Company. 
The  Telephone  Company's  obligation  inter  alia  is  to  maintain  that  part  of  its  system 
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in  such  condition  that  it  can  effectively  carry  the  wires  of  the  Rural  Telephone 
Company  upon  the  pin  space,  the  use  of  which  is  granted  to  the  Rural  Telephone 
Company. 

I  am  of  opinion,  therefore,  in  consonance  with  the  opinion  of  counsel  of  the 
Board,  that  Parliament  clearly  intended — (a)  That  any  toll  charged  by  a  telephone 
company  for  "  any  service  incidental  to  a  telephone  business  "  should  be  the  subject 
of  a  tariff  to  be  filed  with  this  Board  under  the  appropriate  sections  of  the  Railway 
Act,  and  that  (h)  the  service  of  supplying  pin  space  on  telephone  poles  is  a  use  of 
part  of  the  telephone  system,  and  the  contract  is  for  a  service  incidental  to  the  busi- 
ness of  the  Bell  Telephone  Company,  remuneration  for  which  is  wdthin  the  definition 
of  a  "  telephone  toll." 

I  have  also  considered  the  effect  of  section  375,  subsection  11  of  the  Railway  Act, 
which  requires  working  agreements  of  telephone  companies  to  be  approved  by  the 
Board,  and  I  would  direct  your  attention  to  the  wording  of  that  section  which  requires 
that  all  contracts,  etc.,  between  a  telephone  company  and  any  other  company  or  any 
province,  municipality,  or  corporation  having  authority  to  construct  or  operate  a 
telephone  system  or  line,  etc.,  "  or,  generally,  in  relation  to  the  management,  working 
or  operating  of  their  respective  telegraph  or  telephone  systems,  or  lines,  or  any  of 
them,  or  any  part  thereof"  (i.e.  any  part  of  a  telephone  system  or  line),  shall  be 
subject  to  the  approval  of  the  Board,  and  shall  be  submitted  to  and  approved  by  the 
Board  before  such  contract,  agreement,  or  arrangement  shall  have  any  force  or 
effect. 

It  would  seem  to  me  that  the  arrangement  involved  in  the  complaint  refers  to 
such  a  contract,  or  agreement,  as  falls  within  the  requirements  of  the  section  (375, 
subsection  11),  above  referred  to,  and  necessitates  the  filing  of  the  contract  with  ,and 
the  approval  of  the  Board. 

Ottawa,  June  29,  1921. 

McLean,  Assistant  Chief  Commissioner: 

This  is  the  first  time  this  point  has  arisen.  I  inclined  at  first  to  the  view  that 
this  was  essentially  a  matter  of  private  contract.  However,  on  further  consideration 
I  think  my  former  position  was  incorrect. 

The  Telephone  Comipany  is  given,  as  an  incident  to  the  proper  carrying  on  of  its 
service,  special  rights.  Rights  of  the  province  over  highways  as  representing  the 
Crown  were  overridden  by  the  charter  legislation  of  the  Bell  Telephone  Company. 
In  so  far  as  e.g.,  Ontario,  is  concerned,  the  fee  in  the  highway  is  now  in  the  munici- 
pality as  representing  the  Crown  and  the  rights  of  the  municipalities  have  also  been 
overridden.  The  powers  of  the  Telephone  Company,  it  seems  to  me,  are  to  be  con- 
strued strictly.  The  Interpretation  section,  by  subsection  31  thereof,  provides,  inter 
alia,  that  telephone  toll  is  "  for  any  service  incidental  to  a  telephone  business."  I 
read  this  as  meaning  that  a  telephone  company  has  not  a  right  to  charge  a  toll  for 
a  service  which  is  not  incidental  to  a  telephone  business.  I  recognize  the  provisions 
of  paragraph  2  of  subsection  375  as  m.aking  an  exception  in  respect  of  the  specific  use 
of  telephone  wires,  this  use  being  covered  by  leasing  arrangements;  but  the  paragraph 
in  question,  both  as  to  its  subject  matter  and  as  to  the  principle  involved,  is  not 
applicable  to  what  is  involved  in  the  present  instance. 

Summing  up,  my  position  is  that  if  the  service  is  not  incidental  to  a  telephone 
business,  the  company  has  no  right  to  charge  for  it;  if  it  is  a  service  incidental  to 
telephone  business,  then  it  comes  within  the  definition  of  "  toll,"  and,  therefore,  the 
charge  made  is  subject  to  the  regulative  powers  the  Board  possesses  under  the 
Railway  Act. 

June  29,  1921. 

The  Chief  Commissioner  concurred. 
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Thos.  Myles  cC  Sons'  Complaint  re  Switching  Charges 

JUDO]VI]ENT  File  28721-2 

McLean,  Assistant  Chief  Commissioner: 

It  appears  that  on  the  average  the  movement  on  the  T.H.  &  'B.  from  the  Thomas 
-Myles  'Sons'  plant  is  1-62  miles,  whik  from  the  scales  of  the  Grand  Trunk  it  is 
miles. 

The  service  involved  is,  as  pointed  out  in  Mr.  Brown's  report,  made  up  of  two 
factors — 50  cents  per  car  for  weighing,  and  a  switching  charge  as  follows:  1  cent  per 
100  pounds,  minimum  $5  per  car,  if  weighed  before  placement,  and  2  cents  per  100 
pounds,  minimum  $10  per  car,  if  weighed  after  placement.  The  reason  for  the  2  cents 
per  100  pounds,  minimum  $10  per  car,  in  the  latter  case,  is  tliat  two  switching  move- 
ments are  required. 

It  seems  to  me  that  the  matter  must  be  looked  at  from  the  standpoint  of  the 
switching  service.  I  do  not  think  the  charge  of  50  cents  for  weighing  is  out  of  line; 
and,  further,  as  to  this  charge,  the  complainant  is  safe-guarded  by  Section  18,  in 
conjunction  with  section  E  of  rule  7,  Tariff  11,  C.E.C.  45,  effective  May  25,  1920. 
This  is  a  tariti"  of  the  Canadian  Freight  Association  dealing  with  special  and  'Joint 
Freight  Tariff  Rules  and  Regulations  governing  Weighing  of  Freight  Traffic.  It 
provides  for  a  tolerance : — 

"  on  all  other  freight  (including  coal  and  coke)  the  weight  of  which  is 

not  subject  to  change  from  its  inherent  nature.  ..  One  per  cent  of  the 

weight  of  the  lading,  hut  not  less  than  500  pounds  per  car." 

This  provision  is  in  accordance  with  what  is  set  out  as  to  "  tolerance  "  in  section 
4  (c)  of  General  Order  No.  283,  in  the  Mattel"  of  Trach  Scale  Allowances,  also  of 
"  Tolerance."  Under  this  provision,  a  50-ton  car  would  have  a  tolerance  of  1,000 
pounds.  Under  these  sections,  if  the  car  is  found  to  be  short  less  than  the  tolerance, 
the  shipper  stands  the  cost  of  weighing;  if  the  shortage  is  in  excess  of  the  tolerance, 
the  railway  stands  the  weighing. 

The  1  cent  local  switching  charge  is,  in  general,  the  minimum  applicable.  The 
switching  tariff  for  Hiamilton,  for  example,  shows  switching  rates  of  from  2  to  3^ 
cents  per  100  pounds,  rates  of  2  and  2:}  cents  being  very  common. 

It  might  be  argued  that  in  the  case  of  the  local  switching  service,  a  special 
service  was  being  done  for  the  individual  concerned  and  that,  therefore,  the  analogy 
would  be  imiperfect  between  this  and  what  is  involved  in  Myles'  case,  for  it  might 
be  urged  in  Myles'  case  that  the  hauling  of  the  car  to  the  weighing  scales  was  due 
to  the  railway  being  short  in  its  weights;  and  it  might  then  be  urged  that  it  was 
unfair  to  charge  a  man  for  a  railway  service,  that  is  to  say,  local  switching,  in 
connection  with  the  chedking  up  of  railway  shortage. 

Myles,  L  understand,  in  every  case  desires  the  car  to  be  weighed,  assuming  it  to 
be  short,  but,  leaving  this  aside,  I  think  he  is  adequately  safe-guarded,  because  under 
section  18  of  the  tariff  already  cited,  and  referring  to  sections  14  to  17,  inclusive, 
provision  is  made  that  neither  the  -weighing  charge  nor  the  switching  charge  shall 
apply  if  on  weighing  the  shortage  of  the  load  is  found  to  he  more  than  the  tolerance 
as  provided  in  rule  7,  section  E  of  the  tariff.  The  situation  then  is  that  if  the  car 
has  a  shortage  of  less  than  the  tolerance  Myles  has  to  stand  the  weighing  charge  and 
also  the  switching  charge;  if  it  has  a  shortage  in  excess  of  the  tolerance,  the  railway 
has  to  stand  both  the  weighing  and  switching  charge. 

I  see  no  reason  why  the  car  should  be  hauled  free  of  local  switching  charge  on 
mere  suspicion.    If  the  applicant  has  good  evidence  which  stands  the  test  of  weighing, 
he  is  amply  safeguarded. 
July  13,  11)21. 

The  Chief  Commi.-.-ioiier,  the  Deputy  Chief  Commissioner  and  Commissioner 
Boyce  concurred.   
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In  the  malter  of  the  application  of  Thos;.  Mi/lcs'  Sons,  Limitpd,  of  Hamilton,  in  tke' 
province  of  Ontario,  hereinafter  called  the  "  applica/nts,"  for  an  Order  suspend- 
ing operation  of  the  items  in  the  Canadian  Freight  Association's  Tariff 
C.R.C.  No.  4-5,  providing  increased  charges  for  the  weighing  of  carload  freight. 

File  Xo.  28721-2. 

Hon.  F.  B.  Carvell,  KjC,  Chief  Commissioner. 
S.  J.  McLeax,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Saturday,  the  13th  day  of  August,  A.D.  1921. 

Upon  hearing  the  application  in  the  presence  of  counsel  and  representatives  for 
the  applicants,  the  Canadian  Lumbermen's  Association,  the  Montreal  Board  of  Trade, 
the  Toronto  Board  of  Trade,  the  Canadian  Freight  Association,  the  Canadian  Manu- 
facturers' Association,  the  Union  Lumber  Company,  the  Laidlaw  Lumber  Company, 
and  the  Canadian  Pacific,  the  Grand  Trunk  and  the  Toronto,  'Hamilton  &  Buffalo 
Railway  Companies,  the  evidence  offered  and  what  was  alleged,  and  reading  the  written 
submissions  filed,  and  the  reports  of  the  Traffic  Officers  of  the  Board, — 

The  Board  orders:  That  the  application  be,  and  it  is  hereby,  dismissed. 

F,  B.  CABYELL, 

Chie]  Commissioner. 


Application  of  the  Canadian  Pacific  Bcdlway  Company  re  removal  of  station  agent  and 
appointment  of  caretaker-agent  at  Piaisan.ce,  Que. 

■  File  No.  4205.292. 

This  application  was  heard  at  a  sittings  of  the  Boa.rd  at  Ottawa  on  the  Gth  of 
July,  19^21.  The  ruling  of  the  Board  was  communicated  to  the  parties  concerned  by 
the  Assistant  Secretary  on  August  9,  as  follows: — 

RULING 

I  am  instructed  to  inform  you  that  the  Board  has  given  this  matter  careful  con- 
sideration, and  has  oome  to  the  conclusion  that,  under  all  the  circumstances,  a  care- 
taker-agent will  reasonab-ly  take  care  of  the  situation.  "The  figures  before  the  Board 
show  earnings  at  this  station  from  June,  1920,  to  May  1921,  as  follows: — 


Outbound  freight,  L.C.L   %  50855 

Outbound  freight,  C.L,   2,787  19 

Inbound  freight,  L.C.L   3,141  02 

Inbound  freight,  C.L,   235  24 

Tickets   2,228  70 

EJxpress   1,882  39 


Making  a  total  of   $10,783  09 


The  passenger  business  is  all  short-distance  traffic,  namely,  2,095  tickets  with  an 
average  per  ticket  of  83  cents. 

Of  the  total  freight  revenue,  $6,072,  $0,028  represents  L.C.L.  freight.  If  the 
express  earnings  are  included,  it  will  be  noted  that  the  bulk  of  the  earnings  at  this 
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station  is  concerned  with  relatively  small  package  shipments  of  freight.  An  order 
will,  therefore,  issue  authorizing  the  company  to  remove  its  regular  station  agent 
upon  the  condition  that  a  caretaker-agent  be  appointed. 

R.  RIOIIAKBSON, 

Assistant  Secretary,  B.R.C. 


ORDER  No.  31375 

In  the  inaiicr  of  application  of  the  Canadian  Pacific  Railway  Cow.pany,  hereinafter 
called  the  "applicant  company,"  under  the  provisions  of  the  General  Order  of 
the  Board  No.  119,  dated  January  31,  1911^,  for  authority  to  remove  the  station 
agent  at  Plaisance,  Lachute  Subdivision,  Quebec. 

File  No.  4205.292. 

Wednesday,  the  10th  day  of  August,  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  July  6, 
1921,  the  Canadian  Pacific  Railway  Company  and  the  residents  of  the  village  of 
Plaisance  and  vicinity  being  represented  at  the  hearing,  and  what  was  alleged;  and 
upon  reading  the  written  submissions  filed, — 

The  Boards  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  remove  the  station  agent  at  Plaisance,  in  the  province  of  iQuebec,  subject  to  and 
upon  the  condition  that  a  caretaker  agent  be  appointed  to  see  that  the  station  is  kept 
clean,  and  when  necessary  heated  and  lighted  for  the  accommodation  of  passengers, 
and  to  be  present  on  the  arrival  and  departure  of  trains.  The  duties  of  such  care- 
taker agent  to  be  all  those  of  an  ordinary  agent  excepting  the  (billing  of  freight  and 
handling  the  telegraph  system. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  31359 

In  the  matter  of  the  applica.tion  of  the  residents  of  St.  Eustache,  in,  the  province  of 
Quebec,  for  an  Order  requiring  the  Canadian  National  Railways  to  remove* 
their  station  at  St.  Eustache,  bach  a  distance  of  J^OO  or  500  feet  from  its  present 
location,  as  shown  on  the  plan  on  file  with  the  Board  under  file  No.  26331. 

Monday,  the  25th  day  of  July,  A.D.  1921. 

TTon.  F.  B.  Carvell,  K.C,  Chief  Commissioner.  ' 
TTon.  W.  B.  Naxtel,  K.C.,  Deputy  Chief  Commissioner. 

Upon  liearing  the  application  at  the  sittings  of  the  Board  held  in  Montreal, 
,\rarch  23,  1021,  the  residents  of  St.  Eustache  and  the  'Canadian  National  Railways 
bfjing  represente'd  at  the  hearing,  and  what  was  alleged;  and  upon  an  examination  by 
the  Board  of  the  locus  in  quo,  the  parties  in  interest  consenting — 
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The  Board  orders:  That,  upon  the  production  of  a  certificate  by  an  Engineer  of 
the  Board  that  the  road  &hown  on  the  plan,  dated  'Montreal,  October  1,  1919,  mailed 
"  hig-hway,"  is  constructed  and  completed  to  his  satisfaction,  and  the  condition  that, 
application  be  made  by  the  municipality  of  ISt.  lEustache  for  authority  to  construct, 
at  its  own  expense,  a  highway  crossing  over  the  railway  at  the  point  at  which  said 
station  is  to  be  located,  the  iCanadian  ilSTational  'Railways  be,  and  they  are  hereby, 
required  to  remove  their  station  at  St.  Eustache,  in  the  province  of  Quebec,  to  the 
site  marked  on  the  plan,  not  more  than  600  feet  west  of  its  present  location. 

F.  B.  OAEVELL, 

Chief  Commissioner. 


ORDER  m.  31406 

In  the  matter  of  the  application  of  the  Rubber  Association  of  Canada,  Toronto,  for 
revised  ratings  on  rubber  and  rubber  articles  as  they  appear  in  supplement  15 
to  Canadian  Freight  Classification  No.  16. 

File  Ko.  19367.69.1. 

Saturday,  the  6th  day  of  August,  A.D.  1921. 

F.  B.  iCarvell,  K.C,  Chief  Commissioner. 
'  S.  J.  McLean,  Assistant  Chief  Commissioner. 
Hox.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  March 
15,  1921,  the  applicants,  the  Canadian  Freight  Association,  the  Toronto  Board  of 
Trade,  and  the  Grand  Trunk,  Canadian  Pacific  and  Canadian  National  Railway 
Companies  being  represented  at  the  hearing,  and  what  was  alleged;  and  upon  reading 
the  written  submissions  filed. 
The  Board  orders: 

That  item  No.  12,  page  45,  of  Supplement  No.  15  to  the  Canadian  Freight 
Classification  No.  16,  be  corrected  to  read  as  follows: — 

Tires,  Rubber — 
Pneumatic  (See  Note  1) — 

L.C.L.  C.L. 


In  wrapped  bales  or  wrapped  bundles  (See  Note  3)   1| 

In  metal  strapped  and  sealed  bundles  ('See  Note  3)   1 

In  boxes  or  crates    1 

Loose  or  in  packages,  C.L.  minimum  weight  20,000  pounds. 

(See  Note  4)    3 


That  item  No.  16,  page  45,  of  Supplement  No.  15  to  the  Canadian  Freight  Classi- 
fication No.  16,  be  corrected  to  read  as  follows : — 

Tire  Tubes 

L.C.L.  C.L. 

In  boxes  or  crates    1 

In  packages  named;  C.L.  minimum  weight  20,000  pounds..  3 

Note  1. — Ratings  apply  also  on  tires  containing  inner  tubes. 

Note  2. — Wrapping  must  be  of  burlap;  or  of  paper  and  burlap;  or  of  waterproof 
paper  reinforced  with  a  cotton  cloth  of  not  less  than  40  by  40  threads  to  the  inch,  the 
combined  wrapping  material  having  a  resistance  of  not  less  than  60'  pounds  to  the 
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square  inch.  Mullen  test;  or  of  two  tliicknessee  of  waterproof  paper  fastened 
together  with  a  waterproof  composition  and  containing  parnllel  strands  of  yarn  not 
more  than  three-eighths  inch  apart,  the  combined  wrapini?:  material  having  a  resist- 
ance of  not  lees  than  60  pounds  to  the  square  inch,  Mullen  test ;  or  of  a  waterproof 
material  produced  hy  uniting  with  a  waterproof  composition  two  thicknesses  of  paper, 
each  weighing  not  less  than  60  pounds  to  a  ream  (480  sheets  24  inches  by  36  inches), 
the  combined  wrapping  material  having  a  resistance  of  not  less  than  100  pounds  to 
the  square  inch,  Mullen  test. 

Note  3. — Wrapped  to  comply  with  Note  2  and  strapped  with  not  less  than  two 
metal  straps  not  less  than  three-quarters  of  an  inch  in  width  and  not  less  than  O-O'lS 
of  an  inch  in  thickness,  and  having  a  tensile  strength  of  not  less  than  500^  pounds 
and  sealed  with  metal  seals. 

Note  4. — Tires  when  shipped  loose  must  be  loaded  and  unloaded  by  owners. 

And  it  is  further  Ordered:  That  the  changes  herein  mentioned  be  made  effective 
forthwith  in  'Supplement  No.  17  to  'Canadian  Freight  'Classification  No.  16. 

F.  B.  CAnVELL, 

Ohief  Commissioner. 


ORDER  No.  31365 

In  the  matter  of  the  application  of  the  London  Railway  Commission  und  the 
Michigan  Central  Railroad  Company,  under  section  15Jf  of  the  Railway  Act, 
1919,  and  section  3  of  an  Act  respecting  the  London  and  I^ort  Stanley  Railway 
Company,  1^-5  George  V,  Chapter  9.6,  for  a  recommendation  to  the  Governor 
in  Council  for  the  sanction  of  an  agreement  entered  into  hetiveen  the  said 
companies,  dated  De.cemher  23,  191.5,  a  copy  of  said  'agreement  heing  attached 
hereto,  marked  "A." 

File  No.  25649.13. 

Wednesday,  the  lOtla  day  of  August,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

Upon  reading  the  agreement  and  the  reports  of  the  Chief  Traffic  and  the  Chief 
Operating  Officer  of  the  Board,  and  its  appearing  to  the  Board  that  the  said  agree- 
ment is  entered  into  for  the  transaction  of  the  usual  and  ordinary  business  of  the 
companies,  and  the  consent  of  the  shareholders  is,  in  the  opinion  of  the  Board,  there- 
fore unnecessary, — 

The  Board  orders: 

1.  That  the  companies  be,  and  they  are  hereby,  relieved  from  complying  with 
the  provisions  of  the  Act  requiring  the  consent  of  the  shareholders  and  publication 
of  notice  of  the  application  in  the  Canada  Gazette. 

2.  That  the  said  agreement  be,  and  it  is  hereby,  recommended  to  the  Governor 
in  Council  for  sanction,  provided  that  this  recommendation  shall  not  be  construed 
as  in  any  way  affecting  the  liability  of  either  of  the  said  companies  under  the  Regu- 
lations Governing  Baggage  Car  Traffic  in  Canada,  approved  by  the  General  Order 
of  the  Board  No.  151,  dated  November  8,  1015. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  31381 

In  the  matter  of  the  application  of  the  Nipissing  Central  Railway  Company,  herein- 
after called  the  "applicant  company/'  for  approval  of  its  Standard  Passenger 
Tariff  No.  C.R.C.  23. 

File  No.  29168  Pt.  1. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Friday,  the  12th  day  of  August,  A.D.  1921. 

The  said  Standard  Passenger  Tariff  having  been  filed  on  the  basis  prescribed  in 
order  of  the  Board  No.  31317,  dated  July  27,  1921,— 

The  Board  orders:  That  the  applicant  company's  Standard  Passenger  Tariff  of 
maximum  tolls,  'CRjC.  No.  23,  be,  and  it  is  hereby,  approved;  the  said  tariff  to  be 
published  in  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  31400 

In  the  matter  of  the  complaint  of  tJie  Department  of  Agriculture,  Canada,  against 
the  rate  on  fruits  and  vegetahles  from  p\oints  on  the  Toronto,  Hamilton,  and 
Buffalo  Railway  to  Hamilton  for  shipment  beyond,  charged  hy  the  American 
Railway  Express  Company. 

File  26848-6 

Wednesday,  the  17th  day  of  August,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

L'pon  reading  what  is  filed  in  support  of  the  complaint  and  on  behalf  of  the 
American  Railway  Express  Company, — 

The  Board  orders:  That  the  American  Railway  Express  Company  be,  and  it  is 
hereby,  required  to  publish  and  file  a  tariff  showing  a  proportional  rate  of  24  cents 
per  100  pounds  on  fruits  and  vegetables  from  shipping  points  on  the  Toronto, 
Hamilton,  and  Buffalo  Railway  to  Hamilton,  applicable  to  shipments  destined 
beyond  Hamilton;  the  same  to  become  effective  August  27,  1921. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  'No.  31394 

In  the  matter  of  the  application  of  the  British  Columhia  Telephone  Company,  here- 
inafter called  the  "applicant  company"  for  approval  of  its  revised  tariffs  of 
telephone  tolls. 

File  No.  ^9886 

Friday,  the  19th  day  of  August,  A.D  .19'21. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

The  applicant  company  having  filed  revised  tariffs  covering  changes  in  rates 
and  charges,  and  the  same  having  been  checked  hj  the  Board's  Traffic  Department 
and  having  been  found  to  be  in  accordance  v/ith  the  judgment  of  the  Board,  dated 
July  23,  1^921,  and  the  Order  of  the  Board  No.  31310,  dated  July  27,  1921,— 

The  Board  orders:  That  the  applicant  company's  tariff  C.R.O.  No.  5,  covering 
exchange  rentals  and  charges;  and  Supplement  No.  1  to  Tariff  C.R.C.  No.  3,  covering 
toll  charges — to  become  effective  on  September  1,  1921,  be,  and  they  are  hereby, 
approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


CTRlClTLAR  NO.  192 

June  15,  19'21. 

Explosion  of  locomotive  hoilers 

File  16513. 

Some  time  -dgo  there  was  an  explosion  in  the  boiler  of  a  locomotive,  and,  upon  the 
arrival  of  the  Board's  Inspector,  it  was  found  that  the  water  glass  mountings,  all 
gauge  cocks,  and  left  top  clieck  had  been  taken  off  of  the  boiler  and  forwarded  to  the 
company's  offices.  i  ! 

When  such  accidents  occur  in  future,  the  Board  desires  it  to  ibe  distinctly  under- 
stood that  the  appurtenances  in  connection  with  the  water  supply  of  the  locomotive 
boiler  must  not  be  removed  from  the  boiler  and  in  no  way  interfered  with  until  after 
the  Board's  Inspector  has  completed  his  inspection. 

In  this  connection  reference  is  made  to  clause  50  of  the  Board's  General  Order 
Xo.  78  requiring  the  railway  company  concerned  to  send  to  the  Board's  Chief 
Operating  Officer,  at  Ottawa,  a  telegraphic  report  of  such  occurrences^,  land  stating 
where  the  locomotive  may  be  inspected. 

By  Order  of  the  Board,  ' 

A.  D.  CARTWRIGHT, 

Secretary. 
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OrRCULAR  XO.  193 

August  12,  1921. 

Hand-holds  over  the  doorways,  inside  of  Baggage,  Mail  and  Express  Cars. 

rile  31162. 

A  recent  investigaticn  held  by  the  Board's  Operating  Department  into  a  serious 
accident  discloses  the  fact  that  hand-holds  over  the  doorways,  inside  of  baggage,  mail 
and  express  cars,  etc.,  are  not  at  all  times  secured  to  the  frame  of  the  cars  as  they 
should  be;  nor  do  they  comply  with  the  safety  regulations  prescribed  in  General 
Order  No.  102. 

The  attention  of  the  railway  companies  is  called  to  this  condition  and  they  are 
requested  to  have  their  equipment  looked  over  as  quickly  as  possible  and  strengthen 
the  means  of  fastening  these  hand-holds,  where  necessary,  so  that  a  repetition  of  the 
accident  referred  to  above  will  be  guarded  against. 

By  order  of  the  Board, 

A.  D.  CABTWBIGHT, 

Secretary. 
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Complaint  of  the  Nuhol  Fuel  Company,  Limited,  Toronto,  Ont.,  against  the  can- 
cellation of  commodity  rates  on  coal  briquettes  from  Toronto,  and  application 
for  general  rates  on  this  commodity. 

File  No.  30899 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Effective  March  16,  1920,  the  Grand  Trunk  and  Canadian  Pacific  Kailway  Com- 
panies published  commodity  rates  on  coal  briquettes  from  Toronto  to  a  number  of 
points  in  Ontario;  and  on  March  18,  1921,  the  rates  were  withdrawn  by  the  railway 
companies.  The  commodity  rate  which  was  thus  in  operation  in  the  period  in 
question  out  from  Toronto  was  the  'Buffalo  rate  on  briquettes  made  applicable  from 
Toronto. 

At  present  briquettes  move  out  from  Toronto  on  the  coal  mileage  rate.  What 
is  asked  for  is  a  commodity  rate  equal  to  T'5  per  cent  of  the  coal  mileage  rates. 

It  was  stated  by  the  applicant  that  there  was  competition  from  the  coal  and 
imported  briquettes  moving  in  by  way  of  Buffalo.  In  respect  of  movements  to 
points  in  northern  Ontario  the  evidence  was  that  the  applicant  could  compete  with 
the  coal  rate  from  Buffalo.  He  represented,  however,  that  on  easterly  and  westerly 
movements  his  product  was  submitted  to  "  rather  close  competition "  by  the  rates 
from  Buffalo  on  either  coal  or  imported  briquettes. 

Some  exception  was  taken  to  the  raw  material  for  briquettes  moving  on  the  same 
rate  as  prepared  sizes,  and  it  was  set  out  that  in  the  United  States  a  lower  rate  was 
given  to  briquetting  plants.  The  tariffs  covering  the  practice  alleged  are  not  on  file 
with  the  Board,  and  the  subject-matter  of  the  tariffs  is  one  not  under  the  Board's 
jurisdiction.  In  view  of  the  fact  that  the  applicant  is  asking  for  a  reduction  on  the 
manufactured  article  out,  not  on  the  raw  material  in,  the  comparison  is  not  con- 
clusive. ' 

Tariffs  have  been  checked  showing  the  movements  from  Buffalo  and  from  Detroit 
to  various  points.  On  movements  from  Buffalo  into  Canada  seven  points  have  been 
checked  with  mileages  from  22  to  64.  By  Michigan  Central  tariffs,  the  rate  for 
anthracite  briquettes  and  anthracite  coal,  prepared  sizes,  is  the  same.  From  Detroit 
to  various  Canadian  points,  the  longest  distance  being  Toronto,  the  briquette  rate 
is  higher.  Toronto,  with  a  rate  of  $1.15  on  coal,  has  a  rate  of  $1.65  on  briquettes. 
Brampton  has  rates  of  $1.45  and  $1.65.  Orangeville,  a  branch  line  movement,  has  a 
rate  of  $1.80  on  coal  and  $2  on  briquettes.  London  and  St.  Thomas  have  respective 
rates  on  $1.25  and  $1.45. 
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In  dealing  with  increases  in  rates  in  its  judgment  of  'September  6,  1920',  the 
Board  prescribed  a  very  much  lower  rate  of  increase  on  coal  than  was  provided  for  in 
the  increase  of  rates  south  of  the  in ternationaL  boundary.  While  in  official  classi- 
fication territory  there  was,  in  general,  a  40'  per  cent  increase  allowed,  the  increase 
on  coal  in  Canada  varied  from  10'  cents  to  a  maximum  of  20  cents  per  ton.  What  is 
asked  for  here  is  a  reduction  as  to  a  particular  item  moving  on  the  coal  mileage  scale. 

During  1920,  the  applicants  moved  about  200  cars  on  the  Grand  Trunk.  The 
Canadian  Pacific  submitted  a  statement  of  some  50  cars  moving  in  the  period  March 
15,  1920,  to  April  15,  1920.  On  further  analysis  of  these,  it  appears  that  315  of  these 
were  handled  by  the  Grand  Trunk  and  15  by  the  Canadian  Pacific.  During  the 
period  the  commodity  rates  were  in  operation,  the  Grand  Trunk  moved  71  cars  of 
briquettes  to  points  to  which  commodity  rates  had  been  established.  The  commodity 
rates  operated  as  a  maximum  to  intermediate  points,  and  7  cars  of  briquettes  moved  to 
such  intermediate  points.  One  hundred  and  twenty-two  cars  moved  to  points  to 
which  no  commodity  rates  were  effective;  consequently  they  were  handled  on  the 
mileage  basis.  The  coal  mileage  basis  is  the  rate  on  which  the  local  movements  on 
coal  and  on  gas  house  coke  take  place.  During  the  period  when  some  20O  cars  of 
briquettes  moved,  78  of  these  being  on  the  commodity  rate,  there  were  some  75,000 
tons  of  coal  moved  on  the  coal  mileage  rate,  which  would  be  equivalent  to  the  m.ove- 
ment  of  1,500  cars. 

It  was  admitted  by  the  applicant  in  evidence  that  the  briquettes  in  question 
were  somewhat  higher  in  thermal  units  than  anthracite.  The  following  'discussion 
took  place : — 

^*  The  Assistant  Chief  Commissioner:  How  does  your  briquette  compare 
in  thermal  units  with  anthracite? 

"  Mr.  iScHUCH :  It  is  higher  in  thermal  units,  very  slightly.  We  make  no 
point  of  that. 

The  Assistant  Chief  Commissioner  :  A  ton  of  your  product  is  equal, 
and  perhaps  somewhat  better  than  a  ton  of  anthracite  in  fuel  value? 

Mr.  ScHUCH :  Yes,  sir.  I  can  point  to  you  that  our  briquettes  have  an 
ash  content  of  16  per  cent,  and  I  can  show  you  shipments  of  coal  coming  in 
with  as  high  a  percentage  as  26  of  ash. 

"  The  Assistant  Chief  Commissioner  :  It  is  claimed  for  briquettes  that 
there  is  a  smaller  percentage  of  ash  so  that  it  is  really  the  competition  of  a 
better  product  selling  at  a  lower  price. 

"  Mr.  SciiucH :  That  is  quite  so.  There  is  coming  a  day  when  briquettes 
will  be  able  to  demand  a  price  equal  to  or  exceeding  that  of  coal." 

What  is  being  asked  for  is,  in  effect,  a  preference  for  one  article  now  moving 
on  the  coal  mileage  scale  in  comparison  with  other  articles  moving  on  the  coal  mileage 
scale,  with  which  articles  the  briquettes  are  competitive. 

The  Board  has  recognized  that  where  a  carrier  handles  the  raw  material  in  and 
the  finished  material  out,  it  may  consider  this  and  give  a  reduced  rate  on  the  inbound 
traffic. 

Michigan  Central  Sugar  Co.  vs.  C.  W.  &  L.  E.  Ry.  Co.,  11  Can.  Ry.  Cas.,  353. 

International  Paper  Co.  vs.  0.  T.,  C.  P.,  and  C.  N.  Ry.  Cos.,  15  Ca^  Ry.  Cas.,  Ill, 
at  p.  115. 

What  is  a.skf'd  for  here  is  the  converse;  that  is  to  say,  it  is  asked  that  there  should 
be  a  reduction  on  the  outbound  rate.  Further,  the  reduction  asked  for,  for  example  in 
the  case  of  the  Grand  Trunk,  is  not  limited  to  a  reduction  out  on  the  manufactured 
material  made  from  the  raw  material  carried  in  on  the  Grand  Trunk;  but  the  appli- 
cation as  launched  is,  in  effect,  one  for  a  reduction  in  rate  outbound,  irrespective  of 
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the  fact  whether  the  outhound  carrier  has  had  the  advantage  of  the  inbound  hauL 

The  judgment  in  the  International  Paper  Comxjany,  above  referred  to,  raised  the 
query  as  to  whether  the  original  shippers  should  not  obtain  in  all  instances  the  s£fnie 
rates  on  the  rough  commodity  irrespective  of  the  movement  out  of  the  finished 
material  (see  p.  115).  It  concluded  that  on  account  of  the  established  practice,  it 
would  be  impossible  to  discontinue  the  application  of  the  principle  without  a  complete 
dislocation  of  existing  tariffs  built  up  on  this  practice. 

While  there  is  no  question  that  the  Board  has  power  to  deal  with  the  question 
of  through  rates,  and  to  provide  that  the  through  rates  shall  be  less  than  the  sum  of  the 
locals,  what  is  herein  involved  is  a  matter  of  two  separate  contracts  of  carriage — the 
contract  of  carriage  in  on  the  raw  material  and  the  contract  of  carriage  out  on  the 
finished  material,  the  two  contracts  not  being  of  necessity  tied  up  to  movements  on 
the  same  railway.  Unless  there  are  special  factors  affecting  the  briquette  industry, 
the  Board,  in  my  opinion,  would  have  to  look  to  the  reasonableness  of  the  rate  in  on 
the  raw  material  and  the  reasonableness  of  the  rate  out  on  the  finished  material. 

Towards  the  close  of  the  hearing,  the  opinion  was,  in  substance,  expressed  by 
applicant  that  a  final  determination  of  the  matter  would  properly  rest  upon  a  wider 
development  of  the  industry  than  at  present  existed.  Mr.  Schuch,  who  appeared  for 
the  applicant,  expressed  the  opinion  that  it  would  be  unfair  to  the  briquette  business 
in  general  for  the  Board  to  make  a  decision  on  the  business  concerned  with  the  single 
plant  of  the  applicant;  and  in  response  to  a  query  as  to  whether  the  Board  should 
wait  until  some  more  plants  were  established,  he  said  he  would  rather  have  this  done 
than  have  a  higher  rate  established  and  maintained.  I  understand  that  what  is 
meant  by  the  latter  statement  is  a  declaration  by  the  Board  that  the  higher  rates  should 
be  maintained. 

On  what  is  before  the  Board,  I  am  of  opinion  that  the  application  for  a  reduced 
basis  applied  for  has  not  been  justified. 
July  28,  1921. 

Commissioner  Eutherford  concurred. 


ORDEE  XO.  3'1459 

hi  the  matter  of  the  complaint  of  the  Nuhol  Fuel  Company,  Limited,  of  Toronto, 
Ont.,  against  the  cancellation  of  commodity  rates  on  coal  briquettes  from 
Toronto. 

File  Xo.  30S99 

•  Tuesday,  the  23rd  Day  of  August,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Butherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  complaint  at  the  sittings  of  the  Board  held  in  Toronto,  May 
27,  1921,  the  complainant,  the  Grand  Trunk  and  Canadian  Pacific  Bailway  Com- 
panies, and  the  Canadian  National  Railways  being  represented  at  the  hearing,  and 
what  was  alleged;  and  upon  the  report  and  recommendation  of  the  Traffic  Officer  of 
the  Board, — 

The  Board  Orders:  That  the  complaint  be,  and  it  is  hereby,  dismissed. 

F.  B.  CAPtVELL, 

Chief  Commissioner. 


27489—2 
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Application  of  the  residents  of  the  Tillage  of  Hephurn,  Saskatchewan,  and  district, 
for  an  Order  directing  the  Canadian  National  Railways  to  construct  a  suitable 
station  and  appoint  a  permanent  agent  at  Hephurn. 

File  No.  30i9'2!4 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

This  case  was  heard  at  Saskatoon  on  the  21st  day  of  April  last  and  consists  of  an 
application  for  the  establishment  of  a  regular  agent. 

An  examination  of  the  traffic  for  the  years  1918,  1919,  and  1920  respectively 
shows  that,  with  the  exception  of  1919,  the  total  traffic  is  well  over  $20,000  per  year, 
but  it  also  sliows  that  a  very  large  proportion  of  this  consists  of  outward  movements 
in  tlie  autumn  months,  which  evidently  would  be  grain.  The  inward  freight  is  quite 
heavy,  but  the  passenger  business  seems  to  be  practically  nothing. 

The  report  of  Inspector  Gardiner  states  that,  as  there  is  only  a  semi-weekly 
mixed  train  service,  he  thinks  a  caretaker  agent  would  be  quite  sufficient,  in  which 
I  concur,  although,  should  greater  train  service  be  furnished  in  the  future,  it  seems 
to  me  that  the  population,  business  and  general  conditions  would  warrant  the  estab- 
lishment of  a  regular  agency  station.  For  the  present,  however,  I  think  that  a  care- 
taker agent  should  be  sufficient. 

Inspector  Gardiner  also  suggests  that  the  waiting  room  be  enlarged  from  10  feet 
by  14  feet  to  10  feet  by  24  feet,  in  which  I  also  concur,  and,  therefore  think  an  order 
should  go  accordingly. 

Ottawa,  Ont.,  August  26,  1921. 

Commissioner  Boyce  concurred. 


O'RDETl  No.  31449 

In  the  matter  of  the  application  of  the  residents  of  the  village  of  Hephurn,  Sas- 
hatchewan,  and  district,  for  an  Order  directing  the  Canadian  National  Railways 
to  construct  a  suitahle  station  and  to  appoint  a  permanent  agent  at  Hephurn; 

File  No.  30924 

Monday,  the  2'9th  day  of  August,  A.D.  1921. 

Hox.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
A.  C.  Boyce,  K.C,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Saskatoon, 
April  21,  1921,  the  applicants  and  the  railway  company  being  represented  at  the 
hearing,  and  what  was  alleged, — 

The  Board  orders  as  follows: — 

1.  That  the  Canadian  National  Railways  be,  and  they  are  hereby,  directed  forth- 
with to  appoint  a  caretaker  agent  at  Hepburn,  in  the  province  of  Saskatchewan,  to  see 
that  the  station  building  is  kept  clean,  and  when  necessary  heated  and  lighted  for  the 
accommodation  of  passengers,  and  to  be  present  on  the  arrival  and  departure  of  trains. 
The  duties  of  such  caretaker  agent  to  be  all  those  of  an  ordinary  agent  excepting  the 
billing  of  freight  and  handling  the  telegraph  system. 

2.  That  the  waiting-room  in  the  said  station  at  Hepburn  be  enlarged  from  ten 
feet  by  fourteen  feet  to  ten  feet  by  twenty-four  feet. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  the  United  Farmers  of  Rowley,   Local   1^07,  for  a  station  and  the 
appointment  of  an  agent  at  Rowley,  Alia. 

File  No.  31004 

JTIDGME(XT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

This  case  was  heard  at  Calgary  in  April  last.  The  application  is  for  the  con- 
struction of  a  station  building  and  the  appointment  of  a  regular  agent.  The  traffic 
returns  were  not  available  at  the  hearing,  but  have  lately  been  furnished,  and  the 
statement  for  1918  shows  a  total  revenue  of  $2i5,817,  for  1919,  $104,820,  and  for  1920, 
$122,932. 

In  addition  to  the  amount  being  large  enough  to  meet  the  requirements  of  the 
existing  order,  the  inward  business  of  all  three  years  shows  a  very  fair  percentage 
of  the  total,  thus  showing  that  there  must  be  a  considerable  number  of  people  in  the 
vicinity  to  be  served.  During  the  years  1919  and  1920,  there  was  a  steady  outgoing 
carload  movement  from  September  until  May.  The  passenger  receipts  are  abnor- 
mally low  as  compared  with  the  freight,  but,  taking  it  all  together,  it  is  a  point  at 
which  there  should  be  both  adequate  station  buildings  and  a  resident  agent.  At  the 
hearing  it  was  stated  by  Mr.  Eraser,  representing  the  C.N.R,,  that  "  there  was  no 
station  there  now,  the  reason  being  that  the  old  station  was  burned  down  and  had 
not  yet  been  replaced." 

I,  therefore,  think  an  order  should  issue  providing  for  the  appointment  of  an 
agent  forthwith  and  the  construction  of  a  Xo.  3  station,  to  be  completed  on  or  before 
the  1st  day  of  July  next. 

Ottawa,  Ont.,  August  26,  1921. 

Commissioner  Boyce  concurred. 


ORDER  Xo.  31453 

In  the  matter  of  the  application  of  the  United  Farmers  of  Alberta,  Rowley  Local  No. 
Jh97,  for  an  order  directing  the  Canadian  Natiojml  Railways  to  construct  a  station 
building  and  maintain  an  agent  at  Rowley: 

File  Xo.  31094 

Monday,  the  29th  day  of  August,  A.D.  1921. 

Hox.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
A.  C.  Boyce,  K.C,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Calgary,  April 
18,  1921,  the  applicants  and  the  railway  company  being  represented  at  the  hearing, 
and  what  was  alleged, — 

The  Board  orders:  That  the  Canadian  Xational  Railways  be,  and  they  are  hereby, 
forthwith  required  to  appoint  a  station  agent  at  Rowley,  in  the  province  of  Alberta, 
and  to  construct  a  Xo.  3  station  at  the  said  point,  on  or  before  the  1st  day  of  July, 
1922. 

F.  B.  CARVELL, 

Chief  Commissioner, 
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Application  of  the  residents  of  Amazon,  Sash.,  and  district  for  an  Order  requiring 
the  Canadian  Pacific  Railway  Company  to  place  a  permanent  agent  and  pro- 
vide a  suitahle  station  house  with  freight  shed  at  that  point. 

File  No.  4205.177 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

At  the  hearing  at  Saskatoon  I  stated  that,  if  this  case  had  come  before  me  in  the 
first  instance,  I  would  have  had  no  hesitation  in  refusing  the  application.  It  is  true 
the  revenue  shows  about  $38,000  for  the  year  19'20,  but  $28,000  of  this  is  outward 
freight,  of  which  over  $25,000  was  in  the  months  of  September,  October,  November, 
and  December.  The  passenger  business  is  light  as  well  as  the  inward  freight.  The 
immediate  community,  according  to  the  evidence,  consists  of  one  store,  a  school,  and 
one  other  building,  the  total  number  of  residents,  including  the  employees  of  the 
railway  company,  being  not  over  fifteen.  The  railway  company  have  already  been 
notified  to  provide  a  grain  agent  from  the  15th  of  September  until  the  31st  of 
December  next,  and,  in  my  opinion,  commencing  the  first  day  of  January,  there 
should  be  a  caretaker  agent,  and  an  order  should  go  accordingly. 
Ottawa,  Ont.,  August  26,  1921. 

Commissioner  Boyce  concurred. 


ORDEE  No.  31461 

In  the  matter  of  the  application  of  the  residents  of  Amazon,  Saskatchewan,  and 
district  ,for  an  Order  directing  the  Canadian  Pacific  \Railway  Company  to 
place  a  permanent  station  agent  and  to  provide  a  suitable  station  house,  with 
'   freight  shed,  at  Amazon. 

File  No.  4205.177 

Thursday,  the  1st  day  of  September,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Saskatoon, 
April  21,  1921,  the  applicants  and  the  railway  company  being  represented  at  the 
hearing,  and  what  was  alleged, — 

The  Board  orders:  That,  as  provided  by  General  Order  No.  54,  dated  January 
6,  1910,  and  agreed  to  by  the  railway  company,  a  grain  agent  be  appointed  and  con- 
tinued at  Amazon,  in  the  province  of  Saskatchewan,  from  the  15th  day  of  September 
to  the  31st  day  of  December  next. 

2.  That,  commencing  January  1,  1'922,  a  caretaker  agent  be  maintained  at  the 
said  station  to  see  that  the  station  building  is  kept  clean,  and  when  necessary  heated 
and  lighted  for  the  accommodation  of  passengers,  and  to  be  present  on  the  arrival 
and  departure  of  trains;  the  duties  of  such  caretaker  agent  to  be  all  those  of  an 
ordinary  agent  excepting  the  billing  of  freight  and  handling  the  telegraph  system. 

F.  B.  CARVETX, 

Chief  Commissioner. 
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Application  of  the  Department  of  Public  "IVor/js  of  the  Province  of  British  Columbia 
for  an  Order  authorizing  the  construction  of  a  level  crossvng  over  the  tracks 
of  the  Gram.d  Trunk  Pacific  Railway  Company  at  station  21:12-6,  Cow  Bay, 
Prince  Rupert,  B.C. 

'  File  3452.126 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner: 

This  application  was  heard  by  the  Board  at  Prince  Bupert  in  October,  1920,  and 
consists  of  an  application  by  the  Department  of  Public  Works  of  the  province  of 
British  Columbia  for  the  right  to  cross  at  grade  the  tracks  of  the  Grand  Trunk 
Pacific  Railway  Company  situate  at  a  point  just  southwest  of  Cameron  cove,  com- 
monly called  Cow  bay,  in  the  city  of  Prince  Rupert .  The  double  tracks  of  the 
railway  above  referred  to  could  not  be  considered  as  a  main  line,  but  I  would  call 
them  spur  lines  extending  from  the  site  of  the  proposed  station  and  steamboat  wharf 
to  the  drydock,  cold  storage  plant,  saw-mill,  and  other  industries. 

There  is  another  application  before  the  Board,  which  was  heard  at  the  same  time 
and  which  has  been  the  sufbject  matter  of  considerable  dispute,  viz.,  an  application 
by  the  Grand  Trunk  Pacific  Railway  Company  for  the  right  to  fill  in  Cameron  cove, 
and  it  is  almost  impossible  to  discuss  the  first  application  intelligently  without  dis- 
cussing the  second,  although,  in  this  judgment,  I  am  considering  only  the  application 
for  the  grade  crossing  without  having  any  reference  whatever  to  the  filling  in  of  Cow 
bay. 

Some  years  ago,  there  was  an  order  of  this  Board,  authorizing  the  company  to 
fill  in  Cow  bay,  but,  on  account  of  very  serious  protests  of  fishermen  and  others  who 
use  this  as  an  improvised  dry-dock  for  repairing  small  craft  at  low  tide,  the  order 
was  rescinded.  In  the  year  1918,  an  agreement  was  entered  into  between  the  Grand 
Trunk  Pacific  Railway  Company  and  the  province  of  British  Columbia  by  which 
the  province  agreed  to  the  filling  in  of  Cow  bay  and  the  conveyance  of  the  necessary 
lands  therefor,  in  return  for  which  the  railway  company  agreed  to  convey  to  the 
province  certain  lands  on  the  water  front,  and,  by  Order  in  Council,  dated  the  9th 
day  of  August,  1920,  P,C.  15T4,  the  Governor  in  Council  approved  very  extensive 
plans  for  a  complete  development  scheme  at  Prince  Rupert,  subject,  however,  to  the 
approval  of  this  Board.  If  the  total  trackage  provided  for  in  this  last-mentioned  plan 
were  constructed,  then  the  highway,  if  constructed,  would  eventually  cross  eight  or 
ten  tracks,  which  would  be  entirely  impracticable. 

On  the  other  hand,  I  feel  satisfied  the  Canadian  Xational  authorities,  who  now 
have  the  ownership  and  management  of  the  Grand  Trunk  Pacific  Railway  Company, 
have  no  intention  of  carryng  out  any  such  extensive  plan  as  authorized  by  the  Order 
in  Council,  and  considerable  corresnondence  has  been  passincr  between  the  city  of 
Prince  Rupert,  the  Canadian  IN'ational  Railways,  and  this  Board  durinsr  the  past 
eight  or  nine  months  to  see  if  some  scheme  could  not  he  devised  which  would  be 
asreeable  to  all  parties.  Unfortunately  no  actual  aerreem.ent  has  been  arrived  at, 
although  I  think  the  parties  are  so  near  toerether  that  T  would  be  justified  in  issuing 
an  order  which  would,  in  my  opinion,  do  justice  to  all  parties  concerned. 

In  the  month  of  December  last,  I  wrote  to  ^fr.  Hanna,  President  of  the  Cana- 
dian National  System,  givinsr  him  my  views  as  to  the  ultimate  development  of  Prince 
Rupert  and  makintr  suggestions  re  the  highway  crossing.  Tn  his  letter  of  ^farch  30 
in  reply  thereto,  this  passage  occurs: — 

"  At  the  present  time  it  does  not  look  as  thoucrh  the  railway  will  go  ahead 
with  the  proposed  development  work.  but.  on  the  other  hand,  provision  should 
be  made  for  possible  future  sidiners,  storage  tracks,  and  a  proper  shunting 
yard  to  take  care  of  the  industries  and  wharves  now  located  in  this  vicinity 
and  which  may  develop  in  the  future." 
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^[r.  Hanna  finally  proposed  that  the  Board  authorize  the  plans  of  the  railway  com- 
pany for  the  filling  of  Cow  bay  and  the  railway  company  would  for  the  time  being 
witlidraw  any  opposition  to  the  construction  of  the  highway  crossing. 

The  city  of  Prince  Eupert  is  built  on  high  ground  extending  southeasterly  from 
the  water  front,  so  high  that  the  only  means  of  access  from  the  railway  station  and 
water  front  to  either  the  business  or  residential  portions  of  the  city  is  by  a  wooden 
ramp  starting  near  the  railway  station,  running,  northerly  parallel  with  the  railway 
tracks,  then  turning  easterly  crossing  the  same,  and  finally  winding  its  way  up  the 
hills  to  the  city.  A  few  hundred  feet  northeast  of  this  location  is  Cow  bay,  and 
there  is  a  gradual  incline  from  this  point  up  to  the  city  on  which  a  road  is  now  con- 
structed practically  down  to  the  shores  of  the  bay,  or  inlet,  and  it  is  the  only  point 
within  a  mile  in  either  direction  at  which  nature  has  provided  a  route  from  the 
water  u]-)  to  the  higher  levels.  The  grade  in  no  place,  in  my  opinion,  would  exceed 
10  per  cent,  and  it  is  the  logical  place  for  a  road. 

Then,  again,  on  account  of -the  precipitous  rocks  above  referred  to,  the  railway 
track  was  built  closer  to  the  water  front  than  perhaps  it  should  have  been  and,  to 
make  it  worse,  the  wooden  ramp  before  referred  to  takes  up  about  35  feet  of  space 
between  the  railway  track  and  the  w^ater  front  which  otherwise  might  be  improvised 
as  a  street.  If  the  grade  crossing  were  granted,  the  ramp  would  be  removed,  the 
place  now  occupied  by  the  ramp  would  be  created  into  a  street,  and  there  would  be 
a  good  highway  for  all  kinds  of  traffic  extending  from  the  new  railway  station  to  the 
city  proper.  • 

If  I  believed  there  was  any  possibility  within  the  next  twenty-five  years  of  the 
railway  company's  requiring  the  very  extensive  development  for  which  they  have 
planned,  I  would  hesitate  to  grant  a  grade  crossing,  but,  from  a  personal  inspection 
of  the  locus,  I  feel  satisfied  that  there  is  sufficient  room  east  of  Cow  bay  for  more 
development  than  in  my  opinion  will  take  place  in  the  next  fifty  years.  I  only  hope 
there  will  be  sufficient  business  within  fifty  years  to  utilize  all  the  space  east  of  this 
point,  and,  therefore,  I  cannot  accept  Mr.  Hanna's  proposal  in  full;  but  I  feel  that 
he  agrees  with  me  that  a  highway  crossing  at  the  present  time  will  be  of  very  little 
inconvenience  to  the  railway,  and  the  convenience  to  the  community  at  large  is  so 
great  that  I  feel  this  Board  should  not  stand  in  the  way  of  reasonable  development, 
especially  as  it  is  asked  for  by  the  province  of  British  Columbia  and  concurred  in 
bv  the  city  of  Prince  Kupert.  The  plan  filed  encroaches  to  a  small  extent  upon  the 
southwestern  edge  of  Cow  bay,  but  not  sufficiently  to  interfere  with  its  user  as  above 
•lescribed. 

I,  therefore,  think  an  order  should  issue  granting  the  anplication  of  the  province 
for  a  level  crossing,  the  work  to  be  done  according  to  the  plan  and  at  the  expense  of 
the  applicant  and  to  be  inspected  by  an  engineer  of  this  Board. 

Tho  question  of  filling  in  Cow  bay  will  remain  for  further  adjudication. 

Ottawa,  Ont.,  August  81,  1921. 

The  Deputy  Chief  Commissioner  concurred. 
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ORDER  No.  31407 

In  the  matter  of  the  complaint  of  the  Atlantic  Sngar  Refineries,  Limited,  of  Montreal, 
Quebec,  against  the  cancellation  by  the  Canadian  Pacific  Railway  Company 
of  the  rates  on  sugar  from  St.  John,  New  Brunswick,  to  Levis,  Montreal,  and 
Quebec,  in  the  province  of  Quebec: 

File  No.  31314 

Monday,  the  22iid  day  of  August,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.O.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

The  matter  having  been  considered  at  a  meeting  of  the  Board  held  in  the  Chief 
Commissioner's  office  on  August  19,  1921, — 

The  Board  orders:  That  item  8'63b,  as  published  in  Supplement  No.  19  to  the 
Canadian  Pacific  Railway  Company's  Tariff  C.R.C.  No.  H-380'8,  effective  September 
6,  1921,  be,  and  the  same  is  hereby,  suspended  until  a  further  order  is  made  after 
hearing  the  complaint  at  the  first  September  traffic  sittings  in  Ottawa. 

I.  B.  CARVELL, 

Cliief  Commissioner. 


ORDER  No.  31408 

In  the  matter  of  the  application  of  The  Railway  Association  of  Canada,  on  behalf  of 
the  railway  companies  subject  to  the  jurisdiction  of  the  Bo'ard,  under  section' 
3Jf8  of  the  Railway  Act,  1919,  for  approval  of  a  Form  of  Release  from  liability 
which  it  is  desired  to  have  signed  by  persons  travelling  on  the  French  Exhibi- 
tion train  through  Canada: 

File  No.  496.35 

TuESDAi,  the  23rd  day  of  August,  A.D.,  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application, — 

The  Board  orders:  That  the  following  form  of  release  from  liability  in  respect 
of  persons  travelling  on  the  French  Exhibition  train  through  Canada,  be,  and  it  is 
hereby,  approved,  namely  : — 

"  French  Exhibition  Train,  1921 " 

"  In  consideration  of  the    Company 

allowing  me  free  transportation  over  its  lines  in  connection  with  the  tour  of 
the  above-mentioned  train,  I  hereby  release  and  discharge  the  said  company 
of  and  from  all  claims  and  demands  of  whatsoever  nature  arising  by  reason 
of  or  on  account  of  any  loss,  damage,  or  injury  to  person  or  property  which  I 
may  sustain  or  suffer  in  getting  to  or  from,  or  on  or  off,  such  train,  or  while 
travelling  in  such  train  or  in  any  other  train  in  which  I  may  receive  free 
transportation,  or  in  any  manner  in  connection  with  or  as  a  consequence  of 
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the  journey  so  made,  whether  any  such  lose,  damage,  or  injury  he  caused  by 
negligence  or  otherwise.  This  release  shall  also  extend  to  exhibits  and  other 
property  under  my  charge,  carried  on  or  in  connection  with  the  tour  of  the 
said  exhibition  train. 

"Dated  at    this    day  of   1921." 

E.  B.  CAKVELL, 

Chief  Commissioner. 


OKDEiR  No.  31427 

In  the  matter  of  the  application  of  the  British  Columbia  Telephone  Company,  under 
section  323  of  the  Railway  Act,  1919,  for  approval  of  a  hy-law,  passed  on  the 
8th  day  of  August,  1921,  authorizing  the  secretary  of  the  company,  Gordon 
Farrell,  and  the  auditor,  James  Hamilton,  or  either  of  them,  from  time  to 
time  to  prepare  and  issue  tariffs  of  the  tolls  and  other  charges  to  he  charged, 
both  local  and  long  distance,  and  to  specify  the  persons  to  whom,  the  place 
where,  and  the  manner  in  which  sucli  tolls  sJiall  be  paid: 

File  No.  28'603 

Tuesday,  the  23rd  day  of  August,  A.D.,  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.O.,  Commissioner. 

J.  G.  Rutherford,,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Traffic  Officer  of  the  Board, — 
The  Board  orders:  That  the  said  by-law  be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  'No.  31433 

In  the  matter  of  the  General  Order  of  the  Board  No.  119,  dated  January  31,  lOlJf, 
and  the  application  of  tJie  Canadian  Pacific  Railway  Company,  hereinafter 
called  the  "applicant  company,"  for  authority  permanently  to  remove  the 
station  agent  at  Adelard,  on  its  North  Bay  subdivision,  in  the  province  of 
Ontario,  as  provided  in  Order  No.  21171+,  dated  June  23,  1921: 

File  No.  420:5.316 

Thursday,  the  25th  day  of  August,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application,  and  the  consent  of  the 
townships  of  Head  Claria  and  Maria,  hied, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereiby,  authorized 
to  remove  the  station  agent  at  Adelard,  on  its  North  Bay  subdivision,  in  the  province 
of  Ontario. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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In  the  matter  of  proposed  reductions  in  freight  rates,  and  sleeping,  PullmanJ  and>: 

parlor  car  fares. 

File  No.  31214. 

JUDGMENT 

Hon.  r.  B.  Carvell,  K.C.,  Chief  Commissioner: 

Under  section  325  of  the  Eailway  Act,  1919,  subsection  (1), — 

"  The  Board  may  disallow  any  tariff  or  any  portion  thereof  which  it  con- 
siders to  be  unjust  or  unreasonable,  or  contrary  to  any  of  the  provisions  of 
this  Act,  and  may  require  the  company,  within  a  prescribed  time,  to  substitute 
a  tariff  satisfactory  to  the  Board  in  lieu  thereof,  or  may  prescribe  other  tolls 
in  lieu  of  the  tolls  so  disallowed." 

About  a  month  ago,  the  Board,  of  its  own  motion,  instituted  an  investigation  to 
decide  whether  or  not  a  change  should  be  made  in  the  freight,  Pullman  and  sleeping 
car  rates  as  now  existing  in  Canada,  and  requested  the  railway  companies  of  Canada 
under  its  jurisdiction  to  meet  the  Board  at  Ottawa  on  Tuesday,  the  30th  day  of 
August  last  for  the  purpose  of  discussing  the  whole  situation.  The  proceedings  were 
informal,  in  the  nature  of  a  conference,  because  we  felt  that,  if  a  reduction  in  rates 
was  justified,  then  no  greater  delay  should  be  allowed  than  was  absolutely  necessary 
and  also  that  we  would  probably  have  a  better  opportunity  of  discussing  the  whole 
situation  than  we  would  at  a  public  hearing. 

At  the  conference,  the  Canadian  Pacific,  Grand  Trunk,  Canadian  National,  New 
York  Central,  Michigan  Central,  and  Temiscouata  Railways  were  specially  repre- 
sented by  their  officials  and,  in  m.ost  cases,  solicitors,  and  all  other  railways  under 
our  jurisdiction  were  represented  by  the  Railway  Association  of  Canada.  Con- 
tinuous conferences  have  taken  placr  almost  daily  down  to  the  present  time.  State- 
ments were  furnished  by  some  of  the  railways,  principally  by  the  Canadian  Pacific. 
I  think  I  am  safe  in  saying  that  they  all  deprecated  any  serious  reduction  in  rates, 
but  contended  that,  if  a  reduction  were  to  be  made,  it  should  be  on  special  commodi- 
ties which,  in  their  judgment,  would  be  of  particular  benefit  in  expediting  commer- 
cial transactions  in  Canada  rather  tlian  a  i)ercentage  decrease  covering  traffic  of  all 
kinds. 

They  all  agreed,  however,  that  there  should  be  a  reduction  in  sleeping,  Pullman, 
and  parlour  car  rates,  practically  admitting  that  the  present  rates  were  so  high  as  to 
prevent  a  certain  amount  of  traffic.  There  were  some  suggestions  that  the  reduction 
in  the  rates  governing  this  particular  class  of  traffic  should  be  graduated  according 
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to  distance,  giving  a  greater  percentage  reduction  on  long  distance  traffic  than  on 
the  shorter,  and  with  this  view  on  general  principles  I  am  inclined  to  be  in  accord, 
but  no  details  have  been  furnished  u?  up  to  the  present  time. 

By  the  Rate  Judgment  of  August,  1920,  a  flat  increase  of  -iO  per  cent  in  Eastern 
Canada  and  35  per  cent  in  Western  Canada  was  given  on  all  freight  traffic,  with  a 
few  exceptions  more  particularly  referred  to  hereafter,  up  to  the  end  of  December, 
1920,  and  thereafter  of  35  per  cent  in  Eastern  Canada  and  30  per  cent  in  the  West 
and  a  50  per  cent  increase  in  sleepeing  car,  Pullman,  and  parlour  oar  fares.  It  was 
strongly  contended  by  the  representatives  of  the  Grand  Trunk  and  Canadian  National 
roads  that  their  finances  were  such  that  a  rate  reduction  of  any  kind  excepting  that 
in  sleeping  car  rates,  etc.,  would  be  a  gross  injustice  to  them  because,  with  the  Cana- 
dian National  in  particular,  their  operating  expenses  far  exceed  their  revenues  and 
a  reduction  in  rates  would  only  aggravate  the  diffieulties  under  which  they  were 
labouring. 

In  the  case  of  the  Canadian  Pacific  Railway  Company,  they  contended,  that  any 
reduction  in  rates  would  probably  endanger  their  chances  of  earning  dividends  for 
the  current  year.  The  decision  of  this  Board  in  the  August  Case  of  1920  was  referred 
to.  in  which  it  was  contended  that  on  account  of  the  strong  financial  position  which 
the  Canadian  Pacific  Railway  has  occupied  in  the  business  life  of  Canada  for  many 
years  past,  any  rate  arrangement  should  be  such  as  to  leave  them  in  a  position  to  earn 
their  dividend  of  7  per  cent.  I  agreed  with  that  proposition  then  and  reiterate  it 
here,  and,  therefore,  in  arriving  at  a  conclusion  at  the  present  time,  I  am  doing  so 
entirely  on  an  examination  of  the  traffic  and  financial  requirements  of  the  Cana- 
dian Pacific  Railway  Company. 

The  company  filed  with  us  a  very  comprehensive  analysis  of  all  kinds  of  traffic 
for  the  first  seven  months  of  the  present  year,  January  to  July  inclusive,  and  an 
estimate  of  receipts  and  expenditures  for  the  remaining  five  months.  During  the 
discussions  they  were  able  to  produce  the  gross  receipts  for  the  month  of  August, 
but  the  amounts  credited  to  each  particular  kind  of  traffic  had  not  been  segregated, 
and  therefore  we  have  not  the  benefit  of  this  information  so  far  as  that  month  is 
concerned,  neither  have  we  any  statement  of  their  expenditures. 

In  the  statement  filed,  they  estimated  a  small  deficit.  In  doing  so,  they  pointed 
out  many  important  reductions  which  have  been  made  during  the  past  eight  months, 
and  particularly  within  the  last  two  or  three  months,  which  are  very  considerable 
and  will,  to  that  extent,  affect  their  net  at  the  end  of  the  financial  year.  Perhaps 
the  two  most  important  reductions  are  grain  from  For  William  and  lake  ports,  both 
to  the  seaboard  and  for  domestic  consumption  in  Eastern  Canada,  and  live  stock. 
In  the  case  of  grain  for  export,  the  reduction  amounts  to  3  cents  per  100  pounds 
from  Fort  William  and  5  cents  per  100  pounds  from  bay  ports.  They  propose  to 
increase  the  3  cent  reduction  from  Fort  William  by  7^  cents,  or  a  total  of  10|  cents 
per  100  pounds,  and  to  reduce  the  rate  on  grain  for  domestic  consumption  from  Fort 
William  by  4i  cents  per  100  pounds,  and  the  rate  on  grain  between  stations  in 
Eastern  Canada  by  2i  cents  per  100  pounds.  This,  they  estimate,  will  amount  to  a 
reduction  in  revenue  of  $1,169,000.  In  the  case  of  live  stock,  the  reduction  amounts 
to  about  25  per  cent  of  the  existing  rates.  This  last  reduction  was  made  with  the 
entire  concurrence  of  the  Board  in  the  month  of  July  last  owing  to  the  serious 
condition  in  which  that  important  industry  found  itself  by  reason  of  existing 
economic  conditions,  and  .will,  according  to  the  company's  estimate,  amount  to 
$220,000  from  the  date  of  reduction. 

They  propose  a  reduction  in  the  rate  on  hay  of  25  per  cent,  which  will  amount 
to  $143,000,  this  due  to  the  shortage  in  the  hay  crop  in  the  provinces  of  Ontario  and 
Quebec,  and,  to  some  extent,  in  the  Maritime  provinces.  They  have  made  reduc- 
tions in  the  rate  on  lumber  from  the  Pacific  coast  to  eastern  points  amounting  to 
$»5,982.  They  have  made  reductions  in  the  rates  on  smelter  products  to  United 
States  points,  effective  September  22  instant,    and   to    Canadian   points,  effective 
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August  18  last,  which  they  estimate  will  produce  a  reduction  in  revenue  of  $46,985. 
They  propose  a  reduction  in  the  rate  on  dressed  meats  and  packing  house  products 
from  western  packing  house  plants  to  eastern  destinations,  hut  do  not  state  either 
the  percentage  of  reduction  or  the  estimated  loss  of  revenue  therefrom.  They  have 
(made  reductions  in  wool  and  hides  from  western  to  eastern  points  which  they  esti- 
mate will  amount  to  about  $9,000.  In  addition  to  these  specific  oases,  a  number  of 
substantial  reductions  have  been  made  between  various  points  and  on  various  com- 
modities, but,  as  we  have  not  heen  furnished  with  details  of  quantities,  I  am  unable 
to  give  any  estimate  of  what  the  result  will  be  in  their  revenues.  By  another  com- 
putation, they  estimate  that,  with  the  reductions  already  in  effect  and  those  contem- 
plated, the  total  reduction  in  freight  rates  for  the  remainder  of  the  year  will  be 
$2,800,000.  These  are  all  very  important  and  are  all  taken  into  consideration  in 
arriving  at  their  estimate  of  their  net  for  the  whole  year,  which,  as  I  said  before, 
they  estimate  will  produce  a  slight  deficit  after  providing  for  fixed  charges,  pensions, 
income  tax,  and  dividends. 

The  rates  granted  the  railway  companies  of  Canada  a  year  ago  were  very  severe, 
and  I  am  not  at  all  surprised  that  they  were  a  great  shock  to  the  people  generally, 
who  were  compelled  to  patronize  the  railways  and  who,  of  course,  would  have  to  pay 
the  extra  rates,  and  yet,  after  a  year's  experience  and  a  very  close  study  of  the 
traffic  returns  from  month  to  month,  I  am  satisfied  they  were  entirely  justified  and 
nothing  less  would  have  complied  with  the  requirements  of  the  law  which  says  that 
we  should  give  to  the  transportation  companies  "  just  and  reasonable  rates."  In 
fact,  the  final  results  to  the  'Canadian  Pacific  Railway  Company  for  the  last  year, 
even  under  these  very  high  rates,  only  gave  them  a  surplus  of  $450,000  after  paying 
their  dividends. 

At  that  time,  the  Chicago  Wage  Award  had  gone  into  effect  in  the  United  States, 
and  the  executives  of  the  different  railways  in  Canada  felt  that  they  were  compelled 
to  give  the  same  increases  here  as  had  been  granted  in  that  country,  which,  in  the 
case  of  the  Canadian  Pacific  Railway  Company,  were  estimated  at  an  increase  of 
about  $21,000,000  annually,  something  over  $7,000,000  being  required  to  meet  these 
wages  back  to  the  1st  of  May,  1920,  hecause  the  increased  wages  went  into  effect  on 
that  date  in  the  United  States. 

As  I  felt  that  in  order  to  avert  a  catastrophe  to  the  railway  companies  of  Canada 
a  year  ago  we  were  compelled  to  give  the  increases  above  referred  to,  when  the  same 
Board  in  the  United  States  some  months  ago  ordered  a  reduction  in  the  wages  of 
the  employees  of  the  United  States  railways  which  amounted  to  about  12|  per  ^!ent, 
I  naturally  felt  that  the  Canadian  railways  should  at  least  make  a  like  reduction, 
and  we  are  informed  they  have  Already  put  these  reductions  into  effect,  dating,  in 
the  case  of  the  Canadian  Pacific  Railway  Company,  from  the  16th  day  of  July  last, 
and  all  the  roads  are  now  paying  their  men  on  this  reduced  basis. 

Also,  as  it  is  a.dmitted  by  the  railways  that  their  materials  are  costing  them  at 
least  25  per  cent  less  than  a  year  ago,  I  had  a  very  strong  impression  that  the  public 
was  entitled  to  a  substantial  reduction  in  freight  rates.  It  could  not  be  exactly 
the  same  amount,  because  our  passenger  rates,  which  were  increased  20  per  cent  up 
to  the  end  of  December,  1920,  then  10  per  cent  until  the  1st  of  July,  are  now  back 
to  where  they  were  prior  to  the  Rate  Judgment,  and  there  were  no  increases  on  a 
number  of  commodities  hereinafter  referred  to.  Mj  object,  therefore,  in  inviting 
the  railway  companies  to  a  conference  was  to  ascertain  what  would  be  a  reasonable 
reduction  in  freight,  sleeping,  and  parlour  car  rates  in  order  to  correspond  with  the 
reduction  in  operating  expenses. 

I  was  also  very  strongly  fortified  in  this  opinion  by  an  examination  of  the 
Canadian  Pacific  Railway  Company's  traffic  returns  for  the  first  seven  months  of  this 
year,  in  which  they  show  net  earnings  practically  $2,000,000  greater  than  for  the 
corresponding  seven  months  of  1920.  An  examinati9n  also  shows  that,  during  the 
months  of  January  and  February,  only  a  very  slight  improvement  took  place  in  their 
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operations,  but  beginniTio-  with  the  month  of  March,  the  Canadian  Paoific  Railway 
Company  have  applied  their  well-known  efficient  business  methods  to  the  operation 
of  their  road.  Their  net,  month  by  month,  has  shown  a  satisfactory  increase.  In 
March,  it  amounted  to  $2,450,000,  in  April  to  $2,646,000,  in  May  to  $3,293,000,  in 
June  to  $3,104,000,  and  in  July  to  $2,054,000,  the  reduction  during  the  month  of 
July  being  accounted  for  by  a  large  increase  in  maintenance  and  equipment  charges 
in  getting  ready  for  the  fall  business.  The  August  net  is  not  available,  but  we  know 
that  the  gross  is  $16,647,000,  or  an  increase  over  the  July  gross  of  about  $9'00,000, 
and  I  think  it  fair  to  assume  that  their  net  will  show  a  very  satisfactory  increase, 
the  result  of  these  economies  as  above  stated  being  to  show  a  net  of  nearly  $2,000,000 
over  the  same  period  for  1920.  I  am  satisfied,  not  only  from  the  statements  of  the 
company's  officials  but  also  from  a  careful  analysis  of  their  monthly  statements,  that 
this  great  saving  has  been  accomplished  without  in  any  way  reducing  the  high 
standard  of  their  right  of  way,  equipment,  and  system  in  general.  It  is  certainly, 
considering  the  great  decrease  in  general  business,  a  wonderful  tribute  to  the  business 
sagacity  and  ability  of  this  organization. 

The  problem  before  us  is  what  will  be  the  results  of  the  last  four  months  of  the 
company's  fiscal  year.  Of  course,  it  can  only  be  an  estimate,  but  the  railway  com- 
pany should  be  in  a  position  to  estimate  results  more  accurately  than  I  could  do, 
and  I  naturally  in  arriving  at  a  conclusion  felt  that  I  must  scrutinize  very  closely 
these  estimates  and  see  whether  or  not  in  my  opinion  they  are  justifiable.  On  the 
wliole,  I  think  they  are  fairly  accurate,  but  I  am  compelled  to  disagree  with  them 
on  a  few  very  important  items. 

In  the  first  place,  they  state  thatj  during  the  last  four  months  of  1920,  their 
revenue  from  the  transportation  of  grain  and  grain  products  from  the  point  of 
origin  to  the  head  of  the  lakes  was  $20,762,000,  and  they  estimate  that,  during  the 
like  period  of  this  year,  it  will  fall  to  $13,38'7,0O0,  a  drop  of  $7,374,000,  or  a  decrease 
of  34  per  cent.  They  point  out  in  justification  of  this  estimate  that,  on  account  of 
crop  conditions  in  Western  Canada,  the  northern  portions  of  the  country  which  are 
served  more  largely  by  the  C.N.R.  lines  than  by  the  Canadian  Pacific  will  produce 
the  greater  portion  of  the  grain  and  naturally  the  C.N.R.  will  transport  a  greater 
portion  than  last  year.  They  also  contend  that  the  average  haul  will  be  about  20  per 
cent  less  than  last  year  in  mileage,  and,  of  course,  the  rate  will  be  5  per  cent  less 
than  in  1920,  but,  with  the  Canadian  Pacific  Railway  'Company's  well-known  business 
ability,  with  their  efficient  operating  staffs,  excellent  roadbeds,  and  adequate  equip- 
ment, I  cannot  agree  that  there  will  be  a  reduction  of  anything  like  34  per  cent  in 
their  revenue,  especially  when  they  admit  that  the  g^ain  crop  will  be  4  per  cent  greater 
than  it  was  last  year.  How  much  less  is  their  estimate  than  the  actual  result  will 
be,  of  course,  I  am  unable  to  state,  because,  after  all,  it  is  only  an  estimate,  but  I 
will  be  very  much  surprised,  if  their  revenue  from  this  commodity  is  not  $2,000,000 
greater  than  their  estimate. 

Taking  the  system  as  a  whole,  they  arrive  at  their  estimate  of  gross  expenses  for 
the  last  five  months  of  1921  by  applying  the  percentage  of  total  expenses  to  total 
revenue  as  found  in  1920  to  a  like  period  in  1921,  and,  in  the  statement  which  they 
furnish  us,  they  took  the  total  receipts  for  the  last  five  months  of  1920  and  the  total 
expenses  for  the  same  period  and  found  that  the  expenditures  amounted  to  84  per 
cent  of  the  receipts,  and  after  estimating  the  total  receipts  for  the  last  five  months 
of  1921,  they  estimated  their  total  expenses  on  the  same  basis  to  be  $70,830,000.  From 
this  they  deducted  certain  amounts  for  the  decrease  in  the  cost  of  labour  and 
materials,  amounting  to  $7,302,000,  and  added  $2,800,000,  provision  for  rails  and 
fastenings  and  the  necessary  labour  in  laying  same,  making  the  net  estimated 
expenses  for  the  period  $66,328,000,  and,  by  adding  this  to  the  actual  expenditures  for 
the  first  seven  months  of  1921,  arrived  at  their  estimated  expenditures  for  the  full 
year,  which,  whon  placed  against  the  estimated  revenues,  showed,  as  before  stated,  a 
small  deficit. 


259 


Their  attention  was  called  to  the  fact  that,  in  the  months  of  October,  November 
and  December  of  1920,  they  had  included  about  $3,400,000  for  the  retroactive  wages 
of  May  and  June,  the  result  being  that  a  new  computation  was  made  based  upon  an 
.operating  ratio  of  81-99,  or  practically  82  per  cent,  which  reduced  their  estimated 
deficit  by  about  $1,500,000,  thus  leaving  their  deficit  around  $1,100,000. 

If  they  arrived  at  the  estimated  expenditures  for  the  last  five  months  of  1921 
upon  the  same  operating  ratio  as  that  for  1920,  it  is  perfectly  clear  that  they  included 
in  that  estimate  the  same  percentage  of  requirements  for  rails,  fastenings,  and  the 
laying  of  the  same  as  was  provided  for  1920,  and  I  find  from  an  examination  of  their 
trafiic  returns,  that,  during  these  five  months,  they  actually  expended  for  these  items 
$5,945,000.  I  naturally  inquired  why  it  was  necessary  to  include  an  estimated 
expenditure  for  these  same  items  during  the  last  five  months  of  this  year  in  addition 
to  what  they  had  already  provided  for  by  $2,800,000.  This  was  called  to  their  atten- 
tion, and  the  answer  was  that  it  was  required  to  bring  up  the  expenditure  for  this 
year  to  what  would  be  required  to  keep  their  track  in  proper  condition  as  these 
items  had  been  very  seriously  reduced  in  the  first  seven  months  of  this  year.  I  find, 
however,  from  an  examination  of  their  statements  that,  during  the  first  seven  months 
of  1920,  they  expended  for  these  items  $5,435,000  and,  for  the  same  period  of  1921, 
$4,984,000,  or  a  reduction  of  less  than  $450,000.  Considering  the  general  reduction  in 
business,  in  my  opinion,  the  amount  expended  during  the  first  seven  months  of  this 
year  is  quite  equal  to,  if  not  in  excess  of,  the  amount  expended  for  like  purposes  in 
the  first  seven  months  of  1920,  and,  therefore,  I  conclude  they  are  not  justified  in 
adding  the  item  of  $2,800,000  to  their  estimated  expenditures  for  the  last  five  months 
of  this  year.  Applying  this  item  alone  to  their  estimated  deficit  of  $1,100,000,  T 
find  they  would  have  a  surplus  of  $1,673,000. 

Then  again,  I  find  they  estimate  for  the  present  year  that  they  will  require  the 
sum  of  $2,381,498  for  income  tax,  but  $2,300,000  was  included  in  their  expenditures 
for  the  months  of  November  and  December,  19i20,  for  income  tax,  and,  as  they  have 
estimated  for  1921  the  same  ratio  of  expenditures  to  revenues  as  actually  obtained  in 
1920,  they  have  already  included  in  their  estimated  expenses  for  this  year  82  per 
cent  of  $2,300,000,  or  $1,886,000,  and  I  am  unable  to  see  that  they  are  justified  in 
doing  this  a  second  time  as  they  have  done.  Therefore,  instead  of  adding  $2,381,498, 
they  would  have  been  entitled  to  add  only  $4'95,498,  which  would  bring  their  surplus 
to  over  $3,500,000. 

I  cannot,  however,  agree  that  the  expenditures  for  the  last  five  months  of  this 
year  will  be  in  the  same  ratio  to  earnings  as  they  were  in  1920.  I  find  from  their 
returns  that,  during  the  months  of  January  and  February  of  1921,  their  operating 
ratio  was  just  about  the  same  as  it  was  in  1920,  but,  from  that  time  down  to  the  end 
of  July  last,  being  the  last  month  for  which  we  have  accurate  returns,  a  very,  very 
substantial  improvement  has  taken  place  in  their  operating  ratios,  as  will  be  seen 
by  the  following  table: — 

OPERATING  RATIOS 


Decrease 

1920  1921  % 

January                                                           94-63  94-13  0-50 

February                                                          93-56  91-93  1-53 

March                                                               86-52  81-95  4-57 

April                                                                84-29  79-18  5-11 

May                                                                  79-35  74.18  5-17 

June.  .    .  .  •                                                      84-37  77-90  6-47 

July  :                                              91-43  8'7-12  4-31 


This  shows  an  average  reduction  for  the  five  months,  March  to  July  inclusive, 
of  over  5  per  cent,  due  entirely  to  more  economical  management,  for  which  the  com- 
pany is  entitled  to  the  very  greatest  credit  imaginable.  I  cannot  bring  myself  to 
believe  that  for  the  remainder  of  the  year  they  will  discontinue  this  excellent  business 
management  and  bring  their  operating  ratio  back  on  a  parity  with  what  it  was  for 
the  last  five  months  of  1920.  In  other  words,  there  must  be  a  continuation  of  this 
reduction  in  their  operating  ratio  which,  at  the  end  of  the  year,  should  show  an 
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improvement  at  least  ae  great  as  that  for  the  first  seven  months,  which  amounted  to 
$2,000,000,  because,  while  the  period  is  shorter,  the  traffic  is  very  much  greater.  If 
this  estimate  is  anywhere  nearly  correct,  it  would  give  the  .company  a  surplus  of  well 
over  $4,000,000. 

I  am  not  satisfied  with  their  estimate  of  the  reduction  in  revenue  under  the  item 
of  all  other  kinds  of  traffic,  which  includes  everything  excepting  grain  and  grain 
products,  hay,  lumber,  anthracite  coal,  bituminous  coal,  ores,  live  stock,  and  dressed 
moats.  They  estimate  a  reduction  of  about  21  per  cent,  because  that  was  the  average 
reduction  on  this  traffic  for  the  first  seven  months  of  this  year,  but  I  find  that,  for 
the  month  of  July,  this  reduction  only  amounted  to  13  per  cent,  and,  therefore,  while 
T  cannot  say  to  what  extent  this  estimated  revenue  is  smaller  than  it  should  be,  yet 
I  se;^  no  reason  why  the  full  21  per  cent  should  be  deducted  and  think  these  items 
will  yield  more  revenue  than  they  anticipate,  but,  as  the  question  is  largely  prob- 
kmatical,  I  make  no  venture  as  to  the  actual  amount. 

There  is  one  other  small  item  in  which  their  estimates  are  clearly  wrong, 
although  I  can  quite  understand  how  it  happened,  that  is,  the  rates  for  the  carrying 
of  mail.  A  new  agreement  was  made  with  the  Government,  effective  the  1st  day  of 
March,  1921,  by  which  their  receipts  from  this  source  are  practically  doubled,  and,  in 
arriving  at  the  estimate  for  the  last  five  months,  they  took  the  average  for  the  first 
seven  and  applied  it  to  the  last  five.  I  find,  however,  that,  if  we  take  the  averages 
March  to  July,  inclusive,  and  apply  it  to  the  last  five  months  of  this  year,  their 
revenues  will  be  $200,000  more  than  their  estimate. 

I,  therefore,  think  that,  instead  of  showing  a  deficit  of  $1,100,000,  they  will  have 
a  substantial  surplus  after  meeting  all  dividend  requirements  and,  of  course,  fixed 
charges,  pensions,  and  income  tax.  If  I  am  correct  in  this  estimate,  then  there  should 
be  a  reduction  in  rates,  because  the  public  is  entitled  to  every  cent  of  reduction  in 
rates  which  is  possible  under  existing  circumstances.  A  year  ago,  this  Board  gave 
the  railway  companies  a  percentage  increase  in  rates  on  all  traffic  excepting  a  few 
items  hereinafter  referred  to  such  as  sand,  gravel,  crushed  stone,  etc.,  and,  as  they 
were  given,  at  least  by  me,  under  the  firm  conviction  of  absolute  necessity  with  the 
hope  that  sometime  in  the  near  future  rates  might  be  brought  back  to  the  same  basis 
as  existed  in  the  month  of  August,  1920,  I  can  never  be  privy  to  allowing  these  rates 
to  remain  on  their  present  basis  subject  to  a  few  special  reductions  which  the  railway 
companies  would  like  to  make  for  any  reason  which  to  them  may  seem  proper.  It  is 
not  for  my  conception  of  the  duties  of  the  Board  of  Railway  Commissioners  under 
the  Railway  Act.  As  they  have  already  made  very  considerable  reductions,  which  I 
have  particularly  referred  to,  I  think  they  could  stand  a  ten  per  cent  reduction  on 
the  remainder  of  their  freight  traffic  and  still  pay  their  dividends. 

I,  therefore,  think  an  order  should  issue  instructing  all  steam  railway  companies 
in  Canada  under  the  jurisdiction  of  this  Board  to  file  tariffs,  effective  the  21st  day  of 
September  instant,  reducing  the  fares  on  their  sleeping,  Pullman,  and  parlour  cars 
by  25  per  cent — not  25  per  cent  from  existing  rates,  but,  going  back  to  1920,  when 
they  were  given  an  increase  of  50  per  cent,  it  should  now  be  figured  upon  an  increase 
as  of  that  date  of  25  per  cent.  This,  I  am  sure,  will  produce  more  money  at  the  end 
of  the  year  to  the  railway  companies  than  they  could  possibly  earn  under  present  rates, 
because,  as  before  stated,  I  am  satisfied  these  rates  are  so  high  that  they  are  preventing 
much  traffic  which  otherwise  they  would  obtain.  That  all  freight  rates  other  than 
those  upon  which  decreases  have  already  been  made,  and  also  those  hereinafter 
especially  provided  for,  should  be  decreased  by  ten  per  cent  from  the  increases  given 
in  1920,  which  would  leave  the  increase  in  Western  Canada  at  20  per  cent  and  in 
Eastern  Canada  at  25  per  cent.  In  cases  where  the  reductions  already  granted  have 
not  amounted  to  10  per  cent,  they  should  be  reduced  to  that  point,  and,  of  course, 
whore  they  exceed  10  per  cent,  they  will  remain  as  at  present.  There  will  be  no 
reductions  on  crushed  stone,  sand,  and  gravel,  cord  wood,  slabs,  edgings,  and  saw  mill 
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refuse  when  used  exclusively  for  fuel,  and  milk,  as  no  increases  were  given  on  these 
commodities  by  the  1920  order.  There  should  be  no  reduction  on  coal  because  the 
increases  on  this  commodity  in  no  case  exceeded  20  cents  per  ton  and  were  graduated 
down  to  15  cents  and  10  cents  per  ton  according  to  distance.  There  should  be  no 
decrease  in  the  minimum  class  rate  scale  as  established  by  Order  in  Council  P.C. 
1863  and  now  in  force  by  an  order  of  this  Board  or  in  the  minimum  charge  per  ship- 
ment, as  these  w^ere  not  increased  a  year  ago.  There  will  be  no  decrease  in  commuta- 
tion or  passenger  fares,  because  passenger  fares  are  now  back  to  where  they  were  in 
1920  and  the  commutation  fares  have  been  dealt  with  by  a  special  order  of  this  Board. 
The  decrease  hereby  ordered  shall  only  be  for  line  hauls  and  shall  not  affect  local 
switching  rates,  tolls  for  interswitching,  or  such  incidental  services  as  milling-in- 
transit,  diversions,  reconsignments,  stop  overs,  demurrage,  weighing,  and  the  like,  as 
they  were  not  dealt  with  by  the  1920  order.  In  arriving  at  these  decreases,  existing 
spreads  between  the  rates  from  the  various  mills  in  British  Columbia  shall  be  main- 
tained, the  same  as  provided  for  in  the  order  of  1920,  and,  of  course,  the  export  rates 
will  not  be  affected  by  this  order,  as  they  were  ,the  subject  of  a  special  order  of  the 
Board.  In  working  out  the  rates  under  this  judgment,  fractions  will  be  disposed  of 
as  set  out  in  Order  in  Council,  P.C.  1863. 

Ottawa,  Ont.,  September  13,  1921. 

The  Deputy  Chief  Commissioner  concurred. 


Re  Section  325  of  The  Railway  Act,  1919,  Suhsecthn  (i) 
McLean,  Assistant  Chief  Commissioner: 

In  the  present  case,  as  in  the  Board's  judgment  in  the  Rate  Application  of  19'20, 
the  position  of  the  Canadian  Pacific  Railway  Company  is  taken  as  the  test.  The 
Chief  Commieeioner,  in  his  decision  in  the  1920  application,  expressed  the  opinion 
that  the  rates  the  judgment  sanctioned  would  "  very  nearly  give  the  Canadian  Pacific 
Railway  an  even  balance  sheet  at  the  end  of  the  present  year,  and  for  the  year  1921, 
according  to  my  estimate,  should  give  them  a  reasonable  surplus  .  .  .  The 
Chief  Commissioner's  position  in  the  present  case  is  expressly  the  same. 

Under  the  reduction  in  wages  which  the  Canadian  Pacific  provided  for,  effective 
July  16,  1921,  it  is  estimated  this  represents  from  July  16  to  December  31  a  reduc- 
tion of  $4,787,000,  while  for  the  period  August  to  December  it  is  $4,30'0,O00.  The 
amount  so  involved  is  in  either  case  in  excess  of  the  surplus  estimated  in  the  Chief 
Commissioner's  judgment  in  the  present  matter. 

While  provision  was  made  by  the  Canadian  Pacific  for  a  reduction  in  wages, 
with  a  corresponding  reduction  in  the  pay  cheques,  this  has  not  up  to  date  so  gone 
into  the  funds  of  the  company  as  to  be  available  for  reduction  of  operating  costs. 
Whether  it  will  remain  with  the  company  or  whether  it  will  finally  be  paid  to  the 
employees  will  be  involved  in  proceedings  before  a  special  tribunal. 

Parliament  has  provided  by  legislation  for  rate  regulative  powers  to  be  exercised 
by  a  regulative  tribunal  operating  under  the  Railway  Act.  It  has  also  provided  by 
distinct  and  separate  legislation  for  investigatory  powers  in  respect  of  labour  dis- 
I)utes,  and  for  the  appointment  of  special  tribunals  in  connection  therewith. 

On  August  4,  1921,  the  engineers,  firemen,  conductors,  trainmen  and  tele- 
graphers made  application  to  the  Department  of  Labour  for  the  appointment,  under 
the  Industrial  Disputes  Investigation  Act  of  1907,  of  a  Board  of  Conciliation  and 
Investigation.  The  Minister  of  Labour  acceded  to  this  application.  The  Board  of 
Conciliation  and  Investigation  is  now  in  process  of  constitution. 

The  question  of  wage  reduction  is  the  pivotal  one  in  the  present  consideration 
of  reduction  in  operating  costs,  with  its  consequent  bearing  on  rates. 
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What  is  herein  involved  is  a  rate  reduction  based  essentially  on  a  wage  reduction. 

Pending  the  decision  of  the  speciaV  tribunal,  appointed  to  investigate  as  to  the 
wiige  question  involved,  I  do  not  feel  that  I  am  justified  in  expressing  an  opinion 
on  the  propriety  of  a  rate  reduction  based  essentially  on  a  wage  reduction  whose 
justifiability  is  at  present  under  investigation. 
September  13,  1921. 

Commissioners  Boyce  and  Eutherford  concurred. 


OEDER  NO.  31475 

In  tlic  matter  of  the  complaint  of  John  Granville  Thynne,  of  Otter  Valley,  Merritt, 
British  Columhia,  hereinafter  called  the  "complainant,"  against  the  flooding 
of  his  lands  by  the  Vancouver,  Victoria  and  Eastern  Railway  Company  in 
narrowing  a  certain  creeh  channel  in  the  vicinity  of  the  complainant's  property; 
and  the  Order  of  the  Board  No.  SlSJfl,  dated  July  26,  1921,  made  therein. 

rile.  No.  572.49 

Friday,  the  2nd  day  of  September,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.O.,  Chief  Commissioner. 

Hon.  W.  B.  Naxtel,  K.C,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

J.  G.  Eutherford,  C.M.G.,  Commissioner. 

Whereas  by  indenture  made  the  26th  day  of  July,  1921,  between  the  complainant, 
Hermance  Hope  Worsnop  and  Mary  Elizabeth  Kimble,  mortgagees,  and  the  said 
railway  company,  the  complainant  agrees,  in  consideration  of  the  payment  by  the 
railway  company  to  him  of  the  amount  of  a  judgment  rendered  herein  by  the  Court 
of  Appeal  of  the  province  of  British  Columbia  and  of  the  abandonment  of  an  appeal 
by  the  railway  company  to  the  Supreme  Court  of  Canada  from  the  said  judgment — 
forever  to  release,  quit  claim,  and  discharge  the  railway  company,  its  successors  and 
assigns  from  all  claims  which  he  has  heretofore  made,  or  he,  his  heirs,  executors, 
administrators,  or  assigns  can  at  any  time  hereafter  make  by  reason  of  any  damage 
of  any  nature  or  kind  whatsoever  arising  or  to  arise  by  reason  of  the  interference  by 
the  railway  company  with  the  outlet  of  Thynne  lake  or  the  channel  of  Otter  Creek  to 
lots  67  and  68,  by  reason  of  water  coming  upon  or  remaining  on  the  said  lands  or  any 
part  thereof,  or  otherwise  howsoever, — 

The  Board  Orders:  That  the  said  Order  No.  31341,  dated  July  26,  1921,  be,  and 
it  is  hereby,  rescinded.  . 

F.  B.  CAEYELL, 

Chief  Commissioner. 
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OKDEK  NO.  31477 

In  the  matter  of  the  application  of  the  Department  of  Public  Worlcs  for  the  Province 
of  British  Columbia,  hereinafter  called  the  "applicant/'  under  section  256 
of  the  Railway  Act,  1919,  for  an  Order  directing  the  Grand  Trunlc  Pacific 
Railway  Company  to  provide  and  construct  a  highway  crossing  over  its  railway 
at  Cow  Bay,  Station  27  +  72-6,  Prince  Rupert,  as  shown  on  the  plan  and  profile 
dated  the  19th  February,  1920,  on  file  with  the  Board  under  file  No.  31^52.126. 

File  No.  3452.126 

Friday,  the  9th  Day  of  September,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Prince  Rupert, 
October  7,  1920,  the  applicant,  the  City  of  Prince  Rupert,  the  Prince  Rupert  Board 
of  Trade,  and  other  interested  parties  being  represented  at  the  hearing,  and  what  was 
alleged, — 

The  Board  Orders:  That  the  Grand  Trunk  Pacific  Railway  Company  be,  and  it 
is  hereby,  authorized  to  construct  a  highway  crossing  over  its  railway  at  Cow  Bay, 
Station  27  +  72.6,  in  the  City  of  Prince  Rupert,  Province  of  British  Columbia,  as 
shown  on  the  said  plan  and  profile  on  file  with  the  Board  under  file  No.  3452.126;  the 
said  crossing  to  be  constructed  in  accordance  with  "  The  Standard  Regulations  of  the 
Board  Affecting  Highway  Crossings,  as  amended  May  4,  1910,"  and  the  cost  of 
constructing  and  maintaining  the  same  to  be  borne  and  paid  by  the  applicant. 

F.  B.  CARYELL, 

Chief  Commissioner. 


ORDER  No.  31557 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  herein- 
after .called  the  "applicant  company,"  under  Section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  its  second  track  on  the 
Drumheller  Subdivision,  between  mileage  315-6  and  322-7: 

File  No.  12924.262 

Thursday,  the  22nd  day  of  September,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  in 
by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the^  carriage  of  traffic  its  second  track  on  the  Drumheller  Subdivision, 
between  mileag(i  315-6  and  322-7,  in  the  province  of  Alberta. 


S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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Application  of  the  Sutherland-Irmes  Company,  Limited,  Chatham,  Ontario,  for  a 
classification  on  Cooperage  Stock  which  will  bring  it  down  to  the  lumber  rat^ 
basis. 

File  28514-8. 

JUDGMENT 

S.  J.  McLean,  Assistant  Chief  Commissioner: 

By  the  Board's  decision  of  July  30,  1904,  in  the  matter  of  the  application  of  the 
Sutherland-Innes  Company  and  the  WaUaceburg  Cooperage  Company  vs.  the  Pere 
Marquette  Railroad  Company,  the  Michigan  Central  Railroad  Company,  the  Wabash, 
the  Grand  Trunk  and  the  Canadian  Pacific  companies,  it  was  pointed  out  that  it  had 
been  the  general  practice  of  the  railways  to  include  cooperage  stock  by  carloads  in 
their  special  mileage  tariffs  on  lumber  so  as  to  take  the  mileage  lumber  tariff  rates  to 
points  in  Eastern  Canada.  Some  question  had  arisen  on  account  of  the  cooperage 
stock  having  been  omitted  from  some  of  the  tariffs,  and  the  judgment  held  that 
cooperage  stock  should  be  included  at  the  same  rates  as  common  lumber  in  the  mileage 
tariffs  of  the  railways  applying  on  lumber  and  other  commodities  carried  at  lumber 
rates. 

In  addition,  there  was  dealt  with  in  the  judgment  a  question  of  specific  rates  to 
Montreal  from  Chatham  and  WaUaceburg.  The  commodity  rates  so  established  took 
into  consideration,  as  set  out  in  the  judgment,  a  variety  of  factors  pertinent  to  the 
situation.  While  a  commodity  rate  basis  from  Chatham  and  WaUaceburg  was 
directed,  the  following  language  is  contained  in  the  judgment : — 

"It  is  not  intended  by  this  order  that  any  special  rates  on  lumber  lower  than 
the  special  mileage  tariffs,  made  in  competition  with  water  routes,  or  for  other 
exceptional  reasons,  must  necessarily  be  charged  on  cooperage  stock  also.'' 

This  action  left  open  to  the  Board  to  consider  on  its  merits  each  specific  applica- 
tion for  a  commodity  rate  basis. 

At  present  there  applies  on  the  movement  of  cooperage  stock  from  Smiths  Falls 
to  Montreal  the  rates  applicable  under  the  lumber  mileage  scale.  This  rate,  as 
affected  by  the  various  rate  increases  which  have  been  found  necessary,  is  now  20-J 
cents.  The  commodity  lumber  rate  from  Smiths  Falls  to  Montreal,  as  affected  by  the 
various  rate  increases,  is  17  cents  per  100  pounds. 

The  matter  as  launched  in  the  present  application  is  in  effect  that  the  commodity 
lumber  rate  should  extend  to  cooperage  stock  generally.    On  the  matter  as  developed 
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a  justification  for  a  direction  of  general  application  has  not  been  made  out.  I  am, 
at  the  same  time,  of  the  opinion  that  the  lumber  coimnodity  rate  should,  in  the  case 
of  the  movement  from  Smiths  Falls  to  Montreal,  be  made  applicable  to  cooperage 
stock.  Said  rate  should  be  filed  to  be  effective  within  ten  days  from  the  date  of  the 
order. 

Ottawa,  October  3,  1921. 

Commissioner  Boyce  concurred. 


ORDEE  No.  31625 

In  the  matfpy  of  the  application  of  the  Sutherland,  Tnnes  Company,  Limited,  for  a 
classification  on  coo,perage  stock  which  will  bring  the  same  down  to  the  lumher 
rate  basis. 

File  No.  28514.8. 

Wednesday,  the  5th  day  of  October,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Chatham,  June 
28,  1921,  the  Sutherland,  Innes  Company,  Limited,  the  Grand  Trunk  Railway  Com- 
pany, and  the  Canadian  Pacific  Railway  Company  being  represented  at  the  hearing, 
and  what  was  alleged;  and  upon  the  report  and  recommendation  of  the  Traffic  Officer 
of  the  Board, — 

The  Board  Orders: 

1.  That  the  application  that  the  present  commodity  rate  on  lumber  should  be 
extended  to  cooperage  stock  generally  be,  and  it  is  hereby,  refused. 

2.  That  the  Canadian  National  Railways  and  the  Canadian  Pacific  Railway  Com- 
pany be,  and  they  are  hereby,  required  to  publish  and  file  tariffs  applying  the  lumber 
commodity  rate  of  17  cents  per  100  pounds  on  shipments  of  cooperage  stock  from 
Smiths  Falls  to  Montreal;  such  tariffs  to  be  filed  with  the  Board  so  as  to  become 
effective  within  ten  days  from  the  date  of  this  order. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


Application  of  the  Steel  Company  of  Canada,  Limited,  re  rates  on  coal  and  cohe. 

File  No.  31288. 

The  following  is  a  copy  of  a  letter  received  by  the  Board  from  the  Steel  Company 
of  Canada,  Limited: — 

"  Will  you  please  refer  to  G.T.  Tariff  C.C.  76,  C.R.C.  No.  E-4327,  LC.C. 
No.  2883,  effective  October  29,  1920,  covering  rates  on  coal  and  coke  from 
Buffalo,  Black  Rock  and  Suspension  Bridge  to  points  in  Canada,  and  be  kind 
enough  to  advise  if  Supplement  2  to  this  tariff  ever  took  effect.  It  is  the 
writer^s  understanding  that  Supplement  2  was  rejected  by  the  Interstate  Com- 
merce Commission  and  therefore  did  not  take  effect. 
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"  We  notice  Supplement  3  was  issued  December  20,  1920,  effective  Janu- 
ary 1,  1921,  and  bears  the  notation,  '  in  lieu  of  Supplement  2,  rejected  by  the 
Commission.' 

"  It  is  also  the  writer's  understanding  that  when  a  tariff  bears  both  the 
C.R.C.  number  and  I.C.C.  number  rejection  by  either  your  Commission  or  the 
I.C.C.  prevents  the  issue  from  taking  effect. 

"  In  the  particular  case  in  question  we  understand  the  Grand  Trunk  claim 
that  Supplement  2  was  accepted  by  the  Board  of  Railway  Commissioners  for 
Canada  and  took  effect  regardless  of  the  rejection  by  the  Interstate  Commerce 
Commission,  but  we  do  not  agree  with  them. 

"  We  will  appreciate  it  if  you  will  let  us  have  as  full  information  as  possible 
in  regard  to  the  matter." 

A  copy  of  this  letter  was  sent  to  the  general  solicitor  of  the  Grand  Trunk  Com- 
pany and,  under  date  of  September  13,  1921,  the  following  answer  was  received  from 
the  general  freight  agent  of  the  Company: — 

"  I  think  we  are  entitled  to  some  information  from  the  Steel  Company 
of  Canada  as  to  whether  the  publication  of  Supplements  2  and  3  to  C.R.C.  4327 
and  the  rejection  by  the  Interstate  Commerce  Commission  on  a  technicality 
actually  affected  them  in  any  way  or  if  their  enquiry  to  the  Board  is  simply 
to  settle  a  technicality  or  doubt  which  has  suggested  itself  to  Mr.  Dean  as  to 
the  legality  of  the  supplement  in  question. 

As  far  as  the  Steel  Company  of  Canada  is  concerned,  I  do  not  under- 
stand that  their  operations  at  Hamilton  were  in  any  way  affected  as  the  rate 
from  Niagara  frontier  was  not  changed  by  Supplement  2," 

to  which  the  applicant  company  replied  on  the  16th  of  September  as  follows: — 

"  This  will  acknowledge  your  favour  of  September  15,  your  file  No.  31288, 
enclosing  copy  of  letter  dated  September  13,  from  Mr.  F.  J.  Watson  to  Mr. 
W.  C.  Chisholm,  in  reply  to  which  would  advise  that  we  do  not  see  that  the 
information  requested  by  Mr.  Watson  has  any  bearing  whatever  on  this 
subject. 

"  There  ar«  several  reasons  why  this  information  was  requested,  the  main 
one  of  which  was  to  definitely  determine  this  question  in  our  own  mind.  As 
pointed  out  in  my  letter  of  July  28  our  understanding  has  always  been  that 
rejection  by  either  commission  prevents  an  issue  from  taking  effect,  and  our 
letter  was  written  with  the  object  of  having  this  understanding  either  confirmed 
or  otherwise. 

"  Aside  from  this,  and  even  if  we  assumed  that  the  rates  to  the  plants 
of  the  Steel  Company  of  Canada  were  not  altered  by  the  supplements  referred 
to,  it  must  be  evident'  to  the  Grand  Trunk  that  we  are  vitally  interested  in 
the  rates  on  all  commodities  affecting  our  competitors. 

"  Furthermore  we  would  respectfully  ask  that  you  give  us  an  answer  to 
our  question  as  to  whether  or  not  a  tariff  can  legally  be  in  effect  if  rejected  by 
one  commission.  We  believe  an  answer  to  this  question  can  be  given  without 
being  in  any  way  affected  by  the  information  asked  for  by  the  Grand  Trunk." 

The  matter  was  referred  by  the  Board  to  the  Chief  Clerk  of  the  Traffic  Depart- 
ment, and  set  out  below  is  a  copy  of  his  report  of  September  26: — 

"  General  Order  303  permitting  an  advance  in  the  Canadian  proportion 
of  international  rates  to  the  sam.e  extent  as  permitted  within  the  United  States 
by  Interstate  Commerce  Commission  Order  of  July  29,  1920,  excluded  advances 
in  coal  and  coke  rates. 
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"  General  Order  303  permitted  specific  advances  per  ton  on  coal  and  the 
general  basis  of  40  per  cent  in  Eastern  Canada  therefore  applied  on  coke. 

"  The  Grand  Trunk  under  the  latter  General  Order  issued  Supplement 
5  to  their  Tariff  C.R.C.  No.  E-3988,  effective  September  14,  1920,  naming  rates 
on  coal  and  coke  from  Buffalo,  Black  Book  and  Suspension  Bridge  to  points 
in  Canada,  which  rates  were  republished  in  Tariff  C.R.C.  'No.  E-4o27,  effective 
October  29,  1920. 

"  The  rates  on  coke  were  increased  by  40  per  cent  only,  that  is  the  railways 
did  not  avail  themselves  of  the  permission  given  in  the  last  paragraph  of  the 
Board's  judgment  of  September  6,  1920,  as  to  the  disposition  of  fractions; 
for  example,  the  rate  of  $2.90  per  ton  published  from  the  Niagara  frontier 
to  Yalleyfield  was  increased  to  $4.06  per  ton,  whereas  under  the  fractional  rule 
as  given  in  Order  in  Council  B.C.  1803,  in  connection  with  rates  per  ton,  it 
was  provided  that  amounts  less  than  5  cents  were  to  be  omitted  and  amounts 
of  5  cents  or  greater  and  less  than  10  cents  were  to  be  increased  to  10  cents. 
This  would  have  made  the  rate  to  Yalleyfield  $4.10  instead  of  $4.06  per  ton. 

"  The  Grand  Trunk  therefore  attempted  to  correct  their  tariff  so  as  to 
give  effect  to  the  fractional  rule  by  the  filing  of  Supplement  2  to  their  Tariff 
C.B.C.  No.  E-4347,  effective  November  16,  1920,. the  following  note  in  the  tariff 
being  given  as  authority: — 

'  Issued  on  one  day's  notice  under  special  permission  of  the  Interstate 
Commerce  Commission's  No.  50480  of  August  26,  1920,  and  General  Order 
No.  313  of  the  Board  of  Railway  Commissioners  for  Canada,  dated  Sep- 
tember 22,  1920.' 

"  The  I.C.C.  permissive  order  referred  to  was  given  to  enable  railways 
to  correct  errors  in  tariffs  which  had  been  issued  under  its  order  of  July  29, 
1920,  and  the  Board's  General  Order  313  amended  General  Order  303  so  as  to 
permit  similar  correction  of  the  Canadian  proportion  of  international  rates. 

"  The  I.C.C.  permission  No.  50480  could  not  cover  the  correction  in  coal 
and  coke  rates  since  they  were  not  increased  under  I.C.C.  order  of  July  29, 

1920,  but  under  this  Board's  General  Order  308.  Neither  could  this  Board's 
General  Order  313  apply.  I  assume  this  was  the  reason  for  the  rejection  of 
the  supplement  })y  the  I.C.C. 

"  No  immediate  action  appears  to  have  been  taken  by  the  Grand  Trunk 
following  the  rejection  of  the  supplement  until  December,  1920,  when  they 
filed  Supplement  3  to  Tariff  C.R.C.  No.  E-4327,  effective  January  1,  1921, 
showing  cancellatioTi  of  Supplement  2  to  the  C.R.C.  number,  but  "in  lieu  of 
Supplement  2  rejected  by  the  Commission  "  to  the  I.C.C.  number. 

"Under  the  Board's  General  Order  308  the  percentage  of  increase  in 
Eastern  Canada  was  made  35  per  cent  instead  of  40  per  cent  from  January  1, 

1921,  so  that  in  this  Supplement  3  the  rates  were  based  on  the  lower  percentage, 
and  the  rate  to  Yalleyfield  became  $3.90  per  ton  instead  of  $4.06  as  first 
published  or  $4.10  as  shown  in  vSupplement  2. 

"Mr.  Chisholm's  statement  that  the  rates  published  in  Supplement  2 
were  those  authorized  in  General  Order  308  is  correct,  but  they  were  put  into 
effect  upon  one  day's  notice  under  an  entirely  different  order  which  was  not 
applicable.  Further,  the  traffic  originated  in  the  United  States  and  would 
be  billed  on  a  tariff  filed  with  and  subject  to  the  Interstate  Commerce  Com- 
mission. The  Grand  Trunk  must  admit  that  this  Supplement  2  was  not  in 
effect  at  Buffalo,  Black  Rock  or  Suspension  Bridge,  N.Y.,  since  it  had  been 
rejected  by  the  I.C.C. "  Such  being  the  case  how  can  they  expect  to  apply  the 
tariff  at  destinations  in  Canada,  and  what  would  be  the  authority  for  billing 
by  the  agent  at  shipping  point?  A  shipper  at  Buffalo  would  have  the  right  to 
prepay  at  one  rate  (the  rate  in  effect  prior  to  the  issuing  of  Supplement  2), 
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while  the  consignee  at  the  Canadian  destination  would  have  to  pay  on  a  higher 
rate;  in  other  words,  the  Grand  Trunk  are  attempting  to  have  in  effect  at 
the  same  time  one  tariif  at  shipping  point  and  a  higher  tariff  at  point  of 
destination;  an  impossible  condition. 

In  my  opinion  a  tariff  or  supplement  from  a  point  in  the  United  States 
to  a  point  in  Canada,  filed  with  both  the  Interstate  Commerce  Commission 
and  this  Commission,  which  is  rejected  by  the  I.C.C.  who  have  initial  juris- 
diction, must  necessarily  also  be  rejected  in  our  files.  The  files  of  the  two 
Commissions  having  jurisdiction  should  be  identical. 

If  the  Board  agrees  with  my  view  the  Grand  Trunk  Railway  should  be 
advised  that  Supplement  2  to  the  company's  Tariff  C.R.C.  Xo.  E-4347,  having 
been  rejected  by  the  I.C.C,  it  is  also  rejected  in  this  Board's  file,  and  the 
lawful  rates  on  coke  in  carloads  in  effect  from  Buffalo,  Black  Rock  and 
Suspension  Bridge  to  points  in  Canada  between  the  dates  of  November  16, 
1920,  and  December  31,  1920,  inclusive,  are  those  published  in  the  company's 
Tariff  C.R.C.  No.  E-4347,  as  amended  by  Supplement  1  thereto." 

RULING 

The  Board  ruled  that  Supplement  2  to  the  company's  Tariff  C.R.C.  No.  E-4347, 
having  been  rejected  by  the  Interstate  Commerce  Commission,  it  is  also  rejected  in 
the  Board's  file,  and  that  the  lawful  rates  on  coke  in  carloads  in  effect  from  Buffalo, 
Black  Rock  and  Suspension  Bridge  to  points  in  Canada  between  the  dates  of  Novem- 
ber 16,  1920,  and  December  31,  1920,  inclusive,  are  those  published  in  the  company's 
Tariff  C.R.C.  No.  E-4347,  as  amended  by  Supplement  1  thereto. 

Dated  at  Ottawa,  October  5,  1921. 


GENERAL  ORDER  No.  346 

In  the  7natfpr  of  the  General  Order  of  the  Board  No.  20k,  dated  August  11,  1917, 
authorizing,  for  the  observance  of  the  railway  companies  subject  to  the  jurisdic- 
tion of  the  Board  v:hich  accept  explosives  for  carriage-,  the  Regulations  for  the 
Transportation  of  Explosives  and  Other  Dangerous  Articles  hy  Freight;  and 
the  application  of  the  Electric  Beduction  Company,  Limited,  of  Buckingham, 
Quebec,  for  a  change  in  the  said  regulations  so  as  to  permit  of  the  shipment  of 
phosphorus  in  metal  containers. 

File  No.  1717-29 

Friday,  the  23rd  day  of  September,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLeax^  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
Railway  Association  of  Canada  and  the  Bureau  of  Explosives,  revised  regulations  in 
line  with  those  approved  by  the  Interstate  Commerce  Commission  being  recommended 
on  behalf  of  the  said  Bureau  of  Explosives, — 

The  Board  orders:  That  section  1832  of  the  said  Regulations  for  the  Transporta- 
tion of  Explosives  and  Other  Dangerous  Articles  by  Freight,  as  authorized  by  the 
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said  General  Order  Xo.  204,  dated  August  11,  1917,  be,  and  it  is  hereby,  struck  out 

and  the  following  substituted  therefor,  namely: — 

"1832  (a).  White  or  yellow  phosphorus  must  be  placed  in  water,  in  sealed 
metal  vessels  enclosed  in  wooden  boxes  (see  Specification  No.  18)  or  in  metal 
drums  of  not  exceeding  25  imperial  gallons  capacity,  complying  with  Specifica- 
tion No.  5:  Provided  that  drums  of  not  exceeding  8  imperial  gallons  capacity 
must  be  constructed  of  full  16  gauge  and  drums  of  not  exceeding  24  imperial 
gallons  capacitj^  of  not  less  than  full  14  gauge. 

Amorphous    (red)    phosphoms   must   be   packed   in   sealed  metal 
containers  enclosed  in  wooden  boxes,  complying  with  Specification  No.  18." 

F.  B.  CAEVELL, 

Chief  Commissioner. 


ORDEE  No.  31582 

In  the  matter  of  the  application  of  the  Quebec  Central  Railway  Company,  hereinafter 
called  the  ''applicant  company/'  under  Section  216  of  the  Railway  Act,  1919, 
for  authority  to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of  railway 
from  Scotts  to  Diamond  Junction,  in  the  province  of  Quebec. 

File  No.  30099-9. 

ilioKDA\    the  26th  day  of   September,  A.D.  1921. 

Hon.  W.  B.  Nantel^  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford^  C.M.G.,  Commissioner. 

Upon  the  report  and. recommendation  of  the  Chief  Engineer  of  the  Board,  and 
the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  api)licant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  railway  from  Scotts  to  Diamond 
Junction,  in  the  province  of  Quebec.  , 

W.  B.  NANTEL, 
Deputy   Chief  Commissioner. 


ORDER  No.  31612 

In  the  matter  of  the  application  of  residents  of  Eldersley,  Sashatchewan,  and  vicinity, 
for  an  Order  requiring  the  Canadian  National  Railways  to  place  a  station 
agent  at  Eldersley. 

File  No.  4205-321 

Thursday,  the  29th  day  of  September,  A.D.  1921. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissionor. 

Upon  reading  what  is  filed  in  support  of  the  application,  and  the  report  and 
recommendation  of  the  Chief  Operating  Officer  of  the  Board, — 

The  Board  orders:  That  the  Canadian  National  Railways  be,  and  they  are  hereby, 
required  to  appoint  a  station  agent  at  Eldersley,  in  the  province  of  Saskatchewan, 
such  service  to  become  effective  on  the  7th  day  of  October,  1921. 

F.  B.  CARVELL, 
■   Chief  Commissioner. 
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ORDER  No.  31595 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  herein- 
after called  the  "applicant  company,"  under  Section  276  of  the  Railwny  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  that  portion  of  its  Langdon 
North  Branch  (Acme  to  Empress),  mileage  38-88  to  mileage  7Jf29. 

rile  No.  26662-16. 

Saturday,  the  1st  day  of  October,  A.D.  1921. 

A.  C.  BoYC^:^  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  concurred  in 
by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized  to 
open  for  the  carriage  of  traffic  that  portion  of  its  Langdon  N^orth  Branch  (Acme  to 
Empress),  from  mileage  38-88  to  mileage  74-29,  in  the  province  of  Alberta:  Provided 
that  trains  operated  over  the  said  line  shall  not  exceed  a  speed  of  twenty-five  miles 
an  hour. 

A.  C.  BOYCE, 

Com^nissioner. 


ORDER  No.  31619 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter  called 
the  "applicants,'"  for  authority  to  close  the  station  at  Brighton,  in  the  Province 
of  Ontario. 

File  No.  13624. 

Tuesday,  the  4th  day  of  October,  A.D.  1921. 

Hon.  F.  B.  CaRvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

LTpon  reading  what  is  filed  in  support  of  the  application  and  on  behalf  of  the 
village  of  Brighton,  the  Frankford  Canning  Company,  Limited,  the  Board  of  Trade 
of  Brighton  village  and  township,  and  residents  of  Brighton  village  and  township;  and 
upon  the  report  and  recommendation  of  the  Chief  Engineer  and  an  Inspector  of  the 
Board, — 

The  Board  Orders:  That  the  applicants  be,  and  they  are  hereby,  authorized  to 
close  their  station  at  Brighton,  in  the  province  of  Ontario. 


F.  B.  CARYELL, 

Chief  Commissioner. 
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Protection  of  highway  crossing  east  of  station  platform  at  Beaconsfield,  Que. 

JUDGMENT  File  No.  9437.324 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

This  case  was  heard  at  Montreal  on  Tuesday,  the  22nd  day  of  March  last,  and 
consists  of  an  application  for  the  erection  of  gates  to  protect  the  crossing  of  the  Cana- 
dian Pacific  and  Grand  Trunk  Railway  Companies  at  Beaconsfield,  in  the  province  of 
Quebec. 

Considerable  correspondence  has  taken  place,  as  well  as  a  personal  inspection  by 
our  Chief  Engineer.  At  the  present  time,  the  crossing  is  protected  by  a  watchman 
from  the  15th  of  May  until  the  15th  of  October  during  each  year.  Mr.  Lalonde  thinks 
the  crossing  should  be  protected  by  gates  day  and  night  the  year  around.  The  Chief 
Engineer  states  they  would  cost  $4,000  to  install  and  $4,000  a  year  to  operate.  At 
the  present  time,  according  to  his  estimate,  the  watchman  is  costing  about  $500  per 
year;  two-thirds  paid  by  the  railway  and  one-third  by  the  municipality. 

At  the  hearing,  I  was  impressed  with  the  dangerous  character  of  the  crossing, 
and  thought,  notwithstanding  the  somewhat  excessive  cost,  that  gates  should  be 
installed.  Since  that  date,  however,  each  of  the  railway  companies  have  asked  for 
the  erection  of  a  bell  and  wig-wag  signal,  and  the  municipality  of  Beaconsfield  has 
consented  thereto  upon  the  condition,  however,  that  no  part  of  the  cost  of  installing 
and  maintaining  the  same  be  borne  by  it.  Mr.  Vital  Mallette,  the  secretary  of  the 
municipality,  claims  that  the  road  called  Hill  St.  Charles  was  in  existence  before  the 
construction  of  the  railway,  stating  that  his  grandfather  lived  on  Hill  St.  Charles  a 
century  ago  and  this  was  his  only  means  of  getting  to  Montreal.  This  is  disputed  by 
the  Grand  Trunk. 

In  my  opinion,  a  bell  and  wig-wag  signal  on  each  railway  system,  each  bell  and 
signal  to  be  bonded  to  the  tracks  of  the  company  installing  the  same,  that  is  that  of 
the  Canadian  Pacific  Railway  to  be  on  the  north  side  of  their  tracks  and  that  of  the 
Grand  Trunk  Railway  to  be  on  the  south  side  of  their  tracks,  would  be  sufficient 
protection  under  existing  circumstances.  In  view  of  the  fact  that  the  municipality 
is  willing  to  accept  the  lesser  protection,  I  think  they  should  be  relieved  from  any 
expense  in  connection  therewith. 

I  would,  therefore,  order  that  bell  and  wig-wag  signals  of  the  latest  approved  type 
be  installed  by  each  railway  company  as  above  described;  25  per  cent  of  the  cost  of 
installing  the  same  in  each  case  to  be  paid  out  of  the  Railway  Grade  Crossing  Fund 
and  the  balance  to  be  paid  by  the  said  railway  companies ;  the  cost  of  maintenance  to 
be  borne  by  the  respective  companies ;  and  the  work  to  be  completed  on  or  before  the 
1st  day  of  December  next. 

Ottawa,  Ont.,  October  8,  1921. 

The  Deputy  Chief  Commissioner  and  Commissioner  Boyce  concurred. 
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ORDER  No.  31652 

In  the  matter  of  the  consideration  of  the  question  of  the  protection  to  he  provided 
at  the  crossing  of  the  highway  hy  the  Canadian  Pacific  and  Grand  Trunk  Rail- 
ways, just  east  of  the  station  platform  at  Beaconsficldy  Quebec;  and  the  applica- 
tion of  the  said  railway  companies  for  authority  to  install  hells  and  wigwag 
signals  at  the  said  crossing,  in  lieu  of  the  watchmen  required  to  he  employed 
thereat  hy  Orders  Nos.  19790  and  19791,  dated  respectively  July  11  1913, 
and  July  10,  1913. 

File  No.  9437.324. 

Friday,  the  14th  day  of  October,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Montreal,  March 
22,  1921,  the  railway  companies,  the  town  of  Beaconsfield,  and  Joseph  Legault  being 
represented  at  the  hearing,  and  what  was  alleged;  and  upon  reading  the  written  sub- 
missions filed,  the  reports  of  the  Chief  Engineer  and  an  Inspector  of  the  Board,  and 
the  consent  of  the  town, — 

The  Board  Orders  as  follows: 

1.  That,  in  lieu  of  the  watchmen  required  to  be  maintained  at  the  said  crossing  by 
Orders  Nos.  19790  and  19791  aforesaid,  leave  be,  and  it  is  hereby,  granted  the  Cana- 
dian Pacific  and  the  Grand  Trunk  Railway  Companies  to  install  two  automobile  bells, 
with  wigwag  signals,  of  an  improved  type,  at  such  crossing,  one  to  be  installed  by 
each  railway  company,  in  accordance  with  "  The  Standard  Specifications  for  Highway 
Crossing  Signals,"  approved  by  General  Order  No.  96,  that  of  the  Canadian  Pacific 
Railway  Company  to  be  on  the  north  side  of  its  tracks,  and  that  of  the  Grand  Trunk 
Railway  Company  to  be  on  the  south  side  of  its  tracks;  the  respective  bells  to  be 
bonded  to  both  tracks  of  each  railway  company  installing  the  same;  and  a  detail  plan 
showing  the  layout  thereof  to  be  submitted,  within  three  weeks  from  the  date  of  this 
Order,  for  the  approval  of  an  Engineer  of  the  Board. 

2.  That  twentj^-five  per  cent  of  the  cost  of  installing  each  of  the  said  bells  and 
wigwag  signals  to  be  paid  out  of  the  "  Railway  Grade-Crossing  Fund,"  the  remainder 
to  be  paid  by  the  railway  companies;  the  cost  of  maintenance  to  be  borne  and  paid 
by  the  respective  railway  companies;  and  the  work  to  be  completed  on  or  before  the 
1st  day  of  December,  1921. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Application  of  the  city  of  Hamilton,  Out.,  for  an  order  to  compel  the  Grand  Trunk 
Railway  Company  to  erect  a  sufficient  bridge  over  the  "  Y "  at  Burlington 
Heights,  Hamilton. 

File  No.  30561.3 

JUDGMENT 

Hon.  F.  B,  Carvell,  K.C.,  Chief  Commissioner. 

In  the  construction  of  a  provincial  highway  from  Toronto  to  Hamilton,  the 
engineers  have  located  the  same  in  approaching  the  city  of  Hamilton  so  that  it  crosses 
a  small  wooden  bridge  over  the  tracks  of  the  Grand  Trunk  Railway  Company  on  one 
leg  of  the  "  Y  "  formed  by  the  Grand  Trunk  Railway  about  a  mile  northwest  of  the 
city  of  Hamilton. 

The  bridge  in  question  is  referred  to  on  the  plan  as  bridge  No.  4,  and  was  origin- 
ally built  across  a  deep  cut  made  in  the  construction  of  the  railway,  thus  making  it 
necessary  to  bridge  the  same  in  order  to  obtain  access  from  one  side  of  the  right  of 
way  to  the  other.    It  is  stated  there  are  only  about  fifteen  acres  of  land  which  could 
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possibly  be  served  by  the  bridge  in  question,  because  a  few  rods  north  and  east  thereof 
the  banks  are  so  precipitous  that  no  highway  has  ever  been  constructed,  and,  there- 
fore, the  bridge  was  only  used  by  a  few  people  occupying  the  peninsula.  While  the 
railway  company  admitted  the  necessity  of  an  entirely  new  structure  in  order  to  take 
care  of  the  traffic  which  will  come  over  the  new  highway,  yet  they  contended  that  the 
cost  of  building  the  same  should  be  upon  the  municipality  for  the  reason  that  the 
present  bridge  is  quite  sufficient  to  take  care  of  all  traffic  under  conditions  as  they 
existed  before  the  construction  of  the  provincial  highway. 

I  feel  that,  while  there  is  much  in  the  railway  company's  contention,  yet  this 
Board  not  only  is,  but  should  be  bound  by  the  general  principle  laid  down  in  the  easel 
of  the  King  Street  Bridge  in  Hamilton  (file  No.  24499)  on  the  20th  of  March,  1920,  in 
which  the  following  language  was  used: — 

"  In  my  judgment,  as  a  general  principle,  when  a  railway  company  exca- 
vates and  cuts  away  a  portion  of  a  highway,  they  should  be  compelled  to  replace 
that  highway  by  a  substructure  capable  of  carrying  everything  which  the  earth 
itself  as  it  then  existed  would  carry,  but  I  do  not  think  they  should  be  held 
responsible  for  placing  a  covering  or  surfacing  on  the  substructure  thus  pro- 
,  vided  of  any  different  construction  or  durability  than  that  which  they  found 
when  the  road  was  severed,  and,  having  provided  such  a  structure  with  such  a 
covering,  I  then  think  the  burden  should  be  on  the  municipality  to  pave  it  or 
cover  it  with  any  material,  which,  in  their  judgment,  might  be  necessary  to 
take  care  of  the  traffic  in  that  particular  locality." 

I  see  no  difference  in  principle  between  the  two  cases,  and,  therefore,  I  think  an 
order  should  issue  directing  the  railway  company  to  build  the  bridge  at  its  own  cost 
and  expense  in  accordance  with  the  plans  which  have  already  been  approved.  The 
city  of  Hamilton  will  be  responsible  for  the  cost  of  whatever  surfacing  may  be  required 
according  to  the  specifications,  the  railway  company  being  called  upon  to  provide  a 
structure  which  will  be  sufficient  to  carry  the  traffic  the  same  as  would  have  been 
possible  had  the  earth  not  been  removed  by  the  railway  company. 

Ottawa,  Ont,  October  10,  1921. 

The  Assistant  Chief  Commissioner,  the  Deputy  Chief  Commissioner,  and  Com- 
missioner Rutherford  concurred. 


ORDER  No.  31695 

In  the  matter  of  the  Order  of  the  Board  No.  31331,  dated  July  28,  1921,  authorizing 
the  city  of  Hamilton  to  construct  a  bridge  over  the  wye  connecting  the  Toronto 
Branch  of  the  Grand  Trunh  Railway  with  the  main  line  from  Hamilton  to 
London,  at  Burlington  Heights,  in  the  city  of  Hamilton,  known  as  Bridge  No. 
4;  and  reserving  the  question  of  the  apportionment  of  the  cost  of  the  work. 

File  No.  30561.3. 

Thursday,  the  13th  day  of  October,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner, 

S.  J.  McLean,  Assistant  Chief  Commissioner, 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner, 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  submissions  filed  and  what  is  alleged, — 

The  Board  Orders:  That  the  cost  of  constructing  the  said  bridge,  as  approved 
under  Order  No.  31331,  dated  July  28,  1921,  be  borne  and  paid  by  the  Grand  Trunk 
Railway  Company;  the  cost  of  whatever  surfacing  may  be  required  to  be  paid  by 
the  city  of  Hamilton. 

F.  B.  CARVELL, 
  Chief  Commissioner. 
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Application  of  ilic  ^'a7^courer  Harhour  Commissioners,  Vancouver,  B.C.,  for  an. 
Order  permitting  the  running  and  operation  of  the  trains  of  the  Vancouver 
Harhour  Commissioners  over  the  Vancouver,  Victoria  and  Eastern  Railway 
and  Navigation  Company's  traclxs  from  the  point  of  connection  between  the 
Vancouver  Harhour  Commissioners'  proposed  Terminal  Railway  on  Burrard 
Inlet  and  the  Vancouver,  Victoria  and  Eastern  Railway  and  Navigation- 
Company's  trad'  immediately  in  rear  of  that  company's  Burrard  Inlet  Pier, 
to  the  point  of  connection  hetween  the  Vancouver,  Victoria  and  Eastern 
Railway  and  Navigation  Company's  False  Creeh  trades  and  the  Canadian 
National  Railways'  False  Creeh  trades  on  the  south  ^ide  of  False  Creehj, 
Vancouver,  B.C. 

(File  No.  30281 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

On  the  12tli  day  of  November  last,  the  Vancouver  H'arbour  Commissioners,  by 
Messrs.  Maitland  and  Maitland,  their  solicitors,  applied  to  this  Board  for  an  order 
granting  them  running  rights  over  the  Great  Northern  Railway  from  False  cijeek 
to  Burrard  inlet,  in  the  city  of  Vancouver,  in  the  province  of  British  Columbia. 

The  matter  came  on  first  at  Ottawa  in  the  month  of  December  last,  but,  as  the 
city  had  not  been  notified  and  objected  to  further  proceedings,  it  was  adjourned  and 
came  up  again  at  Vancouver  on  the  17th  day  of  April  last,  when  the  Vancouver 
Harbour  Commissioners,  the  city  of  Vancouver,  and  the  Vancouver,  Victoria  and 
Eastern  Railway  and  Navigation  Coinpany,  which  is  synonymous  with  the  Great 
Northern  Railway  Company,  all  appeared  by  their  respective  counsel. 

The  Harbour  Comm.issioners  ask  for  running  rights  over  the  tracks  of  the 
Vancouver,  Victoria  and  Eastern  Railway  and  Navigation  Company  from  their 
tracks  on  Burrard  inlet  south  to  the  tracks  of  the  Canadian  Northern  Pacific  Rail- 
way Company  on  False  creek,  and,  in  their  application,  state  as  follows : — 

"  1.  That  the  object  of  the  application  is  to  connect  the  Dominion  Govern- 
ment wharf,  at  present  under  the  jurisdiction  of  the  Vancouver  Harbour  Com- 
missioners, at  the  foot  of  Commercial  drive  on  Burrard  inlet,,  and  the 
Ballantyne  pier,  at  the  foot  of  Heatley  avenue  wharf,  on  Burrard  inlet,  now 
under  construction  for  the  Harbour  Commissioners,  with  the  Canadian  National 
Railway's  False  creek  terminal,  and  with  the  Vancouver  Harbour  Commis- 
sioners' proposed  terminal  railway  negotiations  for  the  construction  of  which 
on  the  south  of  the  Canadian  National  Railways'  property  on  the  south  side 
of  False  creek  are  now  under  way. 

"  2.  That  it  is  necessary  in  order  to  handle  expeditiously  and  with  one 
switching  movement  cars  of  the  Canadian  National  Railway  between  False 
creek  and  the  Government  wharf  aforesaid." 

The  Vancouver,  Victoria  and  Eastern  Railway  Company  in  their  answer,  without 
l)rejudice  to  any  claims  thereafter  made,  agree  as  follows: — 

"  {a)  To  grant  the  application  on  condition  that  the  Vancouver  Harbour 
Commissioners  enter  into  an  appropriate  contract  with  them  covering  the 
following  matters : — 

"(1)  To  pay  as  rental  and  as  compensation  for  the  use  of  the  Burrard 
Inlet  line,  having  a  right  of  way  GO  feet  in  width,  a  monthly  sum  equal  to  one- 
twelfth  (K2)  of  four  per  cent  per  annum  on  the  cost  of  said  line,  including  in 
such  cost  all  expenditures  made  or  to  be  made  in  connection  with  the  Hastings 
street  viaduct,  plus  carrying  charges  since  the  date  of  construction  of  any 
of  the  same  respectively. 

(2)  Also  to  pay  monthly  a  sum  equal  to  one-twelfth  (H2)  of  four  per 
C5ent  (4  per  cent)  upon  the  cost  of  all  additions  and  betterments  made  to  said 
line,  same  to  include  the  items  specified  as  such  in  the  rules,  orders,  regulations 
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and  classifications  of  the  Board  of  Railway  Commissioners  for  Canada,  as 
well  as  any  expenditures  made  or  hereafter  to  be  made  in  connection  with  the 
protection  of  street  crossings  and  any  street  intersections  crossed  by  such 
Burrard  Inlet  line. 

(3)  Also  to  pay  monthly  a  pro  rata  proportion  upon  a  car  mile  basis  of 
,  the  cost  of  maintenance,  upkeep  and  operation  of  said  line,  including  taxes 
and  assessments,  such  agreement  also  to  contain  other  provisions  and  con- 
ditions usual  and  customary  in  railway  agreements  creating  joint  sections. 

"(h)  In  the  alternative  the  Vancouver,  Victoria  and  Eastern  Railway 
and  ^Navigation  Company  are  prepared  to  sell  to  the  Harbour  Commissioners 
an  undivided  one-half  interest  in  such  Burrard  Inlet  line  at  cost  (including 
in  cost  all  sums  paid  or  to  be  paid  in  connection  with  the  Hastings  street 
viaduct  construction). 

"  Under  this  oiler  and  the  preceding  one  the  cost  of  adequate  protection 
by  an  interlocking  plant  or  plants  to  be  considered  and  adjusted. 

"  Clauses  (a)  and  (h)  are  also  subject  to  a  further  condition  that  the 
Vancouver  Harbour  Commissioners  grant  similar  rights  to  the  Great  Northern 
Railway  Company  over  the  Vancouver  Harbour  Commissioners  tracks  when 
constructed  extending  to  the  Government  dock  at  the  foot  of  Clark  drive  on 
Burrard  Inlet  and  to  Ballantyne  pier  now  under  construction,  and  also  that 
such  contract  shall  contain  covenants  on  the  part  of  the  applicant  against 
assigning  or  subletting  any  rights  which  the  applicant  may  obtain  thereunder 
or  in  any  way  to  so  deal  with  the  rights  so  acquired  as  to  permit  any  other 
railway  company  or  companies  to  directly  or  indirectly  obtain  access  to  or 
the  use  of  any  part  of  the  same. 

"  (c)  In  the  alternative  the  Vancouver,  Victoria  and  Eastern  Railway  and 
Navigation  Company  are  prepared  to  perform  all  switching  services  from  the 
point  "  B  "  on  the  plan  filed  with  the  applicant  herein  to  the  point  "  A  on  the 
terms  set  forth  in  the  general  interswitching  order,  and  to  the  Government 
dock  and  Ballantyne  pier." 

They  also  raise  the  objection,  however,  that  the  Vancouver  Harbour  Commis- 
sioners are  not  a  railway  company  within  the  meaning  of  the  Dominion  Railway  Act, 
and,  if  this  contention  be  well  founded,  there  would  be  no  object  in  discussing  the 
matter  further. 

The  Vancouver  Harbour  Commissioners  are  incorporated  by  chapter  54  of  the 
Acts  of  the  Parliament  of  Canada,  A.D.  1913,  and  by  section  10  thereof  it  is  pro- 
vided as  follows: — 

"16.  The  corporation  may,  either  by  itself  or  in  co-operation  with  others, — 
(a)  construct,  maintain  and  operate  such  harbour  and  branch  and  other 
railway  and  tramway  tracks  as  are  required  for  the  satisfactory  con- 
duct and  development  of  the  business  of  the  harbour,  or  may  acquire 
such  tracks  by  purchase,  lease  or  otherwise; 
(h)  enter  into  an  agreement  with  any  railway  company  for  the  operation 
by  any  motive  power  by  such  company  of  the  tracks  of  the  corporation 
so  as  at  all  times  to  afford  all  other  railway  companies,  whose  lines 
reach  the  harbour,  the  same  facilities  for  traffic  as  those  enjoyed  by 
such  company; 

"  (c)  make  arrangements  with  railway  companies  for  facilitating  traffic 
to,  from  and  in  the  harbour;  for  making  connections  within  the 
harbour  between  companies'  railways  and  those  of  the  Corporation 
for  the  maintenance,  management,  control  and  working  of  the  tracks 
of  the  corporation  by  the  parties  to  such  agreement  severally,  or  any 
of  them  jointly,  and  for  the  use  by  any  party  to  the  agreement  of 
any  real  or  personal  property  of  any  other  party  thereto  for  the  pur- 
pose of  facilitating  traffic  to,  from  and  in  the  harbour. 
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By  subsection  (4)  of  section  2  of  the  Railway  Act,  1919,  being  the  interpretation 
section,  I  find  that  the  word  "  company "  includes  "  every  such  company  and  any 
person  having  authority  to  construct  or  operate  a  railway."  Then,  again,  by  sub- 
section (21)  "railway"  neans  "any  railway  which  the  company  has  authority  to 
construct  or  operate,  and  includes  all  branches,  extensions,  sidings,  stations,  depots, 
wharves,  rolling  stock,  equipment,  stores,  property  real  or  personal  and  works  con- 
nected therewith." 

It  would  seem  to  me  that  these  words  are  broad  enough  to  bring  the  "  harbour 
and  branch  and  other  railway  and  tramway  tracks "  which  the  Harbour  Commis- 
sioners are  authorized  to  construct  under  the  definition  of  a  railway  as  hereinbefore 
set  forth,  and,  therefore,  I  find  that  the  Harbour  Comndssioners  have  been  created  a 
railway  company  under  the  terms  of  the  Railway  Act,  and,  consequently,  this  Board 
has  jurisdiction  over  the  subject  matter  of  the  application. 

It  was  argued  that  complete  plans  of  the  Harbour  Commissioners'  railway  scheme 
had  not  been  filed  and  they  did  not  know  positively  what  the  ultim.ate  development 
might  amount  to.  On  the  other  hand,  however,  it  was  stated  by  Mr.  Swan,  engineer 
for  the  Harbour  Commissioners,  that  they  had  at  the  time  of  the  hearing  4^  miles  of 
existing  trackage,  and,  when  asked  what  was  the  object  of  the  application,  he 
answered  as  follows: — 

^*  To  procure  a  connection  over  two  distinct  parts  of  what  would  be  our 
eventual  terminal  railway  system.  We  serve  our  own  traffic  and  the  traffic 
of  the  Canadian  National  Railways.  We  would  operate  from  their  terminal 
at  False  creek  to  Burrard  inlet,  to  the  Harbour  Commissioners'  property  at 
present  leased  to  that  company.  It  forms  a  link  in  the  proposed  railway,  and 
it  is  the  only  means  of  connecting  up  the  proposed  Burrard  inlet  section  with 
the  False  creek  section." 

It  must  be  remicmbered  that  the  Harbour  Commission  is  a  public  body  created 
by  the  Parliament  of  Canada  with  very  large  powers  and  intended  to  become  practi- 
cally a  terminal  company  for  all  railways  coming  to  the  harbour  of  Vancouver,  and, 
as  this  harbour  is  probably,  with  the  exception  of  Montreal,  the  most  important  in 
Canada,  I  conceive  it  the  duty  of  this  Board  to  lend  whatever  assistance  which  pro- 
perly can  be  given  to  carry  out  the  ideas  of  Parliament  as  expressed  in  the  legislation. 

Unless  the  Harbour  Commissioners  can  secure  a  connecting  link  between 
Burrard  inlet  and  False  creek,  it  would  be  practically  impossible  to  carry  out  the 
intentions  of  Parliament  as  above  described.  The  distance  between  the  two  points 
is  about  a  mile,  and,  in  going  from  one  point  to  the  other,  the  present  Vancouver, 
Victoria  and  Eastern  Railway  crosses  thirteen  or  fourteen  streets  in  the  very  heart 
of  the  city  of  Vancouver.  While  it  would  be  almost  physically  impossible  to  con- 
struct another  connecting  link,  yet,  if  it  were  possible,  the  expense  would  be  very 
great  and  should  not  be  incurred  if  there  were  any  reasonable  way  of  obviating  it. 

By  section  193  of  the  Railway  Act,  1919,  which  was  section  176  of  chapter  37 
of  the  Revised  Stautes  of  Canada,  any  railway  company  has  the  right,  subject 
always  to  the  approval  of  the  Board,  to  use  or  occupy  "  the  whole  or  any  portion  of 
the  right  of  way,  tracks,  terminals,  stations  or  station  grounds  of  any  other  railway 
company."  Provision  was  then  made  that,  if  the  parties  failed  to  agree  as  to  com- 
pensation, the  Board  should  fix  the  same.  In  many  parts  of  Canada  prior  to  the 
recent  codification  of  the  Railway  Act,  1919,  running  rights  were  obtained  by  one 
road  over  the  tracks  of  another  usually  by  agreements  between  the  parties,  which,  in 
my  opinion  in  many  cases,  were  extremely  onerous,  but,  in  1919,  Parliament  adopted 
an  entirely  new  doctrine,  which  is  found  in  subsections  (4)  and  (5)  of  section  193 
aforesaid.    These  subsections  are  as  follows: — 

"(4)  Where  the  proposed  location  of  any  new  railway  is  close  to  or  in  the 
neighbourliood  of  an  existing  railway  and  the  Board  is  of  opinion  that  it  is 
undesirable  in  the  public  interest  to  have  the  two  separate  rights  of  way  in 
such  vicinity,  the  Board  may,  when  it  deems  proper,  upon  the  application  of 
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any  company,  municipality  or  person  interested,  or  of  its  own  motion,  order 
that  the  company  constructing  such  new  railway  shall  take  the  proceedings 
provided  for  in  subsection  (1)  of  this  section  to  such  extent  as  the  Board  deems 
necessary  in  order  to  avoid  having  such  separate  rights  of  way. 

"(5)  The  Board,  in  any  case  where  it  deems  it  in  the  public  interest  to 
avoid  the  construction  of  one  or  more  new  railways  close  to  or  in  the  neighbour- 
hood of  an  exisiting  railway,  or  to  avoid  the  construction  of  two  or  more  new 
railways  close  to  or  in  the  neighbourhood  of  each  other,  may,  on  the  application 
of  any  company,  municipality  or  person  interested,  or  of  its  own  motion, 
make  such  order  or  direction  for  the  joint  or  common  use,  or  construction 
and  use,  by  the  companies  owning,  constructing  or  operating  such  railways,  of 
one  right  of  way,  with  such  number  of  tracks,  and  such  terminals,  stations 
and  other  facilities,  and  such  arrangements  respecting  them,  as  may  be  deemed 
necessary  or  desirable." 

It  thus  seems  that  Parliament  casts  uix)n  this  Board  the  burden  of  preventing 
unnecessary  duplication  of  railway  lines,  and,  as  I  have  found  it  necessary  that  the 
Harbour  Commissioners  should  have  railway  access  between  Burrard  inlet  and  False 
creek,  I  also  find  that  a  duplication  of  the  existing  lines  would  be  unnecessary  and, 
therefore,  ought  not  to  be  allowed,  which,  of  course,  means  that  some  reasonable 
agreement  should  be  made  between  the  parties  for  running  rights. 

At  the  hearing,  it  was  contended  by  counsel  for  the  Vancouver,  Victoria  and 
Eastern  Railway  and  Navigation  Company  that,  under  the  agreement  existing 
between  that  railway  and  the  Canadian  Northern  Pacific,  the  latter  had  no  rights 
west  of  Xanaimo  street,  which  territory  would  include  the  locus  in  question  and, 
therefore,  all  traffic  of  the  Canadian  Northern  Pacific  Railway  between  False  creek 
and  Burrard  inlet  is  now  handled  by  the  Vancouver,  Victoria  and  Eastern  Railway,  the 
exact  terms  were  not  stated,  but,  I  presume  as  a  switching  proposition,  and  the 
Vancouver,  Victoria  and  Eastern  Railway  contended  that  this  application  in  some 
way  was  a  scheme  by  which  the  Canadian  Northern  Pacific  Railway  would  acquire 
access  to  Burrard  inslet  to  the  prejudice  of  themselves.  So  far  as  the  evidence  goes, 
I  find  nothing  to  support  any  such  contention,  but  I  do  find,  as  before  stated,  that 
running  rights  should  be  provided  for  the  Harbour  Commission  over  the  tracks  in 
question,  and,  as  the  Vancouver,  Victoria  and  Eastern  Railway  Company  by  their 
pleadings  agree  to  the  acquiring  of  the  same,  it  only  becomes  a  question  of  terms 
upon  which  the  traffic  should  be  carried. 

The  three  offers  of  the  Vancouver,  Victoria  and  Eastern  Railway  Company  are 
all  somewhat  common  in  joint  user  of  railway  facilities  both  in  Canada  and  the 
United  States,  but  are  complicated,  and,  in  my  opinion,  a  much  simpler  method  would 
be  to  grant  the  rights  upon  what  is  called  a  wheelage  basis,  that  is,  that  the  Harbour 
Commission  shall  pay  to  the  Vancouver,  Victoria  and  Eastern  Railway  and  Navi- 
gation Company  a  certain  amount  for  each  engine  and  car  which  passes  over  their 
tracks.  Under  this  arrangement  no  injury  could  accrue  to  the  owners  of  the  railway 
in  question  and  it  will  not  matter  to  them  whether  the  engines  and  cars  are  owned 
and  operated  by  the  Harbour  Commission  or  some  other  agency  employed  by  them, 
even  including  the  Canadian  Northern  Railway  Company,  because  they  will  receive 
their  pay  for  each  and  every  engine  and  car  passing  over  the  line. 

I,  therefore,  think  an  order  should  go  'accordingly;  the  amount  per  engine  and  car 
and  the  operating  conditions  to  be  worked  out  by  the  respective  parties,  and,  in  case 
they  fail  to  agree  within  three  months  from  the  date  thereof,  then  the  terms  thereof 
to  be  decided  upon  by  this  Board. 

October  10,  1921. 


Commissioner  Boyce  concurred. 
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ORDER  No.  31647 

In  the  matter  of  the  application  of  the  Vancouver  Harbour  Oo7nmissioivers,  herein- 
after called  the  "  applicants','  for  leave  to  run  and  opemte  trains  over  the 
tracks  of  the  Vancouver,  Victoria  and  Eastern  Railway  and  Navigation  Com- 
pany, from  the  point  of  connection  between  the  Applicants'  proposed  terminal 
railway  on  Burrard  Inlet,  and  the  trachs  of  the  said  railway  company  immedi' 
ately  in  the  rear  of  the  company's  Burrard  Inlet  Pier,  to  a  point  of  connecthn 
between  the  False  Creek  tracks  of  the  Vancouver,  Victoria  and  Eastern  Rail- 
way and  Navigation  Company  and  the  Canadian  National  Railways'  False 
Creek  tracks,  on  the  south  side  of  False  Creek,  in  the  city  of  Vancouver,  prov- 
ince of  British  Columbia. 

File  No.  30281 

Saturday,  the  ISth  day  of  October,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
A.  C.  Bt)YCE,  K.C.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Vancouver, 
April  7,  1921,  the  'applicants,  the  city  of  Vancouver,  the  Vancouver,  Victoria  and 
Eastern  Railway  and  Xavigation  Company,  and  the  Canadian  National  Railways 
being  represented  at  the  hearing,  and  what  was  alleged, — 

The  Board  Orders:  That  the  applicants  be,  and  they  are  hereby,  authorized  to 
run  and  operate  their  trains  over  the  tracks  of  the  Vancouver,  Victoria  and  Eastern 
Railway  and  Navigation  Company,  from  the  point  of  connection  between  the 
applicants'  proposed  terminal  railway  on  Burrard  inlet  and  the  track  of  the  Van- 
couver, Victoria  and  Eastern  Railway  and  Navigation  Company  immediately  in  the 
rear  of  the  said  company's  Burrard  inlet  pier,  to  the  point  of  connection  between  the 
False  creek  tracks  of  the  said  railway  company  and  the  False  creek  tracks  of  the 
Canadian  National  Railways  on  the  south  side  of  False  creek,  in  the  city  of  Van- 
couver, province  of  British  Columbia;  such  right  of  operation  to  be  upon  a  wheelage 
basis,  the  t'Crms  of  which  shall  be  worked  out  between  the  respective  parties,  and  in 
case  they  fail  to  agree  within  three  months  from  the  date  of  this  order,  then  the 
terms  thereof  shall  be  decided  by  the  Board. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Application  of  the  Municipal  Council  of  the  town  of  St.  Jerome,  P.Q.,  for  an  order 
directing  the  establishment  of  an  interchange  track  between  the  Canadian 
Pacific  Railway  and  the  Canadian  National  Railways  within  or  near  the  limits 
of  the  town  of  St.  Jerome. 

File  No.  6713.180 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner : 

At  a  sitting  of  the  Board  in  Montreal  in  March  application  was  made  by  the 
municipality  of  the  town  of  St.  Jerome,  in  the  province  of  Quebec,  through  Mr. 
Legault,  the  mayor,  supported  by  Mr.  G.  Wilson,  of  the  Consolidated  Rubber  Company, 
and  Mr.  A.  Latour,  the  engineer  for  the  town  of  St.  Jerome,  asking  that  an  inter- 
change track  be  constructed  between  the  lines  of  the  Canadian  Pacific  Railway  Com- 
pany and  the  Canadian  National  Railways  at  Montfort  Junction. 

Both  companies  opposed  the  application.  I  think  the  opposition  was  more 
strenuous  on  the  part  of  the  Canadian  National  Railways  than  on  that  of  the  Cana- 
dian Pacific  Railway  Company.  The  former  opposed  on  the  ground  that,  so  long  as 
they  were  able  to  deliver  goods  originating  on  their  lines,  there  was  no  justification 
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for  providing  facilities  to  have  tliem  diverted.  The  Canadian  Pacific  Railway  opposed 
principally  on  the  ground  of  expense.  The  applicants  asked  for  the  facility  in  the 
public  interest,  claiming  that  when  coal  arrived  by  Canadian  Pacific  Railway  it  had 
to  be  carted  half  a  mile  or  more  to  the  industries.  They  also  contended  that  large 
quantities  of  hay  and  other  farm  produce  for  the  north  country  had  to  be  transferred 
from  car  to  car  at  St.  Jerome. 

At  the  hearing,  I  referred  to  a  case  then  pending  before  the  Board,  being  an 
application  of  the  Western  Terminal  Elevator  Company,  Limited,  at  West  Fort,  which 
was  already  well  served  by  the  Canadian  Pacific  Railway,  asking  for  the  right  to 
construct  a  branch  line  giving  it  connection  with  the  Canadian  Xational  lines,  and  I 
stated  as  follows: — 

"  Whatever  principle  we  adopt  in  the  large  case  must  be  adopted  in  the 
small  case.    Some  policy  must  be  laid  down  upon  the  question  of  interchange." 

Since  the  hearing,  the  application  of  the  Western  Terminal  Elevator  Company, 
Limited,  was  granted  on  the  broad  principle  that  every  facility  should  be  given  for 
the  handling  of  the  grain  crop  at  the  head  of  the  lakes. 

Probably  there  is  not  the  same  demand  from  the  public  standpoint  in  the  present 
case  as  in  the  former  one,  but  there  is  very  little  difference  in  principle.  After  all, 
the  public  should  have  some  rights  in  deciding  how  its  traffic  should  be  routed,  and, 
considering  that  both  roads  in  the  future  will  have  about  equal  facilities,  equal  power, 
equipment,  and  trackage,  I  see  no  reason  why  either  of  these  great  railway  systems 
should  lose  traffic  to  the  other  which  really  originates  upon  its  own  lines.  The  char- 
acter of  the  service  would  have  a  very  strong  influence  upon  the  routing  of  the  traffic. 
Therefore,  following  the  principle  laid  down  in  the  previous  case,  I  think  the  appli- 
cation should  be  granted. 

There  seems  to  be  a  difference  of  opinion  as  to  the  cost.  The  Canadian  Pacific 
Railway  claim  it  would  be  about  $4,500.  The  Canadian  National  Railways  claim  it 
would  be  something  more  than  double  that  amount.  However,  neither  amount  is  very 
excessive,  and  the  work  should  be  completed  at  the  earliest  possible  moment  at  the 
joint  expense  of  both  railways. 

I,  therefore,  think  an  order  should  issue  directing  the  Canadian  Pacific  Railway 
Company  and  the  Canadian  ITational  Railways  to  construct  an  interchange  track  at 
Montfort  Junction,  in  the  province  of  Quebec,  upon  the  location  and  plans  to  be 
approved  by  an  engineer  of  this  Board;  the  same  to  be  completed  on  or  before  the 
first  day  of  December  next. 

Ottawa,  Ont.,  October  12,  1921. 

The  Deputy  Chief  Commissioner  and  Commissioner  Boyce  concurred. 


ORDER  No.  31694 

In  the  matter  of  the  application  of  the  Municipal  Council  of  the  town  of  St.  Jerome, 
in  the  province  of  Quebec,  hereinafter  called  the  ''applicant/'  under  Section  233 
of  the  Railway  Act,  1919,  for  an  Order  directing  the  Canadian  Pacific  and  the 
Canadian  National  Railways  to  construct  interchange  tracks  between  their 
respective  railways,  within  or  near  the  limits  of  the  said  town. 

File  No.  6713.180. 

TuESDA\ ..  the  18th  day  of  October,  A.D.  1921. 

Hon.  F.  B.  Carvell^  K.C.,  Chief  Commissioner, 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner, 

A.  C.  Boyce,  K.C,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Montreal,  March 
22,  1921,  the  applicant,  the  Canadian  Pacific  Railway  Company,  Canadian  National 
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Railways,  and  the  Canadian  Consolidated  Rubber  Company,  Limited,  being  represented, 
at  the  hearing,  and  what  was  alleged, — 

The  Board  Orders:  That  the  Canadian  Pacific  Railway  Company  and  the  Cana- 
dian National  Railways  be,  and  they  are  hereby,  directed  to  construct  an  interchange 
track  at  Montford  Jimction,  in  the  province  of  Quebec;  detail  plans  to  be  filed  for 
the  approval  of  an  Engineer  of  the  Board;  the  work  to  be  completed  by  the  1st  day 
of  December,  1921;  and  the  cost  to  be  apportioned  equally  between  the  said  railway 
companies. 

F.  B.  CARYELL, 

Chief  Com^nissioner. 


Complaint  of  Devlin  U.F.O.  Club  against  lach  of  loading  and  unloading  facilities 
at  Devlin  Station,  Ontario,  on  the  line  of  the  Canadian  National  Railways 

File  No.  15328 

and 

Application  of  the  Municipal  Union  of  the  District  of  Rainy  River,  Ontario,  for  an 
Order  directing  the  Canadian  National  Railways  to  construct  a  loading  plat- 
form (250  feet)  at  BarwicJc,  Ont. 

File  No.  6695 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner: 

These  cases  were  heard  by  the  Board  at  Fort  Frances  on  the  28th  day  of  April 
last.  At  the  hearing,  in  the  case  of  Devlin,  there  was  a  very  marked  disagreement  as 
to  the  amount  of  business  done  at  this  station  between  the  returns  as  furnished  by 
the  railway  company  and  a  witness  who  stated  that  he  had  personally  shipped  a  number 
of  carloads  of  stock  from  this  station  in  the  year  1920.  Some  time  thereafter  a  letter 
was  received  from  Mr.  Eraser,  of  the  Canadian  National  Railways,  in  which  he 
admitted  that  the  witness  was  practically  right  and  that,  for  the  year  1920,  there  were 
ten  cars  of  cattle  and  nine  cars  of  stock  shipped  into  this  point. 

Considerable  evidence  was  given  as  to  the  amount  of  business  done  at  Barwick, 
and,  without  going  into  the  details,  in  my  opinion,  sufiicient  justification  was  presented 
by  the  residents  of  the  respective  localities  to  justify  a  loading  platform  of  at  least 
two  car  lengths. 

At  the  hearing,  we  decided  not  to  give  a  judgment  at  once  on  account  of  the 
financial  condition  of  the  road,  and  more  particularly  because  we  believed  no  appro- 
priations were  then  available  for  the  work.  However,  it  is  my  opinion  that  the 
people  of  these  communities  are  entitled  to  the  facilities  asked  for,  and,  therefore, 
think  an  order  should  go  directing  the  Canadian  National  Railways  to  construct 
loading  platforms  at  both  Devlin  and  Barwick  of  at  least  two  car  lengths  each,  the 
same  to  be  of  standard  construction  and  to  be  completed  on  or  before  the  1st  day 
of  September,  1922.  This  will  give  the  company  plenty  of  time  to  arrange  the 
necessary  appropriations. 

At  the  hearing,  reference  was  made  to  the  necessity  of  loading  platforms  at 
Stratton,  Pinewood,  and  Emo,  'but,  as  they  were  not  made  the  subject  of  formal 
application,  no  inspections  had  been  made,  and  very  little  evidence  was  offered.  I, 
therefore,  do  not  think  that  we  would  be  justified  at  the  present  time  in  ordering 
the  construction  of  platforms  at  these  points. 

An  order  should  go  accordingly  regarding  Devlin  and  Barwick. 
Ottawa,  Ont.,  October  22,  1921. 

Commissioner  Boyce  concurred. 
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ORDER  No.  31642 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Bailway  Company,  herein- 
after called  the  "  applicant  company'/  under  the  provisions  of  the  Gener,al 
Order  of  the  Board  No.  119,  dated  January  31,  191Jf,  for  authority  to  remove 
the  station  agent  at  Wai^den  Station,  on  its  Drummondville  Suhdivision,  in  the 
province  of  Quehec. 

File  No.  4205.301 

Saturday,  the  Stli  day  of  October,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Montreal,  June 
23,  1921,  in  the  presence  of  counsel  for  the  applicant  company,  the  village  of  Warden 
being  represented  at  the  hearing,  and  what  was  alleged, — 

The  Board  orders:  That  the  application  be,  and  it  is  hereby,  refused. 

F.  B.  CARYELL, 

Chief  Commissioner. 


ORDER  No.  31648 

In  the  matter  of  the  application  of  the  Canadian  Manufacturers'  Association  for 
consideration  of  the  readjustment  in  the  class  rates  applicable  from  Van- 
couver, Victoria,  and  New  Westminster  to  points  in  British  Columbia, 
Alberta,  Saskatchewan,  and  Manitoba,  placing  them  on  the  basis  outlined  in 
the  General  Order  of  the  Board  No.  125,  dated  May  30,  191If,  dealing  with 
what  is  known  as  "  The  Western  Rates  Case." 

File  No.  1922.1 

Tuesday,  the  11th  day  of  October,  A.D.,  1921. 

Hex.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Com^nissionor. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Vancouver, 
October  12,  1920,  the  Canadian  Manufacturers'  Association,  the  Transportation 
Bureau  of  the  Board  of  Trade  of  Vancouver,  and  the  Canadian  Pacific  and  Canadian 
National  Railways  being  represented  at  the  hearing,  and  what  was  alleged;  and  upon 
consideration  of  the  submissions  filed, — 

The  Board  Orders:  That  the  Canadian  Pacific  Railway  Company  be,  and  it  is 
hereby,  required  to  publish  and  file  tariffs,  to  become  effective  on  or  before  the  1st 
day  of  December,  1921,  showing  special  class  rates  from  Pacific  termini,  as  follows, 
namely : — 

Between  Vancouver  and  New  Westminster  and  points  east  thereof — 
1.  To  and  from  Glacier,  British  Columbia,  the  rates  to  be  no  greater  than  those 
of  the    Pacific  "  standard  tariff  for  290  miles. 
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2.  To  and  from  points  west  of  Glacier  the  "  Pacific "  territory  "  Town "  tariff 
basis  to  be  applied,  subject  to  the  rates  of  Glacier  (1)  as  maxima. 

3.  To  and  from  points  beyond  Glacier  within  "Pacific"  territory,  the  maximum 
first-class  rates  to  be  those  of  the  "Pacific"  standard  tariff  for  the  through  mileage, 
made  up  of  the  actual  distance  beyond  Glacier,  added  to  the  above-mentioned 
assumed  distance  of  290  miles  west  of  Glacier. 

4.  To  and  from  points  in  "Prairie"  territory  west  of  Fort  William,  the  maximum 
first-class  rates  to  be  those  west  of  Canmore  and  Crowsnest,  plus  the  "Prairie"  stan- 
dard first-class  rate  difference  between  the  actual  mileage  west  of  Canmore  and 
Crowsnest  and  the  actual  through  mileage  to  or  from  the  "Prairie"  destination 
or  shipping  point,  as  the  case  may  be. 

XoTE. — From  the  first-class  rates  constructed  as  above,  the  rates  for  classes  2 
to  10  to  be  extended  in  accordance  with  the  scaling  of  the  standard  tariff,  so  as  to 
preserve  the  proportion  between  the  classes.  If  the  exact  first-class  rate  is  not  given 
in  the  "  Pacific  "  standard  tariff,  the  next  higher  rate  is  to  be  used. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  31G58 

In  the  matter  of  the  location  of  the  Grand  Trunh  Pacific  Railway  G company's  station 
at  EndaJco,  in  the  province  of  British  Columbia,  approved  under  the  Order  of 
the  Board  No.  21164,  dated  January  5,  191 4;  and  the  complai/rd  of  the  Endako 
Farmers'  Institute  against  the  facilities  provided  at  the  station  at  the  point  in 
question. 

File  No.  3452-79 

Tuesday,  the  Tlth  day  of  October,  A.D.  1921. 

Hon.  F.  B.  Oarvell,  K.C,  Chief  Commissioner, 

S.  J.  McLean,  Assistant  Chief  Commissioner, 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner, 

A.  0.  Boyce,  K.C,  Commissioner, 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  submissions  filed  on  behalf  of  the  said  Endako  Farmers'  Institute 
and  the  railway  company;  and  upon  the  report  and  recommendation  of  an  Inspector 
of  the  Board,  concurred  in  by  its  Chief  Operating  Officer, — 

I'he  Board  orders  as  follows: 

1.  That  the  said  Order  No.  211G4,  dated  January  5,  1914,  be,  and  it  is  hereby, 
rescinded. 

2.  That  the  Canadian  National  Railways  be,  and  they  are  herefby,  required  to 
erect  a  new  station  at  Endako,  in  the  province  of  British  iColumfbia,  on  the  present 
temporary  site,  or  adjacent  thereto,  as  the  railway  company  may  designate,  in  which 
the  space  in  the  waiting-room,  heated  room,  and  freight  shed  shall  be  not  less  than 
the  dimensions  of  same  in  the  company's  standard  third  class  station  building; 
location  and  detail  plans  of  such  proposed  station  to  be  filed  for  the  approval  of  the 
Board;  and  the  said  station  to  be  completed  by  the  1st  day  of  September,  1922. 

3.  That  copies  of  the  said  plans  and  of  the  application  to  allow  the  same,  be  served 
upon  the  municipality  or  the  Board  of  Trade  (if  there  be  either)  ;  otherwise  upon  the 
Department  of  Lands  of  the  Government  of  the  province  of  British  Columbia. 


F.  B.  CARVELL, 

Chief  Commissioner. 
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OEDEE  No.  31673 

In  the  matter  of  the  application  of  N.  W.  Hawkes,  Agent  of  the  New  England  Freight 
Association  Tariff  Bureau,  acting  for  and  on  behalf  of  the  railway  companies 
under  the  jurisdiction  of  the  Board,  hereinafter  called  the  "  applicant'/  for 
permission  to  publish,  on  one  day's  notice  revised  rates  on  cotton  grain  hags, 
hinder  twine,  and  hinder  cord. 

File  No.  27612.24. 

Saturday^  the  15th  day  of  October,  A.D.  1921. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Ch  ief  Commissioner. 
A.  C.  BoYCE^  K.C.,  Commissioner. 

Upon  its  appearing  that  the  changes  desired  are  for  the  purpose  of  correcting 
clerical  errors, — 

The  Board  Orders:  That  the  applicant  be,  and  he  is  hereby,  permitted  to  publish 
a  supplement  to  his  Tariff  C.E.C.  No.  1,  so  as  to  give  effect  to  the  proper  rates  on 
cotton  grain  bags;  binder  twine,  and  binder  cord;  the  said  supplement  to  be  made 
effective  upon  one  day's  notice. 

r.  B.  CAEVELL, 

Chief  Commissioner. 


OEDEE  No.  31672 

In  the  matter  of  the  application  of  the  National  Dairy  Council  of  Canada  for  an  order 
directing  the  Canadian  Northern  Railway  Company  to  continue  to  maintain 
a  morning  train  service  into  Toronto,  on  its  Parry  Sound-Toronto  Branch. 

File  No.  27563.7. 

Wednesday,  the  19th  day  of  October,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C,  Commissioner. 
J.  G.  Eutkerford,  O.M.G.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  October 
10,  1921,  the  National  Dairy  Council  of  Canada  and  the  railway  company  being 
represented  at  the  hearing,  and  what  was  alleged ;  and  the  evidence  herein  having  been 
heard  at  Toronto  on  October  13,  1921,  by  a  Commissioner  appointed  under  section  12 
of  the  Eailway  Act,  1919,  in  the  presence  of  counsel  as  aforesaid,  the  said  Com- 
missioner having  reported  to  the  Board,  and  the  said  report  having  been  adopted, — 

The  Board  Orders:  That  the  Canadian  Northern  Eailway  Company  provide  a 
baggage  car  on  a  through  freight  train,  on  its  Parry  Sound-Toronto  Branch,  scheduling 
the  train  to  pass  Pine  Orchard  not  earlier  than  6.45  a.m.;  Vandorf,  7.05  a.m.;  and 
Gormley  7.25  a.m.;  the  said  baggage  car,  on  arrival  at  Toronto,  to  be  taken  into  the 
Union  Station  on  a  passenger  train  that  will  arrive  there  at  10.15  a.m.  In  the  event 
of  such  through  freight  train  being  over  thirty  minutes  late,  shippers  will  not  be 
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expected  to  assist  in  loading,  all  loading  to  be  done  by  the  trainmen,  and  if  at  any 
time*  owing  to  difficulties  on  the  line,  the  through  freight  train  is  very  late,  the  milk 
shipments  to  be  picked  up  by  the  first  train  that  comes  along. 

And  the  Board  Further  Orders:  That  the  service  herein  required  to  be  provided 
become  effective  as  and  from  this  date. 

I.  B.  CiAHYEilJL, 

Chief  Commissioner. 


CHU'CmLAlR  No.  194 

Ottawa,  October  19,  1921. 
Re  Duties  of  Railway  Companies  as  to  Fencing 

File  No.  27920.1 

Numerous  complaints  are  being  made  to  the  Board  as  to  inefficient  fencing  by 
railway  companies  along  their  right  of  way,  and  it  appears  to  the  Board  that,  in  many 
cases,  these  complaints  are  being  viewed  from  the  wrong  standpoint. 

For  many  years  prior  to  1911,  the  Railway  Act  contained  a  provision  that,  in 
some  cases,  fencing  was  not  required  unless  specifically  so  ordered  by  the  Board.  This 
i.=  found  in  the  Railway  Act,  1906,  section  254,  subsection  (4),  which  reads  as  follows: — 

"254.  (4)  Whenever  the  railway  passes  through  any  locality  in  which  the 
lands  on  either  side  of  the  railway  are  not  inclosed  and  either  settled  or  improved, 
the  company  shall  not  be  required  to  erect  and  maintain  such  fences,  gates 
and  cattle-guards  unless  the  Board  otherwise  orders  or  directs." 

By  chapter  22  of  the  Acts  of  1911,  section  9,  subsection  (4)  of  section  254  was 
repealed,  and  the  following  enacted  in  lieu  thereof,  viz. : — 

4.  The  Board  may,  upon  application  made  to  it  by  the  company,  relieve 
the  company,  temporarily  or  otherwise,  from  erecting  and  maintaining  such 
fences,  gates  and  cattle-guards  where  the  railway  passes  through  any  locality  in 
which,  in  the  opinion  of  the  Board,  such  works  and  structures  are  unnecessary." 

This  is  found  in  the  present  Railway  Act  as  section  274,  subsection  (4). 

It  will  thus  be  seen  that  it  is  the  duty  of  every  railway  company  to  fence  every 
portion  of  its  right  of  way  unless  specifically  relieved  from  so  doing  by  an  order  of 
the  Board,  and,  in  the  future,  the  Board  is  of  opinion  that,  whenever  an  application 
is  made  for  fencing,  it  should  go  as  a  matter  of  right,  unless  the  railway  company 
can  show  valid  reasons  why  they  should  be  brought  under  the  provisions  of  the  present 
Act,  section  274,  subsection  (4). 

By  order  of  the  Board, 

A.  D.  CARTWRIOHT, 

Secretary. 


trtje  J^oarb  of  / 

Eaitoap  Commtoionersi  for  Canaba 


Judgments,  Orders,  Regulations,  and  Rulings 
Vol.  XI  Ottawa,  November  15,  1921  No.  16 

This  publication  is  issued  fortnightly,  on  the  1st  and  15th  of  each  month.  Annual  sub- 
Bcription,  $3.00;  single  numbers,  20  cents;  in  quantities,  25  per  cent  discount.  Early  a.ppllcation 
should  be  made  for  copies  in  quantities.  Subscriptions  should  be  sent,  in  every  case,  to  the 
Chief  Accountant,  Department  of  Public  Printing  and  Stationery,  Ottawa. 


ERRATA 

Page  298 :   Table  of  "  Rates  on  Sugar  Beets  in  carloads  " — 
Newcastle,  Ont.,  to  Kitchener,  "Xew  Scale"  should  read  8^  cents  instead  of 
8  cents. 


Pages  S04-5 :  The  last  two  paragraphs  on  page  304  and  top  of  page  305,  should 
read  as  follows  : — 

They  then  entered  into  an  agreement,  in  writing,  with  the  Ontario  and  Minne- 
sota Power  Company  and  the  Fort  Frances  Pulp  and  Paper  Company,  Limited, 
dated  August  18,  1917,  wherein,  after  reciting  the  agreement  by  the  town  of  Fort 
France?,  with  the  Ontario  and  Minnesota  Power  Company  and  the  International 
Bridge  and  Terminal  Company,  of  June  22,  1917,  they  consented  to  the  execution 
of  the  works  as  set  forth  in  the  agreement  with  the  town,  and  ^accepted  the  coven- 
ants of  the  two  contracting  companies,  viz.,  the  Ontario  and  Minnesota  Power 
C-ompany  and  the  Fort  Frances  Pulp  and  Paper  Company,  in  provision  for  their 
indemnity  against  the  injurious  effects  to  their  business  and  .made  provision  by 
such  agreement  for  it  to  be  carried  on — the  companies  agreeing  to  execute  certain 
works  to  that  end.  The  agreement,  in  effect,  worked  a  novation.  The  complain- 
ants accepting  therein  the  covenants  of  the  other  two  companies  in  respect  of  th3 
obligations  they  ^heretofore  contended  should  be  performed  by  the  International 
Company. 

They  then,  by  writ  dated  May  19,  1920,  statement  of  claim  delivered  June  15, 
1920,  instituted  lan  action  in  the  Supreme  Court  of  Ontario,  upon  the  agreement  of 
August  18,  1917,  against  the  Ontario  and  Minnesota  Power  Company,  Limited, 
and  the  Fort  .Frances  Pulp  and  Paper  Company,  Limited,  in  which  they  claim 
$5,000  dam-ages  to  the  lands  of  one  plaintiff  (Euphemia  Eussell)  and  $15,000 
damages  to  the  present  complainants  (Russell  Bros.)  by  reason  of  the  identical 
grievances  they  now  seek  this  Board  to  adjust.  When  this  case  was  heard,  that 
action  was  pending  for  trial  and  has  since  been  on  for  trial  and  adjourned  to  the 
November  sittings  of  the  court  at  Fort  Frances,  the  defendants  during  the  interv^al 
to  construct  the  crossing  and  tractor  appliances  for  hauling  up  boats  and  returning 
them  to  the  water,  an  arrangement  in  substitution  for  the  bridge  scheme  now  before 
this  Board. 


Wi)t  3Boarii  of 

l^aitoap  €ommiMomx9i  for  Cnnaba 
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Application  of  Islesmere  Golf  and  Country  Club  for  an  Order  requiring  the  Canadian 
National  Railways  to  re^nove  Islesmere  station,  P.Q.,  to  Cadastral  Lot  No.  236, 
adjacent  to  the  applicant's  clubhouse. 

File  Ko.  28905 

JUDGME^q^T 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner: 

As  I  understand  it,  this  is  an  application  to  move  the  Islesmere  station  at  mileage 
16-6  to  mileage  15.  When  the  Deputy  Chief  Commissioner  and  myself  personally 
inspected  the  location,  I  was  convinced  that  it  would  be  a  mistake  to  move  this  station. 
It  is  true  it  is  only  a  very  short  distance  from  the  Islesmere  station  to  the  new  station 
erected  at  mileage  16-2  for  the  accommodation  of  the  Golf  Club,  but,  if  this  station 
were  moved,  all  the  people  living  along  the  river  near  the  present  station  would  have 
to  travel  much  more  than  four-tenths  of  a  mile  to  get  to  the  Golf  Club  station  at 
mileage  16-2,  because  the  highway  runs  south  along  the  river  a  considerable  distance 
and  then  around  by  a  circuitous  route.  I  should  say  it  would  be  not  less  than  a  mile 
and  a  half  or  two  miles,  and  considering  the  fact  that  there  are  many  summer  residents 
all  along  this  portion  of  the  road,  I  do  not  think  we  would  be  justified  in  taking  away 
from  them  the  accommodation  which  they  now  possess.  It  is  true  that  by  the  railway 
it  is  less  than  half  a  mile  to  St.  Eustache,  but,  in  order  to  reach  St.  Eustache  by  the 
highway  road,  it  would  be  a  distance  of,  I  think,  at  least  four  miles. 

Under  all  the  circumstances,  I  think  this  application  should  be  dismissed. 

Ottawa,  October  25,  1921. 

The  Deputy  Chief  Commissioner  concurred. 
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OEDEK  No.  31719 

In  the  matter  of  the  application  of  the  Islesmere  Golf  and  Country  Club  for  an 
Order  requiring  the  Canadian  National  Railways  to  move  the  station  from 
Islesmere  Station,  in  the  province  of  Quebec,  to  Cadastral  Lot  No.  236,  adja- 
cent to  the  applicant's  cluhhouse: 

File  No.  28905 

Friday,  the  28th  day  of  October,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

Upon  lieariii.i>-  the  application  at  the  sittings  of  the  Board  held  in  Montreal, 
Marcli  23,  1921,  the  applicant  and  the  railway  company  being  represented  at  the 
hearing,  and  what  was  alleged;  and  upon  an  inspection  of  the  locus  in  quo  by  the 
Board— 

Tlie  Board  orders:  That  the  application  be,  and  it  is  hereby,  refused. 

W.  B.  NANTEL, 

Deputy  Chief  Commissioner. 


Application  of  the  Council  of  Ste.  Genevieve,  P.Q.,  for  an  Order  requiring  the  Cana- 
dian National  Railways  to  move  the  station  from  its  present  location  to  the 
highway  crossing  over  the  said  Canadian  National  Railways,  in  the  parish  of 
Ste.  Genevieve,  or  in  the  alternative  to  erect  a  platform  at  the  said  public  high- 
way crossing. 

File  No.  23064 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner: 

This  case  was  heard  at  Montreal  on  the  22nd  of  March  last,  and  the  locus  was 
personally  inspected  by  the  Deputy  Chief  Commissioner  and  myself  in  the  month  of 
June. 

The  facts  are  that,  when  the  railway  was  constructed,  certain  property  rights 
were  acquired  by  the  railway  company  upon  the  condition  that  they  would  erect  a 
station  at  or  near  the  present  location.  As  soon  as  the  road  was  built,  they  did  so, 
and  the  St.  Bemi  Realty  Company  have  also  spent  some  money  in  building  a  fairly 
passable  road  from  the  highway  road  into  the  station.  On  the  other  hand,  there  is 
not  a  solitary  inhabitant,  according  to  my  recollection,  between  the  highway  road  and 
the  station  site,  a  distance  of  nearly  one-third  of  a  mile.  The  station  must  be  prac- 
tically inaccessible  during  the  winter  months  and  very  inconvenient  during  the 
remainder  of  the  year.  Without  a  doubt,  there  should  be  a  station  at  the  crossing  of 
the  highway  road  and  the  railway  about  two-thirds  of  a  mile  west  of  the  present 
station  site  upon  either  lots  46,  47,  48,  or  49. 

In  saying  this,  however,  I  do  not  think  the  company  should  be  absolved,  at  the 
present  time,  from  its  contract  to  construct  and  maintain  a  station  where  it  is  now 
located,  because  they  received  valuable  consideration  for  this  concession,  but,  as  it 
does  not  meet  the  convenience  of  the  public,  I  take  it  that  it  is  the  duty  of  this  Board 
to  see  that  such  further  steps  are  taken  as  are  necessary  for  that  purpose. 
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I,  therefore,  think  the  company  should  be  ordered  to  construct  a  standard  fifth- 
class  stati  ndat  or  near  the  crossing  of  the  Ste.  Genevieve  road  and  the  railway  as 
above  described;  the  same  to  be  completed  on  or  before  the  15th  day  of  December 
next,  and  the  timetables  to  be  regulated  accordingly. 

Ottawa,  October  25,  1921. 

The  Deputy  Chief  Commissioner  concurred. 


ORDER  No.  31720 

In  the  matter  of  the  application  of  the  Council  of  Ste.  Genevieve,  in  the  province  of 
Quebec,  for  an  Order  requiring  the  Canadian  National  Railways  to  move  the 
station  from  its  present  location  to  the  highway  crossing  over  the  railway,  in 
the  parish  of  Ste.  Genevieve;  or,  in  the  alternative,  to  erect  a  platform  at  the 
said  public  highway  crossing: 

File  No.  23064 

Friday,  the  28th  day  of  October,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hox.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Montreal,  March 
23,  1921,  the  applicant,  the  Remi  Realty  Company,  and  the  Canadian  National  Rail- 
ways being  represented  at  the  hearing,  and  what  was  alleged, — 

TJie  Board  orders:  That  the  Canadian  National  Railways  be,  and  they  are 
hereby,  directed  to  construct  a  standard  fifth-class  station  at  Ste.  Genevieve,  in  the 
province  of  Quebec,  at  or  near  the  crossing  of  the  Ste.  Genevieve  road  by  the  rail- 
way; detail  and  location  plans  to  be  filed  for  the  approval  of  the  Board;  the  etation 
to  be  constructed  and  completed  on  or  before  the  15th  day  of  December,  1921;  and 
the  necessary  changes  to  be  made  in  the  railway  company's  time-tables. 

W.  B.  NANTEL, 

Deputy  Chief  Commissioner. 


Application  of  the  Dominion  Sugar  Company,  Wallaceburg,  Ontario,  for  a  reduction 
in  the  rates  charged  by  the  railway  companies  on  sugar  beets,  carloads,  to 
Wallaceburg,  Ontario.  File  29996.15 

Heard  at  Chatham,  Ontario,  June  28,  1921 

JUDGMENT 

Commissioner  Boyce: 

In  this  application  the  following  tariffs  are  involved: — 

Pere  Marquette  Railway— Tariff  No.  6219,  C.R.C.  No.  2260. 
Supplement  No.  16,  effective  September  26,  1920. 
Supplement  No.  17,  effective  September  13,  1920. 

Michigan  Central  Railway— Tariff  No.  G.F.D.  93'53F-C.R.C.  No.  2890. 
Supplement  No.  20,  effective  August  30,  1920,  and  blanket  40  per  cent  increase 
September  13,  1920. 

30143— li 
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Grand  Trunk  Railway— Tariff  C.Y.-57-iC.R.C.  No.  E-4198. 
Supplement  Xo.  14,  effective  September  11,  1920',  and  blanket  4*0  per  cent 
increase  September  13,  1920. 

Canadian  Pacific  Railway  Company— Tariff  E-3430,  C.R.C.  No.  3690. 
Supplement  No.  19,  effective  September  4,  1920,  and  blanket  (40  per  cent) 
increase  September  13,  1920. 

C.W.  &  L.E.  Railway— Tariff  No.  395-C.R.C.  559. 
Supplement  No.  2,  effective  September  11,  19i20.    Reissue  effective  December 
6,  1920: 

As  is  pointed  out  by  the  railway  companies,  in  their  respective  arguments,  com- 
paratively low  rates  were  in  force  prior  to  the  year  1913,  with  a  view  to  stimulating 
the  sugar  beet  industry  in  the  section  of  Ontario  in  question,  in  this  complaint,  with 
the  object  of  increasing  the  production  of  sugar  beets  and  ultimately  increasing  the 
output  of  sugar. 

In  1913  a  general  mileage  scale  for  the  sugar  beet  commodity  was  adopted  by 
the  railways  in  this  territory,  but  owing  to  the  attitude,  in  the  first  instance,  of  the 
Michigan  Central  Railroad  Company,  and  then  the  other  railways,  specific  rates 
were  continued  as  to  various  points.  The  general  situation  being  that  where  there 
were  no  specific  rates  the  mileage  scale  of  1913  was  applied.  The  mileage  scale 
established  on  sugar  beets  is  set  forth  in  full  in  appendices. 

On  July  19,  1920,  an  application  was  made  by  the  Railway  Association  of 
Canada  for  general  percentage  of  increase  in  freight  rates,  and  upon  that  application 
the  Board,  by  its  judgment,  allowed  the  railways  to  increase  their  rates  40  per  cent 
in  the  first  instance  (later  reduced  to  35  per  cent),  to  be  operative  in  eastern  terri- 
tory, effective  September  13,  1920.  The  railways  concerned  in  this  application  were 
represented  in  such  application  and  participated  in  the  increase  to  the  extent  of  the 
percentage  on  their  rates  as  they  existed  at  the  time  the  increase  went  into  effect, 
viz.,  September  13,  1920. 

After  the  application  for  a  general  increase  in  rates  had  been  launched  by  the 
Railway  Association  of  Canada,  July  9,  1920,  the  railways  concerned  published  tariffs 
on  this  commodity  on  a  mileage  schedule,  giving  the  statutory  notice  of  increase; 
such  tariffs  being  as  follows: — 

Michigan  Central — July  22;  effective  August  30. 
Canadian  Pacific — July  29,  effective  September  4. 
Grand  Trunk — July  30,  effective  September  11. 
Pere  Marquette — August  23,  effective  September  26. 

These  filing  dates,  it  is  to  be  observed,  were  all  subsequent  to  July  9,  1920,  the 
date  of  the  application  of  the  Railway  Association  of  Canada  for  the  general  increase, 
60  that  the  tariffs  complained  of  were  compiled  while  the  application  for  general 
increase  in  rates  was  under  consideration  by  this  Board. 

The  result  of  the  abandonment  by  the  railways  of  the  then  existing  specific 
rates  and  the  introduction  of  the  mileage  scale,  as  above,  was  a  very  considerable 
increase  in  rates  at  the  points  where  the  specific  rates  had  theretofore  existed. 

The  judgment  in  the  rates  advance,  originally  40  per  cent  increase  (later  reduced 
to  35  per  cent),  became  effective  September  13,  1920.  The  previous  tariffs  became 
effective,  as  of  the  dates  mentioned  in  the  first  paragraph  hereof,  but  the  increases 
made  by  the  change  from  specific  to  mileage  basis  became  effective  in  each  case  very 
close  to  the  effective  date  of  the  general  increase,  so  that  without  further  discussing 
the  methods  by  which  the  same  was  carried  out,  it  appears  clear  that  almost  con- 
temporaneously with  the  general  increase  in  rates,  the  railroads  concerned,  by  the 
changes  in  their  tariff  above  mentioned,  acquired  substantial  increase  in  their  rates 
on  this  commodity  over  and  above  the  general  increase  in  rates  contemplated  and 
awarded  by  the  Board, 


291 


On  the  general  rate  enquiry  the  question  of  these  tariffs  was  never  raised  or 
referred  to.  It  seems  to  have  been  taken  as  a  matter  of  course  that  while  the  appli- 
cation for  general  rate  increase  was  pending  before  the  Board  at  the  instance  of  the 
Eailway  Association  of  Canada,  on  behalf  of  all  the  railways,  that  no  step  would  be 
taken  by  any  railway  seeking  to  participate  in  the  benefits  of  that  application,  or 
would  so  change  their  tariffs  as  to  effect  a  substantial  increase  in  rates  on  any  com- 
modity applicable  to  their  own  rates.  It  is  stated,  and  doubtless  is  true,  that  negotia- 
tions and  discussions  extended  over  a  considerable  period  of  time,  which  led  up  to 
the  filing  of  the  tariffs  making  the  mileage  rate  increase  applicable.  The  railways 
allege,  and  I  am  not  prepared  to  contest  their  good  faith  in  the  matter,  that  the 
change  from  specific  to  mileage  rates  was  effected  for  the  purpose  of  ironing  out  and 
adjusting  alleged  discrepancies  and  inequalities  of  long  standing,  but  the  fact 
remains  that  in  dealing  with  the  application  for  general  increase,  the  Board  had  not 
before  it  the  fact  that  these  changes  had  been  made  with  the  resultant  substantial 
increase  effected  thereby,  as  is  complained  of,  and  as  is  shown  in  the  schedules  and 
appendices  hereto.  I  do  not  think  there  is  any  question  but  that  had  the  Board 
been  seized  of  the  fact  that,  at  the  time  the  general  increase  was  under  consideration, 
various  increases  had  already  been  made,  by  the  tariffs  referred  to,  in  the  rates  on 
sugar  beets,  this  fact  would,  undoubtedly,  have  been  taken  into  consideration  by  the 
Board  in  connection  with  the  percentage  rate  of  increase  to  be  allowed  on  the  com- 
modity in  question,  and  that  such  rates  would  have  been  adjusted  proportionately 
to  the  increases  received  by  the  previous  action  of  the  railway  companies  involved. 
I  think  it  also  follows  that  if  the  Board  had  been  advised  at  a  date  shortly  subse- 
quent to  its  judgment  in  the  general  rate  increase,  that  a  substantial  increase  was 
made  on  sugar  beets  in  the  case  of  the  Pere  Marquette,  on  iSeptember  26,  action 
would  have  been  taken  to  keep  down  this  increase. 

The  volume  of  business  moving  in  sugar  beets  has  shown  considerable  increase 
during  the  last  five  years,  as  will  appear  from  the  following  statement  of  tonnage 
and  revenue: — 

Year.  Tonnage        Increase       Revenue  Increase 

over  1916                        over  1916 
1916    56,156    $39,431  79   

1917   69,657  24%  47,343  99  20% 

1918   148,931  165%        133,644  35  239% 

1919   135,512  142%        115,915  73  194% 

1920   265.075  372%        381,650  96 


The  above  figures  show  that  the  movement  in  1920  was  almost  five  times  that  of 
1916,  demonstrating  the  fact  that  the  industry  is  a  substantial  one,  and  doubtless 
the  substantially  increased  movement  would  effect  a  proportionate  reduction  in  the 
cost  of  the  carriage. 

The  applicants  allege  that  the  time  the  increased  tariffs,  of  the  railways,  now  in 
question,  and  referred  to  in  paragraph  (1)  hereof,  were  made  up  by  the  carriers,  the 
refiners'  price  of  sugar  ruling  was  from  $21  to  $24,  Montreal  basis,  which  would  have 
made  the  price  per  ton  of  beets  irom  $22  to  $25,  and  they  urged  that  upon  this  basis 
of  valuation,  per  ton  of  beets,  the  increased  rates  would  not  have  been  out  of  projKir- 
tion  to  the  value  of  the  commodity  moved.  It  is,  however,  alleged  and  not  denied, 
that  during  the  fall  of  1920  there  was  a  tremendous  decline  in  sugar  prices.  In 
the  fall  of  1920  the  price  paid  per  ton  of  beets,  was  $12,  for  the  crop  of  1920,  and 
the  following  statement  will  indicate  the  value  of  the  beet  crop  and  the  average 
freight  paid  thereon  for  the  years  1917  to  1920: — 

Value  Increase  Average  Increase 

Year.                                                      beets  over       freight  rate  over 

per  ton  1917  per  ton  1917 

1917                                                            9.04  ....  .68   

1918                                                           10.56  16.8%  .896  31% 

1919                                                            12.40  37.1%  .855  26% 

1920                                                           12.00  32.7%  1.44  112% 
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The  complainants  argue,  from  the  above  showing,  that  this  year  they  have  a 
decline  in  the  value  of  the  crop  of  3-2  per  cent,  vs-ith  an  increase  in  the  freight  rate 
of  80  per  cent.  While  I  do  not  adopt  these  figures,  the  facts  appear  to  indicate  that, 
if  this  commodity  obtains  a  35  per  cent  increase  over  and  above  the  rates  existing 
before  the  mileage  scale  increase  was  made  in  1920,  that  this  should  be  sufficient  for 
the  railways  and  is  as  much  as  the  traffic  can  justly  be  called  upon  to  bear.  As  to 
there  being  any  objection  to  a  mileage  scale,  I  would  offer  no  opinion.  If  the  mileage 
rates,  as  such  were  brought  down  to  a  35  per  cent  increase,  which  was  all  that  was 
contemplated  for  this  Board  in  the  general  rate  application,  I  do  not  think  that  the 
mileage  rates  would  be  objectionable. 

I  am,  therefore,  of  opinion,  that  the  tariffs  in  question  should  be  changed  and 
reduced  to  a  scale  which  would  give  a  schedule  of  rates,  not  exceeding  35  per  cent 
increase  contemplated  and  awarded  by  the  Board. 

The  Traffic  Department  of  the  Board  has  worked  out,  upon  this  basis,  a  table 
of  rates,  upon  a  mileage  scale,  and  the  report  of  Mr.  George  A.  Brown,  Chief  Clerk  of 
the  Traffic  Department,  attached  hereto,  with  its  schedules,  sets  out  a  scale  which 
promulgates  the  rates  that  would  have  been  effective  if  the  specific  rates  had  been 
increased  by  35  per  cent  on  an  average.  Mr.  Brown's  report,  with  its  accompanying 
schedules,  deals  fully  with  the  situation  as  above  set  out,  and  for  the  basis  of  the 
practical  working  out  of  the  conclusions  above,  I  think  may  be  adopted  as  the  judg- 
inent  of  the  Board  in  this  case. 

I  would  observe  that  the  Assistant  Chief  Commissioner  who  presided  at  this 
sittings  is  unable  to  participate  in  the  disposition  of  this  case,  owing  to  his  absence 
on  official  business  of  the  Board  in  Western  Canada.  The  shipping  season  of  the 
sugar  beets  being  now  on,  it  is  important  that  this  question  be  disposed  of  and  it  is 
desirable  that  the  decision  of  the  Board  should  be  given  immediately,  in  order  that 
the  traffic  may  get  the  full  benefit  of  any  change  in  the  rates.  I  am  able,  however, 
to  say  that  the  above  disposition  meets  with  the  approval,  in  general  terms  and 
principles,  of  the  Assistant  Chief  Commissioner,  intimated  before  leaving. 

The  respective  railway  companies  involved  should,  therefore,  be  required  to  make 
effective,  on  November  1  next,  the  new  scale  of  rates  on  their  several  lines,  indicated 
in  the  schedule  to  Mr.  Brown's  report,  which  is  incorporated  into,  and  forms  part  of 
this  judgment. 

An  order  should  go  accordingly. 

Ottawa,  October  25,  1921. 

The  Chief  Commissioner  concurred. 


The  Board  of  Railway  Commissioners  for  Canada, 
Traffic  Department, 

Ottawa,  October  19,  1921. 

Mr.  Commissioner  Boyce: 

Application  of  the  Dominion  Sugar  Company,  Chatham,  Ontario,  for  reduction  in 

rates  charged  on  Sugar  Beets. 

File  No.  29996.15 

The  memorandum  of  the  Assistant  Chief  Commissioner,  dated  October  11, 
expresses  the  opinion  that  if  the  Board  had  been  aware  of  the  increase  in  the  rates  on 
sugar  beets,  which  became  effective  immediately  prior  to  its  judgment  in  the  last 
general  rate  increase,  it  would  not  have  allowed  the  application  of  the  general  per- 
centage increase  of  40  per  cent  in  Eastern  Canada  (reduced  on  January  1,  1921,  to 
35  per  cent),  and  that,  in  general,  his  position  is  that  this  commodity  is  paying  more 
than  its  proper  share.    He  suggests  that  I  work  out  a  table  of  rates  for  consideration 
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to  show  what  can  be  done  in  the  way  of  constructing  a  mileage  scale  not  exceeding 
35  per  cent. 

The  statement  next  attached  marked  "A"  shows  (1)  the  mileage  scale  on  sugar 
beets  established  by  the  railways  in  1913;  (2)  the  same  scale  increased  under  the 
various  orders  of  the  Board  and  Order  in  Council,  amounting  to  94  per  cent,  which 
is  at  present  being  charged;  (3)  a  scale  produced  by  taking  the  combined  increases 
amounting  to  75  per  cent;  and  (4)  a  new  scale  which  I  suggest  to  apply.  The  basis 
and  reason  for  the  latter  scale  are  given  below. 

I  also  attach  another  statement  marked  "  B  "  showing  the  mileage  and  the  specific 
rates  on  sugar  beets  of  the  Pere  Marquette,  the  Michigan  Central,  and  the  Grand 
Trunk  Railways  which  were  cancelled  in  1920,  the  same  rates  as  they  would  be  if 
increased  by  35  per  cent  on  January  1,  1921,  and  the  two  scales  (3  and  4)  shown  in 
statement  "  A." 

An  examination  of  statement  "  B  "  will  show  that  there  was  no  basis  whatever 
for  the  specific  rates  on  sugar  beets;  for  example,  on  the  Pere  Marquette  3  cents  was 
charged  for  a  distance  of  39  miles,  while  3J  cents  was  charged  for  but  17  miles.  On 
the  Michigan  Central  conditions  were  even  worse,  4  cents  being  charged  for  64  miles, 
5J  cents  for  50  miles,  and  4J  cents  for  14  miles. 

These  few  examples  make  it  apparent  that  no  scale  could  be  constructed  that 
would  exactly  produce  rates  based  on  35  per  cent  over  the  specific  rates  formerly 
charged. 

The  rates  on  the  Pere  Marquette  especially  were  on  a  very  low  basis,  and  the 
25-mile  group  of  the  mileage  basis,  creating  a  minimum  rate,  was  entirely  disregarded. 

The  last  scale  shown  on  statement  "A"  is  what  I  propose  to  take  the  place  of  the 
present  mileage  scale,  and  was  arrived  at  as  follows:  I  disregarded  the  extremely  low 
rate  of  2  cents  formerly  charged  by  the  Pere  Marquette  from  Clancy's  to  Wallace- 
burg,  and  found  that  the  average  of  rates  of  3J  cents,  4  cents,  and  4J  cents  of  the  Pere 
Marquette,  and  4^  cents  of  the  Michigan  Central  was  4-15  cents  and  for  an  average 
haul  of  22  miles. 

I  therefore  established,  as  a  minimum  rate  for  the  25-mile  group  of  the  mileage 
scale,  the  rate  of  4J  cents  per  100  pounds. 

If  we  omit  Courtright  and  Button,  Ontario,  on  the  Michigan  Central,  which  are 
competitive  with  the  Pere  Marquette,  the  average  mileage  for  the  specific  rate  of  7^ 
cents  (including  35  per  cent  increase)  would  be  89  miles.  I  therefore  established  that 
rate  for  the  86-90  mile  group  of  the  mileage  scale. 

If  the  Pere  Marquette  specific  rates  were  increased  by  35  per  cent  they  would 
have  no  7^ -cent  rate,  but  the  average  mileage  for  an  8-cent  rate  is  96  miles,  and  8  cents 
should,  therefore,  be  the  rate  for  the  96-100  mileage  group  of  the  scale. 

The  1913  scale  provided  for  an  increase  of  one-quarter  cent  for  each  group  above 
the  initial  25-mile  group  to  150  miles,  and  94  per  cent  increase  in  this  lift  would 
produce  one-half  cent.  I  therefore  increased  the  rates  by  that  amount  for  each  group 
of  the  mileage  scale,  and  found  this  worked  out  to  produce  7^  cents  for  the  86-90 
mileage  group,  which  was  the  same  as  was  produced  on  average  before  explained. 

The  next  group  rate  would  be  8  cents  for  the  91-95  mileage  group,  but  as  before 
explained,  8  cents  should  be  the  rate  for  the  96-100  mileage  group,  and  in  order  to 
produce  this  the  spread  was  increased  to  10  miles,  and  the  group  made  "  over  90  to 
100  miles." 

Having  established  the  spread  of  10  miles,  it  was  necessary  to  continue  the  same 
in  order  to  have  the  scale  on  a  uniform  basis,  and  the  rates,  therefore,  increased  one- 
half  cent  by  spreads  of  10  miles  up  to  150  miles. 

Beyond  the  latter  mileage  the  rate  was  increased  1  cent,  which  is  practically  the 
same  spread  as  shown  in  the  original  scale. 

Had  one-half  cent  increase  for  each  mileage  group  been  continued  throughout 
the  scale,  a  rate  of  8^  cents  per  100  pounds  would  have  been  produced  for  100  miles, 
which  would  be  the  same  as  the  specific  rate  of  the  Grand  Trunk  to  Kitchener 
increased  by  35  per  cent. 
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However,  in  view  of  the  fact  that  on  the  Pere  Marquette  the  average  mileage  for 
the  8-cent  rate  was  only  96,  and  on  the  Michigan  Central  Railroad  was  less;  and 
having  regard  to  the  remarks  of  the  Assistant  Chief  Commissioner,  a  higher  rate 
should  not  be  established. 

The  Kitchener  plant  is  now  closed  and  no  beets  are  moving,  so  that  the  Grand 
Trunk  Railway  would  not  be  affected  so  far  as  their  specific  rates  to  Kitchener  are 
concerned. 

In  the  scale  proposed  the  increase  in  rates  for  distances  over  100  miles  is  not  as 
great  as  for  the  shorter  distances,  but  I  understand  the  principal  movement  is  for  the 
shorter  distances  and  no  different  basis  could  be  used  for  a  uniform  scale. 

The  mileage  shown  for  the  Michigan  Central  Railroad  is  that  applying  for  the 
joint  movement  in  connection  with  the  Chatham,  Wallaceburg  and  Lake  Erie  Railway 
as  the  old  and  present  mileage  scales  so  apply. 

The  effect  of  the  different  scales  as  compared  watli  the  specific  rates  increased  by 
35  per  cent  is  shown  in  statement  "B"  as  follows:  "A,"  advance;  "  R,"  reduction; 
"  S,"  no  change. 

In  constructing  this  scale  I  have  attempted  to  approximate  the  rates  that  would 
have  been  effective  if  the  specifics  had  been  increased  by  35  per  cent  on  an  average, 
and  submit  same  for  the  consideration  of  the  Board. 

'No  data  as  to  the  effect  of  the  revised  scale  can  be  furnished  for  the  reason  that 
we  know  nothing  as  to  the  tonnage  moved  for  the  different  mileage  groups. 

I  understand  the  sugar  beet  season  is  now  on,  and  the  complainants  are  anxious 
that  judgment  be  given  in  their  case. 

GEO.  A.  BROWIT, 
Chief  Clerk,  Traffic  Department. 

"A" 

MILEAGE  RATES  ON  SUGAR  BEETS 
Actual  Percentage  of  Increase —  Combined  Percentages — 

115%  +25%  +35%  =94%  Mar.  15,  1918  15% 

Mar.  15,  1918   Aug.  ).2,  1918  Jan.  1,  1921  Aug.  12,  1918  25% 

Jan.     1,  1921  35% 
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PERE  MARQUETTE 
Rates  on  Sugar  Beets  in  Carloads 
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Alvinston,  Ont  

100 

61 

81 

A  10 

A  9 

R  8 

Blackwell,  Ont  

101 

71 

10 

S  10 

R  9 

R  8i 

Bowmanville,  Ont  

106 

1\ 

10 

All 

R  91 

R  8^ 

Camlachie,  Ont  

93 

6§ 

81 

A  9i 

S  81 

R  8 

Ekfrid,  Ont  

95 

^\ 

81- 

A  9| 

S  81 

R  8 

Kin^scourt,  Ont  

97 

6i 

8i 

A  10 

A  9 

R  8 

Mandamin,  Ont  

110 

71 

10 

All 

R  91 

R  81 

Newcastle,  Ont  

110 

71 

10 

All 

R  9| 

R  8< 

Oshawa.  Ont  

100 

61 

8* 

A 10 

A  9 

R  8 

Perch.  Ont  

98 

61 

81 

A  10 

A  9 

R  8 

Petrol ia,  Ont  

110 

71 

10 

All 

R  9^ 

R  8i 

Port  Perry,  Ont  

111 

71 

.  10 

All 

S  10 

R  9 

Stouffville.  Ont  

91 

61 

8i 

A  91 

S  81 

R  8 

Souterville,  Ont  

100 

61 

8i 

A 10 

A  9 

R  8 

Thamesville,  Ont  

109 

7i 

10 

All 

R  91 

R  8i- 

Wanstead,  Ont  

101 

7* 

10 

S  10 

R  9 

R  81 

Whitby,  Ont  

94 

6f 

81 

A  91 

S  81 

R  8 

OEDEE  No.  31709 

In  the  matter  of  the  application  of  the  Dominion  Sugar  Company,  hereinafter  called 
the  "  applicant  company'/  for  a  reduction  in  the  rates  charged  hy  the  railway 
companies  on  sugar  beets,  in  carloads,  to  W allacehurg ,  Ontario. 

File  No.  29996.15 

Tuesday,  the  25th  day  of  October,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Chatham,  June 
28,  1921,  the  applicant  company,  the  Canadian  Pacific,  Grand  Trunk,  Chatham, 
Wallaceburg  and  Lake  Erie  Eailway  Companies,  and  the  Michigan  Central  Eailroad 
Company  being  represented  at  the  hearing,  the  evidence  offered,  and  what  was  alleged ; 
and  upon  the  report  of  the  Chief  Traffic  Clerk  of  the  Board, — 
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The  Board  orders:  That  in  lieu  of  their  present  rates,  the  Canadian  Pacific, 
Grand  Trunk,  Pere  Marquette,  Chatham,  Wallaceburg  and  Lake  Erie,  and  AYabash 
Kailway  Companies  and  the  Michigan  Central  Railroad  Company  substitute  the  fol- 
lowing mileage  rates  on  sugar  beets,  in  carloads : — 


Rate  in 

-Allies.  cents  per 

100  pounds. 

Not  over  25   4| 

Over  25  not  over  45   5 

Over  45  not  over  60   51 

Over  60  not  over  75   6 

Over  75  not  over  80   6i 

Over  80  not  over  85   7 

Over  85  not  over  90   7j 

Over  90  not  over  95   8 

Over  95  not  over  100   8 

Over  100  not  over  105   8i 

Over  105  not  over  110   81 

Over  110  not  over  115   9 

Over  115  not  over  120   9 

Over  120  not  over  125   9| 

Over  125  not  over  130   9| 

Over  130  not  over  135   10 

Over  135  not  over  140   10 

Over  140  not  over  145   10^ 

Over  145  not  over  150   10 J 

Over  150  not  over  175   lli 

Over  175  not  over  200   12i 

Over  200  not  over  225   13^ 

Over  225  not  over  250   141 

Over  250  not  over  275   15| 

Over  275  not  over  300   16 J 

Over  300  not  over  350   18 


The  said  substituted  rates  to  become  effective  not  later  than  the  first  day  of  I^ovember, 
1921. 

And  the  Board  further  orders:  That  on  shipments  to  or  from  connecting  lines, 
one-haK  cent  per  100  pounds  be  deducted  when  the  rate  is  T^-  cents  per  100  pounds, 
or  less,  subject  to  a  minimum  of  4  cents  per  100  pounds;  and  when  the  rate  is  over 
7i  cents  per  100  pounds,  one  cent  per  100  pounds  be  deducted. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Application  of  the  Department  of  Railways  and  Telephones ^  province  of  Alberta^  for 
the  privilege  of  stopping  in  transit  carloads  of  telephone  poles  for  treatment. 

Pile  8641.20 

Heard  at  Edmonton,  Alta.,  April  20,  1921 
JUDGMENT 

Commissioner  Boyce  : 

Unices  what  is  asked  for  can  be  granted  by  this  Board,  by  virtue  of  section  312 
of  the  Railway  Act,  subsection  (e)  added  as  a  new  subsection  in  the  Consolidation 
of  1919,  I  do  not  see  that  it  is  possible  for  this  Board  to  exercise  jurisdiction  and 
give  the  service  asked  for. 

The  creosoting  of  telephone  poles  in  transit  is  not  a  customary  or  usual  service 
in  connection  with  the  business  of  a  railway  company,  but  what  is  involved  is  that 
the  section,  as  amended,  be  invoked  to  give  the  Board  a  jurisdiction  it  has  uniformly 
held  that  it  does  not  possess,  namely,  to  order  the  carrier  to  give  to  the  shipper  the 
right  to  stop  off  in  transit,  telephone  poles  for  creosote  treatment  and,  continue 
transit  in  the  improved  condition  on  the  one  through  rate. 
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During  the  hearing-  of  the  case,  the  Chief  Commissioner  remarked  that  if  the 
Board  exercised  jurisdiction  under  the  subsection  mentioned  and  granted  an  appli- 
cation of  this  kind  it  would  mean  that  the  Board  would  have  a  tremendous  number 
of  the  like  applications,  and,  as  Mr.  Lanigan  pointed  out  for  the  railway  company, 
the  local  freight  business  of  the  railway  would  be  dislocated  and  demoralized.  A 
number  of  instances  were  cited  where  similar  applications  might  be  made  with  equal 
*  force.  In  several  cases  this  Board  has  held  that  it  has  no  jurisdiction  to  order  such 
a  service.  That  it  is  wholly  a  privilege — not  a  right — accorded  by  the  railway  com- 
pany to  the  shipper,  and  heretofore  has  been  restricted  to  the  milling  in  transit  of 
grain,  and  that  the  jurisdiction  of  this  Board  is  restricted  solely  to  questions  of  dis- 
crimination in  the  granting  of  such  privilege  to  one  shipper  and  denying  it  to 
another,  under  conditions  that  call  for  the  intervention  of  the  Board  to  prevent 
unjust  discrimination,  or  difference  of  treatment. 

Sudbury  Brewing  Co.  v.  C.P.R.,  18  C.R.C.^  p.  Jfll. 
Koch  V.  Pennsylvania  R.R.  Co.,  10  I.C.C.R.,  p.  675. 

United  Grain  Growers  et  al  v.  Can.  Freight  Association,  24  C.R.C.,  p.  128. 

Thq  same  principle  was  followed  and  affirmed  at  the  hearing  of  an  application 
by  the  Shingle  Agency  of  British  Columbia  for  an  order  that  railway  companies  in 
that  section  of  the  country  (British  Columbia)  allow  the  privilege  of  dressing  and 
sorting  in  transit  rates — Board's  file  No.  27194 — in  the  course  of  which  hearing  the 
then  Chief  Commissioner  said  (Vol.  251,  p.  4181) : — 

"  The  Board  has  no  jurisdiction  unless  there  is  a  question  of  discrimina- 
tion.   We  cannot  interfere  except  in  cases  of  discrimination." 

Under  the  circumstances,  I  would  refuse  the  application. 
Ottawa,  October  25,  19i21. 

The  Chief  Commissioner  concurred.  ' 


ORDER  No.  31712 

In  the  matter  of  the  application  of  the  Department  of  Railways  and  Telephones  for 
the  province  of  Alberta,  hereinafter  called  the  "applicant,"  for  the  privilege 
of  stopping  in  transit  carloads  of  telephone  poles  for  treatment: 

File  No.  8641.20 

Wednesday,  the  26th  day  of  October,  A.D.  1921. 

Hon*.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hex.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

Upon  hearing  the  application  at  the.  sittings  of  the  Board  held  in  Edmonton, 
Alberta,  April  20,  1921,  the  applicant,  the  Canadian  Pacific  Railway  Company,  the 
Canadian  National  Railways,  and  the  Toronto  and  Montreal  Boards  of  Trade  being 
represented  at  the  hearing,  and  what  was  alleged, — 

The  Board  orders:  That  the  application  be,  and  it  is  hereby,  refused. 

W.  B.  NANTEL, 

Deputy  Chief  Commissioner. 
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Complaint  of  the  town  of  Fort  Frances,  Ontario,  that  the  Minnesota  and  Ontario 
Power  Company,  the  International  Bridge  and  Terminal  Company,  Limited, 
the  Ontario  and  Minnesota  Power  Company,  Limited,  and  the  Fort  Frances 
Pulp  and  Paper  Company,  or  one  of  them,  have  not  carried  out  the  terms  of  a 
certain  agreement  made  in  September,  1917,  in  that  the  worh  of  construction, 
of  a  storm  sewer  has  not  heen  started,  and  (2)  that  the  International  Bridge 
and  Terminal  Company,  Limited,  the  Fort  Frances  Pulp  and  Paper  Company, 
Limited,  and  the  Ontario  and  Minnesota  Power  Company,  Limited,  or  one  of 
them,  have  violated  the  conditions  of  Order  No.  281US,  dated  March  6,  1919,  hy 
using  the  railway  line  therein  provided  for,  for  purposes  other  than  hauling  hog- 
fuel,  for  delivery  to  the  Fort  Frances  Pulp  and  Paper  Company,  Limited. 

Application  of  Russell  Bros.,  Fort  Frances,  Ontario,  for  an  Order  directing  the  Inter- 
national Bridge  and  Terminal  Company,  Limited,  to  construct  an  overhead 
hridge  on  its  line  of  railway,  immediately  south  of  the  property  of  the  appli- 
cants, in  the  town  of  Fort  Frances,  Ontario. 

File  No.  17421.6. 

Heard  at  Fort  Frances,  April  28,  1921. 

JUDGMENT 

Commissioner  Boyce: 

All  the  matters  of  complaint  involved  in  this  case,  and  above  specified,  arise  out 
of  the  operation  by  the  International  Bridge  and  Terminal  Company,  Limited,  of 
a  line  of  railway,  built  for  construction  purposes,  along  the  dyke  on  the  river  front 
in  the  town  of  Fort  Frances,  under  permission  contained  in  Order  No.  28143,  of 
this  Board,  dated  6th  day  of  March,  1919,  after  a  hearing  at  Fort  Frances,  and 
which  permission  was  granted  subject  to  the  terms  and  conditions  contained  in  the 
order. 

This  being  the  case,  a  cursory  examination  of  the  history  of  this  dyke  railway 
will  tend  to  clarify  the  complexity  of  the  matters  in  dispute. 

The  town  of  Alberton,  now  known  as  Fort  Frances,  was  subdivided  into  lots 
and  streets  according  to  plan  of  subdivision  registered  in  1875.  This  original  survey 
shewed  Front  street  along  the  river  front  of  various  widths,  following  the  irregularities 
of  the  shore  line,  but  having  an  average  width  of  99  feet. 

In  1904,  the  municipality  of  the  town  of  Fort  Frances  having  in  view  the  future 
development  of  manufacturing  business  and  the  use  of  the  river  front  for  sites  there- 
for made  an  arrangement  with  the  Crown,  in  right  of  the  province  of  Ontario,  in 
consequence  of  which  the  municipality,  by  deed  of  surrender,  duly  authorized  by 
By-law  No.  30  of  the  municipality,  dated  June  20,  1904,  ceded  and  surrendered  to 
the  Crown,  the  lands  along  the  river  front  as  described  in  such  deed,  and  such  sur- 
render was  accepted  by  an  Order  in  Council  of  the  Ontario  Government,  dated  August 
10,  1904. 

By  agreement,  dated  September  5,  1917,  between  the  corporation  of  the  town  of 
Fort  Frances,  the  Ontario  and  Minnesota  Power  Company,  Limited,  the  Fort  Frances 
Pulp  and  Paper  Company,  Limited,  and  the  International  Bridge  and  Terminal 
Company,  Limited,  the  Power  Company  was  authorized  and  permitted  to  construct 
a  dyke  along  the  Eainy  river,  from  a  point  near  the  west  end  of  Nelson  street  to  the 
property  of  the  Shevlin  Clarke  Company,  Limited,  substantially  following  the  line 
shewn  on  the  plan  of  location  attached  to  the  agreement,  and  the  companies  above 
mentioned  were  permitted  to  construct  the  dyke,  and  a  standard  gauge  steam  tram- 
way, and  were  given  an  easement  and  right  of  way  over  those  portions  of  Front  street 
and  other  property  of  the  town  as  might  be  occupied  by  the  dyke  and  railway,  according 
to  the  plan  of  location  attached  thereto,  for  the  purposes  and  conditions  in  the  agree- 
ment, and  the  by-law  validating  the  same  set  forth.  The  agreement  contained  many 
conditions,  but  that  particular  in  point  here,  which  is  referred  to  in  the  above  cited 
order  of  this  Board  is  contained  in  clause  3  hereof,  which  provides  that  the  companies 
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may  construct  and  operate  a  sing-le  line  of  private  standard  gauge  steam  tramway, 
between  the  west  side  of  Victoria  street  and  the  Shevlin  Clarke  Saw  Mills  and 
Planning  Mills,  as  shewn  on  plan,  for  maintaining  and  repairing  the  dyke,  and  the 
companies  were  permitted  to  use  the  same  for  the  sole  purpose  of  handling  shavings, 
hog-fuel,  and  other  saw-mill  refuse,  from  the  Shevlin  Clarke  Saw  Mill  and  Planning 
Mills.  This  agreement  was  validated  by  by-law  of  the  town,  and  the  work  was  approved 
by  Order  in  Council  of  the  Dominion  Government  on  February  11,  1918,  upon  a 
report  from  the  Minister  of  Public  Works,  application  having  been  made  under  the 
provisions  of  section  7  of  the  Navigable  Waters  Protection  Act,  P.S.C.  1906,  and 
the  Minister  of  Lands,  Forests  and  Mines,  of  the  Ontario  Government,  by  memoran- 
dum, dated  October  4,  1917,  approved  of  the  agreement  above  referred  to,  in  so  far 
as  the  province  had  jurisdiction  over  the  subject-matter  involved,  subject  to  the 
condition  that  the  work  should  be  under  the  supervision  of  that  department. 

An  application  was  made  to  the  Board,  by  the  International  Bridge  and  Terminal 
Company,  in  the  year  1917,  for  an  order  authorizing  the  construction  of  a  branch  line 
along  this  dyke,  and  that  application  was  heard  in  Toronto,  July  31,  1917,  and  by 
judgment  of  the  Board  of  August  1,  1917,  the  application  was  dismissed,  on  the 
ground  that  the  International  Bridge  &  Terminal  Company  had  not  at  that  time 
legislative  authority  from  the  Parliament  of  Canada  under  its  Act  of  Incorporation, 
chapter  108  of  the  Dominion  Statutes  of  1905,  to  operate  a  railway. 

By  an  amending  Act  of  the  Parliament  of  Canada,  8-9  George  V,  1918,  chapter  63, 
the  International  Bridge  and  Terminal  Company  received  the  authority  wanting  in 
its  former  application,  to  construct,  maintain,  and  operate  a  railway  line,  and  clause 
3  of  that  Act  provided  that  the  company  should  not  construct,  etc.,  its  railway  along 
any  highway,  street,  or  waterfront,  without  first  obtaining  the  consent  by  by-law 
of  the  municipality,  and,  failing  such  consent,  upon  such  terms  as  are  fixed  by  the 
Board  of  Railway  Commissioners. 

The  application  to  this  Board  for  right  to  operate  the  railway  was  then  renewed 
and  was  heard  at  Fort  Frances,  June  18,  1918,  and  following  such  application.  Order 
No.  28143,  dated  March  6,  1918,  was  made,  under  and  in  pursuance  of  the  authority 
of  the  Dominion  Statutes  in  question,  giving  to  the  applicant  company,  in  accord- 
ance with  the  wording  of  the  order,  leave  to  construct  and  operate  the  railway  along 
the  dyke  on  the  river  front  at  Fort  Frances,  upon  and  subject  to  the  terms  and  con- 
ditions which  this  Board  attached  thereto,  in  the  absence  of  the  consent  of  the  muni- 
cipality of  the  town  of  Fort  Frances,  which  appeared  and  'opposed  the  application. 

The  terms  upon  which  the  Board  permitted  the  operation  were  the  performance 
of  the  conditions  of  the  several  agreements  between  the  applicant  company  and  the 
town  of  Fort  Frances,  the  provincial  Orders  in  Council,  and  the  license  of  occupa- 
tion granted  by  the  Canadian  Northern  Railway,  the  terms  of  the  consent  of  the 
Shevlin  Clarke  Company,  and  the  conditions  imposed  by  the  Minister  of  Lands, 
Forests  and  Mines  of  Ontario,  dated  August  13,  1918:  viz.,  that  the  operation  of 
the  railway  should  not  continue  for  a  longer  period  than  four  years,  without  the  con- 
sent of  the  Department  of  Lands,  Forests  and  Mines,  and  that  if  at  any  time  the 
company  ceases  to  operate  said  railway,  or  if  it  should  operate  the  same  for  com- 
mercial purposes,  or  for  any  purpose  other  than  the  haulage  of  shavings,  hog-fuel, 
and  other  saw-mill  refuse,  as  in  the  said  recited  agreements  and  other  documents 
specified,  the  rights  granted  by  the  order  were  to  be  immediately  determined  and 
become,  ipso  facto,  void,  and  further  providing  that  the  operation  should  be  subject 
to  inspection  by  an  Engineer  of  this  Board,  as  in  the  order  set  forth. 

Such  being  the  position  of  the  companies  right  to  operate  the  railway,  the  triple 
complaints  involved  in  this  case  were  made  to  the  Board  and  were  fully  heard  at 
Fort  Frances. 

The  complaints  made  may  be  summarized  as  follows: — 

(a)  Complaint  of  the  town  of  Fort  Frances  that  the  International  Bridge  and 
Terminal  Company,  Limited,  and  other  companies,  have  not  constructed  in  accord- 
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aiu-c  with  the  terms  of  the  agreement  made  in  September,  1917,  to  wiiieii  the  order 
of  the  Board  was  subject,  a.  storm  sewer,  speeitied  in  the  agreement. 

{h)  That  the  International  Bridge  and  Terminal  Company,  the  Fort  Frances 
Pulp  and  Paper  Company,  Limited,  and  the  Ontario  and  Minnesota  Power  Com- 
pany, Limited,  have,  or  one  of  them  has,  violated  the  conditions  of  the  Board's  order 
of  March  G,  1916,  by  using  the  railway  line  for  purposes  other  than  hauling  hog-fuel 
for  delivery  to  the  Fort  Frances  Pulp  and  Paper  Company. 

(c)  And  Ruesell  Bros,  ask  for  an  order  for  the  construction  of  an  overhead 
bridge  on  this  line  of  railway,  imediately  south  of  the  property  of  the  applicants,  in 
Fort  Frances,  for  the  purpose  of  enabling  them  to  have  ready  access  for  their  marine 
tramway,  which  they  object  was  interfered  with,  and  the  operation  of  which  was 
prevented  by  the  operation  of  the  railway. 

I  will  deal  with  these  complaints  in  the  above  order. 

(1)  While  the  construction  of  a  sewer  is  included,  intei'  alia,  in  the  covenants 
of  the  agreement  to  which  the  Board's  order  permitting  the  operating  of  this  railway 
was  subject,  reference  to  the  order  will  show  that  there  is  no  condition  attached  to 
the  order  which  declared  the  rights  to  operate  the  railway  to  be  in  any  way  voided 
or  affected  by  non-performance  of  any  of  the  conditions.  The  rights  of  the  parties 
as  contained  in  the  agreements  between  them,  and  the  conditions  imposed  by  govern- 
ments, and  other  firms,  railways,  and  corporations  having  interests  were  merely  pro- 
tected and  preserved  by  this  Board  in  and  by  the  order,  by  declaring  in  the  order 
that  the  permission  to  operate  should  be  subject  to  them.  The  building  of  the  storm 
sewer  was  not  made  a  sine  qua  non  of  the  operation  of  the  railway.  This  Board  has 
no  jurisdiction  to  order  the  company  to  build  the  sewer  through  the  streets  of  the 
town  of  Fort  Frances,  and  no  order  of  this  Board  could  be  more  effective  than  the 
covenant  of  the  company,  as  regards  the  construction  of  that  sewer.  On  the  part 
of  the  company  it  is  contended  that  the  large  amount  required  for  the  construction 
of  this  sewer  ($100,000)  deterred  them  from  commencing  work,  as  did  also  the  fact 
that  there  was  pending  before  the  International  Joint  Waterways  Commission  a 
question  of  the  water  levels  in  those  international  waters,  the  decision  of  which 
commission  threatened  to  affect  the  raising  of  the  water  level  by  2|  feet,  in  which 
case,  and  if  that  decision  were  reached,  as  it  is  stated  was  contemplated  and  was 
under  the  consideration  of  that  international  tribunal,  the  railway  as  at  present 
constructed  could  not  be  operated  or  maintained.  This  factor  was  not  contemplated, 
or  provided  for,  in  any  of  the  agreements. 

I  am  of  opinion  that  this  Board  has  no  jurisdiction  to  decree  specific  performance 
of  this  agreement.  I  also  think  it  is  equally  clear  by  the  reading  of  the  order  and 
an  examination  of  the  history  of  the  railway's  position,  that  it  was  never  intended 
that  the  non-building  of  the  storm  sewer,  or  non-performance  of  any  of  the  other  condi- 
tions, except  those  specifically  mentioned  in  the  order  of  the  Board,  should  work  a 
forfeiture  of  the  permission  given  by  this  Board  to  the  company  for  the  operation  of 
this  railway.  The  matter  is  one  purely  for  adjustment  by  action  upon  agreement 
between  the  parties.  If  the  obligation  to  build  the  sewer  is  an  enforceable  one,  it  can, 
no  doubt,  easily  be  enforced  in  the  courts,  but  to  my  mind  it  appears  close  to  an 
absurdity  to  suggest  that  because  a  municipal  sewer  was  not  built  in  the  town  of 
Fort  Frances  the  operation  of  a  Dominion  railway  should  cease,  and  then  counsel 
for  the  municipality  and  the  mayor  of  the  town  expressed  no  desire  that  there  should 
be  any  cessation  of  the  operation  of  the  railway.  I,  therefore,  am  unable  to  see  that 
any  order  can  be  made  by  the  Board  upon  this  branch  of  the  case,  except  an  order 
dismissing  the  same. 

(2)  The  complainants  allege  that  because  hog-fuel  and  other  refuse  was  hauled 
by  this  railway,  for  delivery  otherwise  than  to  Fort  Frances  Pulp  and  Paper  Com- 
pany, Limited,  action  should  be  taken  by  this  Board.  The  facts  are  that  saw-mill 
refuse,  or  hog-fuel,  as  it  is  called,  was  urgently  required  at  the  time  permission  was 
given  to  operate  the  railway  for  fuel  purposes,  and  the  Fuel  Controller  of  Canada 
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gave  his  couseiit,  advocated  the  use  of  this  railway  for  the  haulage  of  such  mill 
refuise  for  fuel  purposes,  and  the  Board  so  permitted  it.  Nowhere  in  the  evidence 
at  the  hearing  was  it  shown  that  the  raihvay  had  been  uised  for  commercial  purposes 
in  the  ordinary  sense  of  the  word.  That  is,  there  was  no  evidence  offered  to  the 
Board  that  the  company  was  carrying  upon  this  railway  goods,  and  charging  rates  for 
them.  It  was  not  shown  that  any  other  goods  than  mill  refuse  were  carried  on  this 
raihvay,  but  the  complainants  allege  that  because  the  refuse  was  carried  across  the 
International  bridge  and  used  in  the  mill  there  that  there  was  a  violation  of  the 
terms  of  the  order,  I  do  not  so  read  the  order.  The  conditions  named  in  the  opera- 
tive part  of  the  order,  and  which  are  expressed  to  work  a  forfeiture  thereof  are: 
"  (a)  The  operation  of  the  railway  for  a  longer  period  than  four  years,  without  the 
consent  of  the  Minister  of  Lands,  Forests  and  Mines  of  Ontario;  (h)  cessation  of 
operation;  or  (c)  the  operation  of  the  railway  for  commercial  purposes,  or  for  any 
I)urpose  other  than  the  haulag"e  of  shavings,  hog-fuel,  and  other  saw-mill  refuse." 
Counsel  for  the  town  of  Port  Frances  said,  as  also  did  the  mayor,  that  they  did  not 
want  the  operation  to  cease,  nor  did  they  want  the  railway  tracks  torn  up,  but  they 
complain  that  this  Board  should  enforce  this  condition,  which  is  contained  in  the 
agreement.  I  do  not  think  that  it  is  within  the  contemplation  of  the  order  that  such 
a  remedy  should  be  given.  I  further  am  of  opinion,  upon  the  evidence,  that  there 
was  no  operation  of  the  railway  for  commercial- purposes,  or  for  any  purpose  other 
than  the  haulage  of  shavings,  hog-fuel  or  other  saw-mill  refuse,  and  upon  that  con- 
clusion I  am  of  opinion  that  there  is  no  order  that  this  Board  can  make  in  the 
premises.    I  would,  therefore,  dismiss  this  part  of  the  complaint. 

(3)  The  complaint  of  Russell  Bros,  asked  for  an  order  directing  the  railway  to 
construct  an  overhead  bridge,  over  the  marine  railway  of  Russell  Bros. 

The  difficulties  in  the  way  of  giving  any  relief  on  this  complaint  appear  to  me 
to  be  insuperable.  In  the  first  place,  Russell  Bros.,  who  had  established  their  marine 
railway  and  repairing  works  on  two  water  lots,  between  Armitt  and  Crowe  streets, 
and  on  a  strip  of  land  lying  between  the  water  front  and  the  river,  aloiig  the  line 
of  the  dyke  as  alleged,  did  not  make  any  application  to  this  Board  for  an  order  that 
the  railway  be  carried  over  their  marine  railway  tracks.  They  contented  themselves 
with  objecting  to  the  construction  of  the  railway  on  the  ground  that  the  International 
Bridge  and  Terminal  'Company  had  no  power  to  construct  or  operate  a  railway.  That 
objection  was  argued  at  the  Toronto  sittings,  July  31,  1917,  and  judgment  of  the 
Board  rendered,  as  before  mentioned,  on  August  1,  1919,  giving  effect  to  it.  They 
then  opposed  the  application  to  the  Minister  of  Public  Works  of  Canada,  August  7, 
1917,  by  the  same  company,  under  the  Navigable  Waters  Protection  Act  of  'Canada, 
for  approval  of  the  plan  and  site  of  the  dyke,  which  approval  w^as  granted  by  Order 
in  Council,  February  11,  1918. 

r  They  then  entered  into  an  agreement,  in  writing,  with  the  Ontario  and  Minne- 
sota Power  Company  and  the  Fort  Frances  Pulp  and  Paper  Company,  Limited,  dated 
August  18,  1917,  wherein,  after  reciting  the  agreement  by  the  town  of  Fort  Frances, 
with  the  Ontario  and  Minnesota  Power  Company  and  the  International  Bridge  and 
Terminal  Company,  of  June  22,  1917,  they  consented  to  the  execution  of  the  works 
as  set  forth  in  the  agreement  with  the  town,  and  accepted  the  covenants  of  the  two 
contracting  companies,  viz.,  the  Ontario  and  Minnesota  Power  Company  and  the 
Fort  Frances  Pulp  and  Paper  Company,  in  provision  for  their  indemnity  against  the 
injurious  effect  to  their  business  and  made  provision  by  such  agreement  for  it  to 
be  carried  on — the  companies  agreeing  to  execute  certain  works  to  that  end.  The 
agreement,  in  effect,  worked  a  novation.  The  complainants  accepting  therein  the 
rovenants  of  the  other  two  companies  in  respect  of  the  obligations  they  theretofore 
/•on tended  should  be  performed  by  the  International  Company. 

They  then,  by  -writ  dated  May  19,  1920,  statement  of  claim  delivered  June  15, 
19^),  instituted  an  action  in  the  Supreme  Court  of  Ontario,  upon  the  agreement  of 
August  I*',  1917,  air;iinst  the  Ontario  and  Minnesota  Power  Company,  Limited,  and 
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the  Fort  Frances  Pulp  and  Paper  Company,  Limited,  in  which  they  claim  $5,000 
injurious  effects  to  their  business  and  made  provision  by  such  agreement  for  it  to 
the  present  complainants  (Russell  Bros.)  by  reason  of  the  identical  grievances  they 
now  seek  this  Board  to  adjust.  When  this  case  was  heard  that  action  was  pending 
for  trial  and  has  since  been  on  for  trial  and  adjourned  to  the  November  sittings  of 
the  court  at  Fort  Frances,  the  defendants  during  the  interval  to  construct  the 
crossing  and  tractor  appliances  for  hauling  up  boats  and  returning  them  to  the  water, 
an  arrangement  in  substitution  for  the  bridge  scheme  now  before  this  Board. 

The  powers  of  the  Board  to  grant  the  relief  are  somewhat  obscure.  The  crossing 
asked  is  not  on  a  highway  or  street,  and  I  doubted  the  jurisdiction  of  the  Board  to 
entertain  it,  but  the  complainants  have  made  their  grievances  the  subject  of  an 
agreement,  upon  which  the  companies,  parties  thereto,  say  they  have  already  paid 
Russell  Brothers  $2,000  in  cash,  have  expended  some  $6,€0O  otherwise,  and  given 
them  the  use  of  additional  land,  and  have  invoked  and  are  invoking  the  aid  of  a 
court  to  obtain  substantial  damages  for  the  breach  thereof. 

While  the  jurisdiction  of  this  Board,  if  it  exists,  may  be  exercised  without  regard 
to  pending  actions  and  independently  thereof,  here  is  a  case  where,  after  being  before 
the  Board,  the  complainants  elected  to  cover  ^heir  differences  by  an  agreement  in 
writing  which  this  Board  has  no  jurisdiction  to  enforce  by  award  of  damages,  and 
have  elected  to  resort  to  a  provincial  court  for  remedies  thereunder.  I  think  they 
should  there  be  leii,  and  that  any  order  fhis  Board  might  make  in  the  premises,  (and 
I  cannot  see  that  it  could  make  any  in  the  circumstances)  would  necessarily  be  com- 
plicated by  the  court  proceedings,  and  the  court  proceedings  complicated  by  any  such 
order  of  this  Board. 

I  would,  therefore,  dismiss  this  complaint. 

The  result  is  that  all  the  complaints  are  dismissed,  and  order  will  go  accordingly. 
Ottawa,  November  1,  1921. 

The  Chief  Commissioner  concurred. 


Complaint  of  the  Municipal  Council  of  the  town  of  Fort  Frances,  Ontario,  that  the 
Minnesota  and  Ontario  Power  Company,  the  International  Bridge  and  Terminal 
Company,  Limited,  the  Ontario  and  Minnesota  Power  Company,  Limited,  and 
the  Fort  Frances  Pulp  and  Paper  Company  have  not  complied  vnth  the  regula- 
tions and  Orders  of  the  Board  in  respect  of  the  crossing  at  Church  Street,  Fort 
Frances,  Ontario,  in  that  they  have  not  provided  a  watchman  and  erected  a 
gate  as  provided  for  in  Orders  Nos.  15S22  and  231^01,  nor  have  the  said  com- 
panies provided  an  approach  to  the  bridge  belonging  to  said  companies  of  a-' 
vjidth  of  66  feet,  as  provided  for  in  the  said  Order. 

File  17421.2 

Heard  at  Fort  Frances,  April  28,  1921. 

JUDGMENT 

Commissioner  Boyce: 

^  By  Order  of  this  Board,  No.  15822,  dated  January  18,  1912,  the  International 
Bridge  and  Termi'nal  Company  was  granted  leave  to  construct  and  operate  its  bridge 
and  railway  across  Church  street,  in  the  town  of  Fort  Frances,  the  crossing  of  Church 
street  to  be  protected  by  gates  installed  and  maintained  by  the  applicant  company, 
and  operated  both  day  and  night. 

The  provision  of  this  order  not  having  been  observed  as  to  the  protection  ordered, 
the  company  explained  that  the  delay  was  occasioned  by  the  proposed  rearrangement 
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of  the  bridge  and  consequent  change  of  plans,  and  to  meet  the  situation  the  Board, 
by  its  Order  No.  23401,  dated  March  8,  1915,  directed  'the  company,  pending  such 
rearrangement  of  its  bridge,  to  appoint  day  and  night  watdhmen  at  Church  Street 
crossing,  and  to  file  plans  of  the  proposed  rearrangement  of  tracks  within  thirty  days 
from  the  date  of  the  order. 

The  com])any  did  not  comply  and  has  not  complied  with  either  of  the  above 
orders,  and  notified  the  Board,  under  date  August  1,  1917,  that  their  tracks  were  never 
rearranged,  and  the  contemplated  crossing  was  never  put  in.  The  gates  were  not 
installed,  nor  were  watchmen  appointed. 


It  was  subsequently  found  that  the  orders  were  ineffective  because  made  before 
authority  had  been  given  to  operate  the  railway  and  before  the  railway  was  completed, 
also  because  the  original  Order  No.  15822  did  not  require  the  company  to  file  plans  of 
the  gates,  and  that  in  the  absence  of  such  requirements  there  was  no  obligation  upon 
the  company  to  file  plans  of  the  gates  and  method  of  installation  of  same  for  the 
approval  of  the  Board,  and  advice  to  this  effect  was  sent  by  the  Board,  May  1,  1918, 
to  Mr.  E.  T.  Harding,  barrister,  of  Toronto,  who  was  counsel  for  the  plaintiff  in  a 
pending  action  wherein  the  protection  of  the  Church  Street  crossing,  and  the  recited 
orders  of  the  Board  with  respect  thereto,  were  brought  in  question. 

Subsequently,  Mr.  C.  K.  Fitch,  solicitor  for  the  town  of  Fort  Frances,  submitted 
to  the  Board  a  formal  complaint,  of  the  town  council,  dated  November  16,  1920,  that 
the  company  had  not  complied  with  the  orders  of  the  Board  for  the  protection  of 
Church  street  as  above  mentioned,  and  this  is  the  complaint  now  in  question. 

At  the  hearing  it  was  she^vn  that  since  the  two  recited  orders  of  the  Board  were 
made — even  had  they  been  effective — the  conditions  had  so  changed  as  to  render  the 
protection  of  Church  Street  crossing,  by  gates  or  watchmen  unnecessary.  The 
crossing,  when  the  orders  were  made,  carried  the  traffic  to  the  town  dock,  since 
discontinued.  The  mayor  of  the  town  stated  (volume  360,  p.  5866),  that  gates  were 
not  necessary,  as  they  would  hold  up  the  traffic,  and  suggested  protection  by  a  watch- 
man. It  was  shewn  that  in  operating  trains  across  Church  street  instructions  had 
been  issued  to  brakesmen  to  precede  the  train  and  make  sure  that  the  crossing  is  clear 
before  the  train  passed  over  it,  and  that  those  instructions  were  carried  out.  It  was 
also  shewn  that  when  trains  crossed  the  bridge  they  stopped  at  the  Custom  House, 
where  brakesman  reported,  and,  consequently,  trains  were  operated  at  a  low  rate  of 
speed  over  the  crossing. 

Traffic  returns  were  directed  to  be  filed  after  the  hearing.  These  were  submitted, 
as  of  traffic  on  22nd,  23rd,  24th,  and  25th  days  of  May  last,  verified  by  affidavit,  and 
served  upon  the  solicitor  for  the  town.  These  shew  a  substantial  pedestrian  traffic — 
light  automobile  and  other  vehicular  traffic.  No  train  traffic  was  shewn,  but  Mr. 
George  subsequently  submitted  a  statement  on  the  subject,  to  the  effect  that  the  average 
run  of  trains  is  one  daily  from  International  Falls  to  Fort  Frances  between  4  p.m. 
and  6  p.m.,  and  every  alternate  day  there  is  an  extra  train  each  way.  Mr.  Fitch  was 
not  satisfied  with  this  count  and  intimated  that  he  desired  to  make  one  for  himself. 
He  was  written  to  23rd  June  last,  that  he  might  submit  this  within  a  limited  time, 
but  he  did  not  do  so,  contenting  himself  with  writing  to  the  Board,  June  28,  that 
while  he  had  no  objection  to  the  record  as  to  pedestrian  and  vehicular  traffic,  he 
stated  that  the  record  of  train  traffic  being  made  when  the  mills  were  closed  by  a 
strike  (temporarily)  there  was  little  or  no  railway  traffic.  No  subsequent  submissions 
having  been  made — since  strike  conditions  ceased — on  behalf  of  the  applicant,  I  can 
only  assume  that  there  was  no  very  great  increase  in  train  traffic  to  complain  of. 

The  application  wholly  fails.  For  the  traffic  passing  over  this  crossing,  the 
crossiDg  is  sufficiently  protected.  The  train  traffic — light  as  it  is — is  flagged  over  the 
crossing  at  a  low  rate  of  speed.  I  can  suggest  no  better  protection  for  the  crossing, 
and  it  must  now  bo  apparent  to  the  municipality  that  to  ask  for  installation  and 
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maintenance,  at  this  time,  would  entail  upon  the  company  a  wholly  unjustifiable 
and  grievous  financial  burden. 

Order  will  go  dismissing  this  application  and  rescinding  Orders  Nos.  15822  and 
23401,  in  so  far  as  they  relate,  respectively,  to  protection  of  this  crossing  by  gates, 
or  watchmen. 

Ottawa,  November  2,  1921. 

The  Chief  Commissioner  concurred. 


ORDER  No.  31708 

lyi  the  matter  of  the  complaint  of  the    United  Farmers   of  Ontario,  Devlin  Club, 

against  the  lack  of  loading  and  unloading  facilities  at  Devlin  Staiion,  on  the 

Canadian  National  Railways:  File  No.  15328 

Monday,  the  24th  day  of  October,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

Upon  hearing-  the  complaint  at  the  sittings  of  the  Board  held  at  Fort  Frances, 
April  28,  1921,  the  complainants  and  the  railway  company  being  represented  at  the 
hearing,  and  what  was  alleged, — 

The  Board  orders:  That  the  Canadian  National  Railways  be,  and  they  are  hereby, 
directed  to  construct  a  loading  platform,  of  at  least  two  car  lengths,  at  Devlin 
station,  in  the  province  of  Ontario;  the  same  to  be  of  standard  construction,  and  to 
be  completed  on  or  before  the  1st  day  of  September,  19'22. 

F.  B.  CARVELL, 

ChAef  Commissioner. 


ORDER  No.  31724 

In  the  matter  of  the  application  of  the  BrajiJon.  Haskaichervan  a}id  Hudson's  Bag 
Raihvag  Companii ,  undry  t^ertion  o:2-^  of  the  lifi'ilwng  Act,  1919,  for  approval  of 
By-law  No.  12,  passed  Octoher  Jo,  1921,  autliGrizing  A.  J.  DicTvinson,  Passenger 
Traffic  Manager  of  the  Company,  to  prepare  and.  issue  all  tariffs  of  tolls  to  he 
charged  upon  the  Company's  railway  for  the  carriage  of  passengers,  and  to 
s{)ecify  to  whom,  the  places  where,  and  the  manner  in  which  such  tolls  shall  he 
paid.' 

File  No.  3282 

Monday,  the  31st  day  of  October,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Clerk  of  the  Board, — 

The  Board  orders:  That  the  said  By-law  No.  12  of  the  Brandon,  Saskatchewan 
and  Hudson's  Bay  Railway  Company  be,  and  it  is  hereby,  approved;  and  that  Order 
No.  25090,  dated  June  J  9,  1916,  mci.de  herein,  be,  and  it  is  hereby,  rescinded. 


F.  B.  CARVELL, 

Chief  Commissioner. 


308 

ORDER  ^^0.  31731 

In  the  matter  of  the  application  of  the  Grand  Trunk  Railway  Company,  hereinafter 
called  the  "  applicant  company/'  under  section  188  of  the  Railway  Act,  1919, 
for  the  approval  of  plan  No.  89Jf.6  showing  proposed  alterations  to  station  at 
Bridgehurg,  Ontario,  on  file  with  the  Board  under  file  No.  26705. 

Wednesday,  the  2nd  day  of  November,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner.  • 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the 
Board, — 

Tlie  Board  Orders:  That  the  proposed  alterations  to  the  applicant  company's 
station  at  Brdigeburg-,  in  the  province  of  Ontario,  as  shown  on  the  said  plan,  on  file 
with  the  Board  under  file  'No.  26705,  be,  and  they  are  hereby,  approved. 

F.  B.  CARYELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  347 

In  the  matter  of  the  General  Order  of  the  Board  No.  258,  dated  Novemher  25,  1918; 
and  Ride  26  of  the  "  General  Train  and  Interlocking  Rides/'  approved  hy  Order 
No.  7563,  dated  July  12,  1909,  providing  that  a  hlue  flag  hy  day  and  a  hlue  light 
at  night  he  displayed  at  one  or  both  ends  of  an  engine,  car,  or  train  for  the 
protection  of  workmen  engaged  in,  under,  or  around  cars  or  regular  repair 
tracks. 

File  No.  20847 

Wednesday,  the  2nd  day  of  November,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the  Board, 
and  reading  the  submissions  filed  by  the  Railway  Association  of  Canada,  on  behalf 
of  the  railway  companies, — 

The  Board  Orders:  That  the  said  General  Order  No.  258,  dated  November  25, 
1918,  be,  and  it  is  hereby,  amended  by  striking  out  the  words,  "  the  day  signal  (flag) 
to  be  22  by  28  inches  in  size,"  in  the  sixth  and  seventh  lines  of  paragraph  1  of  the 
order,  and  substituting  therefor  the  words,  "  the  day  signal  may  be  of  rigid  material, 
22  inches  by  28  inches  in  size,  with  rounded  corners,  painted  royal  blue,  with  a  border 
of  white  on  both  sides,  1^  inches  in  width." 

F.  B.  CARVELL, 

CJiirf  Commissioner. 
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CIRCULAR  No.  195 

October  25,  1921. 

Frf'ir/ht  Rate  (.'Jiangrs 

File  No.  606.1 

The  Board  is  of  the  opinion  that  it  should  have  available  each  day  a  condensed 
statement  of  proposed  rate  changes  in  freight  tariffs  as  filed.  The  railways  subject 
to  the  Board's  jurisdiction  are,  therefore,  requested  to  file  in  triplicate,  with  the  filing 
advice,  a  statement  which  shall  show,  in  connection  with  schedules  which  advance  or 
reduce  rates  formerly  in  effect,  the  following  information: — 

(a)  The  C.R.C.  number  of  the  tariff  or  supplement. 

(b)  The  effective  date. 

(c)  The  commodity  affected  (if  published  under  an  item  number,  proper  refer- 
ence thereto  to  be  given). 

(d)  The  points  from,  to  or  betw^een  which  the  rates  apply. 

(e)  The  amount  of  increase  or  decrease. 

(/)  A  concise  statement  of  the  reason  for  the  rate  changes. 

Tf  changes  are  made  in  regularly  scaled  class  tariffs,  a  statement  of  the  increase 
or  decrease  in  the  first-class  rate  will  be  sufficient. 

If  there  is- a  general  revision  of  class  rates,  such  as  those  resulting  from  consoli- 
dation of  railways,  shortening  of  lines,  new  routes,  etc.,  a  general  statement  will  be 
sufficient. 

These  statements  should  be  headed  "  Freight  Rate  Changes,"  and  should  be 
numbered  consecutively. 


By  order  of  the  Board. 


A.  D.  CARTWRIGHT, 

Secretary. 
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This  publication  is  issued  fortnightly,  on  the  1st  and  15th  of  each  month.  Annual  sub- 
scription, $3.00;  single  numbers.  20  cents;  in  quantities.  25  per  cent  discount.  Early  application 
ahould  be  made  for  copies  in  quantities.  Subscriptions  should  be  sent,  in  every  case,  to  the 
Chief  Accountant,  Department  of  Public  Printing  and  Stationery,  Ottawa. 

Application  of  the  Canadian  Manufacturers'  Association,  the  Canadian  Retail  Coal 
Dealers'  Association,  the  Hamilton  Chamher  of  Commerce,  the  Dominion  Millers' 
Association,  the  Montreal  Board  of  Trade,  the  Halifax  Board  of  Trade,  the 
Toronto  Board  of  Trade,  the  Sherhrooke  Board  of  Trade,  et  al,  requesting  th^ 
Board  to  call  upon  the  railway  companies  and  the  Canadian  Car  Demurrage 
Bureau  to  ^how  cause  why  the  charges  contained  in  Rule  9  of  the  Canadian 
Car  Demurrage  Rules  should  not  now  he  reduced  to  the  normal  rate  of  $1  per 
car  per  day. 

File  1700 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

An  application  was  launched  some  months  ago  by  the  Canadian  Manufacturers' 
Association,  in  which  they  were  joined  by  representatives  of  many  Canadian  indus- 
tries, asking  that  the  Car  Demurrage  Rules  as  prescribed  by  General  Order  ISTo.  201, 
bearing  date  the  1st  day  of  August,  A.D.  1917,  be  amended,  practically  asking  that 
the  rate  be  $1  per  car  per  day  after  the  forty-eight  hours  free  time. 

At  the  hearing  in  Ottawa  on  the  21st  of  June  last,  the  following  gentlemen 
appeared  for  their  respective  interests : — 

S.  B.  Brown,  for  the  Canadian  Manufacturers'  Association. 

Thomas  Marshall,  for  the  Toronto  Board  of  Trade  and  the  Halifax  Board  of 
Trade. 

George  B.  Ruickbie,  for  the  Canadian  Pulp  and  Paper  Association. 

W.  S.  Tilston,  for  the  Montreal  Board  of  Trade. 

G.  B.  Watts,  for  the  Dominion  Millers'  Association. 

R.  L.  Sargfent,  for  the  Canadian  Lumbermen's  Association. 

E.  P.  Flintoft,  for  the  Canadian  Pacific  Railway. 

J.  M.  Daly,  for  the  Canadian  Coal  Association. 

W.  R.  Caldwell,  for  the  Hamilton  Chamber  of  Commerce. 

W.  C.  Chisholm,  K.C.,  for  the  Grand  Trunk  Railway. 

Rule  9  of  General  Order  No.  201  reads  as  follows : — 

"Rule  9 — Demurrage  Charge 

"  After  the  expiration  of  the  free  time  allowed,  the  following  charges  shall 
be  made  until  the  car  is  released: — 

For  the  first  day,  or  fraction  thereof,  of  delay,  one  dollar. 
'  For  the  second  day,  or  fraction  thereof,  of  delay,  two  dollars. 
For  the  third  day,  or  fraction  thereof,  of  delay,  three  dollars. 
For  the  fourth  day,  or  fraction  thereof,  of  delay,  four  dollars. 
For  the  fifth  and  each  succeeding  day,  or  fraction  of  a  day,  five  dollars. 
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It  was  contended  on  behalf  of  most  of  the  applicants,  and,  I  think,  admitted,  that 
this  ride  was  issued  as  a  war  measure  for  the  purpose  of  securing  the  release  of  equip- 
ment in  the  shortest  time  possible  rather  than  as  a  revenue  measure.  In  other  words, 
a  penalty  was  imposed  on  the  detention  of  cars  above  the  forty-eight  hours  free  time 
in  the  hope  that  it  would  facilitate  their  unloading  to  some  extent.  It  is  now  con- 
tended that  as  the  war  is  over  and  especially  as  equipment  is  very  plentiful  upon  all 
Canadian  roads,  the  rule  should  be  abolished  and  there  should  be  a  return  to  pre-war 
conditions. 

As  the  case  developed,  there  seemed  to  be  considerable  difference  of  opinion,  but  I 
think  I  can  fairly  represent  the  views  of  the  great  majority  of  the  interests  represented 
in  stating  that  they  were  all  in  favour  of  a  higher  rate  than  $1  per  day  under  certain 
conditions.  The  difficulty  being  as  to  when  the  higher  rate  should  begin.  All  agreed, 
of  course,  that  there  should  be  forty-eight  hours  free  time.  I  think  all  agreed  that, 
for  the  first  day  thereafter,  there  should  be  a  charge  of  $1,  and  many  agreed  that 
the  ultimate  charge  should  reach  $5  per  day.  Everybody  admitted  the  necessity  of 
releasing  equipment  at  the  earliest  possible  moment. 

If  there  continued  to  be  the  same  excess  of  freight  equipment  in  the  future  as 
exists  at  the  present  time,  I  would  have  no  hesitation  in  recommending  a  repeal  of  rule 
9  and  going  back  to  the  $1  per  day,  but  we  have  no  guarantee  of  such  a  condition.  In 
fact,  I  think  every  person  can  sincerely  hope  that  there  will  be  a  change  and,  when 
the  change  comes,  then,  in  my  judgment,  there  should  be  some  inducement  to  compel 
shippers  to  use  all  due  diligence  in  loading  and  unloading  freight  cars.  Perhaps  the 
late  Mr.  Tilston,  representing  the  Montreal  Board  of  Trade,  expressed  my  views 
better  than  I  can  do  myself  when  he  stated  as  follows: — 

"  We  think  very  often  a  man  who  is  honestly  endeavouring  to  unload  his 
car,  but  is  frequently  unable  to  do  so  the  first  day  through  weather  conditions, 
or  in  getting  cars  from  different  places,  should  not  be  penalized,  and  that  is 
probably  the  reason  the  first  day  the  per  diem  is  left  at  $1,  so  that  he  will  not 
be  penalized.  If  that  $1  per  day  was  allowed  to  continue  without  any  increase, 
it  would  be  cheaper  for  a  man  to  store  the  great  bulk  of  his  goods,  such  as  coal, 
oats,  and  material  in  cars  rather  than  unload  them,  and  a  system  such  as  that, 
in  a  very  few  days,  would  block  up  all  the  terminals  and  prevent  proper  move- 
ment and  delivery  on  team  tracks  and  sidings  of  the  ordinary  commercial  traffic. 
The  man  who  unloads  his  freight  within  one  or  two  or  three  days  after  the 
free  time  is  not  the  man  this  penalty  reaches,  or  the  man  they  are  trying  to  get 
at.  It  is  the  man  who  has  no  facilities,  or  no  proper  facilities,  and  who  is 
holding  cars  on  the  market." 

Mr.  Tilston  seemed  to  agree  with  the  suggestion  which  had  previously  been  made 
by  the  Assistant  Chief  Commissioner  that,  for  the  first  two  days  after  the  forty-eight 
hours  free  time,  the  charge  should  be  $1  per  day  and  thereafter  $5  per  day.  This,  in 
my  judgment,  would  be  a  reasonable  rule  to  apply.  There  ought  to  be  no  good  reason 
why  a  car  could  not  be  unloaded  in  four  days,  which  would  only  cost  $2  by  way  of 
demurrage.  If  kept  for  a  longer  time,  even  if  through  causes  over  which  the  shipper 
has  no  control,  still,  in  the  interest  of  the  general  release  of  equipment,  I  think  a 
penalty  of  $5  would  not  be  unreasonable,  and,  therefore,  think  order  should  be  amended 
accordingly. 

Ottawa,  Ont.,  October  10,  1921. 

Assistant  Chief  Commissioner  McLean,  Deputy  Chief  Commissioner  Nantel,  and 
Commissioner  Rutherford  concurred. 
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GENEEAL  ORDER  No.  349 

In  the  matter  of  the  application  of  the  Canadian  Manufacturers'  Association,  Canadian 
Retail  Coal  Dealers'  Association,  Canadian  Pulp  and  Paper  Association, 
Dominion  Millers'  Association,  Western  Retail  Lumhermen's  Association,  Cana- 
dian Lumhermen's  Association,  Retail  Merchants'  Association  of  Canada,  Premier 
Potato  Company,  Limited,  the  A.  B.  Cushing  Lumber  Company,  Limited,  the 
Steel  Company  of  Canada,  Limited,  the  Canadian  Traffic  League,  the  Ontario 
Retail  Lumber  Dealers'  Association,  Boards  of  Trade  of  Toronto,  Peterborough, 
Hamilton,  Montreal,  Halifax,  and  Vancouver  requesting  the  Board  to  call  upon 
the  railway  companies  and  the  Canadian  Car  Demurrage  Bureau  to  show  cause 
why  the  charges  contained  in  Rule  9  of  the  Canadian  Car  Demurrage  Rules 
should  not  now  be  reduced  to  the  normal  rate  of  $1  per  car  per  day. 

File  No.  1700. 

WedJsESDAY,  the  23rd  day  of  November,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

S.  J.  McLean,  Assstant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  June 
21,  1921,  the  applicants,  the  Railway  Association  of  Canada,  the  Canadian  Car 
Demurrage  Bureau,  and  the  Canadian  Pacific  and  Grand  Trunk  Railway  Companies 
being  represented  at  the  hearing,  and  what  was  alleged ;  and  upon  reading  the  written 
submissions  filed — 

The  Board  orders:  That  rule  9  of  the  Canadian  Car  Demurrage  Rules,  as  pre- 
scribed by  the  General  Order  of  the  Board  No.  201,  dated  August  1,  1917,  be,  and 
it  is  hereby  amended  by  striking  out  all  the  words  after  the  word  "released,"  in  the 
second  line  thereof,  and  substituting  therefor  the  words: — 

"For  the  first  day,  or  fraction  thereof,  of  delay,  one  dollar. 

"  For  the  second  day,  or  fraction  thereof,  of  delay,  one  dollar. 

"For  the  third  and  each  succeeding  day,  or  fraction  of  a  day,  five  dollars." 

Effective  December  5,  1921. 

F.  B.  CARYELL, 
Chief  Commissioner. 


Application  of  the  Fesserton  Timber  Company,  Limited,  Toronto,  Ontario,  for  an 
Order  directing  the  railway  companies  to  carry  raw  wood  material  for  the 
manufacture  of  lath  at  the  rates  published  for  the  carriage  of  cordwood. 

File  27685.14 

Heard  at  Toronto,  September  3,  1921. 
JUDGMENT 

Commissioner  Boyce: 

At  the  close  of  the  hearing  counsel  for  the  railway  intimated  that  the  complant 
would  be  given  some  further  consideration  with  a  view  of  the  possibility  of  coming 
to  some  arrangement  with  the  complainants.  It  is  intimated  that  disposition  must 
be  made  by  the  Board  upon  the  case  and  arguments  as  presented. 
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The  complaint  is  based  upon  the  contention  that  as  the  complainants  are  manu- 
facturing lath  direct  from  the  log  (upon  which  they  have  been  paying  the  mileage 
rate  on  log  for  manufacturing  purposes),  the  rate  upon  the  inward  material  (cord- 
wood)  should  be  no  higher  than  that  on  cordwood  shipped  to  chemical  plants,  or  on 
pulpwood  to  mills  for  manufacturing  purposes. 

It  is  alleged  in  the  initial  complaint  that  the  cordwood  the  complainants  use  is 
"the  rough  material  after  the  lumbermen  and  tie  men  have  taken  out  all  the  logs  they 
require  for  lumber  and  railway  ties,  and  we  also  buy  from  the  settlers  material  they 
cannot  sell  for  anything  else."  They  state  (April  5,  1920),  that  they  are  not  shipping 
in  logs,  and  buy  the  ''ordinary  soft  cordwood  that  is  taken  out,"  or,  as  Mr.  Mason  put 
it,  at  the  hearing,  "they  manufacture  lath,  not  in  the  ordinary  way  as  a  by-product 
of  the  log,  but  from  the  refuse  of  logs,  which  for  many  years  has  been  unsaleable." 
They  claim  that  the  industry  should  be  entitled  to  special  consideration  because  it 
employs  and  makes  use  of  refuse  timber  which  would  otherwise  be  left  in  the  bush, 
paying  the  settlers  a  price  therefor  which  they  otherwise  could  not  get,  creating 
employment  for  men,  and  furnishing  traffic  for  the  railways  out  of  material  otherwise 
refuse  and  valueless. 

Tliese  contentions  are  not  entirely  borne  out  by  the  facts.  The  advertisement 
of  the  firm  calls  for  cordwood,  of  pine,  spruce,  balsam,  hemlock,  tamarac,  poplar, 
cedar  and  ash  of  particular  specifications,  namely,  "4  inches  and  up  in  diameter  at 
small  end,  and  cut  49  inches  long.  Sound  straight  timber.  Any  wood  now  cut  48 
inches  long  will  be  taken  same  as  49  inches,  but  all  wood^  from  now  on,  must  be  cut 
49  inches."  And,  at  the  hearing.  Major  Hart,  for  complainants,  said  (Vol.  335,  p. 
6012)  :  "We  are  looking  for  sound,  straight  timber  of  that  particular  quality."  These 
specifications  and  statement  are  not  entirely  consistent  with  the  general  statements 
(quoted  above),  upon  which  the  application  is  based,  and  it  is  further  shewn  that  the 
complainants  are  reshipping  some  of  this  pulpwood  without  any  process  of  manu- 
facture. 

The  business  of  complainants  is  manufacturing,  and  the  basic  material  from  which 
the  manufactured  product  is  made  is  the  log  (cordwood)  of  specified  and  particular 
dimension  and  character,  not  refuse,  and  I  am  of  opinion  that  the  present  published 
rates  on  logs  for  manufacturing  purposes  are  properly  applicable  to  the  material  in 
question. 

The.  report  of  the  Traffic  Department  of  the  Board,  dated  May  20  last,  deals  in 
detail  with  the  whole  situation  and,  I  think,  satisfactorily  disposes  of  it.  I  would 
adopt  that  report  and  incorporate  it  as  part  of  the  judgment  of  the  Board,  and  concur 
in  its  conclusions. 

The  application  must  be  dismissed. 
Ottawa,  November  8,  1921. 

Commissioner  Rutherford  concurred. 


REPORT  OF  GEO.  A.  BROWN,  CHIEF  CLERK  OF  TRAFFIC  DEPARTMENT 

Applicants  have  established  mills  at  various  points  for  the  manufacture  of  lath 
direct  from  the  log  instead  of  from  slabs  and  have  been  paying  on  their  inward  material 
the  log  mileage  rates  applicable  for  manufacturing  purposes.  They  claim  that  rates 
should  be  no  higher  than  applied  on  cordwood  shipped  to  chemical  plants  or  on  pulp- 
wood to  mills  for  manufacturing  and  reshipment. 

Since  the  application  was  made  there  has  been  a  change  in  the  mileage  scales  by 
reason  of  the  reduction  on  January  1,  1921,  under  the  Board's  General  Order  No.  308, 
and  to  show  the  relation  between  the  different  scales  I  give  below  the  present  published 
rates  up  to  200  miles,  which  is  the  limit  of  the  territory  from  which  applicants  received 
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their  raw  material,  also  the  mileage  rates  applicable  on  lumber,  lath,  shingles  and 
other  products  of  saw-mills: — 


Rates  in 

Cents 

A 

B 

c 

D 

Per  100 

Per  100 

Per 

Per  100 

lb. 

lb 

cord 

lb. 

'oh 

4 

135 

7 

Over    5    not  over 

10  miles  

.     .  .  oi 

135 

7* 

"     10  " 

20  "   

6 

oh 

149 

9 

"     20  " 

30  "   

.     .  .  7J 

6 

162 

10 

"      30  " 

40  "   

8 

6 

17G 

11 

"      40  " 

50  "   

S 

7 

189 

12 

"  50 

60  "   

9 

7^ 

203 

131 

"  60 

70  "   

9 

n 

210 

14 

"      70  '• 

80  "   

11 

9 

216 

16 

90  "   

11 

9 

223 

17 

"     90  " 

100  "   

11 

9i 

230 

17i 

"  100 

125  "   

.     ..  llh 

10 

243 

19 

"    125  " 

150  "   

12 

11 

257 

191 

"   150  " 

175  "   

14 

12 

270 

191 

"    175  " 

200  "   

16 

13i 

284 

21 

A — Logs  for  manufacturing. 

B — Pulpwood  for  manufacturing. 

C — Cordwood  for  chemical  plants. 

D — Lumber,  lath,  pulpwood,  etc. 

Tariff— CP.  CRC.  E-3818  ;  G.T.  CRC.  E-4397. 


The  rates  applied  on  wood  for  chemical  plants  are  on  a  very  low  basis,  lower  than 
on  cordwood  for  fuel  purposes,  although  the  latter  commodity  was  increased  but  ten 
per  cent  under  the  last  General  Increase  Judgment. 

They  were  established  many  years  ago  by  railways  to  encourage  plants  producing 
commodities  which  pay  comparatively  high  freight  rates  on  the  outward  products, 
charcoal,  acetate  of  lime  and  w^ood  alcohol,  while  the  lath  to  be  shipped  by  applicants 
is  carried  at  mileage  or  special  commodity  rates  much  lower  than  10th  class  rates.  It 
is  true  that  there  is  some  analogy  between  the  commodities  used  by  the  chemical  plants 
and  that  used  by  applicants,  since  both  are  wood,  but  it  will  be  noticed  that  in  the  copy 
of  the  poster  submitted  by  applicants  it  is  required  that  the  wood  to  be  shipped  shall 
be  sound,  straight  timber.  It  would,  therefore,  appear  that  the  material  required  must 
be  selected,  while  I  assume  the  chemical  plants  take  hard  wood  cordwood  without  such 
restriction. 

The  pine,  spruce,  balsam  and  poplar  may  be  used  as  pulpwood  and  the  balance 
must  be  culled.  The  statement  that  applicants  are  using  a  material  that  could  not 
otherwise  be  disposed  of  by  settlers  does  not  appear  to  me  to  be  quite  correct. 

The  expense  bills  submitted  by  Mr.  Hansom  show  that  applicants  are  culling 
this  pulpwood  and  reshipping  without  further  process  of  manufacture. 

The  mileage  rates  on  pulpwood  for  manufacture  and  reshipment  apply  only 
to  certain  named  paper  mills,  and  the  products,  pulp  and  paper,  are  charged  at 
rates  much  higher  than  applicable  to  lath. 

These  mileage  rates  on  raw  material  are  all  more  or  less  predicated  on  the 
rates  to  be  obtained  on  the  outward  product. 

The  mills  who  manufacture  from  slabs  pay  the  log  mileage  rate  on  their 
inward  material  and  applicants  do  not,  therefore,  appear  to  be  at  a  disadvantage 
in  competition  with  such  mills  by  being  required  to  pay  the  same  inward  rate. 

According  to  the  poster  submitted  applicants  require  pine,  spruce,  balsam, 
hemlock,  tamarac,  poplar,  cedar  and  ash  to  be  cut  49  inches  long,  and  4  inches 
and  up  in  diameter  at  the  small  end.  The  material,  therefore,  consists  of  short 
small  logs,  not  cordwood. 

Much  of  this  material  could  be  cut  into  box  shooks,  as  well  as  into  lath,  and 
possibly  the  cedar  could  be  used  for  shingle  bolts,  all  of  which  would  be  shipped 
out  at  rates  lower  than  applicable  to  products  of  paper  mills  or  wood  chemcial 
plants. 
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In  my  opinion,  the  material  received  by  complainants  has  been  properly  classi- 
fied by  the  railways  as  logs  for  manufacturing,  and  I  can  see  no  reason  why  rates 
lower  than  the  published  scale  should  be  established. 

Respectfully  submitted. 
Ottawa,  May  20,  1921. 


Application  of  the  town  of  Bridgeburg,  OntaHo,  under  Sections  235  and  859,  for  an 
Order  directing  the  Grand  Trunh  Railway  Company  and  the  International 
Bridge  Company  to  reduce  the  tariff  on  what  is  called  the  "Dummy  Service" 
across  the  hridge  between  Bridgehurg  and  Black  Rock. 

File  29984.9 

Heard  at  Niagara  Falls,  Ontario,  June  27,  1921. 

Commissioner  Boyce: 

Complaint  as  to  passenger  fares  on  the  International  bridge  between  Bridgeburg 
and  Black  Bock  on  what  is  called  the  "Dummy  Service"  was  referred  to  and  brought 
to  the  attention  of  the  Board  by  Mr.  J.  F.  Gross,  counsel  for  the  town  of  Bridgeburg, 
at  the  hearing  in  Toronto,  March  5,  1920,  of  the  complaints  against  the  increased 
commutation  fares  proposed  to  be  charged  by  railway  companies  generally.  The  case 
for  the  complainants  was  there  put  before  the  Board,  in  a  general  way,  in  support 
of  the  complaint  that  the  Grand  Trunk  Bailway  operating  over  the  International 
bridge  was  charging  more  for  fares  than  was  justified  by  the  service  given  by  the 
company  thereof.  The  reply  of  the  Grand  Trunk  Railway  was  subsequently  filed 
and  a  statement  showing  the  earnings  and  operation  expenses  by  months,  during  the 
years  1918  and  1919  was  filed  and  served  upon  the  complainants.  The  statement 
showed  a  loss  in  operation  upon  what  is  called  the  "Dummy  Service"  in  1918  of 
$4,837.71  and  in  1919  of  $2,692.95.  During  the  whole  of  the  years  1918-19  the  state- 
ment showed  a  straight  monthly  loss  from  operation,  with  the  exception  of  one  month 
(October,  1919),  which  showed  a  profit  of  $21.51.  The  net  loss  for  these  two  years 
shown  by  this  statement,  therefore,  amounted  at  that  time  to  $7,530.66. 

The  judgment  in  the  Commutation  Rates  Case,  dated  April  1,  1920,  fixed  the 
minimum  charge  for  this  class  of  traffic  at  7^  cents  per  ride,  or  10-trip  tickets,  good 
for  three  months,  on  the  basis  of  2-5  cents  a  mile  of  travel,  subject  to  the  minimum 
of  7^  cents  per  ride,  and  following  the  order  issued  thereupon  the  Grand  Trunk  Rail- 
way Company  published  a  tariff  of  75  cents  for  10-trip  tickets  between  Bridgeburg 
aud  Black  Rock.  The  railway  company  thereafter  increased  the  charge  for  such 
10-trip  tickets  to  90  cents,  claiming  that  the  order  of  the  Interstate  Commerce  Commis- 
sion in  ex  parte  No.  74  allowed  an  increase  of  20  per  cent  in  commutation  fares  within 
the  United  States,  and  that  under  General  Order  No.  303  of  this  Board  the  conditions 
within  Canada  were  allowed  to  apply  similar  increases  in  International  Rates.  This 
latter  rate  of  90  cents  was  disallowed  by  this  Board,  updli  the  ground  that  Order 
No.  29512  (the  order  in  the  commutation  rates  case)  governed  this  rate  and  the  mini- 
mum of  7^  cents  applied,  and  the  railway  then  ado^jted,  effective  May  18,  1920,  the 
rate  fixed  by  the  Commutation  Rates  Order,  above  quoted,  at  7-5  cents  per  ride. 
Prior  to  June  10,  1918,  the  rate  per  ride  for  these  tickets  was  5  cents,  and  on  June  10 
it  was  advanced  to  5-5  cents  per  ride. 

By  application,  dated  November  9,  1920,  the  town  of  Bridgeburg  applied  to  the 
Board  for  an  order,  under  sections  335  and  359  of  the  Railway  Act,  directing  the 
railway  and  the  International  Bridge  Company  to  reduce  the  rates  on  the  "Dummy 
Service"  across  the  International  bridge  between  Bridgeburg  and  Black  Rock,  below 
the  rate  fixed  as  above  by  the  Commutation  Rates  Order  (No.  29592,  April  1,1920), 
the  municipality  contending  inter  alia,  that  the  service  was  not  a  commutation  service 
in  the  sense  ordinarily  used,  and  that  the  Commutation  Rates  Order,  therefore,  was  not 
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applicable  to  such  service.  The  applicants  also  contended  that  the  statute  incorporat- 
ing the  bridge  company  (20  Vict.  1857,  Cap.  227),  section  14,  provided  that  the  Inter- 
national bridge  should  be  as  well  for  the  passage  of  persons  on  foot,  in  carriages,  and 
otherwise,  as  for  the  passage  of  railway  trains,  and  that  the  bridge  was  constructed, 
and  had  always  been  used,  solely  for  the  passage  of  railway  trains,  and  that  the 
"Dummy  Service"  had  been  instituted  in  lieu  of  the  provision  for  the  passage  of 
persons  on  foot  and  in  carriages  as  they  were  permitted  to  do  by  the  statute  in  ques- 
tion, and  that  therefore  the  tariff  was  a  bridge  tariff  rather  than  a  commutation 
fare. 

Upon  this  basis  of  complaint  the  case  was  heard  before  the  Board,  and  all  questions 
relating  to  the  history  of  the  bridge,  the  character,  and  cost  of  the  service,  were  fully 
discussed  by  counsel  for  the  municipality  and  the  railway.  The  municipality,  by  its 
counsel,  contended  that  the  statute  incorporating  the  Bridge  Company  referred  to 
above,  constituted  a  contract  between  the  Bridge  Company  and  the  public  permitting 
I xissengers  to  cross  the  bridge,  and  that  there  was  a  continuous  breach  of  this  arrange- 
ment in  the  operation  by  the  company,  and  also  that  the  cost  of  service  over  the  bridge 
did  not  justify  the  rates  charged  by  the  railway  company. 

In  regard  to  the  first  objection,  it  is  x^ointed  out  that  the  clause  in  question  (No. 
14  of  the  original  Act)  has  been  the  occasion  of  a  great  deal  of  litigation,  running  as 
far  back  as  the  old  case  of  Attorney  General  of  Ontario  v.  International  Bridge  Com- 
pany, 27  Grant  Chancery  Eeports,  p.  37,  wherein  it  was  contended  by  the  Attorney 
General  of  the  province  that  the  bridge  having  been  constructed,  and  being  used  for 
railway  purposes  only,  and  not  providing  foot  path  for  passengers,  the  whole  structure 
should  be  declared  a  nuisance,  and  Vice-Chancellor  Sprague  in  an  exhaustive  judg- 
ment, while  not  holding  that  the  bridge  should  be  declared  a  nuisance,  did  give  effect 
to  the  second  part  of  his  contention  and  ordered  the  railway  company  to  provide  a  foot 
path  to  conform  to  the  requirements  of  section  14  of  the  original  Act  of  Incorporation. 
This  decision,  however,  on  appeal  was  reversed.  Vide  Attorney  General  v.  Inter- 
national Bridge  Company,  6  O.A.R.,  p.  537,  it  being  there  held  that  the  abandonment 
of  that  portion  of  the  work  of  the  bridge  relating  to  foot  passengers  and  carriages 
was  not  a  public  nuisance;  and  the  Act  of  Incorporation  was  not  a  contract  with  the 
public,  but  merely  gave  conditional  powers  creating  correlative  duties,  and  was  per- 
missive; and  that  specific  performance  thereof  would  not  be  enforced.  It  was  further 
held,  upon  appeal,  that  the  work  being  one  within  the  jurisdiction  of  the  Parliament  of 
Canada,  which  with  the  knowledge  of  the  state  of  the  bridge,  had  allowed  debentures 
to  be  issued  upon  it,  and  that  therefore  the  Attorney  General  of  Ontario  was  not  a 
proper  party  to  file  the  information  asking  that  it  be  declared  a  nuisance,  or  to 
enforce  the  legislative  conditions  as  to  its  use,  and  had  no  locus  standi  in  the  case. 

Although  doubtless  the  clause  referred  to  embodied  in  the  original  Act  of  Incor- 
ijoration  had  been  fruitful  of  a  great  deal  of  public  controversy  and  complaint  and 
teome  litigation,  it  is  not  apparent  that  any  other  judicial  interpretation  of  the  contro- 
versial clause  14  has  been  made,  other  than  that  by  the  Ontario  Court  of  Appeal  cited, 
that  is  of  an  interpretative  and  final  character,  so  as  to  be  binding  upon  this  Board 
as  a  matter  of  law,  and  the  traffic  over  the  bridge  has  been  conducted  by  this  "Dummy 
Service"  instituted  by  the  railway  company  to  provide  passenger  traffic  and  being  a 
traffic  within  the  jurisdiction  of  the  Board,  my  view  is  that,  there  being  no  decision 
of  law  to  the  contrary  binding  upon  this  Board  that  the  Board  must  deal  with  the 
traffic  as  it  is  and  confine  its  examination  of  the  complaint  to  the  question  of  the 
reasonableness  of  the  rates  charged  for  that  traffic,  and  I  am  of  opinion  that  it 
is  not  within  the  scope  of  this  Board's  authority  and  jurisdiction,  under  the  Railway 
Act  of  Canada,  as  administrator  of  the  provisions  thereof  relating  to  traffic,  to  now 
interpret  section  14  of  the  original  Act  of  Incorporation  of  this  bridge  company,  or  of 
any  other  Act  or  section  thereof  relating  thereto,  in  the  manner  contended  for. 

The  bridge  is  0-86  of  a  mile  in  length — i.e.,  for  the  purposes  of  tariff,  a  mile — 
and  the  fare  charged  is  the  minimum  fare  fixed  by  the  Order  of  the  Board,  No.  29512, 
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of  April  1,  1920.  Mr.  Gross,  for  the  municipality,  was  not  able  to  show  from  figures 
that  the  costs  were  excessive.  It  was  but  reasonable  that  he  foimd  himself  compelled 
to  confine  himself  to  general  statements.  His  submissions  involved  the  argument  that 
as  the  bridge  is  0-86  of  a  mile  in  length  and  the  "Dummy  train"  makes  40  single  trips 
daily,  it  therefore  travels  34-40  miles  a  day  for  365  days  in  a  year,  making  a  total  of 
12,775  per  annum,  at  a  cost  for  the  year  1919  of  $17,228.08,  or  $1.35  per  mile,  or  nearly 
$1.66  for  each  single  trip.  He  contended  that  that  result  shows  from  the  amount  of 
repairs  that  the  outfit  is  antiquated,  from  the  amount  of  coal  consumed  that  it  is 
uneconomical,  and  from  the  amount  of  wages  paid  that  it  is  not  capable  of  performing 
the  service  economically,  and  that  therefore  the  public  is  not  getting  the  service  it  is 
entitled  to.  Mr.  Chisholm  pointed  out  that  the  original  statute  fixed  the  maximum 
of  tolls  to  be  charged  upon  the  bridge  at  25  cents  for  each  foot  passenger,  50  cents  for 
each  horse  and  rider,  60  cents  for  each  horse  and  single  carriage,  and  an  addition 
of  18.f  cents  for  each  passenger  actually  travelling  in  said  carriage,  etc.  He  points 
<nit  that  the  charge  of  25  cents  has  been  reduced  over  a  period  of  years  to  9  cents, 
and  later  by  the  order  of  the  Board  referred  to,  to  71  cents.  "Dummy  Service"  is 
c>perated  by  an  engineer,  fireman,  conductor  and  two  crews.  The  operation  is  in 
conformity  with  the  General  Operating  Rules  approved  by  this  Board,  The  opera- 
lion  is  by  car  54  to  60  feet  long,  with  an  engine  and  boiler  in  one  end  of  the  car — 
i.e.,  one  vehicle  with  an  engine  operated  by  steam  in  part  of  the  car.  The  figures 
originally  given  by  Mr.  Chisholm,  after  the  partial  hearing  that  this  case  received 
at  Toronto,  in  connection  with  the  Commutation  Kates  Case,  were  furnished  in 
detail  for  the  years  1918  and  1919  by  items  of  wages,  coal,  supplies,  handling,  repairs, 
;.nd  rental,  applicable  to  motive  i^ower  and  car  cleaning  and  car  rental.  The  wages, 
coal  supplies,  and  handling  are  based  upon  actual  disbursement.  The  repairs  are  figured 
upon  a  mileage  basis.  The  rental  of  $220.64  per  month  of  $2,647.68  per  annum  is 
based  upon  9  per  cent  of  the  original  cost  of  the  motor  cars,  being  5  per  cent  interest, 
3  per  cent  depreciation,  and  1  per  cent  for  insurance,  etc. 

Where  locomotives  Avere  used  during  the  time  that  the  "Dummy  Service"  was 
undergoing  repairs,  dates  of  which  are  furnished,  the  same  is  charged  at  $4.90  per  day. 
The  items  for  car  cleaning,  amounting  in  1918  to  $652.90,  and  1919  to  $968.12,  are  the 
actual  amounts  disbursed,  and  the  car  rental  of  $36.04  per  month  during  these  years 
is  charged  at  the  number  of  days  of  car  service,  at  $5  per  day.  These  figures  are  not 
successfully  challenged  by  Mr.  Gross,  although  objected  to  as  excessive. 

I  do  not  see  any  ground  upon  which  the  Board,  in  the  circumstances,  can  take 
exception  to  them,  although  a  reduction  in  the  cost  of  operation  is  very  much  to  be 
wished,  and  might  possibly,  with  little  difficulty,  be  worked  out,  but  these  payments 
represent  the  respective  net  operating  deficits  above  referred  to  for  the  years  1918 
and  1919,and  under  the  circumstances,  I  am  compelled  to  come  to  the  conclusion  that 
there  is  no  ground  upon  which  the  Board  can  hold  that  for  anything  shewn  in  cost 
of  operation,  the  minimum  fare  fixed  by  the  Board's  order,  above  referred  to,  is  an 
excessive  rate  for  this  service,  operated  as  it  is  at  present,  and  I  would  so  hold. 

It  was  contended  by  Mr.  Gross  that  the  gasoline  car  might  be  instituted  for  this 
service  by  the  railway,  which  would  have  the  effect  of  greatly  reducing  cost  of  operation, 
with  the  result  that  the  public  might  get  the  benefit  by  reduced  fares.  The  operation 
at  present,  as  I  have  above  stated,  is  governed  by  the  General  Operating  Rules,  applic- 
able to  all  railways.  There  is  no  provision,  at  present,  either  in  the  Railway  Act,  or 
by  regulation  of  this  Board  for  the  operation  of  a  steam  railway  under  the  jurisdiction 
of  this  Board  by  gasolene  cars ;  i.e.,  a  prospective  innovation  and  reformation  applicable 
to  short  distance  lines,  which  perhaps,  is  much  to  be  desired  and  may  bring  about 
much  needed  reforms  by  facilitating  operations  on  short  distance  lines,  where  cost 
of  ordinary  operation  would  be  prohibitive.  Such  a  reform  would  involve  changes 
in  operating  rules  and  other  serious  considerations  involving  the  necessary  and  vital 
provision  for  public  safety,  and  at  present  the  Board  has  not  gone  to  the  extent  of 
making'-  provl  =  ir,Ti  for  such  a  service.    Perhaps  in  the  future,  the  railways  may  be 
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able  to  satisfy  the  Board  that  such  operation  is  possible  with  safety  and  economy,  under 
special  restrictive  conditions. 

The  complaint  must  be  dismissed. 
Ottawa,  November  10,  1921. 


Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner:  « 

I  concur  in  the  judgment  of  Mr.  Commissioner  Boyce  herein  that  the  complaint 
£-Lould  be  dismissed. 

On  the  other  hand,  however,  I  feel  the  service  is  costing  more  than  it  should  and 
that  the  railway  company  should  obtain  and  present  to  this  Board  the  latest  avail- 
able statistics  as  to  the  operation  of  gasoline  cars  for  short  distances,  such  as  are  now 
being  operated  between  Brockville  and  Westport,  in  the  province  of  Ontario.  We 
should  also  have  information  as  to  the  cost  of  electrifying  this  particular  piece  of 
track  and  the  cost  of  operating  these  cars  electrically.  In  my  opinion,  a  very  great 
saving  could  be  made  in  the  cost  of  operation  by  either  of  these  methods  as  compared 
witli  present  conditions. 

Oj'tawa,  Ont.,  November  11,  1921. 


Application  of  the  Canadian  Pacific  Railway  Company  for  an  Order  directing  the 
city  of  Montreal,  Que.,  forthwith  to  make  necessary  repairs  to  Forsyth  Street 
suhway  as  will  relieve  the  company  from  putting  restrictions  on  the  use  of 
some  of  its  heaviest  engines. 

File  No.  187 

Heard  at  Ottawa,  October  4,  1921. 

JUDGMENT 

Commissioner  Boyck: 

On  the  21st  September,  1921,  the  Canadian  Pacific  Railway  Company  represented 
to  the  Board  that  the  arch  of  the  subway  through  which  Forsyth  street,  in  the  city 
of  Montreal  passes  under  the  tracks  of  the  railway  complainant,  had  subsided  to  such 
an  extent  as  to  cause  cracks  and  other  deterioration  in  the  structure  endangering 
its  safety.  The  railway,  in  consequence  of  the  state  of  the  subway,  had  put  restric- 
tions on  the  use  of  some  of  its  heaviest  engines.  It  is  stated  in  the  complaint  that 
the  railway  had  been  pressing  the  city  of  Montreal  for  years  to  put  the  structure  in 
proper  condition,  vvithout  success.  Being  unable  to  get  the  necessary  action  other- 
wise, the  railway  applies  to  the  Board  for  an  order  that  necessary  repairs  be  made 
as  soon  as  possible.  Upon  notice  of  hearing  being  given  to  the  city  of  Montreal, 
that  corporation  applied  for  leave  to  add  as  a  party  the  Montreal  Tramways  Company, 
on  the  ground  that  the  last-named  company  should  contribute  one-third  of  the  cost 
of  maintenance  of  the  subway.  The  Tramways  Company  was,  therefore,  added  as 
a  party  and  was  represonted  by  counsel  at  the  hearing. 

Before  the  hearing  an  examination  of  the  structure  was  made  by  the  Board's 
Engineer,  and  his  report  confirmed  the  complaint  of  the  railway  as  to  the  condition 
of  the  subway.  At  the  hearing,  the  necessity  for  the  repairs  was  conceded  by  counsel 
for  the  city  of  Montreal.  The  dispute  was  as  to  contribution  to  cost  of  the  work, 
the  city  contending  that  the  Tramways  Company  was  liable  for  one-third  of  such 
cost,  under  the  original  order  of  the  Railway  Committee  of  the  Privy  Council — 
hereinafter  referred  to — by  which  the  city  was  to  bear  two-thirds  and  the  Tratnways 
company  one-third  of  the  cost  of  maintenance  of  the  subway  by  such  Order 
authorized. 
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The  work  was  therefore  ordered  to  be  done,  the  question  of  cost  thereof  being 
reserved,  with  leave  to  the  parties  to  file  further  submissions,  which  they  have  now 
done. 

The  railway  company  is  not  concerned  with  the  dispute  as  to  cost  of  the  work, 
being  under  no  obligation  to  contribute  towards  construction  or  maintenance  thereof. 

The  issue  as  to  liability  for  cost  of  maintenance  involves  the  consideration  of 
the  history  of  the  work  and  of  the  operations  of  the  Tramways  company  upon 
Fc^syth  street. 

On  September  29,  1902,  the  Montreal  Terminal  Eailway  Company,  to  whose 
rights  and  liabilities  as  regards  operation  of  street  railway  system,  generally,  in  the 
city  of  Montreal,  the  Montreal  Tramways  Company  succeeded,  applied  to  the  secretary 
of  the  Railway  Committee  of  the  Privy  Council,  Ottawa,  to  authorize  the  opening 
up  and  extending  of  Forsyth  street,  between  Moreau  and  Iberville  streets,  underneath 
the  tracks  of  the  Canadian  Pacific  Railway  in  IToclielaga  Ward,  Montreal,  at  the 
cost  and  expense  of  the  city  of  Montreal.  The  application  set  forth  that  by  By-laws 
Nos.  274  and  276  the  city  of  Montreal  had  granted  to  the  applicant  a  free  and  unin- 
terrupted right  of  way  for  its  electric  railway  in  certain  streets,  particularly  in 
Forsyth  street,  between  Moreau  and  Iberville  streets,  and  that  a  portion  of  Forsyth 
street  underneath  the  railway  tracks  being  imopened,  the  Terminal  company 
(applicant)  suffered  loss,  etc.,  by  the  apparent  neglect  and  .refusal  of  the  city  to 
proceed  with  the  opening  up  of  the  said  part  of  Forsyth  street;  that  it  was  in  the 
general  interests  of  the  citizens  of  that  part  of  Montreal  that  the  street  should  be 
opened  up;  that  on  account  of  the  delay  and  apparent  neglect  and  refusal  of  the  city 
to  apply,  the  Terminal  company,  "without  waiver  of  its  rights,  claims  and  preten- 
sions in  the  premises,"  made  the  application  as  stated.  The  Terminal  Company  sub- 
mitted plans  which  were  recommended  for  approval  by  the  engineer  of  the  Railway 
Committee  of  the  Privy  Council,  Noverber  6,  1902,  who,  in  his  report,  characterized 
the  proposed  structure  as  "the  most  permanent  character  of  structure  and  in  size 
and  strength  ....  suited  to  the  requirements  of  the  traffic."  The  application 
was  then  amended  by  the  Montreal  Terminal  Company,  with  the  consent  of  the  city 
of  Montreal,  so  that  the  Terminal  company  asked  for  an  order  authorizing  it  to 
extend  its  tracks  underneath  the  railway  tracks  along  the  line  of  Forsyth  street;  and 
a  draft  order  was  made  and  submitted  to  the  Terminal  company  November  12,  1902, 
which  was,  with  a  slight  amendment,  approved  in  writing  by  the  general  manager  of 
the  Terminal  company,  and  returned  by  him  November  14,  1902,  in  a  letter  to  the 
secretary  of  the  Railway  Committee,  stating  that,  apart  from  the  alteration  suggested 
(a  change  from  14-6  headway  to  13  feet)  "the  order  is  perfectly  satisfactory."  That 
draft  order — applied  for  and  accepted,  subject  to  the  slight  change  suggested  by  the 
Terminal  company,  gave  the  Terminal  company  the  right  to  extend  its  tracks  under- 
neath the  tracks  of  the  Canadian  Pacific  Railway  Company  along  the  line  of  Forsyth 
street  by  means  of  a  tunnel  or  subway,  according  to  plans  submitted,  "the  cost  of 
construction  and  maintenance  of  such  tunnel  or  suhway  to  he  home  hy  the  applicant, 
etc."  By  a  further  letter  dated  November  14,  1902,  the  Terminal  company  submitted 
another  plan  for  approval,  urging  that  the  formalities  incident  to  approval  be 
hastened  "so  as  to  enable  us  to  proceed  with  the  construction  of  the  subway  in  question 
as  soon  as  possible." 

Up  to  this  point  in  the  proceedings  to  obtain  an  order  for  the  subway  it  will  be 
observed  that  the  Terminal  company  was  the  principal — with  the  consent  of  the 
city  of  Montreal — so  that  had  the  order  then  been  made  as  the  Terminal  company 
was  willing  it  should  be  made,  the  whole  cost  both  of  construction  and  maintenance 
would  have  been  placed  upon  the  Terminal  company,  and  the  city  of  Montreal 
would  not,  by  the  terms  of  the  order,  have  been  liable  to  contribute  any  portion  of 
the  cost  of  construction  or  maintenance.  Again,  on  November  14,  1902,  the  Terminal 
company  wrote  the  Minister  of  Railways  and  Canals  urging  haste  in  the  "final 
l)rocedurc"  in  r-onnection  with  the  order,  in  order  that  construction  in  pursuance  of 
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contract  with  the  city  might  not  be  delayed,  and  expressing  the  fear  that  unless  con- 
struction were  commenced  within  the  next  few  days  the  Terminal  company  would 
not  be  able  to  comply  with  the  provisions  of  that  contract,  hence  its  anxiety  in  the 
matter.  Under  date  of  ^Tovember  17,  1902,  the  mayor  of  Montreal  wrote  the  secretary 
of  the  Railway  Committee  of  the  Privy  Council  returning  copy  of  draft  order,  and 
stating  that  after  consulting  his  legal  advisers  on  the  subject  they  do  not  think  that 
the  privilege  by  the  draft  order  granted  to  the  Terminal  company — not  to  the  city — 
would  in  any  way  prejudice  the  city,  which  had  therefore  no  suggestions  to  make. 
By  letter  of  November  19,  1902,  the  railway  wrote  the  Privy  Council  Committee  about 
the  draft  order  submitting  changes  and  enclosing  plans,  and  a  draft  order  expressive 
of  the  railway's  viewpoint  as  to  the  work,  which  draft  order  contained  the  same 
provision  as  to  cost  of  construction  and  maintenance  being  borne  by  the  Terminal 
company  as  the  previous  order  submitted  and  approved  by  that  company  as  the 
applicant  therefor.  Again  on  November  21,  1902,  the  Terminal  company  wrote 
urging  haste  in  the  issue  of  the  order  in  order  that  construction  work  might  not  be 
delayed.  The  order  as  finally  settled  and  issued,  dated  November  7,  1902,  and 
approved  by  the  Privy  Council  December  22,  1902,  provided  that  cost  of  construction 
and  maintenance  should  be  borne  by  the  Terminal  company. 

Subsequent  to  issue  of  this — the  original  order  authorizing  this  work — negotia- 
tions evidently  took  place  between  the  Terminal  company  and  the  city  having  in 
view  the  extension  of  the  width  of  the  subway  to  40  feet,  in  order  to  allow  vehicles 
and  pedestrians,  as  well  as  electric  cars,  to  use  the  subway,  and  providing  for  a 
contribution  from  the  city  to  cost  of  construction  and  to  maintenance;  and  by  a  reso- 
lution, adopted  by  the  City  Council  December  29,  1902,  it  was  provided,  after 
reciting  the  order  of  November  7,  1902,  and  a  report  of  its  subcommittee  favouring 
the  widening  of  the  subway  to  permit  of  its  general  use  by  the  public  as  well  as 
the  cars  of  the  Terminal  company,  that  the  city  should  contribute  towards  the  cost 
of  construction  of  the  larger  work  (estimated  at  $21,000)  the  sum  of  $7,000  (or  one- 
third  thereof),  and  that  as  regards  maintenance,  to  quote  the  resolution,  '^the  cost 
and  expenses  to  be  incurred  to  keep  such  viaduct  in  good  state  of  repair  in  the 
future,  the  same  would  be  divided  as  follows:  one-third  by  the  Montreal  Terminal 
Hallway  Company  and  two-thirds  by  the  city." 

The  Terminal  company,  under  date  of  December  29,  1902,  submitted  an  applica- 
tion to  the  Railway  Committee  to  modify  the  previous  order  of  November  7,  1902, 
so  as  to  make  the  subway  40  feet  in  width  instead  of  12  feet  as  originally  contemplated 
by  the  original  order  of  November  7,  1902.  The  general  manager  of  the  Terminal 
•company,  on  same  date,  made  similar  application,  and  the  application  having  been 
heard  by  the  Railway  Committee  on  January  6,  1903,  an  order  was  made  of  that 
date,  subsequently  duly  approved  by  the  Governor  in  Council  (February  10,  1903), 
providing  for  a  subway  40  feet  wide ;  13  ■  6  clear  headway ;  and  for  contribution  by  the 
city  of  $14,000  towards  cost  of  construction,  balance  of  cost  of  construction  to  be 
borne  by  the  Terminal  company,  and  that  cost  of  maintenance  should  be  borne  two- 
thirds  by  the  city  and  one-third  by  the  Terminal  company. 

Under  the  last-mentioned  order  of  the  Railway  Committee  of  the  Privy  Council, 
the  subway  was  built  in  accordance  with  plans  thereby  approved. 

I  have  described  in  detail  the  history  of  the  subway,  as  between  the  city  and  the 
Terminal  company,  so  as  to  emphasize  the  following  essential  features,  viz: — 

(a)  That  the  subway  as  originally  planned,  and  authorized  by  the  order  of 
November  7,  1902,  by  the  Railway  Committee  of  the  Privy  Council,  duly  approved  by 
the  Governor  in  Council,  was  intended  solely  for  the  purpose,  of  carrying  the  traffic  of 
the  Terminal  Railway — the  applicant  therefor — under  the  tracks  of  the  Canadian 
Pacific  Railway  Company  on  Forsyth  street,  and  the  width  of  the  then  proposed 
structure — 12  feet — precluded  its  use  for  any  other  general  traffic  of  the  city. 

(h)  That  the  Terminal  company  as  applicant  for  such  authority  and  acting  for 
its  pwn  benefit  and  independent  of  the  city,  but  with  its  knowledge  and  consent,  was 
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willing  to  accept,  and  did  accept,  the  order  providing  that  the  work,  as  then  planned, 
should  be  constructed  and  maintained  at  the  sole  cost  of  the  Terminal  company. 

(c)  That  the  work  as  originally  planned — and  as  subsequently  changed — was 
intended  to  be  of  a  permanent  character,  and  always  to  be  maintained  of  sufficient 
strength  to  support  the  traffic  of  the  Canadian  Pacific  Eailway  passing,  and  to  pass, 
over  it. 

(d)  That  the  scheme  of  the  work  was  subsequently  changed,  and  the  changes 
approved  by  the  order  of  January  6,  1903,  in  consequence  of  negotiations 
between  the  Terminal 'company  and  the  city,  so  as  to  provide  a  subway,  40  feet  in 
width,  and  thereby  extend  the  use  of  the  subway,  originally  intended  to  be  confined 
to  the  cars  of  the  Terminal  company,  to  the  general  traffic  of  the  city,  so  that  under 
the  amended  order  the  subway  could  be,  and  was,  used  in  common  by  the  Terminal 
company  and  the  city. 

(e)  That  the  Montreal  Tramways  now  succeeds  the  Terminal  company  and  is 
subject  to  whatever  obligations  were  imposed  upon  the  Terminal  company  by  the 
orders  referred  to. 

It  is  now  contended  by  counsel  for  the  Tramways  Company — successor  to  the 
rights  and  liabilities  of  the  Terminal  company — that  their  liability  to  pay  the  cost 
of  maintaining  the  structure  has  been  extinguished  because  that  company  has  ceased 
for  many  years  to  operate  its  cars  through  the  subway.  That  company  contends  that 
the  city  ordered  them  so  to  discontinue,  and  thereby  became  liable  for  the  whole 
cost  of  maintenance.  The  city  disputes  this  fact,  and  files  copies  of  letters  to  the 
Terminal  company  which  indicate  that  at  least  the  city  was  not  a  consenting  party 
at  the  time  of  discontinuance  of  the  operation  of  the  Terminal  company's  cars  on 
Forsyth  street.  I  refer  to  correspondence,  filed  by  the  city,  in  support  of  this  con- 
tention, consisting  of  a  number  of  letters  to  the  Terminal  company  from  John  R. 
Barlow,  from  April  8,  1907,  to  March  12,  1908,  all  definitely  protesting  against  the 
discontinuance  of  the  car  service  on  Forsyth  street,  and  the  latter  one,  that  of 
March  12,  1908,  upon  the  order  of  the  Road  Committee  of  the  city  requiring  the 
Terminal  company  to  proceed  immediately  with  the  relaying  of  the  missing  portions 
of  its  tracks  on  this  part  of  the  Parthenais  and  Amity  streets  route,  and  to  resume 
the  operation  of  cars  thereon  on  pain  of  the  enforcement  of  the  penalties  provided 
in  city  By-law  No.  348.  Action  was  taken  by  the  city  in  the  Recorder's  Court  against 
the  Terminal  company  to  enforce  the  service,  but  this  action  was  dismissed  upon 
a  construction  of  a  city  by-law. 

The  Tramways  company,  on  the  other  hand,  contend  that  by  a  letter  dated  July 
IG,  1915,  from  the  deputy  chief  engineer  and  city  surveyor  of  the  city  to  the  general 
manager  of  the  Tramways  company,  based  upon  the  alleged  instructions  of  the 
Board  of  Commissioners  of  the  city,  the  Trannvays  company  was  required  to  remove 
its  rails  from  Forsyth  street  between  Joliette  and  Moreau  streets,  "so  that  it  will  not 
interfere  with  the  work  of  laying  sewers  and  other  works  of  the  city."  The  letter 
points  out  that  the  line  has  not  been  in  operation  for  some  years  and  the  track  is 
buried  under  the  ground  and  useless.  The  city  replies  that  the  part  of  the  street 
referred  to  in  this  letter  is  nearly  a  quarter  of  a  mile  from  the  subway,  and  that 
there  is  nothing  in  the  demand  that  is  inconsistent  with  the  stand  taken  by  the 
city  in  the  correspondence  in  1907  and  1908  protesting  against  discontinuance  of  the 
service.  The  Tramways  company  further  alleges  that  its  trolley  poles  on  this  street, 
since  its  discontinuance  of  the  service,  were  removed  by  it  on  notice  from  the 
Montreal  I'ramways  Commission. 

Tlie  city  contends  that  nothing  has  been  done  or  suffered  by  it  which  could  be 
construed  as  an  assumption  of  the  separate  liability  of  the  Tramways  company,  under 
the  order  of  January  6,  1903,  to  contribute  one-third  of  the  cost  of  the  maintenance 
of  this  subway.  It  is  not  suggested  by  the  Tramways  Company  that  there  is  any 
express  change  in  the  original  agreement  between  it  and  the  Terminal  company 
which  was  incorporated  into  and  forins  the  basis  of  the  order  referred  to,  but  that 
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the  fact  of  the  abandonment  of  the  service  on  Forsyth  street  and  the  failure  of  the 
city  to  enforce  it  by  action,  the  subsequent  orders  to  remove  its  tracks  and  poles 
therefrom,  constitute  a  release  of  the  Tramways  company  from  the  obligations  im- 
posed upon  it  by  order. 

By  an  agreement,  dated  January  28,  1918,  between  the  Montreal  Tramways 
Commission  (thereby  created  as  a  commission  of  control  over  tramways  and  elec- 
tric lines  within  the  city  of  Montreal)  and  the  Montreal  Tramways  Company,  it  is 
provided  (article  34)  that  the  Tramways  Company  shall  build  and  operate  within 
or  without  the  city  "all  other  new  lines  asked  for  by  it,  or  by  the  city,  or  by  any 
other  municipal  corporation,  if,  in  the  opinion  of  the  commission,  they  are  justified 
by  the  needs  of  the  population  and  of  the  traffic." 

Assuming,  then,  that  Forsyth  street  has  been  abandoned  for  traffic  by  the 
Tramways  Company  and  that  the  acts  of  the  city  referred  to  constituted  a  tacit 
or  implied  concurrence  in  such  abandonment  (a  position  which  the  city  absolutely 
denies),  the  contract  referred  to  apparently  confers  the  power,  by  agreement  of  the 
Tramways  Company,  upon  the  Tramways  Commission,  to  call  upon  the  Montreal 
Tramways  Company  to  build  and  operate,  as  a  new  line,  a  line  on  Forsyth  street, 
and,  if  such  a  demand  were  made  and  complied  with,  and  the  order  being  in  force, 
the  subway  being  used,  the  Tramways  Company's  argument,  that  having  ceased 
to  operate  through  it  is  relieved  of  obligation  to  contribute  to  maintenance  of  the 
subway,  would,  it  seems  to  me,  entirely  fail.  It  does  not  seem  to  me,  therefore, 
that  the  issue  of  fact,  which  is  in  dispute  between  the  city  and  the  Tramways 
Company,  as  to  the  effect  of  the  cessation  of  operation  by  the  latter  on  Forsyth 
street,  has  any  part  as  regards  the  matter  now  before  the  Board.  The  rights  and 
liabilities  of  both  parties  are  the  subject  of  contract  and  by-laws  and  create  mutual 
contractual  obligations  as  to  the  service,  over  which  the  civil  courts  of  the  province 
of  Quebec  would  have  jurisdiction,  not  this  Board.  What  this  Board  is  concerned 
with  in  this  application  is  the  safety  of  the  Canadian  Pacific  Railway  operating 
across  the  subway,  which  is  admittedly  in  need  of  repair  and  apparently  unsafe. 

It  is  clear  that  the  Order  of  January  6,  1903,  of  the  Railway  Committee  of  the 
Privy  Council,  changing,  as  it  did,  in  the  manner  I  have  pointed  out,  the  sole 
obligation  of  the  Terminal  company  to  pay  the  whole  cost  of  construction  and  main- 
tenance of  the  subway,  into  a  joint  obligation  of  city  and  Terminal  company  to  con- 
tribute to  same  in  the  proportions,  respectively,  of  two-thirds  and  one-third,  was 
the  result  of  an  agreement  between  those  two  parties.  Upon  that  agreement  the 
order  referred  to  was  made.  The  application  concerned  the  carrying  of  the  rail- 
way tracks  of  the  Canadian  Pacific  Railway  cross  the  street,  and  the  order  necessarily 
provided  for  the  maintenance  of  the  subway  so  that  it  would  at  all  times  safely 
carry  the  railway.  Xeither  the  Railw^ay  Committee  of  the  Privy  Council  of  that 
day,  nor  this  Board,  which  succeeded  to  its  functions,  was  concerned  with  the  rela- 
tive contractual  rights  of  the  city  or  Terminal  company.  They  were  incidental  only 
to  the  railway  work  then  submitted  to  the  proper  jurisdiction,  and  now  subject  to 
the  like  jurisdiction  under  the  Railway  Act.  Whatever  dispute  there  may  be 
btween  the  contributing  parties  is  not  for  this  Board  to  decide  before  enforcing  the 
order  of  its  predecessor — the  Railway  Committee  of  the  Privy  Council — or  at  all. 

The  Order  of  January  6,  1903,  is  in  force  to-day  and  is  not  in  any  way  con- 
ditional upon  the  operation  on  Forsyth  street  of  a  tramway.  Had  such  a  terra 
been  introduced,  I  am  quite  sure  the  railway  company  would  never  have  accepted 
it  in  that  form.  Until  changed,  it  is  binding  to-day,  as  it  was  when  it  was  made. 
It  is  a  matter  of  comment,  perhaps,  that  the  Tramways  Company  while  presumably 
of  opinion,  for  many  years,  that  the  conditions  had  so  changed  as  to  make  the 
order  inapplicable,  never  applied  to  this  Board  to  be  relieved  from  it.  It  is  true, 
as  pointed  out,  that  this  Board  has  the  power  to  rescind  or  change  the  Order;  but 
I  am  of  the  opinion  that  there  is  nothing  in  all  that  has  been  argued  to  justify  any 
change  or  variation. 
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The  principle  applied  in  re  Town  of  Smith's  Falls  and  Canadian  Pacific  Railway 
Company,  11  C.R.C.,  p.  180,  is  equally  applicable  here. 

I  am  of  opinion  that  order  should  go  directing  the  city  of  Montreal  to  bear 
two-thirds,  and  the  Montreal  Tramways  Company  one-third,  of  the  cost  of  the 
necessary  repairs  to  the  subway  ordered  at  the  hearing. 

November  11,  1921. 

Assistant  Chief  Commissioner  McLean,  Deputy  Chief  Commissioner  Nantel,. 
and  Commissioner  Rutherford  concurred. 


Application  of  the  Union  of  British  Columbia  Municipalities  for  an  Order  cancelling 
the  printed  tariff  of  the  British  Columhia  Telephone  Company  on  the  ground 
that  it  does  not  follow  the  Order  of  the  Board  No.  31S10,  dated  July  21,  1921: 

File  No.  29885.1 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

When  the  British  Columbia  Telephone  Company  applied  to  this  Board,  in  the 
month  of  March  last,  for  an  increase  in  rates,  they  filed  a  schedule  attached  to  their 
application  which  they  suggested  should  be  approved  by  the  Board  as  submitted.  This 
schedule  suggested  that  certain  rates  for  all  exchanges  and  services  in  the  system,  an 
examination  of  which  showed  that  increases  amounting  to  about  15  per  cent  were 
asked  for  in  Vancouver,  Victoria,  New  Westminster,  Nanaimo,  and  North  Vancouver, 
but  no  increases  in  exchange  rates  were  asked  for  in  any  other  exchanges  in  the 
l)rovince.  It  is  unnecessary  to  refer  to  the  services,  as  there  is  no  difference  of  opinion 
about  these. 

When  the  judgment  was  written,  it  was  particularly  stated  at  the  beginning 
thereof,  as  follows: 

"This  is  an  application  of  the  British  Columbia  Telephone  Company  for 
increase  in  rates  amounting  to  about  15  per  cent  on  a  certain  portion  of  its 
business  as  carried  on  at  the  exchanges  particularly  mentioned  in  the  applica- 
tion. The  application  does  not  apply  for  any  increase  in  the  Kootenay  Dis- 
trict," etc. — 

and  at  the  hearing,  both  in  Vancouver  and  Ottawa,  it  was  distinctly  understood  that 
it  was  not  the  intention  of  the  applicants  to  increase  exchange  rates  excepting  in  the 
tive  places  hereinbefore  mentioned. 

With  this  understanding  in  my  mind,  I,  therefore,  stated  on  page  13  of  the  judg- 
ment as  follows: — 

"  I,  therefore,  find  that  the  company  should  be  allowed  to  increase  their 
rates  for  the  exchanges  and  services  set  forth  in  the  application  by  the  sum 
of  10  per  cent." — 

which  I  thought  quite  clearly  expressed  the  intention  of  the  Board  and  coincided  with 
the  general  understanding  at  the  hearing. 

The  company  thereupon  filed  a  tariff  applying  the  10  per  cent  increase  to  all 
exchanges,  not  confining  it  to  the  five  heretofore  mentioned,  claiming  this  was  their 
interpretation  of  the  judgment. 

The  company  has  not  properly  interpreted  the  judgment,  and  the  increase  in 
exchange  rates  should  be  allowed  only  in  the  five  places  hereinbefore  referred  to. 
Tariffs  t  )  that  effect  should  be  filed  immediately,  effective  December  1  next. 
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The  tariffs  in  existence  for  the  past  three  months  were  filed  in  accordance  with 
the  provisions  of  the  Railway  Act. 

Ottawa,  Ont.,  November  17,  1921. 

Assistant  Chief  Commissioner  McLean  and  Commissioners  Boyce  and  Ruther- 
ford concurred. 


ORDER  Xo.  31800 

In  the  matter  of  the  application  of  the  Union  of  British  Columbia  Municipalities, 
hereinafter  called  the  "Applicants"  for  an  Order  cancelling  the  printed  tariff 
of  the  British  Columhia  Telephone  Company,  on  the  ground  that  it  does  not 
follow  the  order  of  the  Board  No.  31310,  dated  July  27th,  1921 : 

File  Xo.  29885.1 

Monday,  the  21st  day  of  November,  A.D.  1921. 

Hex.  F.  B.  Carvell,  K.C.,  Chief  Comynissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Vancouver, 
October  17  and  18,  1921,  the  applicants,  the  cities  of  Vancouver  and  New  Westminster, 
the  township  of  Burnaby,  the  districts  of  Coquitlam  and  Surrey,  the  municipality  of 
Point  Grey,  and  the  British  Columbia  Telephone  Company  being  represented  at  the 
hearing,  and  what  was  alleged:  • 

And  upon  its  appearing  that  the  British  Columbia  Telphone  Company  has  filed 
a  tariff  applying  the  ten  per  cent  increase  authorized  under  the  said  Order  No.  31310 
to  all  exchanges  in  the  province  of  British  Columbia  (excepting  in  the  Kootenay 
District),  instead  of  to  Vancouver,  Victoria,  New  Westminster,  Nanaimo,  and  North 
Vancouver  only  as  intended  by  the  judgment  of  the  Board  dated  July  23,  1921,— 

The  Board  declares:  That  the  said  increase  in  exchange  rates  should  be  allowed 
only  in  Vancouver,  North  Vancouver,  Victoria,  New  Westminster,  and  Nanaimo, 

And  the  Board  orders:  That  tariffs  showing  such  increased  rates  at  the  said 
points  be  filed  forthwith  by  the  British  Columbia  Telephone  Company  with  the  Board ; 
such  tariffs  to  become  effective  December  1,  1921. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Complaint  of  the  Union  of  British  Columhia  Municipalities  re  new  exchange  estab- 
lished at  Kerrisdale  and  increase  in  long  distance  tolls. 

File  29885.1.1 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Complaint  was  made  at  the  Vancouver  sittings  of  the  Board  by  counsel  for 
the  Union  of  British  Columbia  Municipalities  .to  the  effect  that  a  new  exchange 
had  been  established  by  the  British  Columbia  Telephone  Company  at  Kerrisdale, 
in  the  vicinity  of  Vancouver.    It  was  set  out  that  the  effect  of  this  was  to  divide 
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the  exchange  territory  of  the  Eburne  Exchange  into  two  parts,  with  the  result 
that  a  toll  charge  is  operative  between  Kerrisdale  and  Eburne.  It  was  contended 
tliat  this  was  not  a  matter  involved  in  the  application  of  the  Telephone  Company 
as  to  rates,  which  was  recently  dealt  with  by  the  Board.  It  was  stated  by  counsel 
for  the  Union  of  Municipalities  that  this  application  as  launched  did  not  involve 
long  distance  rates,  and  the  argument  is  that  the  toll  charge  between  Kerrisdale 
and  Eburne  being  in  the  nature  of  a  long-distance  rate  and  not  being  included 
in  the  application  in  question  dealt  with  by  the  Board  has  no  sanction. 

It  was  further  set  out  by  counsel  that  the  Board  had  given  a  ruling  to  the 
effect  that  no  application  of  the  British  Columbia  Telephone  Company  in  regard 
to  increase  in  rates  should  be  considered  until  after  notice  had  been  given  to  the 
Union  of  British  Columbia  Municipalities. 

What  is  referred  to  is  set  out  in  the  proceedings  of  the  Board  at  a  sittings  in 
Victoria  on  June  28,  1916,  Evidence  volume  251,  pp.  4245-4247. 

The  Act  to  incorporate  the  Western  Canada  Telephone  Company,  6-7  George 
V,  chapter  66,  was  assented  to  on  April  12,  1916.  By  section  22  of  that  Act,  it 
is  provided: — 

"The  company  shall  have  power  to  charge,  sue  for,  recover  and  collect 
rates,  rentals  and  tolls,  for  the  use  of  and  charged  by  the  system  or  systems 
purchased,  taken  over,  leased,  amalgamated  with  or  otherwise  acquired,  not 
exceeding  those  authorized  to  be  charged  or  enforced  immediately  before 
the  purchase,  taking  over,  leasing,  amalgamating  with,  or  otherwise  acquiring 
the  said  system  or  systems,  but  not  exceeding  in  any  case  a  period  of  four 
months,  until  rates,  rentals  and  tolls  are  approved  of  by  the  Board  of  Bail- 
way  Commissioners  for  Canada,  and  thereafter  the  company  shall  charge  and 
may  sue  for,  recover  and  collect  such  rates,  rentals  and  tolls  as  may  be 
approved  of  by  the  said  Board." 

The  application  referred  to  came  on  on  short  notice  and  was  somewhat  informal. 
Mayor  Alexander  Stewart  represented  the  municipalities  and  referred  to  a  resolu- 
tion which  had  been  forwarded  to  the  Board  by  the  Union  of  British  Columbia 
Municipalities.  A  copy  of  this  resolution  is  on  the  Board's  file  3574.173  and  reads 
as  follows: — 

That  whereas  this  Union  has  for  many  years  past  worked  for  relief  in 
connection  with  the  system  of  tolls  charged  in  this  province; 

"And  whereas  this  Union,  last  year,  expended  considerable  money  and 
a  great  deal  of  time  in  assisting  the  Union  of  Canadian  Municipalities  in 
connection  with  the  new  charter  to  the  Western  Canada  Telephone  Com- 
pany; 

"And  whereas,  by  clause  22  of  the  Bill  it  enacts  that  the  company  has 
power  to  do  certain  things  in  connection  with  rates,  rentals  and  tolls,  and 
that  the  company  has  four  months  from  the  18th  May,  1916,  to  make  up  a 
scale  of  charges,  tolls  and  tariffs  for  approval  by  the  Board  of  Railway  Com- 
sioners  for  Canada; 

"Therefore,  be  it  resolved:  That  the  executive  of  the  U.B.C.M.  do 
request  the  Board  of  Railway  Commissioners  for  Canada  to  furnish  them 
with  a  copy  of  any  schedule  of  rates  and  charges  which  may  be  submitted  to 
the  said  Board  by  the  Western  Canada  Telephone  Company,  and  a  further 
request  that  this  executive  be  given  an  opportunity  to  be  heard  thereon 
before  final  adoption;  and  that  our  solicitor,  Mr.  F.  S.  McDiarmid,  forward 
this  resolution  to  the  proper  authorities,  with  the  urgent  request  that  the 
matter  be  taken  up  before  the  Board  of  Railway  Commissioners  sitting  in 
British  Columbia. 

"Moved  by  Mayor  Gray,  seconded  by  Reeve  Bridgman, — 

"That  the  secretary  of  the  Union  of  British  Columbia  Municipalities 
forward  to  every  municipal  council  in  British  Columbia  copy  of  the  resolu- 
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tion  passed  by  the  executive  and  request  their  endorsation,  and  that  the  councils 
be  invited  to  send  to  the  secretary  the  rates,  tolls  and  charges  by  Telephone 
Company  in  their  districts,  also  any  other  data  which  would  be  useful,  so  that 
this  information  may  be  on  hand  to  enable  the  executive  of  the  Union  of 
British  Columbia  ^Lunicipalities  to  have  this  data  in  order  to  prepare  the  case 
for  presentation  to  the  Board  of  Railway  Commissioners.  This  information 
is  required  for  the  purpose  of  getting  relief  from  the  exorbitant  rates  at 
present  in  force. 

''It  is  further  requested  that  this  information  be  given  without  delay, 
as  time  is  short  for  preparing  for  presentation  of  our  case. 

"If  no  telephone  in  your  district,  kindly  prepare  any  information  you 
can,  that  your  district  may  have  service  if  required. 

"That  the  co-oi)eration  of  the  Associated  Boards  of  Trade  of  British 
Columbia  has  been  requested. 

'  "If  your  council  deem  it  advisable,  this  can  be  taken  up  with  your  local 
Board  of  Trade." 

As  evidenced  in  the  resolution  and  sho^vn  in  the  discussion  set  out  in  the 
evidence,  what  was  raised  at  the  time  was  the  question  of  the  rates,  rentals  and 
tolls  to  be  installed  after  the  four  months'  period,  as  referred  to  in  section  22  of 
the  Act  as  above  referred  to.    The  following  discussion  is  in  point: — 

"Mayor  Stewart:  If  we  understand  the  Act  right,  the  present  rates, 
before  they  lease,  purchase  or  amalgamate,  still  go  on,  and  that  they  cannot 
extend  the  old  rates. 

"The  Chief  Commissioner:  You  think  if  necessary  the  time  should  be 
extended  until  you  have  a  chance  of  properly  going  over  the  new  list? 

"Mayor  Stewart:  No,  that  is  not  the  point.  We  are  satisfied  with  the 
present  rates  for  the  time  being.  When  they  purchase,  amalgamate  or  lease 
or  acquire  these  other  lines — 

"The  Chief  Commissioner:  Where  should  these  proposals  be  sent  to? 
AVliat  is  your  address? 

"Mayor  Stewart:  Either  the  secretary  of  the  Union  or  myself  the 
president.    I  will  give  that  information  to  the  secretary. 

"The  Chief  Commissioner:  See  that  a  notice  goes  to  the  company,  Mr. 
Hichardson,  to  send  these  tariffs. 

"Mayor  Stewart:  I  will  give  you  the  address  of  the  whole  business, 
Mr.  Richardson. 

;Mr.  Richardson:    Thank  you." 

Even  if  the  discussion  at  the  sittings  in  Victoria  was  as  far-reaching  in  its 
consequences  as  counsel  for  the  Union  of  British  Columbia  Municipalities  contends, 
a  conclusion  which  I  seriously  question,  it  at  the  same  time  seems  to  me  that  what- 
ever be  the  effect  of  the  understanding  in  question  it  does  not  include  what  is  herein 
involved. 

The  legislation  incorporating  the  Western  Canada  Telephone  Company  was, 
as  has  been  indicated,  assented  to  on  April  12,  1916.  This  legislation,  after  setting 
out  the  general  powers  in  section  16,  provides  by  subsection  2  thereof  that  "Part 
1  of  chapter  61  of  the  statutes  of  1908,  and  the  provisions  of  the  Railway  Act  and 
any  Acts  amending  the  same  relating  to  telephones,  telephone  systems  or  lines, 
shall  apply  to  the  company." 

Under  date  of  April  19,  1916,  a  date  ante-dating  the  Victoria  hearing,  the 
Board  rendered  its  decision  in  Tinh-ess  vs.  Bell  Telephone  Co.,  20  C.R.C  2Jf9.  This 
was  concurred  in  by  Chief  Commissioner,  Sir  Henry  Drayton,  the  Deputy  Chief 
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Commissioner,  and  Commissioner  Goodeve.  The  concluding  paragraph  of  this 
judgment  at  p.  255,  is  material: — 

"The  company  in  the  present  application  is  making  a  readjustment  of  its 
exchange  service.  The  adjustment  as  to  exchange  connection  will  no  doubt 
extend  the  free  area  in  one  direction  while  curtailing  it  in  another.  Some  of 
the  applicants  have  established  a  business  connection  in  the  area  in  which  there 
will  now  be  a  telephone  charge.  The  statistics  submitted  by  the  Bell  Telephone 
Company  would  seem  to  show  that  the  preponderance  of  telephone  calls  will  be 
met  without  the  exti-a  toll  charge,  by  the  rearrangement  which  it  proposes.  This 
is  contested  by  the  applicants.  The  rates  charged  are  not  attacked.  Allega- 
tions of  discrimination  are  not  made.  The  rearrangement  which  the  Bell 
Telephone  Company  proposes  to  make  is  a  matter  of  the  internal  management 
of  its  business.  Parliament  has  conferred  upon  the  Board  no  jurisdiction  to 
deal  with  the  matter  involved,  and,  therefore,  no  further  action  in  the  matter 
can  be  taken  by  the  Board." 

The  same  position  was  followed  by  the  Board  in  a  subsequent  case.  North 
Lancaster  Exchange  vs.  Bell  Telephone  Co.,  21,  C.R.G.,  220.  Keference  may  also 
be  made  to  Complaint  of  the  Town  of  Dundas,  Out.,  et  al,  vs  Bell  Telephone  Co., 
Board's  File  No.  29Jf07.6,  which  complaints  were  concerned  with  the  discontinuance 
of  or  rearrangement  of  district  service,  and  in  which  decision  was  rendered  by  the 
Board  on  May  15,  1921.  The  authorities  are  set  out  herein,  and  the  judgment 
concludes : — 

"  As  I  understand  the  law,  therefore,  the  district  rearrangements  proposed 
are  within  the  scope  of  the  company's  powers  and  the  Board  has  not  been 
empowered  to  interfere  with  what  is  a  matter  of  the  internal  management  of 
the  business,  except  where  a  question  of  discrimination  is  raised.  Those 
opposing  the  revision  do  not  raise  the  question  of  discrimination." 

Coimsel  for  the  Union  of  British  Columbia  Municipalities,  in  the  present  applica- 
tion, said: — 

"  I  think  the  Board  has  found,  in  interpreting  the  Western  Canada  Tele- 
phone Company  Act,  that  the  Board  is  not  bound  by  the  minutiae  of  the 
practice  of  the  Kailway  Act  which  governs  it  in  consideration  of  railway 
companies." 

I  am  unable  to  agree  with  this  contention  of  Mr.  McDiarmid.  The  finding  in 
Tinkcss  vs.  Bnll  Telephone  Co.  and  following  cases  as  interpreting  the  Kailway  Act 
is  equally  applicable  in  the  interpretation  of  the  legislation  under  which  the  British 
Columbia  Telephone  Company  is  operating,  unless  there  is  some  specific  exception  in 
that  legislation. 

As  was  pointed  out,  under  the  Eailway  Act  the  Board  is  not  given  control  over  the 
facilities  of  a  telephone  company.  In  response  to  a  question  which  I  directed  to  Mr. 
McDiarmid  asking  him  whether  in  the  Western  Canada  Telephone  Company's  legisla- 
tion there  was  anything  which  gave  the  Board  control  over  facilities,  Mr.  McDiarmid 
answered,  "Not  a  bit." 

The  decision  in  the  Tinhess  Case  is  applicable  here,  and  the  readjustment  of 
facilities  made  by  the  company  is  a  matter  within  its  own  control. 

As  to  the  charge  of  5  cents  involved,  unless  this  is  attacked  as  unreasonable  or 
discriminatory  the  Board  has  no  power  to  intervene.  The  charge  of  5  cents  between 
Kerrisdale  and  Ebume  for  a  two-number  call  is  in  general  accordance  with  the  charge 
from  one  exchange  to  another,  no  other  exchange  intervening,  applying  within  the 
territory  in  question. 

By  clause  (k)  of  .subsection  1  of  section  16  of  the  Western  Canada  Telephone 
Company  Act,  no  toll  or  charge  shall  be  demanded  or  taken  until  it  has  been  approved 
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of  by  the  Board  of  Kailvvay  Commissioners  for  ('auada,  which  Board  may  also  revise 
such  tolls  and  charges.  By  General  Order  No.  286,  of  March  4,  1920,  provision  is 
made  that,  subject  to  such  order  or  orders  as  the  Board  may  from  time  to  time  issue, 
all  telephone  companies  within  the  legislative  authority  of  the  Parliament  of  Canada 
be,  and  they  are  liereby,  authorized  to  charge  the  telephone  tolls  published  in  their 
respective  tariffs  filed  with  the  Board. 

The  5-cent  toll  involved  has  not  been  sho\vn  to  be  unreasonable  or  discriminatory. 
In  the  tariff  as  filed,  there  is  provision  between  Kerrisdale  and  Fraser,  as  to  the  two- 
number  charge,  via  local  operator,  for  10c.  5  Min.  5c.  Add.  3;  also  in  the  movement 
between  Collingwood  and  Eburne  and  Collingwood  and  Kerrisdale,  the  two-number 
charge  via  local  operator,  is  10c.  5  Min.,  5c.  Add.  3,  while  Particular  Party,  via  Long 
Distance,  is  15c.  3  Mins.,  5c.  Add.  1.  This  has  been  taken  up  with  the  company 
and  is  to  be  amended,  effective  December  1,  1921,  so  that  between  Kerrisdale  and 
Fraser  the  two-number  rate,  via  local  operator,  shall  be  5  cents  for  each  five  minutes; 
and  between  Collingwood  and  Eburne  and  Collingwood  and  Kerrisdale  the  two-number 
rate,  via  local  operator,  is  to  be  5  cents  for  each  five  minutes,  while  the  Particular 
Party  rate,  via  Long  Distance,  is  to  be  reduced  from  15  cents  to  10  cents. 

IS'ovember  21,  1921. 

Commissioner  Rutherford  concurred. 


In  the  matter  of  the  decrease  in  freight  rates  and  in  the  surcharge  on  sleeping  and 
parlor  car  fares: 

File  No.  31214 

McLean^  Assistant  Chief  Commissioner: — 

Prior  to  the  issuance  of  my  memorandum  of  September  13,  1921,  I  had  expressed, 
in  the  Board's  preliminary  discussions,  the  opinion  that  if,  on  the  facts,  a  rate  de- 
crease was  found  justifiable,  it  should  be  a  percentage  decrease.  The  increase  having 
been  a  percentage  one,  there  appeared  to  be  merit  in  the  contention  that  the  decrease 
should  also  be  a  percentage  one. 

My  memorandum,  above  referred  to,  set  out  the  opinion  that  the  determination  of 
the  justifiability  of  a  decrease  in  rates  pivoted  on  the  question  of  wage  reductions — 
a  matter  then  under  consideration  before  a  special  tribunal.  I  was  of  opinion  that 
until  the  outcome  of  this  wage  investigation  was  made  apparent  I  was  not  justified  in 
expressing  an  opinion  as  to  a  rate  reduction  based  on  a  wage  reduction  when  the  latter 
was  still  unsettled.  That  is  to  say,  that  until  information  was  available  as  to  the  out- 
come of  the  pending  hearing  regarding  wage  reductions,  I  was  not  in  a  position  to 
express  an  opinion  either  as  to  whether  there  should  be  a  rate  reduction  or  as  to  what 
the  extent  of  a  rate  reduction  might  properly  be. 

Owing  to  the  nature  and  complexity  of  the  agreement  between  the  Canadian 
Pacific  and  its  employees,  arrived  at  on  October  8,  1921,  on  the  eve  of  the  Board's 
"Western  sittings,  in  which  I  participated,  I  was  unable,  before  leaving  for  the  West, 
to  obtain  any  information  to  enable  me  to  measure  the  amount  and  effect  of  what  was 
covered  by  the  agreement  in  question. 

Notwithstanding  my  endeavours,  I  was  unable  until  my  return  from  the  "West, 
to  obtain  the  necessary  information  as  to  the  effect  and  extent  of  the  wage  reduction. 
This  information  having  been  obtained,  the  difficulty  in  the  way  of  arriving  at  a 
conclusion  was  removed;  and  I  was  of  opinion  that  a  percentage  decrease  in  rates  was 
justifiable. 

I  am,  therefore,  in  agreement  with  the  Board's  decision  as  communicated  in  sum- 
mary form  to  the  public  and  embodied  in  a  general  order  making  tlie  Board's  decision 
operative. 


November  23,  1921. 
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Commissioner  Boyce: 
Commissioner  Rutherford: 

Tlie  niemorandum  of  the  Assistant  Chief  Commissioner,  rehitive  to  the  rate 
rt'd  net  ions  now  ordered,  sets  forth  very  clearly,  save  in  one  particular,  the  position  of 
the  two  other  members  of  the  Board,  Avho  did  not  see  their  way  to  concur  in  the 
judgment  of  the  Cliief  Commissioner,  as  issued  on  September  13,  1921. 

During  the  conferences  preceding  the  issue  of  the  judgment  in  question,  we  were 
throughout  strongly  in  favour  of  the  policy  of  requiring  from  the  railway  companies 
substantial  reductions  in  the  freight  rates  on  basic  commodities,  such  as  grain, 
lumber,  pulpwood,  coal,  ores  and  other  specified  raw  materials,  as  being  of  vastly 
greater  importance  than  a  percentage  reduction  on  all  classes  of  freight,  the  benefits 
derived  from  which  will,  in  many  cases,  be  absorbed  before  they  reach  the  general 
public.  • 

The  principle  of  the  policy  advocated  by  us  was  illustrated  by  the  substantial 
reduction  in  the  rates  on  live  stock  granted  in  August  last,  as  also  by  the  special 
treatment  given  to  the  rates  on  coal,  milk  and  other  articles  in  the  judgment  of  the 
Chief  Commissioner  granting  the  rate  increases  in  September,  1920.  It  is  further 
illustrated  by  the  substantial  rate  reductions  on  basic  commodities  which  will  shortly 
come  into  effect  in  the  United  States,  as  a  result  of  the  recent  orders  of  the  Interstate 
Commerce  Commission. 

As,  however,  we  were  in  a  minority  we  were  prepared  to  agi-ee  in  the  straight  per- 
centage reduction  and  would  have  done  so,  but  for  the  reasons  set  forth  in  the  judgment 
of  the  Assistant  Chief  Commissioner  of  September  13,  1921,  (in  which  we  concurred), 
and  in  his  memorandum  of  even  date  on  the  present  situation. 

We  are  therefore,  in  agreement  with  the  Board's  decision,  as  communicated  in 
summary  form  to  the  public  and  embodied  in  a  General  Order,  making  the  Board's 
decision  operative. 

Ottawa,  Oxt.,  November  23,  1921. 


GENERAL  ORDER  No.  350 

In  ilie  matter  of  the  increases  in  freight  rates  and  sleeping  and  parlor  car  fares, 
authorized  under  the  General  Order  of  the  Board  No.  808,  dated  September  9th, 
1020: 

And  in  the  matter  of  the  Board's  powers  under  Section  325  of  the  Railway  Act, 
1919: 

File  No.  31214. 

Thursday,  the  21:th  day  of  November,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  AV.  B.  Nantel^  K.C,  Deputy  Chief  Commissioner. 

A.  C.  Bovce,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

C.  Lawrence^  Commissioner. 

Whereas  the  Board  has  decided  that  there  should  be  a  general  reduction  in  the 
tolls  which  were  increased  under  it-  Cfneral  Order  Xo.  308,  dated  September  9,  1920 — 
//  is  ordered  as  follows: — 

1.  That  the  railway  companies  operating  steam  railways  subject  to  the  jurisdiction 
of  the  Board  file  tariffs,  effective  December  1,  1921,  providing  for  the  following 
reductions  in  domestic  freight  rates  within  Canada,  excepting  transcontinental 
commodity  rates  (herfinnf tr-r  mentioned)  and  rates  on  coal,  crushed  stone,  sand,  and 
gravel,  as  follows: — 
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(a)  111  the  territory  (>ast  of  and  incliidiiig'  Westfort,  Fort  William  and  Port 
Arthur,  Ontario,  rates  hased  upon  twenty-five  per  cent  over  the  rates  in  effect  prior 
to  September  13,  1920. 

(h)  In  the  territory  west  of  and  inchidinf»:  Port  Arthur,  Fort  William  and  West- 
fort,  Ontario,  rates  hased  u])on  twenty  per  cent  over  the  rates  in  effect  prior  to 
September  13,  1920. 

(c)  On  tlu'ough  rates  between  eastern  and  western  territories,  the  above  named  per- 
centages shall  apply  to  the  eastern  and  western  factors  respectively. 

id)  Eecognized  differentials  in  commodity  rates  to  be  preserved  as  far  as 
practicable. 

(e)  Transcontinental  commodity  rates  shall  be  constructed  on  the  basis  of  an 
increase  of  twenty-three  and  one-third  per  cent  over  the  rates  in  effect  prior  to 
September  13,  1920. 

2.  That  sleeping  and  parlor  car  fares  be  reduced  to  the  basis  of  twenty-five  per 
cent  over  the  fares  in  effect  prior  to  September  13,  1920. 

3.  Provided  that  no  rates  at  present  in  effect  be  increased  under  the  provisions  of 
this  General  Order. 

And  it  is  further  ordered: 

4.  That  this  order  shall  not  apply  to  the  minimum  class  scale  established  by  Order 
in  Council  P.O.  1863,  nor  to  switching  rates  and  charges  for  special  services,  such  as 
milling-in-transit,  stopover,  demurrage,  and  weighing. 

5.  That,  in  working  out  the  rates  authorized  under  this  order,  fractions  be  disposed 
of  as  set  out  in  the  said  Order  in  Council  P.C.  1863. 

F.  B.  CAEVELL, 
Chief  Commissioner. 


OEDER  No.  31745 

In  the  matter  of  the  complaint  of  the  town  of  Fort  Frances^  Ontario,  hereinafter  called 
the  ''complainant/'  that  the  Ontario  and  Minnesota  Power  Company,  the  Inter- 
national Bridge  and  Terminal  Company,  Limited,  and  the  Fort  Frances  Pulp 
and  Paper  Company,  or  one  of  them,  have  not  carried  out  the  terms  of  a  certain 
agreement  made  in  September,  1917,  in  that  the  work  of  construction  of  a  storm 
sewer  has  not  heen  started;  and  that  the  said  companies,  or  one  of  them,  have 
violated  the  conditions  of  Order  No.  2811^8,  dated  March  6,  1919,  by  using  the 
railway  line  therein  provided  for,  for  purposes  other  than  hauling  hog-fuel,  for 
delivery  to  the  Fort  Frances  Pulp  and  Paper  Company,  Limited; 

And  in  the  matter  of  the  application  of  Russell  Brothers,  of  Fort  Frances,  Ontario,  for 
an  Order  directing  the  International  Bridge  and  Terminal  Company,  Limited, 
to  construct  an  overhead  bridge  on  its  line  of  railway,  immediately  south  of  the 
property  of  the  said  Russell  Brothers,  in  the  town  of  Fort  Frances  aforesaid: 

File  No.  17421.6 

Saturday,  the  5th  day  of  November,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  hearing  the  complaint  and  the  application  at  the  sittings  of  the  Board  held 
in  Fort  Frances,  April  28,  1921,  the  complainant,  Eussell  Brothers,  and  the  respondent 
.companies  being  represented  at  the  hearing,  and  what  was  alleged— 

The  Board  Orders:  That  the  complaint  of  the  town  of  Fort  Frances  and  the 
application  of  Eussell  Brothers  be,  and  they  are  hereby,  dismissed  and  refused. 

A.  C.  BOYCE, 
  Commissioner. 
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OEDER  No.  81748 

In  the  matter  of  the  complaint  of  the  Municipal  Council  of  the  town  of  Fort  Frances, 
Ontario,  that  the  Ontario  and  Minnesota  Power  Coynpany,  the  International 
Bridge  and  Terminal  Company,  Limited,  and  the  Fort  Frances  Pidp  and  Paper 
Company  have  not  complied  with  the  regulations  and  orders  of  the  Board  in 
respect  of  the  crossing  at  Church  street.  Fort  Frances,  in  that  they  have  not  pro- 
vided a  watchman  and  erected  a  gate  as  required  under  Orders  Nos.  15822  and 
23Jf01,  dated  respectively  January  18,  1912,  and  March  8,  1915,  nor  have  the 
said  companies  provided  an  approach  to  the  bridge  belonging  to  them  of  a  width 
of  sixty-six  feet  as  provided  for  in  the  said  Order  No.  15822: 

File  No.  17421.2 

Tuesday,  the  8th  day  of  November,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  hearing  the  complaint  at  the  sittings  of  the  Board  held  in  Fort  Frances, 
April  28,  1921,  to  town  of  Fort  Frances  and  the  respondent  companies  being  repre- 
sented at  the  hearing,  and  what  was  alleged, — 
The  Board  orders: 

1.  That  the  complaint  be,  and  it  is  hereby,  dismissed. 

2.  That  the  said  Orders  Nos.  15822  and  23401,  dated  respectively  January  18, 
1912,  and  March  8,  1915,  be,  and  they  are  hereby,  rescinded. 

F.  B.  CARYELL, 

Chief  Commissioner. 


ORDER  No.  31749 

In  fhe  matter  of  the  application  of  the  Express  Traffic  Association  of  Canada,  herein- 
after called  the  ''applicant,"  for  approval  of  Supplement  No.  2  to  its  tariff 
C.R.C.  No.  E.T.  69Jf,  covering  revised  rules  hi  connection  with  the  carriage  of 
electrolyte,  on  file  with  the  Board  under  file  No.  1717.12: 

Wednesday,  the  9th  day  of  November,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Traffic  Clerk  of  the  Board, — 

The  Board  Orders:  That  the  applicant's  Supplement  No.  2  to  Tariff  C.R.C.  No. 
E.T.  694,  covering  revised  rules  in  connection  with  the  carriage  of  electrolyte,  on  file 
with  the  Board  under  the  said  file  No.  1717.12,  be,  and  it  is  hereby,  approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


333 


GENERAL  ORDER  No.  348. 

hi  the  inatter  of  the  General  Order  of  the  Board,  No.  271,  dated  September  10,  1910, 
with  respect  to  the  Canadian  Freight  Classification  and  the  Express  Cla^ssifica- 
cation  for  Canada,  and  Sections  S22  and  360  of  the  Railway  Act,  1919: 

File  No.  25639 

Thursday,  the  10th  day  of  November  A.D.  1921. 

Hox.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
A.  C.  BoYCE_,  K.C.,  Commissioner. 

Upon  reading-  the  submissions  filed, — 

The  Board  orders:  That  the  said  General  Order  No.  271,  dated  September  10, 
1919,  be,  and  it  is  hereby,  amended  by  adding  at  the  end  of  page  2  of  the  Order  the 
words,  ''The  Canadian  Traffic  League." 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  31761 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  here- 
inafter called  the  ''applicant  company,"  under  Section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  its  revised  line  of  railway 
hetween  mileage  233.2  and  335.1,  Drumheller  Subdivision,  a  distance  of  1.51 
miles: 

File  No.  12921.261 

Friday,  the  11th  day  of  November,  A.D.  1921. 

Hox.  F.  B.  Garvejj.,  K.C.,  Chief  Commissioner. 
A.  C.  BoYCE,  K.r.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  concurred  in 
by  its  Chief  Engineer ;  and  upon  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  its  revised  line  of  railway  between  mileage  333.2  and 
335.1  of  tlie  Drumheller  Subdivision,  in  the  province  of  Alberta,  a  distance  of  1.51 
miles. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDEE  No.  31784 

In  the  matter  of  the  application  of  the  Canadian  Freight  Association,  on  behalf  of 
the  railway  companies,  subject  to  the  jurisdiction  of  the  Board,  for  approved 
of  proposed  Supplement  No.  18  to  the  Canadian  Freight  Classification  No.  16. 

File  No.  19367.130 

Thursday^  the  17th  day  of  November,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

Upon  its  appearing  that  the  said  Supplement  has  been  issued  to  provide  for  the 
cancellation  of  Rule  24,  as  published  in  Supplement  No.  15  of  the  said  Classification, 
by  agreement  with  the  shippers, — 

The  Board  orders:  That  the  said  Supplement  No.  18  to  the  Canadian  Freight 
Classification  No.  16,  be,  and  it  is  hereby,  approved. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


ORDER  No.  31790 

In  the  matter  of  the  application  of  the  Brantford  Municipal  Railway  Commission, 
hereinafter  called  the  ''applicant/'  under  Section  276  of  the  Railway  Act,  1919, 
for  authority  to  open  for  the  carriage  of  tracffic  a  portion  of  the  Brantford 
Municipal  Railway,  in  the  City  of  Brantford,  Province  of  Ontario,  particularly 
hereinafter  described: 

File  No.  29139.4 

Friday,  the  IStli  day  of  November,  A.D.  1921. 

S.  J.  McLean^  Asst.  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  CM.G.,'  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of  the 
Board,  concurred  in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit:— 

Tlie  Board  orders:  That  tlie  applicant  be,  and  it  is  hereby,  authorized  to  open  for 
the  carriage  of  traffic  that  portion  of  the  Brantford  Municipal  Railway  commencing 
at  the  corner  of  Dundas  and  St.  Paul  streets,  thence  along  St.  Paul  street  to  Burwell 
street,  along  Burwell  street  to  Morrell  street,  and  along  Morrell  street  to  a  connection 
with  the  already  constructed  line  on  West  Mill  street,  a  distance  of  7,785  feet;  also 
the  i)ortion  commencing  at  the  corner  of  Market  street  and  Erie  avenue,  thence  along 
Market  street  to  Ontario  street,  along  Ontario  street  to  Port  street,  and  along  Port 
street  to  a  connection  with  the  already  constructed  line  on  Erie  avenue,  at  the  inter- 
section of  the  latter  by  Port  street,  a  distance  of  2,200  feet— all  in  the  ciy  of  Brant- 
ford, provinf-e  of  Ontario. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 
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Application  of  Security  Traffic  Bureau,  St.  Paul,  Minn.,  for  a  ruling  of  the  Board 
as  to  proper  classification  of  iron  weights  shipped  with  hanging  lamps,  fronrb 
Duluth  to  Winnipeg. 

File  1^0.  19'367.127 

This  matter  came  on  for  hearing  at  the  sittings  of  the  Board  at  Winnipeg  on 
Tuesday,  November  8,  1921. 

No  one  appeared  for  the  applicants,  although  duly  notified. 

Mr.  W.  E.  Campbell  appeared  for  the  Cariadian  Freight  Association. 

He  stated,  among  other  things,  that  the  shipment  in  question  was  billed  from 
the  shipping  point  to  Duluth  under  the  American  classification,  and  from  Duluth  to 
Winnipeg  under  the  Canadian  classification.  That  having  discovered  that  there 
were  iron  weights  accompanying  the  adjustable  lamps,  which  the  applicants  considered 
might  be  described  as  castings,  they  ask  the  Board  to  rule  that  the  4th-class  rate  in 
the  official  classification  be  made  to  cover  the  United  iStates  portion  of  the  haul  and 
the  3rd  class  for  the  Canadian  haul.  The  shipment  was  described  as  lamps.  The 
item  in  the  Canadian  classification  in  effect  at  the  time  the  shipment  moved  was, 
and  is  now,  item  1,  page  87,  covering  lamps  not  otherwise  specified,  in  boxes,  barrels, 
or  crates,  first-class  L.C.L. 

He  stated  also  that  the  classification  rule,  which  is  at  issue,  in  the  case  of  articles 
that  are  knocked  down  for  shipment,  is  14,  subsection  (A;),  which  reads  as  follows — 

"Parts  or  pieces  constituting  one  or  more  articles  offered  for  shipment  at 
one  time  by  one  consignor  to  one  consignee,  will  be  rated  at  the  rate  provided 
for  the  complete  article,  whether  set  up,  or  knocked  down,  as  the  case  may  be," — 

and  contended  that,  if  all  the  pieces  constituting  the  completed  articles  are  offered 
as  one  shipment,  under  one  bill  of  lading,  the  freight  charge  should  be  calculated  on 
the  rating  upon  the  completed  article;  that  counterbalance  weights  shipped  with 
adjustable  hanging  lamps  are  part  of  the  completed  article;  that  everything  that  is 
part  of  the  lamp  when  it  is  set  up  takes  the  hanging-lamp  rate;  and  that  the  ship- 
ping bill  showed  two  boxes  metal  lamps,  etc.,  one  cask  do.,  do.,  nine  casks  glass  founts 
and  lamp  fixtures,  two  casks  glass  globes,  four  boxes  iron  hoops,  five  barrels  iron 
weights,  as  lamp  fixtures — substantiating  his  statement. 

He  did  not  contend  that  the  weights  could  not  be  shipped  separate,  as  castings, 
under  a  separate  bill  of  lading,  as  3rd  class,  if  the  shipper  so  desired. 

In  support  of  his  contentions  he  referred  to  /.  &  S.,  Docket  76,  25  I.C.C.,  pp.  U2 
to  and  to  the  case  of  Meyer  Company  v.  The  A.T.  &  S.F.,  41  LC.C,  p.  380,  and. 
JtO  LC.C,  p.  125. 
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OEAL  JUDGMENT 

of  Assistant  Chief  Commissioner  McLean  delivered  at  the  close  of  the  hearing:— 

This  case  involves  the  question  of  the  construction  of  the  proper  rule  of  the 
clns6:ficntion.  Occasionally  we  have  before  us  cases  where,  on  account  of  the  wording 
of  the  claseification,  the  matter  has  to  be  dealt  with  from  the  standpoint  of  inference 
or  analogy.  In  this  case  there  is  a  specific  rule,  which  has  been  referred  to  already, 
namely,  subsection  14  of  the  Canadian  Freight  Classification: — 

"  Parts  or  pieces  constituting  one  or  more  articles  offered  for  shipment  at 
one  time  by  one  consignor  to  one  consignee  will  be  rated  at  the  rate  provided 
for  the  complete  article,  whether  set  up  or  knocked  down,  as  the  case  may  be." 

The  rule  is  specific,  and  the  matter  involved  is  one  of  a  departure  from  the  rule. 
The  application  is  dismissed. 


Application  of  the.  Canadian  National  Railways  for  an  Order  authorizing  it  to  main- 
tain and  operate  a  branch  line  or  spur  for  the  Canada  Wire  and  Cable  Com- 
pany, Limited,  in  Lot  H,  Concession  3,  from  the  Bay,  in  the  Township  of  York, 
Ontario,  and  for  the  cancellation  of  Order  No.  19If71,  dated  June  5,  1913. 

File  No.  22333 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

In  this  case,  the  Canadian  National  Railways  applied  to  the  Board  for  an  order 
authorizing  them  to  maintain  and  operate  a  branch  line  or  spur  for  the  Canada  Wire 
find  Cable  Cgmpany,  Limited,  near  North  Toronto,  and  for  the  cancellation  of  the 
Board's  Order  No.  19471,  dated  the  5th  day  of  June,  1913. 

So  far  as  our  files  show,  an  application  was  made  by  the  Canadian  Pacific  Rail- 
way Company  for  the  construction  of  this  spur  on  the  30th  day  of  May,  1913,  accom- 
panied by  a  letter  from  Mr.  Beatty,  then  general  solicitor,  as  follows: — 

"Montreal,  May  30,  1913. 

"  A.  D.  Cartwrtght,  Esq., 

Secretary,  Board  of  Railway  Commissioners, 
Ottawa,  Ont. 

"  Dear  Sir, — I  enclose  formal  application  for  authority  to  construct  a 
siding  for  the  Canada  Wire  and  Cable  Company,  Limited,  at  Leaside  Junction. 

"You  will  observe' from  the  plans  and  book  of  reference  that  the  land 
between  the  points  marked  '  B '  and  '  C '  is  owned  by  the  York  Land  Company. 
This  company  is  controlled  by  the  Canadian  Northern  Ontario  Railway  Com- 
pany, and  Mr.  Wicksteed  has  approved  the  plans  subject  to  the  connection 
being  removed  when  their  railway  is  ready  to  be  operated. 

"  Will  you  kindly  arrange  for  the  issue  of  an  order  as  soon  as  possible  as 
the  Cable  Company  is  extremely  anxious  to  have  the  siding  laid. 

"  Yours  truly, 

E.  W.  BEATTY, 

General  Solicitor." 

This  was  followed  by  an  order,  dated  June  5,  1913,  in  which  the  application  was 
grrantcd,  "  subject  to  the  condition  that  the  connection  be  removed  when  the  Canadian 
N'orTlit  rn  Railway      in  operation." 
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There  is  no  doubt  that,  at  that  date,  it  was  the  intention  of  the  Canadian  Northern 
Ontario  Railway  Company  to  build  an  independent  line  through  that  portion  of  the 
city  of  Toronto,  and,  when  constructed,  this  spur  would  be  transferred  to  that 
system.  Very  shortly  thereafter,  public  protest  was  made  against  the  construction  of 
another  line  and,  after  negotiation,  by  orders  of  this  Board,  instead  of  constructing 
an  independent  line,  the  Canadian  Northern  were  ordered  to  use,  and  are  now  using, 
the  Canadian  Pacific  Railway  tracks,  under  a  joint  agreement,  the  Canadian 
Northern  paying  one-half  the  interest  on  the  cost  of  the  investment  and  a  certain 
wheelage  rate  for  all  cars  moved  over  the  line.  They  now  contend  that  the  conditions 
of  the  order  have  been  complied  with,  and  the  spur  should  be  handed  over  to  them. 

The  Canadian  Pacific  Railway  Company  contend  that,  when  Mr.  Beatty  used  the 
words  "  when  their  railway  is  ready  to  be  operated,"  he  clearly  referred  to  the  con- 
struction of  a  new  line,  and,  therefore,  as  the  new  line  bas  not  actually  been  con- 
structed, the  condition  of  the  Order  has  not  been  complied  with  and  they  should  still 
•have  the  right  to  operate  the  spur. 

The  Board  has  been  furnished  with  a  copy  of  the  agreement  by  which  the  spur 
was  constructed,  which  is  more  lucid  than  the  short  correspondence  then  before  the 
Board,  but,  as  I  view  it,  to  all  intents  and  purposes,  the  Canadian  Northern  have 
constructed  the  line  althoug'h  they  have  not  physically  done  so.  By  the  running  rights 
above  referred  to,  they  have  provided  a  line  which  takes  the  place  of  the  physical  one 
they  intended  to  construct,  and  probably  I  would  be  justified  in  going  further  and 
saying  that  they  refrained  from  carrying  out  their  original  intention  by  the  proper 
interference  of  this  Board  in  order  to  prevent  unnecessary  duplication. 

I  think  that  the  terms  of  the  order  'have  been  substantially  complied  with,  and  it 
was  the  intention  of  all  parties  that,  as  soon  as  the  Canadian  Northern  had  a  line  or 
were  in  a  position  to  carry  on  business,  the  spur  should  go  to  them,  and,  therefore,  I 
think  the  real  intention  of  the  parties  should  be  carried  into  effect  and  the  applica- 
tion should  be  granted. 

Ottawa^  Ont.,  November  16,  1921. 

Assistant  Chief  Commissioner  JVIcLean  and  Commissioners.  Rutherford  land 
Lawrence  concurred. 


ORDER  No.  31839 

In  the  matter  of  tlie  application  of  the  Canadian  Northern  Ontario  Railway  Company 
liereinafter  called  the  "applicant  company"  for  authority  to  maintain  and 
operate  a  hranch  line  of  railway,  or  spur,  for  The  Canada  Wire  and  Cable 
Company,  Limited,  in  Lot  IJf,  Concession  S,  from  the  Bay,  in  the  Township  of 
York,  Province  of  Ontario,  as  shown  on  the  plan  approved  hy  Order  of  the 
Board  No.  19Jf71,  dated  June  5,  1913;  and  for  the  cancellation  of  the  said  Order 
No.  19Jk71. 

File  No.  22333. 

MoxDA\.  the  28th  day  of  November,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  RuTiiERFOUD,  C.M.G.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa,  Novem- 
ber 15,  1921,  the  applicant  company  and  the  Canadian  Pacific  Railway  Company  being 
represented  by  counsel  at  the  hearing,  and  what  was  alleged: 
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And  whereas  the  said  Order  No.  19471,  dated  June  5,  1913,  authorizing  the  con- 
struction of  the  said  branch  line  subject  to  the  condition  that  the  connection  be 
removed  when  the  Canadian  Northern  Ontario  Kailway  was  in  operation; 

And  whereas  it  appears  that  the  terms  of  the  said  Order  No.  19471  have  been 
substantially  complied  with, — 

TJie  Board  Orders: 

1.  That  the  applicant  company  be,  and  it  is  hereby,  authorized  to  maintain  and 
operate  the  branch  line  of  railway,  or  spur,  for  the  Canada  Wire  and  Cable  Company, 
Limited,  in  lot  14,  concession  3,  from  the  bay,  in  the  township  of  York,  province  of 
Ontario,  as  shown  on  the  plan  approved  under  the  said  Order  No.  19471. 

2.  That  the  order  of  the  Board  No.  19471,  dated  June  5,  1913,  made  herein,  be, 
and  it  is  hereby,  rescinded. 

I.  B.  CAKVELL, 

Chief  Commissioner. 


Application  of  the  Canadian  Pacific  Railway  Company  for  an  extension  of  time  of 
two  months  within  which  to  complete  the  installation  of  wigwag  signal  at' 
Dundas  Street  Crossing,  Woodstock,  Ontario,  directed  to  he  installed  hy  Order 
No.  3U80,  dated  Septemler  9,  1921. 

File  26727.36 

Heard  at  Woodstock,  Ont.,  November  14,  1921. 

REPORT  OF  MR.  COMMISSIONER  BOYCE,  MEMBER  OF  THE  BOARD  OF 
RAILWAY  COMMISSIONERS  FOR  CANADA 

Pursuant  to  authority,  upon  me  conferred,  by  the  Chief  Commissioner  of  the 
Board,  and  attached  to  the  file,  I  heard  this  case  at  Woodstock,  Ont.,  and  was  attended 
by  counsel  for  the  railway  company,  and  by  representatives  of  the  city  council  of 
Woodstock. 

As  will  appear  from  the  evidence,  the  railway  company,  since  the  date  of  the 
order  and  the  approval  of  the  plans,  have  been  diligent  in  endeavouring  to  procure 
the  material  to  secure  the  installation  of  the  wigwag  signal  at  Dundas  Street  crossing, 
at  the  earliest  possible  date,  but  have  been  prevented  by  circumstances  beyond  their 
control,  viz.,  the  non-delivery  of  the  material  to  complete  the  installation  within  the 
time  limited  by  the  order.  It  appears  that  all  the  work  required  to  be  done  by  the 
railway  without  the  material  referred  to,  has  been  performed,  and  that  as  soon  as  the 
material  is  received  only  a  day  or  two  will  be  occupied  in  installing  it. 

The  representatives  of  the  city  took  a  very  reasonable  stand  about  the  matter, 
while  urging  the  protection  to  be  completed  at  the  earliest  possible  date.  The  crossing 
in  the  meantime  is  protected  by  a  standard  crossing  alarm  bell,  approved  by  Order 
No.  266.">6,  dated  October  11,  1917,  which  was  previous  to  that,  voluntarily  installed 
by  the  railway  company.  The  time  allowed  by  the  order — sixty  days — was  not  suffi- 
cient to  permit  of  the  work  being  done  and  the  materials  being  procured,  having  regard 
to  the  fact  that  during  the  period  the  sixty  days  was  running  the  company  had  to 
submit  their  plans  to  the  Board  for  approval  before  the  material  could  be  ordered. 
The  period  to  be  allowed  in  orders  of  this  kind  for  completion  of  the  work  was  the 
subject  of  discussion  at  a  recent  session  of  the  Board,  when  it  was  agreed  that  a  longer 
time  would,  in  future,  be  allowed  in  the  original  order  directing  similar  work. 

Counsel  for  the  Canadian  Pacific  Railway  Company  stated  that  it  was  under- 
stood that  just  as  soon  as  the  materials  were  received  the  installation  would  take 
place,  and  that  the  materials  were  almost  daily  expected. 

I  am,  therefore,  of  opinion  that  the  order  should  go,  as  asked,  extending  the  time 
within  which  to  complete  the  installation  of  the  wigwag  signal  at  Dundas  Street 
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crossing,  Woodstock,  Ont.,  under  Order  No.  31480,  dated  September  9,  1921,  for  sixty 
days  from  the  expiration  of  the  date  limited  by  said  order,  and  I  would  so  report  to 
the  Board. 

A.  C.  BOYCE, 

Commissioner. 

Ottawa,  November  17,  1921. 

Chief  Commissioner  Carvell,  Assistant  Chief  Commissioner  McLean,  and  Com- 
missioner Rutherford  concurred. 


ORDER  No.  3182.5 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company-  for  an 
order  extending  the  time  within  which  it  may  install  the  wigwag  signal  required 
to  he  provided,  hy  Order  No.  SlkSO,  date  September  9,  1921,  at  the  crossing 
of  Dundas  street,  in  the  city  of  Woodstock,  province  of  Ontario. 

File  No.  26727.36 

Saturday,  the  26th  day  of  November,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 
J.  G.  Rutherford,  C.M.C,  Commissioner. 

The  evidence  in  this  application  having  been  heard  at  Woodstock,  Ont.,  November 
14,  1921,  by  a  Commissioner  appointed  under  section  12  of  the  Railway  Act,  1919,  in 
the  presence  of  counsel  for  the  railway  company  and  representatives  of  the  council 
of  the  city  of  Woodstock,  the  said  Commissioner  having  reported  to  the  Board,  and 
the  said  report  having  been  adopted, — 

The  Board  orders:  That  the  time  within  which  the  said  wigwag  signal  may  .be 
installed  be,  and  it  is  hereby,  extended  until  the  9th  day  of  January,  1922. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Application  of  the  Canadian  Fisheries  Association,  Prince  Rupert  Branch,  to  have 
switchinn  charges  of  $15.00  reduced. 

File  21700.12. 

JUDGMENT 
McLean,  Assistant  Chief  Commissioner: 

Under  date  of  October  6,  1920,  at  a  sittings  in  Prince  Rupert  before  the  Chief 
Commissioner  and  Deputy  Chief  Commissioner,  complaint  was  made  regarding  the 
increase  in  switching  charges  at  Prince  Rupert.  It  was  stated  that  prior  to  July, 
1920,  the  switching  charge  had  been  $6  per  car,  and  that  in  the  tariffs  operative  sub- 
sequent to  July  the  rate  was  $15. 

The  companies  not  having  been  notified,  the  matter  was  presented,  so  far  as  the 
applicant  was  concerned,  in  an  outline  way.  Comparison  was  made  with  the  rates 
stated  to  be  in  force  in  Vancouver,  it  being  contended  that  the  rates  in  force  for 
switching  services  at  Prince  Rupert  were  much  in  excess  of  those  operative  at  Van- 
couver. 
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The  matter  has  been  before  the  Board  for  consideration  and  'has  been  referred 
to  me.    The  matter  has  been  developed  by  corrrspondence  and  investigation. 

In  the  answer  of  the  Canadian  National  Railway  Company,  which  was  not 
received  until  January  19,  1921,  the  following  was  set  out: — 

"  The  rate  of  3  cents  per  100  pounds  minimum  $15  per  car,  is  correct  and 
is  carried  in  Supplement  No.  13  to  G.T.P.  Tariff  No.  43-A,  C.R.C.  No.  346, 
effective  May  20,  1920.  Prior  to  that  date  the  switching  rate  was  2  cents  per 
100  pounds,  minimum  $6  per  car,  carried  in  Supplement  No.  10  to  G.T.P.  Ry. 
Tariff  No.  43-A,  C.R.C.  No.  346. 

"  The  new  rate  of  3  cents,  minimum  $15  per  car,  was  established  at  the 
time  of  general  revision  in  switching  rates  on  western  lines  and  is  in  line  with 
the  charges  assessed  for  similar  service  at  other  points  on  western  railway 
lines.  It  is  also  felt  that  the  new  rate  is  reasonable,  considering  the  nature  of 
the  service  performed.  I  might  add  that  the  mileage  rate  w'hich  would  originally 
be  applied  on  ice  in  carloads  for  distances  not  exceeding  5  miles,  effective  as 
from  January  1,  1921,  is  5  cents  per  100  pounds,  subject  to  minimum  weight 
of  marked  capacity  of  car,  and  it  will  be  noted  that  the  special  switching  rate 
is  a  substantial  reduction  from  the  regular  rate. 

"  With  respect  to  switching  charges  stated  in  the  complaint  as  being  appli- 
cable at  Vancouver,  I  have  checked  over  the  Canadian  Pacific  switching  tariff 
at  Vancouver  (CP.  CRC.  W-2428)  and  cannot  find  any  special  switching  rate 
on  ice  or  fish  as  is  quoted  in  the  complaint." 

It  was  represented  at  the  hearing  that  telegraphic  information  from  Vancouver 
was  as  follows: — 

Canadian  Pacific  advise  switching  charge  tariff  within  four-mile  radius 
one  cent  per  hundred  with  varying  minimum  charge  according  to  commodity, 
minimum  commodity  charge  carload,  ice,  $3;  canned  salmon,  $5;  frozen  fish, 
$5;  which  applies  from  one  siding  to  another.  "When  switching  from  siding  on 
to  dock,  minimum  charge  of  2  cents  per  'hundred  or  $10." 

An  interim  report  of  the  Board's  Chief  Traffic  Officer,  dated  January  21,  1921,  set 
out  the  following: — 

"  The  movement  referred  to  in  this  complaint  is  local  or  intra-terminal 
switching,  and  not  inter-switching;  consequently  the  Board's  General  Inter- 
switching  Order  No.  252  and  its  4-mile  limit  have  no  bearing. 

"  Prior  to  November  5,  1919,  the  rate  in  question  was  2  cents  per  100 
pounds,  minimum  $6  per  car,  applicable  to  '  Carload  freight  handled  between 
sidings  within  yard  limits.' 

On  that  date,  at  the  same  rate,  the  item  was  extended  to  cover  move- 
ments between  the  freight  sheds  or  wharves  and  the  plants  of  the  Canadian 
Fish  and  Cold  Storage  Company  and  Prince  Rupert  Lumber  Company. 

"  On  the  20th  May,  1920,  and  for  the  same  services,  the  rate  was  increased 
to  3  cents  per  100  pounds,  minimum  $15  per  car.  which  is  the  rate  complained 
against.    It  is  not  limited  to  ice  or  fish,  but  applies  on  any  carload  freight. 

"  The  same  rate  is  charged  at  Prince  Rupert  on  lumber  from  the  Prince 
Rupert  Spruce  Mills  (Seal  Cove)  to  Prince  Rupert  Dry  Dock  and  Engineering 
Company's  plant,  also  to  Albert  and  McCaffery's  lumber  yard  near  Government 
wharf. 

"  On  the  other  hand,  the  rate  is  only  2  cents  with  a  minimum  of  $10  per 
car,  on  oil  from  the  Imperial  Oil  Company's  plant  to  the  Grand  Trunk  Pacific 
freight  sheds  or  wharves,  and  on  carloads  of  the  empties  in  the  reverse  direc- 
tion; also  on  any  carload  freight  from  the  Grand  Trunk  Pacific  wharves  to  the 
Prince  Rupert  Dry  Dock  and  Engineering  Company's  plant. 
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"  Local  switching  rates  depend  very  largely  on  the  length  of  the  movement. 
The  distance  involved  in  the  movement  the  subject  of  the  complaint  is  not 
stated,  and  I  am  unable  to  express  any  opinion  of  the  others  without  knowing 
something  of  the  character  of  each  service. 

"  I  am  unable  to  verify  the  claim  that  the  rates  at  Vancouver  are  much 
lower.  A  switching  charge  is  mentioned  of  2  cents  per  100  pounds,  minimum 
$10  per  car,  from  Canadian  Pacific  E-ailway  sidings  to  the  Vancouver  docks. 
The  actual  reading  of  the  item  is  as  follows : — 

"  Steamer  freight  (other  than  frozen  meats),  carloads,  between  Van- 
couver docks  and  Canadian  Pacific  Railway  sidings,  2  cents  per  100  pounds, 
minimum  $10  per  car.  Frozen  meats,  carloads,  3  cents  per  100  pounds, 
minimum  $15  per  car.  Both  rates  are  exclusive  of  wharfage  handling,  and 
loading  or  unloading  charges." 

"  The  Canadian  Pacific  Railway  tariff  provides  no  rates  specially  for  ice, 
canned  salmon  or  frozen  fish. 

"  It  was  also  stated  by  Mr.  Lee  that  according  to  the  wire  he  had  received 
from  Vancouver,  the  Canadian  Pacific  Railway  switching  charge  within  a 
4-mile  radius  was  1  cent  per  100  pounds,  with  varying  minimum  charges  accord- 
ing to  commodity.  There  must  be  something  wrong  here:  either  the  inter- 
switching  rate  was  erroneously  referred  to,  or  the  application  of  the  item  I 
now  quote  has  been  misunderstood.  It  reads  as  follows,  and  the  Grand  Trunk 
Pacific  has  a  similar  rule  at  Prince  Rupert: — 

*  Where  specific  switching  charges  are  not  provided,  a  charge  of  1  cent 
per  one  hundred  pounds^  with  minimum  of  $5  per  car,  will  be  made  for 
Ee-Switching  cars  from  one  point  to  another  within  yard  limits.  This 
charge  only  applies  on  carload  freight  originating  at,  or  destined  to,  a 
point  outside  of  the  station  yard  limits  where  switching  is  performed.  It 
does  not  apply  on  cars  loaded  within  yard  limits  destined  to  another  point 
located  therein,  nor  on  cars  which  have  been  once  placed  and  partially 
loaded  or  unloaded  by  different  firms.' 

"  It  will  be  observed  that  the  rule  applies  only  to  cars  that  have  been  or 
are  to  be  line-hauled  and  after  having  been  once  spotted  are  reswitched  to 
another  loading  or  unloading  .point;  also  that  it  is  specifically  stated  that  it 
does  not  apply  to  cars  loaded  within  yard  limits  for  movement  to  another  point 
within  the  same  limits." 


The  different  points  involved  in  the  switching  movements  concerned  have  been 
checked  as  to  distance,  with  the  following  result: — 

From  Prince  Rupert  Spruce  Mills  (Seal  Cove)  to  Prince  Rupert  Dry  Dock 

&  Engineering  Co.  Plant   6,800  ft. 

"      Prince  Rupert  Spruce  Mills  to  Albert  and  McCaffery's  lumber  yard.  9,600  " 

Prince  Rupert  Spruce  Mills  to  Government  wharves  or  freight-shed.  12,100  " 
"      Government  wharves  or  freight-shed  to  Canadian  Fish  and  Cold 

Storage  Co   11,600  " 

Government  wharves  or  freight-shed  to  Imperial  Oil  Company.  .   .  .  4,300  " 
"      Government  wharves  or  freight-sheds  to  Prince  Rupert  Dry  Dock 

and  Engineering  Co   6,900  " 

Owing  to  the  reference  made  to  the  situation  existing  at  Vancouver,  this  phase 
of  the  question  was  checked  up.  'No  intra-terminal  switching  charges  are  provided 
at  Vancouver  on  ice  and  fish.  The  Board's  Traffic  Department  advises  that  if  such 
shipments  were  offered  the  only  tariff  that  would  be  applied  would  be  the  standard 
mileage  tariff,  which  runs  from  24  cents,  first-class,  to  7^  cents,  tenth-class. 

Complainant  stated  that  the  switching  charges  at  Vancouver  were  generally  less 
than  those  at  Prince  Rupert.    A  check  of  the  published  tariffs  did  not  substantiate 
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this  contention.  This  being  so,  the  matter  of  the  service  performeed  at  Prince 
Rupert  in  connection  with  different  movements,  and  the  cost  of  same,  was  gone  into. 
Detail  was  obtained  by  the  Board's  Operating  Department  in  regard  to  t'he  nature  of 
the  movements  and  the  costs.    These  are  set  out  in  the  following  tabular  statements : — 


Prince  Eui>ert  Spruce  Mills  to  Prince  Rupert  Dry  Dock  and  Engineering  Company — 

6,800  feet 


Wages,  Fuel  and 

Supplies 

Total 

Empty  car  from  freight  yard  to  saw-mill.  .  .  .12,135  ft. — 

-55  mins. 

$  3  96 

$  5  10 

$  9 

06 

Enprine  from  saw-mill  to  yard  and  back  again.  24,270  ft.— 

-40  " 

2  88 

3  70 

6 

58 

Loaded  car  from  saw-mill  to  yard  for  weighing.12,185  ft.— 

-40  " 

2  88 

3  70 

6 

58 

From  yard  to  dry  dock                                      5,625  ft.— 

-20  " 

1  44 

1  85 

3 

29 

Engine  back  to  vard                                            5.625  ft.— 

-10  " 

0  72 

0  93 

1 

65 

$11  88 

$15  28 

$27 

16 

Switching  charge  3c.  per  100  lb.,  minimum  $15  per  car. 


Prince  Rupert  Spruce  Mills  to  Albert  and  McCaffery's  Lumher  Yard — 9,600  feet 


Wages, 

Fuel  and 

Supplies 

Total 

Empty  car  from  freight  yard  to  saw-mill .  .  .  . 

12,135  ft— 

-55  mins. 

$  3 

96 

$  5 

10 

$  9 

06 

Engine  from  saw-mill  to  yard  and  back  again. 

,24,270  ft.— 

-40  " 

2 

88 

3 

70 

6 

58 

Loaded  car  from  saw-mill  to  yard  for  weighing 

.12,135  ft.- 

-40  " 

2 

88 

3 

70 

6 

58 

From  yard  to  Albert  and  McCaffery's  lumber 

yard  

2,365  ft.— 

-15  " 

1 

08 

1 

39 

2 

47 

Engine  back  to  yard  

2,365  ft.- 

-5  " 

0 

36 

0 

46 

0 

82 

$11 

16 

$14 

35 

$25 

51 

Switching  charge  3c.  per  100  lb.,  minimum  $15  per  car. 


Prince  Rupert  Spruce  Mills  to  Government  Wharves  or  Freight  Shed — 12,100  feet 

Wages,  Fuel  and 

Supplies  Total 

Empty  car  from  freight  yard  to  saw-mill .  .      12,135  ft.— 55  mins.      $  3  96        $  5  10  $  9  06 

Engine  from  saw-mill  to  yard  and  back  again.  24,270  ft. — 40    "             2  88           3  70  6  58 

Loaded  car  from  saw-mill  to  yard  for  weighing.l2, 135  ft. — 40    "             2  88           3  70  6  58 

From  yard  to  Government  wharf  or  freight-shed  1,990  ft. — 15    "             1  08           1  39  2  47 

Engine  back  to  yard                                            1,990  ft.—  5    "             0  36           0  46  0  82 


$11  16        $14  35        $25  51 
Switching  charge  3c.  per  100  lb.,  minimum  $15  per  car. 


Government  Wharves  or  Freight  Shed  to  Imperial  Oil  Company — li.,300  feet 

Wages,  Fuel  and 

Supplies  Total 


Engine,    or   empty    car,    yard  to  wharves  or 


freight-shed  

3.250  ft.— 

-15  mins. 

$1 

08 

$1 

39 

$  2 

47 

Engine,  wharves  to  yard  and  back  to  wharves. 

6,500  ft.- 

-20  " 

1 

44 

1 

85 

3 

29 

Loaded  car,  wharves  or  freight-shed  to  Im- 

perial Oil  Co  

5  180  ft.- 

-25  " 

1 

80 

2 

31 

4 

11 

Engine  from  Imperial  Oil  Co.  to  yard  

5,180  ft.- 

-05  " 

0 

36 

0 

46 

0 

82 

$4 

68 

$6 

01 

$10 

69 

Switching  charge  2c.  per  100  lb.,  minimum  $10  per  car. 


343 


Government  Wharves  or  Freight  Shed  to  Canadian  Fish  and  Cold  Storage  Company 

—IIMO  feet 


Wages,  Fuel  and 

Total 

Supplies 

Emiitv  car  from  yard  to  wharves  or  freight- 

shed                                                              3,250  ft.— 

-1  5  mins. 

$1  08 

$1  39 

$  2  47 

Engine  from  wharves  to  yard  and  back  again.  6,500  ft.— 

-10  " 

0  72 

0  93 

1  65 

Loaded  car,  wharves  or  freight-shed  to  cold 

storage  12,555  ft.— 

-60  " 

4  32 

5  56 

9  88 

Engine  back  to  yard  12,555  ft.— 

-20  " 

1  44 

1  85 

3  29 

$7  56 

$9  73 

$17  29 

Switching  charge  3c.  per  100  lb.,  minimum  $15  per  car. 


Government  }Yharves  or  Freight  Sheds  to  Prince  Rupert  Dry  Dock  and  Engineering 

Company — 6J)00  feet 

Wages,  Fuel  and  Total 
Supplies 


Empty  car  from  yard  to  wharves  or  freight- 


.  .    .  .  3.250 

ft.— 

-15  mins. 

$1 

OS 

$1 

39 

$  2 

47 

Engine  from  wharves  to  yard  and  back 

again.  6,500 

ft.- 

-10  " 

0 

72 

0 

93 

1 

65 

From  wharves  to  yard  for  weighing.  . 

ft.— 

-15  " 

1 

08 

1 

39 

2 

47 

From  yard  to  dry  dock  

..    ..  5,625 

ft.— 

-20  " 

1 

44 

1 

85 

3 

29 

..    ..  5,625 

ft.- 

-10  " 

0 

72 

0 

93 

1 

65 

$5 

04 

$6 

49 

$11 

53 

Switching  charge  2c.  per  100  lb.,  minimum  $10  per  car. 


The  wages  and  charges  for  fuel  and  lubricants  have  been  checked  up  and  found 
to  be  correct.    They  are  as  follows: — 


Wages — 8  hours — 

Dispatching  and  repairs   $  2  00 

Engineer   7  04 

Fireman   560 

Yard  foreman   696 

Switchmen  (2)   12  96 

Yard  clerk  or  weighmaster  at  $130  per  month   $4  33 

Yardmaster  at  $235  per  month  ^   783 


$34  56 


Fuel  Oil,  etc. — 8  hours — 

Fuel  oil   $42  25 

Lubricants,  waste,  etc   2  22\ 


$44  74| 


"You  will  note  I  have  shown  the  rate  of  salary  for  the  party  who  acts  as  yard 
clerk  or  weighmaster,  also  rate  of  the  yardmaster,  but  I  have  not  included  these  in  the 
total  expense  for  the  day,  as  it  is  an  open  question  just  how  much  of  their  salary 
should  be  chargeable  to  revenue  switching  in  question." 

The  Board's  Operating  Department  has  satisfied  itself  that  the  staff  included  in 
the  movements  in  question  is  a  necessary  one  for  the  operation  of  the  yard. 

Further  information  was  obtained  in  regard  to  the  average  number  of  cars 
handled  per  trip.    This  is  as  follows: — 


Prince  Rupert  Spruce  Mills  to  Prince  Rupert  Dry  Dock  and  Engineer- 
ing Co   (1) 

Prince  Rupert  Spruce  Mills  to  Albert  and  McCaffery's  Lumber  Yard.  .  .  ( 1 ) 

Prince  Rupert  Spruce  Mills  to  Government  wharves  or  freight-shed..  (1) 

Government  wharves  or  freight-shed  to  Imperial  Oil  Company   (1) 

Government   wharves   or   freight-shed   to   Canadian   Fish    and  Cold 

Storage  Co   (3) 

Government  wharves  or  freight-shed  to  Prince  Rupert  Dry  Dock  and 

Engineering  Co   (3) 


The  Board's  Chief  Operating  Officer  has  satisfied  himself  as  to  the  accuracy  of 
the  time  taken  and  the  costs  attaching  thereto.    It  is  to  be  noted  that  on  four  of  the 
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movements,  the  average  number  of  oars  handled  per  trip  is  one  in  each  case.  On  the 
movement  from  Prince  Kupert  Spruce  Mills  to  Prince  Kupert  Dry  Dock  and  Engineer- 
ins?  Company,  where  there  is  an  average  one-car  movement,  with  a  minimum  of  $15 
per  car,  the  total  cost  shown  is  $27.16.  From  the  Prince  Rupert  Spruce  Mills  to  Albert 
and  McCaffery's  lumber  yard,  there  is  an  average  one-car  movement,  with  minimum 
of  $15  per  car,  and  the  total  cost  shown  is  $25.51.  From  the  Prince  Pupert  Spruce 
Mills  to  the  Government  wharves  or  freight  shed,  there  is  an  average  one-car  move- 
ment, with  a  minimum  of  $15  per  car,  and  costs  shown  at  $25.51.  From  the  Govern- 
ment wharves  or  freight  shed  to  the  Imperial  Oil  Company,  there  is  an  average  one- 
car  movement,  with  a  minimum  of  $10  per  car,  and  costs  of  $10.69.  In  two  other  cases 
the  average  number  of  cars  handled  per  trip  is  higher.  From  the  Government  wharves 
or  freig'ht  shed  to  the  Canadian  Fish  and  Cold  Storage  Company,  where  an  average 
of  three  cars  are  handled,  there  is  a  minimum  of  $15  per  car  and  costs  are  $17.29.  In 
the  case  of  the  Government  wharves  or  freight  shed  to  Prince  Kupert  Dry  Dock  and 
Engineering  Company,  where  on  the  average  3  cars  are  handled,  the  minimum  is 
$10  per  car,  and  the  cost  is  $11.53. 

The  burden  of  the  local  switching  rates  in  question  must  be  looked  at  from  an 
average  standpoint.  Taking  the  four  cases  above  referred  to,  whereon  the  average 
one-car  is  moved  by  one  set  of  switching  movements,  the  minimum  charge  for  the  four 
cars  is  $55,  while  cost  figures  as  given  amount  to  $88.87.  On  the  two  movements,  on 
each  of  which  three  cars  are  handled,  the  minimum  charges  are  $75,  while  the  cost 
figures  amount  to  $28. 82.  That  is  to  say,  on  the  six  movements  in  question,  with 
minimum  earnings  of  $130,  there  are  costs  of  $117.69;  that  is  to  say,  the  actual  out-of- 
pocket  costs  on  the  movements  in  question  represent  90  per  cent  of  the  minimum  earn- 
ings.   This  is  exclusive  of  any  contribution  whatever  to  overhead  costs. 

On  the  material  before  the  Board,  it  does  not  appear  that  from  a  cost  standpoint 
the  Board  would  be  justified  in  giving  direction  for  a  reduction  in  the  charges  in 
question. 

November  23,  1921. 

The  Chief  Commissioner,  the  Deputy  Chief  Commissioner,  and  Commissioners 
Boyce  and  Putherford  concurred. 


Application  of  the  Grand  Trunk  Railway  Company,  for  order  amending  order  No. 
9S09,  dated  March  1,  1910,  by  authorizing  the  applicant  company  to  substitute 
an  electric  alarm  hell,  together  with  a  vng-wag  signal,  in  lieu  of  flag-man,  at 
the  crossing  of  Echo  Drive,  in  the  city  of  Ottawa,  Ont.;  25  per  cent  of  the  cost 
of  installing  to  be  paid  out  of  the  Railway  Grade  Crossing  Fund,  and  the 
remainder  to  be  paid  by  the  applicant  company. 

File  9437.160 

Heard  at  Ottawa,  Ont.,  October  4,  1921. 

JUDGMENT 

Commissioner  Boyce: 

The  railway  company  applies  to  the  Board  for  an  order  authorizing  the  substitu- 
tion of  an  electric  alarm  bell  and  wig-Avag  signal  for  the  protection  by  flagman 
provided  by  order  No.  9809,  dated  March  1,  19'10.  The  application  is  opposed  by 
the  corporation  of  the  city  of  Ottawa  on  the  ground  that  the  traffic  at  the  crossing 
is  so  congested  and  of  such  a  nature  as  to  render  it  inadvisable,  in  the  interests  of 
public  safety,  to  make  any  change. 

The  crossing  is  located  just  east  of  the  swing-bridge  across  the  Pideau  canal,  in 
the  city  of  Ottawa,  and  while,  at  the  point  of  crossing,  the  highway  (Echo  Drive)  is 
only  traversed  by  a  single  main  track — and,  to  the  south  of  that  a  short  distance,  by 
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a  spur  track,  the  yard  and  industrial  trackage,  immediately  east  and  west  of  the 
crot?6*n?,  and  tributary  thereto,  is  very  extensive,  as  is  shown  by  the  following  state- 
ments thereof,  on  a  seven-day  basis,  filed  at  the  hearing: — 

Summary  of  Trafiic  Record  kept  at  Echo  Drive,  at  Grand  Trunk  Railway 
crossing,  in  the  city  of  Ottawa,  from  July  19  to  July  26,  1920.  (Note:  The 
record  on  July  19  was  taken  over  a  period  of  16  hours,  from  8  a.m.  to  12  p.m., 
and  in  order  to  complete  it  a  record  was  taken  on  July  26  from  12  p.m.  to 
8  a.m.) 


Total  vehicle  traffic  for  7  days   3,045 

Daily  average  traffc   435 

Vehicle  traffic  for  7-day  period,  between  8  a.m.  and  4  p.m.  daily.  .  1,436 

Average  traffic  for  period  of  8  hours   205 

Average  hourly  traffic  during  a  like  period   25.6 

Total  passenger  and  freight  train  movement  for  6  week  days   797 

Average  daily  train  movement  over  crossing   133 

Pedestrian  traffic  for  7-day  period,  24  hours   6,300 

Average  pedestrian  traffic  for  24  hours   900 

Average  pedestrian  traffic  per  hour   37.5 


The  average  daily  train  movement  (133)  with  the  extensive  vehicular — and 
larger — pedestrian  traffic,  indicates  the  dangerous  character  of  the  crossing.  The 
sight  lines,  having  regard  to  the  congested  nature  of  the  traffic,  cannot  be  said  to  be 
good.  It  is  a  city  crossing,  and  the  view  is  obscured  to  the  east,  when  approaching 
from  either  north  or  south,  by  buildings  and  fences.  Approaching  from  the  north  it 
is  claimed  that  there  is  a  good  view  to  the  west,  140  feet  from  the  crossing,  of  1,500 
feet;  and  approaching  from  the  south  at  the  like  distance  there  is  shown  on  the  plan 
a  good  view  to  the  east  of  4C0  feet;  and  approaching  from  the  south,  500  feet  from 
the  crossing,  the  plan  shows  clear  sight  line  to  the  west  of  700  feet.  It  is,  however, 
pointed  out  that  this  view  to  the  west,  as  to  both  north  and  south  approaches,  carries 
the  vision  to  the  yard  tracks  where  there  is  almost  continual  shunting  movement. 
There  is  so  much  movement  that  it  is  almost  impossible  for  one  approaching  the 
crossing  to  form  an  accurate  idea  as  to  what  trains  or  engine  moving  on  these  tracks 
so  visible,  are  about  to  pass  over  the  crossing. 

The  difficulty  in  the  way  of  bonding  tracks  to  the  proposed  mechanical  signal 
60  as  to  insure  proper  warning  to  persons  using  the  crossing  is  apparent  from  the 
nature  of  the  situation.  There  would  be  constant  ringing  of  the  bell  and  movement 
of  the  wig-wag  occasioned  by  train  movements  in  the  yard — or  on  side  tracks — which 
do  not  come  in  as  far  as  the  crossing,  thus  very  much  reducing  the  value  of  the 
warning.  The  railway  proposed  to  overcome  this  difficulty  by  having  the  watchmen 
at  Main  Street  crossing,  just  east  of  the  Echo  Drive  crossing,  set  the  automatic 
signals  in  motion  by  turning  a  switch  on  the  approach  of  a  train,  which  would  set 
the  alarm  bell  and  wig-wag  at  Echo  Drive  crossing  in  action.  The  difficulty  and 
insecurity  of  this  is  apparent.  Main  street  is  farther  east  than  Echo  Drive,  and  the 
man  there  would  not  be  familiar  with  any  movements  from  the  west — and  as  to  any 
traffic  from  the  west  he  would  receive  no  more  warning  than  his  sight  gave  him — 
and  he  would  be  farther  away  than  the  people  using  Echo  Drive  crossing,  whom  he 
was  to  warn  of  an  approaching  train  by  engaging  the  alarms  by  means  of  a  switch. 
The  man  at  Main  street  would  not  be  in  as  good  a  position  to  judge  of  what  trains 
from  the  west  were  about  to  make  this  crossing  as  the  people  seeking  to  cross  the 
track  at  Echo  Drive,  and  there  would  be  imminent  danger  of  constant  mistakes  being 
made  by  the  watchman  at  Main  street  turning  the  switch  and  ringing  the  alarme 
unnecessarily  for  shunting  movements  which  never  reached  Echo  Drive,  or,  of  failing 
to  turn  the  switch  when  shunting  or  other  movements  of  trains  made  that  crossing. 
I  do  not,  therefore,  think  that  the  proposal  of  the  railway  company  to  operate  its 
automatic  signals,  by  means  of  a  hand  switch,  is  at  all  practicable.  To  my  mind  the 
suggestion  defeats  the  very  object,  or  at  any  rate  the  chief  object  of  the  automatic 
signal. 
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I  am  of  opinion  that  the  present  protection  ordered  under  the  order  now  sought 
to  be  changed — i.e.,  by  the  employment  of  the  bridge  tender  on  the  canal  bridge, 
should  not  be  interfered  with,  and  that  the  application  should  be  dismissed. 
Ottawa,  November  24,  1921. 

^Vssietant  Chief  Commissioner  McLean  and  Commissioner  Rutherford  concurred. 


ORDER  No.  31834 

In  ihc  matter  of  the  application  of  the  Grand  Trunk  Railway  Company  of  Canada, 
hereinafter  called  the  "  applicant  company/'  under  section  52  of  the  Railway 
Act,  1919,  for  an  order  amending  Order  No.  9809,  dated  March  1,  1910,  hy 
authorizing  the  applicant  company  to  substitute  an'electric  alarm  hell,  together 
with  a  wigwag  signal,  in  lieu  of  the  flagman  now  maintained  at  the  crossing 
of  Echo  Drive,  in  the  city  of  Ottawa,  Ont. 

File  No.  9437.160 

Monday,  the  28th  day  of  November,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Ottawa, 
October  4,  1921,  in  the  presence  of  counsel  for  the  applicant  company  and  the  city 
of  Ottawa,  and  what  was  alleged, — 

The  Board  orders:  That  the  application  be,  and  it  is  hereby,  refused. 

S.  J.  McLEAN, 
Assistant  Chief  Commissioner. 


Application  of  the  Ottawa  Improvement  Com,mission  for  an  order,  under  section  256 
of  the  Railway  Act,  directing  the  Grand  Trunh  Railway  Company  to  provide 
a  grade  crossing  over  its  right  of  way  on  Lot  3Jf,  Concession  1,  Ottawa  Front, 
Township  of  Nepean,  now  within  the  limits  of  the  city  of  Ottawa. 

File  31044 

JUDGMENT 
McLean,  Assistant  Chief  Commissioner: 

In  the  Board's  Judgment  in  the  application  of  the  Ottawa  Improvement  Commis- 
sion for  an  order  directing  the  Canadian  Pacific  Railway  Company  to  provide  and 
construct  a  highway  crossing  over  its  railway  at  lot  33,  concession  1,  Ottawa  Front, 
and  concession  "A,"  Ottawa  Front,  in  the  township  of  Nepean,  file  31008,  which  judg- 
ment was  rendered  on  July  4,  1921,  there  was  set  out  that  there  had  been  filed  with 
the  Board  a  copy  of  B.C.  Order  No.  685,  of  date  March  24,  1921.  The  report  of  the 
Railway  Committee  of  the  Privy  Council,  which  was  referred  to  in  said  order,  referred 
to  a  plan  prepared  by  the  Commission  showing  the  proposed  new  work.  It  was  set 
out  that  the  proposed  route  was  an  extension  of  the  present  Driveway  system  west- 
ward, commencing  at  the  western  end  of  Dow's  Lake  Causeway  where  the  proposed 
route  enters  the  Experimental  Farm,  and  is  continued  through  the  Farm  to  Fisher 
avenue  further  west;  and  from  this  point  the  proposed  route  passes  over  private 
property  until  it  reaches  the  western  terminus  on  the  Ottawa  river  at  a  point  opposite 
to  what  are  known  as  Prince  Arthur  islands.  It  was  stated  in  the  report  that  the 
Commission  proposed  to  construct  the  proposed  new  driveway  in  four  sections,  with 
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an  estimated  average  cost  of  $60,000  for  each  section,  and  to  complete  at  least  one 
section  each  year,  commencing  with  section  4.  Section  4  was  that  portion  of  the 
driveway  extending  from  the  Richmond  road  to  the  Ottawa  river. 

Reference  is  made  to  what  took  place  in  the  previous  case  on  the  P.O.  Order  in 
question,  because  the  crossing  for  which  sanction  is  now  asked  is  included  in  the 
scheme  sanctioned  by  the  P.O.  Order.  Any  questions  which  may  arise  in  respect  of 
whether  the  powers  exercised  by  the  Ottawa  Improvement  Commission  are  in  respect 
of  the  work  herein  involved  intra  vires  of  Parliament  are,  as  far  as  the  Board  is  con- 
cerned, covered  by  the  comments  set  out  in  the  judgment  respecting  the  crossing  oi, 
the  Canadian  Pacific  already  referred  to. 

Counsel  for  the  Ottawa  ImproA-ement  Commission  used  the  following  language 
at  the  hearing: — 

"  Mr.  BuRRiTT :  This  is  an  application  on  behalf  of  the  Ottawa  Improve- 
ment Commission  for  a  level  crossing  on  the  Grand  Trunk  Railway  at  lot  34, 
in  the  first  concession  of  the  township  of  Nepean,  now  in  the  city  of  Ottawa. 

"  In  projecting  the  western  driveway,  the  Improvement  Commission  have 
submitted  a  scheme  to  the  Dominion  Government,  and  an  Order  in  Council 
was  passed  approving  of  the  whole  scheme  of  the  driveway.  The  driveway 
approaches  the  Grand  Trunk  Raihvay  at  lot  34.  It  is  100  feet  in  width,  and 
the  railway  at  the  proposed  crossing  is  completely  clear  of  obstruction,  so  that 
a  large  vista  of  the  road  to  the  right  or  left  can  be  seen  without  any  obstruction, 
lessening  the  chance  of  danger  at  the  crossing. 

"  There  was  a  short  time  ago  an  application  for  crossing  the  C.P.R.  a  little 
to  the  north  of  this,  and  the  Board  made  an  order  providing  for  certain  restric- 
tions, certain  requirements  to  be  met,  so  as  to  provide  for  the  prevention  of 
accidents  that  might  happen.  The  Improvement  Commission  would  be  only 
too  willing  that  the  same  restrictions  or  requirements  should  be  made  in  respect 
of  this  crossing.  The  application  is  practically  the  same  as  the  former  one, 
and  we  ask  the  Board  for  the  same  order,  with  the  same  restrictions  and  condi- 
tions as  are  in  the  order  made  in  the  case  of  the  C.P.R." 

Council  for  the  Grand  Trunk  opposed  the  construction  of  the  crossing,  it  being 
an  additional  level  crossing,  and  contended  that  the  locality  lent  itself  to  a  separation 
of  grades.  The  operating  official  of  the  railway,  Mr.  Fish,  when  questioned  in  regard 
to  the  view,  used  the  following  language :  "  The  view  point  is  very  good  at  the  present 
time,  unless  they  built  up  around  that  point."  The  traffic  over  the  crossing  is  stated 
to  be  about  twelve  trains  daily,  spread  over  a  24-hour  period. 

The  city  solicitor  of  Ottawa  opposed  the  crossing,  on  behalf  of  the  city,  and 
stated  that  Mr.  Cauchon,  the  chairman  of  the  Town  Planning  Commission,  would 
state  the  special  reasons  for  the  objection. 

Mr.  Cauchon  again  referred  to  the  question  of  the  alleged  conflict  of  powers 
between  the  Ottawa  Improvement  Commission,  operating  under  Dominion  jurisdic- 
tion, and  the  Town  Planning  Commission,  operating  under  provincial  jurisdiction. 
As  already  indicated,  this  is  subject  to  the  comments  made  in  another  connection. 

In  respect  of  the  question  of  grade  separation  which  was  urged  by  counsel  for 
the  Grand  Trunk  Railway  Company,  the  following  discussion  took  place: — 

"The  Assistant  Chief  Commissioner:  Mr.  Cauchon,  Mr.  Chisholm  stated 
that  his  company  were  of  the  opinion  that  if  there  was  a  crossing  it  should  be 
by  a  separation  of  grades.  You  did  not  refer  to  that  in  your  remarks.  What 
have  you  to  say  as  to  whether  the  conditions  lend  themselves  to  a  separation 
of  grades? 

"  Mr.  Cuchon:  I  did  not  take  any  levels,  but  it  would  be  very  difficult  and 
very  expensive.  It  is  not  an  impossibility.  The  Grand  Trunk  is  on  an  upgrade 
there  slightly,  and  they  would  not  want  to  increase  that  grade.  It  would  be 
a  matter  of  very  much  expense,  and  I  do  not  think  it  would  be  either  attractive 
or  desirable  to  have  a  subway  at  this  point. 
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"  The  Assistant  Chief  Commissioner:  Is  there  any  difference  in  a  separa- 
tion of  grades  here  and  on  the  C.P.R.? 

"  Mr.  Cauchon  :  No,  I  don't  think  so.  It  is  not  as  bad  as  the  C.P.R.,  but 
it  involves  drainage.  There  is  a  creek  running  along  there,  and  you  would 
have  to  take  charge  of  the  water.  It  is  a  matter  of  expense.  You  could  put 
a  subway,  but  they  would  be  up  against  the  drainage  expense  and  the  undesir- 
ability  of  a  subway. 

"  The  Assistant  Chief  Commissioner:  If  outside  of  the  expense  a  subway 
should  be  allowed,  would  any  other  crossing  be  feasible,  from  your  standpoint; 
what  would  you  say  about  that? 

"  Mr,  Cauchon  :  At  that  particular  point,  the  only  other  thing  is  a  sub- 
way; the  only  possible  grade  separation  is  a  subway. 

"The  Chief  Commissioner:  But  if  there  is  a  crossing  justifiable  there, 
would  you,  taking  all  the  facts  into  consideration,  recommend  a  subway? 

"  Mr.  Cauchon  :  I  would  not  recommend  a  subway  at  the  present  moment. 
I  would  recommend  a  subway  eventually,  to  take  care  of  the  traffic. 

"  The  Assistant  Chief  Commissioner:  The  two  are  tied  up  together. 

"  Mr.  Cauchon  :  If  the  Grand  Trunk  were  eliminated  as  a  railway,  and 
it  adverts  to  the  city  altogether? 

"The  Chief  Commissioner:  That  is  the  only  thing  that  could  be  con- 
sidered in  a  level  crossing? 

"  Mr.  Cauchon  :  I  would  not  ask  for  a  level  crossing  within  a  short  time, 
because  developments  might  be  such  that  it  would  be  useless  in  two  or  three 
years.  I  am  in  hopes  of  negotiating  with  the  Government  or  the  Grand  Trunk 
for  the  removal  of  these  tracks,  and  in  view  of  that  I  would  not  feel  justified 
in  asking  for  a  subway  now." 

A  suggestion  was  made  by  Commissioner  Rutherford  at  the  hearing  that  in  order 
to  improve  the  view  it  might  be  possible  to  make  a  provision  against  the  erection  of 
buildings  within  certain  areas  adjacent  to  the  proposed  point  of  crossing. 

In  a  general  way,  the  matters  involved,  so  far  as  the  crossing  is  concerned,  are 
analogous  to  those  which  were  involved  in  the  application  dealt  with  on  July  4,  1921. 

The  acting  secretary  of  the  Ottawa  Improvement  Commission  has  filed  with  the 
Board  a  plan  setting  out  the  layout  of  the  lands  adjacent  to  the  point  at  which  the 
grade  crossing  over  the  right  of  way  of  the  Grand  Trunk  will  pass,  if  granted.  On 
this  plan  there  are  indicated  lands  coloured  green  which  are  now  owned  and  controlled 
by  the  Ottawa  Improvement  Commission,  in  addition  to  the  100-foot  park  driveway. 
This  gives  an  improved  view.  The  Board's  Chief  Engineer  is  of  opinion  that  the 
improved  view  which  will  be  so  afforded  will,  in  addition  to  the  installation  of  the 
islands  and  double  wigwags,  similar  to  what  was  provided  in  the  Board's  Order  No. 
31231  of  July  13,  1921,  give  satisfactory  protection. 

I  am  of  opinion  that  this  disposition  of  the  matter  is  proper,  and  that  the  crossing 
may  be  allowed. 

Attached  hereto  is  a  blue  print  setting  out  the  additional  lands  in  question  upon 
which  no  structure  is  to  be  erected  to  obstruct  the  view.  The  protection  as  to  the 
protective  "  islands"  and  the  double  wigwags  and  bells  is  to  be  similar  to  that  set  out 
in  the  order  as  to  the  C.P.R.  crossing.  Plans  are  to  be  filed  for  the  approval  of  the 
Board's  Chief  Engineer.  The  cost  of  construction  and  maintenance  of  the  protection 
herein  provided  is  to  be  on  the  applicant.  If  rearrangements  of  the  existing  track  or 
laying  of  additional  track  or  tracks  on  the  company's  right  of  way  necessitate 
rearrangements  in  the  protection  herein  provided  for,  this  is  to  be  at  the  expense  of 
the  present  applicant.  The  obstruction  of  view,  if  any,  created  by  existing  shrubs 
and  trees  will  be  removed  by  the  applicant.  Further,  there  is  to  be  a  continuing 
obligation  that  the  view  shall  not  be  interfered  with  by  allowing  a  regrowth  of  said 
shrubs  and  trees.    This  restriction  applies  as  well  to  the  additional  lands  on  which 
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building  is  not  to  take  place.  The  protective  "  islands are  not  to  have  on  them  any 
growth  which  will  obstruct  the  view. 

November  28,  1921. 

Hon.  W.  B.  Nantel,  Deputy  Chief  Commissioner,  and  Commissioner  Kutherford 
concurred. 


Application  of  the  residents  of  Nutana,  Saskatoon,  Sash.,  for  removal  of  oMtomatic 

signal  bell  at  11th  Avenue. 

File  27467.18 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

In  a  copy  of  communication  on  file  addressed  to  the  general .  superintendent  of 
Canadian  National  Railways  at  Saskatoon,  it  is  set  out  that  the  automatic  bell  has 
been  in  operation  for  some  six  months,  and  it  is  alleged  the  noise  of  the  alarm  day 
and  night  constitutes  a  great  annoyance  and  serious  disturbance  to  the  residents; 
and  it  is  contended  that  the  bell  should  be  removed  at  once. 

The  bell  in  question  was  erected  by  the  Canadian  National  of  its  own  volition, 
on  the  recommendation  of  its  signal  inspector,  who  deemed  the  crossing  a  dangerous 
one  on  account  of  the  poor  sight  lines  and  the  steep  grade  of  one  per  cent  approaching 
it  from  the  south. 

At  the  hearing  in  Saskatoon,  applicants  were  represented  by  counsel  who  con- 
tended that  the  bell  should  be  removed  and  the  wigwag  left  in  place.  It  was  alleged 
that  the  bell  was  a  source  of  danger  to  the  children,  in  that  the  ringing  of  the  bell 
attracted  them  to  the  crossing;  and,  at  the  same  time,  when  the  attention  of  counsel 
was  directed  to  the  question,  he  admitted  that  the  moving  of  the  wigwag  would  also 
probably  attract  the  children. 

A  communica;ion  on  file,  to  which  attention  was  drawn  at  the  hearing,  said 
communication  being  from  Messrs.  Cruise,  Robinson  &  Doraty,  barristers  and 
solicitors,  of  Saskatoon,  set  out  that  certain  parties,  whose  names  were  not  set  out  in 
the  communication,  had  approached  said  solicitors  "  requesting  that  we  take  this 
matter  up  with  the  proper  authorities,  pointing  out  to  them  that  while  the  bell  has 
been  in  operation  for  some  little  time  and  there  may  be  annoyance  by  the  ringing  of 
this  bell  this  annoyance  is  offset  by  the  warning  which  it  affords  to  people  crossing 
the  track  at  this  point,  and  further,  the  street  approaching  the  crossing  is  on  a  hill 
and  the  children  are  in  the  habit  of  playing  on  this  hill  and  riding  down  the  cement 
walk  in  coaster  wagons  and  have  grown  accustomed  to  the  ringing  of  this  bell  and 
keep  clear  of  the  crossing  during  the  time  it  is  ringing.  The  people  who  have  con- 
sulted us  respecting  this  matter  feel  that  if  the  bell  is  removed  and  no  steps  taken  to 
safeguard  the  people  against  the  approach  of  trains  there  may  be  some  serious  acci- 
dents resulting  from  the  removal  of  the  bell. 

"  We  would  suggest  that  when  the  matter  comes  before  you  that  if  it  is  desired 
by  the  C.N.R.  and  the  city  council  to  have  the  said  bell  removed,  that  you,  in  your 
capacity,  safeguard  the  people  by  ordering  the  railway  company  to  erect  some  other 
device,  such  as  gates,  on  this  crossing. 

"  We  would  thank  you  to  give  this  matter  your  attention  when  it  comes  before 
you." 

With  a  view  to  ascertaining  whether  there  are  any  imperfections  in  the  bonding, 
and,  nlso,  with  a  view  to  obtaining  a  general  conspectus  of  the  situation,  an  inspec- 
tion by  the  Board's  Engineer  was  directed. 

The  bell  has  a  bonding  to  the  south  of  1,800  feet,  this  distance  being  on  account 
of  the  descending  grade  of  one  per  cent  towards  the  crossing.    To  the  north,  the 
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bonding  commences  1,000  from  the  crossing  and  reaches  the  centre  of  the  Saskatch- 
ewan River  bridge.  The  Engineer  reports  that  the  distance  of  the  bonding  appears 
reasonable  and  could  not  well  be  shortened  up.  He  found  the  bell  in  good  working 
order. 

The  normal  condition,  in  connection  with  protection,  is  that  the  Board  has  to 
order  its  installation.  In  a  situation  such  as  this,  where  the  railway  of  its  own  volition 
has  installed  the  protection,  I  am  of  opinion  that  it  should  not  be  interfered  with  by 
way  of  directing  the  protection  to  be  removed,  unless  a  very  much  stronger  case  is 
made  out  than  has  been  made  out  in  the  present  instance. 

November  29,  1921. 

Commissioner  Rutherford  concurred. 

I 


Application  of  the  Grand  Trunk  Bailway  Company,  under  Secetion  179  of  the  Railway 
Act,  for  an  Order  authorizing  the  applicant  company  to  close  its  station  at 
liochland,  in  the  Township  of  Clarence,  County  of  Russell,  Ontario,  and  to 
use,  jointly,  the  Canadian  Northern  Ontario  Railway  Station  at  that  point. 

File  31455.1. 

JUDGMENT 

Commissioner  Boyce: 

In  consequence  of  the  consolidation  between  the  Grand  Trunk  and  Canadian 
National  Railways  into  one  system,  and  to  avoid  the  expense  of  maintaining  two 
stations  at  Rockland,  the  Grand  Trunk  after  arranging  with  the  Canadian  National 
for  connection  at  this  point,  applied  for  an  order,  under  section  176  of  the  Railway 
Act,  authorizing  it  to  close  its  station.  This  application  was  dated  October  12,  last, 
and  was  served  upon  the  town  clerk  of  Rockland,  on  October  13,  as  appears  by  his 
written  admission  of  service.  The  town,  under  date  October  17,  protested  against  the 
closing  of  the  station  on  account  of  the  necessity  for  the  handling  of  heavy  freight 
by  the  Grand  Trunk  Railway  Company,  on  the  ground  that  the  grist  and  flour  mill 
being  built  at  the  station  was  in  close  proximity  thereto,  and  inconvenience  and 
expense  would  be  incurred  by  teaming  heavy  freight  to  the  business  part  of  the  town. 
In  order  to  meet  this  objection  the  railway  company  (Grand  Trunk  Railway)  under 
date  November  2,  proposed  an  arrangement  whereby  the  Grand  Trunk  tracks  between 
the  "  Y  "  switch  and  the  Grand  Trunk  station  should  be  kept  open  as  an  industrial 
siding  and  that  the  railway  company  would  place  any  cars  which  arrvied  over  Grand 
Trunk  rails  on  this  track  for  unloading,  if  so  consigned  by  the  owners.  There  does 
not  appear  t/D  be  any  objection  in  so  far  as  handling  the  L.C.L.  shipments  from  the 
Canadian  National  station  at  Rockland,  is  concerned. 

The  application  was  reported  favourably  upon  by  an  Inspector  of  the  Board,  and 
Mr.  Chisholm's  letter  containing  this  proposal  was  left  with  the  town  clerk,  who  has 
been  subsequently  written  to,  under  date  November  15,  and  asked  for  further  submis- 
sions, if  any,  and  no  further  reply  has  been  received  by  the  Board. 

T  consider  that  the  proposition  of  the  railway  company  meets  the  objection  of  the 
municipality  whose  subsequent  silence  is  indicative  of  there  being  no  further  objec- 
tion. It  is  very  much  in  the  interests  of  economical  management  that  this  point  should 
be  served  by  one  station  and  that  the  railway  company  should  be  relieved,  as  far  as 
possible,  from  the  expense  of  maintaining  two  stations.  I  am,  therefore,  of  opinion 
that  the  application  should  be  granted  and  order  should  go  providing  for  the  closing  of 
this  station,  upon  the  conditions  stated,  viz:  that  the  railway  Company  is  required 
to  keep  open  the  Grand  Trunk  tracks  between  the  "  Y  "  switch  and  the  Grand  Trunk 
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station,  as  an  industrial  siding,  and  will  be  required  to  place  any  cars  which  arrive 
over  Grand  Trunk  rails,  on  this  track  for  unloading,  if  so  consigned  by  the  owner. 
Order  should  go  accordingly. 

Ottawa,  December  2,  1921. 

The  Assistant  Chief  Commissioner,  the  Deputy  Chief  Commissioner  and  Com- 
missioner Rutherford  concurred. 


Application  of  the  Department  of  Public  Highways,  Ontario,  for  an  Order  directing 
the  Grand  Trunh  Railway  Company  to  coristruct  a  siding  at  West  Hill,  imme- 
diately east  of  the  Kingston  Road  under  crossing,  a  short  distance  from  the 
overhead  crossing  of  the  Toronto  and  York  Radial  Railway. 

Eile  No.  26691.32. 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner: 

This  case  was  heard  at  Ottawa  on  the  15th  of  November  instant,  and,  in  short, 
is  an  application  by  the  Department  of  Public  Highways  for  Ontario  for  a  siding  on 
the  main  line  of  the  Grand  Trunk  Railway  Company  between  Toronto  and  Kingston, 
about  from  2^  to  3  miles  east  of  Scarboro  Junction. 

The  applicants  state  that  they  intend  to  construct  permanent  roads  both  east 
and  west  of  this  point  for  a  distance  of  from  three  to  four  miles ;  that  they  will  require 
40,000  tons  of  material  within  the  next  two  years  (since  the  hearing,  they  state  that 
they  will  also  require  10,000  tons  of  steel  for  bridge  construction) ;  and  that  the  extra 
trucking,  if  this  siding  were  not  granted  and  they  were  compelled  to  draw  the  material 
delivered  at  present  sidings,  would  be  about  $4,000  per  mile. 

The  Grand  Trunk  opposed  on  the  general  principle  that  they  object  to  a  break 
in  their  main  line,  especially  as  it  is  in  the  centre  of  a  long  1  per  cent  grade,  known 
as  the  Scarboro  Grade. 

The  proposal  is  to  put  the  siding  on  the  south  side  of  the  track  with  the  switch 
points  pointing  easterly.  As  the  traffic  on  this  track  is  practically  all  easterly,  the 
danger  would  not  be  nearly  so  great  as  though  the  switch  points  were  in  the  other 
direction.  I  do  not  think  there  can  be  any  really  serious  objection  to  the  installation 
of  a  siding  under  such  conditions,  although  I  realize  that  the  bre'aking  of  main  lines 
on  which  fast  passenger  trains  are  running  continuously  is  always  a  matter  which 
must  be  considered  very  carefully.  On  the  other  hand,,  public  business  must  be  car- 
ried on,  and  I  do  not  think  the  Province  of  Ontario,  or  any  private  interest  for  that 
matter,  should  be  compelled  to  pay  $4,000  a  mile  more  for  the  construction  of  a  high- 
way than  is  absolutely  necessary. 

I,  therefore,  think  the  application  should  be  granted  for  a  period  of  two  years 
from  the  date  of  installation,  the  cost  to  be  borne  entirely  by  the  applicant.  I  think 
some  kind  of  protection  will  be  necessary,  and,  if  the  parties  cannot  agree  among 
them£elves,  it  should  be  settled  by  the  Chief  Operating  and  Chief  Engineering 
Officers  of  the  Board. 

An  order  should  issue  accordingly. 

Ottawa,  Out.,  December  7,  1921. 

Commissioner  Rutherford  concurred. 
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^McLean.,  Assistant  Chief  Commissioner: 

The  siding  as  asked  for  is  on  the  eastbound  main  line  of  the  Grand  Trunk  about 
the  middle  of  the  Searboro  grade.    This  is  a  one  per  cent  grade  falling  easterly. 

Strong  objection  ie  made  by  the  railway  to  a  break  in  its  main  line.  It  was 
testified  by  the  superintendent  of  the  Seventh  District  of  the  Grand  Trunk  that  the 
movement  involved  was  one  which  should  not  be  created  on  a  busy  line  such  as  the 
Grand  Trunk. 

The  reasons  for  judgment  of  the  Chief  Commissioner  set  out  the  vo-lume  of  the 
movements  involved. 

It  was  represented,  on  behalf  of  the  applicant,  at  the  hearing,  that  the  move- 
ments might  be  from  the  following  points, — Pointe  Anne,  a  haul  of  100  miles;  Kirk- 
field,  a  haul  of  60  miles;  and  Napanee,  a  haul  of  120  miles. 

Xo  evidence  was  given  as  to  the  respective  tonnages  expected  to  be  moved  from 
these  points.  The  point  from  which  the  tonnage  moves  is  of  importance  as  affecting 
the  nature  of  the  operating  movement.  If  the  movement  is  from  the  west  over  the 
line  in  question,  this  is  with  the  current  of  traffic;  if  the  movement  is  from  a  point 
east  of  the  place  where  the  siding  is  asked  fo-r,  it  is  against  the  current  of  traffic. 

It  was  contended  at  the  hearing  that  the  location  of  the  siding  as  asked  for  at  the 
point  in  question  would  effect  economies  in  distributing  the  road  material,  thereby 
lessening  the  cost  of  the  highway  construction. 

While  this  factor  of  reduced  cost  is  no-t  to  be  lest  sight  of,  it  does  not  appear  to 
me  that  it  has  such  a  bearing  as  to  necessitate  an  almost  automatic  acquiescence  in 
an  application  launched  on  such  grounds.  The  stress  laid  upon  this  factor  at  the 
hearing  would  seem  to  suggest  that  it  was  the  only  real  factor  to  be  considered.  It 
is  patent,  however,  that  the  Board  must  exercise  a  discretion  having  in  mind  the 
volume  of  the  tonnage,  the  nature  and  purpose  of  the  work,  the  period  of  time  during 
ivhich  the  facility  is  necessary,  etc.  Without  attempting  in  any  way  to  limit  the  dis- 
cretion of  the  Board,  all  necessary  and  pertinent  factors  must  be  considered.  In 
other  words,  the  Board  must  be  satisfied  that-  there  is  a  need  for  the  additional  facility 
asked  for. 

Further,  and  without  attempting  to  limit  the  generality  of  the  consideration 
which  should  be  given,  I  think  one  factor  bearing  on  the  allocation  of  cost  is  the 
period  of  time  during  which  the  facility  in  question  will  be  used. 

Dealing  with  the  question  of  public  safety,  I  recognize  that  a  break  in  the  main 
line  is  not  lightly  to  be  ordered,  if  there  is  any  reasonable  right  to  believe  that  it 
will  entail  unsafe  operation,  thereby  creating  a  danger  to  those  using  the  line.  The 
nature  of  the  movements  concerned,  the  grades,  the  high  speed  of  the  passenger 
movements  require  that  the  utmost  care  should  be  taken  to  ensure  safe  operation. 

As  already  pointed  out,  some  of  the  traffic  will  come  from  the  east  of  the  point 
where  the  facility  is  asked  for  and  some  from  the  west.  In  the  case  of  movements 
from  the  east,  which  are  against  the  current  of  traffic,  it  appears  to  me  that  a  special 
precaution  is  necessary.  The  movement  against  the  current  of  traffic  will  be  under 
train  order.  At  the  same  time,  I  consider  there  should  be  in  respect  of  this  move- 
ment an  adequate  protective  device  a  proper  distance  from  the  point  where  the  break 
In  the  east-bound  main  line  is  asked  for.  In  the  case  of  movements  from  the  west, 
which  are  with  the  current  of  traffic,  the  situation  would  appear  to  be  somewhat 
difiFerent.  The  movement  would,  of  course,  be  under  train  order;  but  where  the  train 
has  to  work  on  the  main  line  ju-otection  would  have  to  be  obtained  either  by  sending 
out  a  flagman  or  by  having  a  protective  device.  Under  these  conditions,  it  seems  to 
me  that  a  protective  device  should  be  installed.  This  will  cover  movements  both 
from  the  east  and  from  the  west. 

I  am  of  the  opinion  that  justifi<*aiion  for  the  installation  of  the  facility  asked 
for  has  been  established;  the  saptie  to  be  in  place  for  the  period  of  time  set  out  in  the 
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Judgment  of  the  Chief  Commissioner,  and  the  work  to  be  at  the  expense  of  the 
applicant.    The  cost  of  protection  should,  also,  be  at  the  expense  of  the  applicant. 

December  5,  1'921. 

Commissioner  Lawrence  concurred. 


Application  of  the  Alherta  Association  of  Municipal  Districts  for  the  arrangement 
of  the  pit  system  of  cattle  guards. 

File  iS'o.  455.93 

The  following  is  a  copy  of  the  resolution  passed  at  the  Twelfth  Annual  Conven- 
tion of  the  Alberta  Association  of  Municipal  Districts,  held  on  the  22nd-24th 
November,  1920,  and  which  was  placed  before  the  Board  at  its  sittings  at  Edmonton 
on  November  2,  1921,  by  Mr.  W.  J.  Jackman,  Secretary-Treasurer  of  the  Association, 
with  a  request  for  the  views  of  the  Board  upon  it: — 

"  Whereas  there  is  a  great  need  for  more  adequate  cattle  guards  on  the 
railways  of  this  province; 

"  Therefore  be  it  resolved  that  this  convention  is  in  favour  of  the  estab- 
lishment of  the  pit  system  of  cattle  guards,  and  request  our  executive  to  press 
this  matter  on  the  Railway  Commission." 

RULING 

Under  date  of  November  25,  1921,  the  Board  ruled  that  the  Railway  Act  provides 
by  section  274,  subsection  1  (c),  for  the  installation  of  cattle  guards  on  each  side  of 
the  highway,  at  every  highway  crossing,  at  rail  level  with  the  railway  " ;  that  the 
Railway  Act  does  not  specify  the  type  of  cattle  guard  to  be  installed ;  that  the  burden 
is  upon  the  railway  company  as  to  the  efficiency  of  the  type;  and  that  if  a  specific" 
type  of  cattle  guard  is  to  be  indicated,  it  would  appear  to  the  Board  to  be  a  matter 
for  legislation  and  not  for  action  of  the  Board. 


ORDER  No.  31809 

In  the  matter  of  the  complaint  of  the  Union  of  British  Colurnhia  Municipalities' 
against  the  new  exchange  established  hy  the  British  Colurnhia  Telephone  Com- 
panq  at  Kerrisdale,  in  the  province  of  British  Colurnhia,  and  the  increase  in 
long-distance  tolls. 

File  No.  29885.1.1 

Tuesday,  the  24th  day  of  November,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  hearing  the  complaint  at  the  sittings  of  the  Board  held  in  Vancouver, 
October  18,  1921,  the  Union  of  British  Columbia  Municipalities,  the  city  of  Van- 
couver, the  city  of  New  Westminster,  the  municipality  of  Point  Grey,  and  the  British 
Columbia  Telephone  Company  being  represented  at  the  hearing,  and  what  was  alleged 
— and  upon  the  consent  of  the  telephone  company, — 
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The  Board  orders:  That  the  following  tolls  be  made  effective  December  1,  1921, 
namely : — 

Between  Kerrisdale  and  Fraser. 
Between  Collingwood  and  Eburne. 
Between  Collingwood  and  Kerrisdale. 

Two-nimiber  rate  via  local  operator,  5  cents  for  five  minutes. 

Particular-party  rate  via  long  distance,  10  cents  for  three  minutes,  5  cents 
each  additional  minute. 

S.  J".  McLEAlSr, 
Assistant  Chief  Commissioner. 


OKDEK  31813 

In  the  matter  of  the  application  of  the  Canadian  Northern  Saskatchewan  Railway 
Company,  hereinafter  called  the  applicant  company'/  under  section  276  of 
the  Railway  Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic,  tempor- 
arily, its  MelfoH  Northeasterly  Branch  from  a  junction  with  the  Canadian 
Northern  Railway  near  Melfort,  to  Ridgedale,  hetween  mileage  0  and  23-7. 

File  No.  27163.3 

Thursday,  the  24th  day  of  November,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  in 
by  its  Assistant  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit. — 

The  Board  orders:  That  the  ai)i)licant  company  be,  and  it  is  hereby,  authorized  to 
open  for  the  carriage  of  traffic  that  portion  of  its  Melfort  Northeasterly  Branch  from 
a  junction  with  the  Canadian  Northern  Railway,  near  Melfort,  to  Ridgedale,  in  the 
province  of  Saskatchewan,  mileage  0  to  23-7:  Provided  -  that  the  speed  of  trains 
operated  over  the  said  line  of  railway  shall  not  exceed  twelve  miles  an  hour. 


F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  :il82J 


In  the  matber  of  the  complaint  of  the  Boards  of  Trade  of  Montreal  and  Quebec  and 
the  Canadian  National  Millers'  Association  against  the  tariffs  filed  hy  the 
railway  companies  showing  reduced  rates  on  hay,  corn,  and  feed  when  shipped 
to  the  Department  of  Agriculture,  Quebec,  for  feeding  purposes. 

File  No.  31490 

Thursday,  the  24:th  day  of  JSTovcmber,  A.T).  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 
C.  Lawrence,  Commissioner. 

Upon  hearing  the  complaint  at  the  sittings  of  the  Board  held  in  Ottawa, 
November  15,  1921,  the  Montreal  and  Quebec  Boards  of  Trade,  the  Canadian  National 
Millers'  Association,  Grain  and  Provision  Association,  the  Department  of  Agriculture 
of  Quebec,  the  Canadian  Pacific  and  Grand  Trunk  Railway  Companies,  and  the  Cana- 
dian National  Railways  being  represented  at  the  hearing,  and  what  was  alleged, — 

The  Board  orders:  That  the  complaint  be,  and  it  is  hereby,  dismissed. 

F.  B.  OARYELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  351 

In  the  matter  of  the  General  Order  of  the  Board  No.  S50,  dated  November  2Jf,  1921, 
providing  for  certain  reductions  in  domestic  freight  rates,  excepting  tra/ns- 
continental  commodity  rates,  within  Canada;  also  in  sleeping  and  parlor  car 
fares. 

File  No.  31214 

Saturday,  the  26th  day  of  November,  A.D.  1921, 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  Boyce,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

C.  Lawrence,  Commissioner. 

The  Board  orders:  That  the  said  General  Order  No.  350,  dated  November  24. 
1921,  be,  and  it  is  hereby,  amended  by  adding  the  following  clause  to  paragraph  1  of 
the  order,  namely: — 

"  (/)  That  rates  on  cordwood,  slabs,  edgings,  and  mill  refuse  for  fuel 
purposes  be  restored  to  the  basis  in  effect  prior  to  September  13,  1920." 

F.  B.  CARVELL, 

Chief  Commissioner. 
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OEDER  'No.  31815 


///  the  tnatter  of  the  applicai tun  of  the  Canadian  racljlc  Hallwaij  Company,  under 
section  276  of  the  Bailivaii  Act,  1919,  for  aathoritij  to  open  for  the  carriage  of 
traffic  the  deviation  of  its  line  of  railway  hetweoi,  mileage  1-S8  and  1-93  8t. 
John  Suhdivision,  JS^ew  Brunswich  Distinct. 

File  No.  26288.1 

Saturday,  the  26tli  dny  of  November,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Comhiis.simicr. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 

Ulxm  tlie  report  and  recommendation  of  the  Chief  Engineer  of  the  Board,  and  ^ 
the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  the  deviated  portion  of  its  line  of  railway  between 
mileage  1-38  and  1-93  St.  John  Subdivision,  New  Brunswick  District. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  31827 

In  tlie  matter  of  the  application  of  the  Canadian  Noj'thern  Railway  Company,  herein- 
after called  the  "  applicant  company under  section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  that  portion  of  its  Thunder- 
hill  Branch  frorn  Preeceville  to  Lintlaw  (for  temporary  service),  hetween 
mileages  72-6  and  100-3. 

File  No.  5167.58 

Monday,  the  28th  day  of  November,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 
J.  G.  Rutherford,  CM.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  in 
]>y  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of  railway  between  Preece- 
ville and  Lintlaw  (Thunderhill  Branch),  in  the  province  of  Saskatchewan,  from 
mileage  72-6  to  mileage  100-3,  a  distance  of  27-7  miles. 

F.  B.  CARVELL, 


Chief  Commissioner. 


OKDEE  'No.  31833 


In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  herein- 
after called  the  "applicant  company,"  under  section  276  of  the  Railway  Act, 
1010,  for  authority  to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of 
railway  between  Turtleford  and  St.  Walhurg,  between  mileages  67  and  77-8, 
in  the  province  of  Saskatchewan. 

File  No.  11929.38 

Monday,  the  28th  day  of  November,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  in 
by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of  railway  from  Turtleford 
to  St.  Walburg,  between  mileages  57  and  77-8,  in  the  province  of  Saskatchewan: 
Provided  the  speed  of  trains  operated  over  the  said  line  of  railway  shall  not  exceed  a 
rate  of  twelve  miles  an  hour. 

F.  B.  CAEVELL, 

Chief  Commissioner. 


ORDER  No.  31843 

In  the  matter  of  the  application  of  the  Canudiun  Xorthern  Western  Railway  Comr 
pany,  hereinafter  called  the  "applicant  company,"  under  section  276  of  the 
Railway  Act,  1910,  for  authority  to  open,  for  the  carriage  of  traffic  temporarily, 
its  Oneway  subdivision  from  Robinsons  to  Whitecourt,  Alberta,  mileage  33-8 
to  72-3. 

File  No.  28117.8 

Thursday,  the  29th  day  of  November,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C  Boyce,  K.C,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  concurred  in 
by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  Onoway  subdivision  from  Robin- 
sons to  Whitecourt,  in  the  province  of  Alberta,  mileage  33-8  to  72-3:  Provided  the 
speed  of  trains  operated  over  the  said  line  of  railway  shall  not  exceed  a  rate  of  twenty 
miles  an  hour. 

F.  B.  CARVELL, 

Chief  Commisfiionor. 
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GENERAL  ORDER  No.  352 

In  the  matter  of  the  application  of  railway  companies  suhject  to  the  jurisdiction  of 
the  Board  for  approval  of  reduced  standard  freight  tariffs  of  maximum  mileage 
tolls  to  become  effective  December  1,  1921. 

File  31214.12 

Thursday,  the  Ist  day  of  December,  A.D.  1921. 

Hon.  E.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Whereas  standard  freight  tariffs  have  been  filed  by  the  -undermentioned  railway 
companies,  to  become  effective  December  1,  1921,  on  the  reduced  basis  prescribed  by 
General  Order  of  the  Board  No.  350,  dated  November  24,  1921, — 

The  Board  Orders:  That  the  following  standard  freight  tariffs  of  maximum  tolls 
be,  and  they  are  hereby,  approved;  the  rate  scales  of  the  said  tariffs  to  be  published  in 
at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette  preceded  by  the  following 
notice : — 

"  The  undermentioned  standard  freight  tariffs  having  been  filed  for  the 
approval  of  the  Board  of  Railway  Commissioners  for  Canada,  and  having  been 
found  by  the  Board  to  be  in  accordance  with  its  General  Order  No.  350,  dated 
November  24,  1921,  and  having  been  'approved  by  the  General  Order  of  the 
Board  No.  352,  dated  December  1,  1921,  the  rate  scales  thereof  are  hereby  pub- 
lished." 

C.R.C.  No. 

Algoma  Central  and  Iludson  Bay  Railway   579 

Alaoma  Eastern  Railway   320 

Atlantic,  Quebec  and  Western  Railway  Supplement  No.  1  to  83 

Boston  and  Maine  Railroad  ^.   2088 

British  Columbia  Electric  Railway   191 

Canadian  National  Railways  (Supplement  No.  1  to  E-177 

(Supplement  No.  1  to  E-178  • 
W-185 

Ca  n  ;k1  i  n  n  Pn  c i fi  c  Ra  il wa y  ( E-3904 

(W-2613 

Central  Canada  Railway   74 

rVntfiil  Vfrmoiit  Railway   1647 

Cumberland  Railway  and  Coal  Company   14 

Dominion  Atlantic  Railway   688 

Edmonton,  Dun  vegan  and  British  Columbia  Railway   158 

Esquimau  and  Nanaimo  Railway   498 

Essex  Terminal  Railway  '.   600 

Fredericton  and  Grand  Lake  Coal  and  Railway  Sup.  No.  5  to  103 

Glengarry  and  Stormont  Railway   178 

Grand  Trunk  Railway   E-4576 

Grand  Trunk  Pacific  Railway   485 

Grcr.t  X  rtliorn  Railway   (1735 

(1736 
(1737 
(1738 

Kettle  Valley  Railway   283 

Maine  Central  Railroafl  ,   C-2087 


Michigan  Central  Railroad   3066 

Xapierville  Junction  Railway   246 

^N'ew  Brunswick  Coal  and  Railway  Supplement  Xo.  5  to  70 

^^'ew  York  Central  Railroad   (2475 

(2476 

Pere  Marquette  Railway   2364 

Quebec  Central  Railway   806 

Quebec.  Montreal  and  Southern  Railway   750 

Quebec  Oriental  Railway  Supplement  'No.  1  to  101 

Temiscouata  Railway  Supplement  Xo.  1  to  413 

Thousand  Island  Railway   403 

Toronto,  Hamilton  and  Buffalo  Railway   1329 

Toronto  Suburban  Railway   7 

r.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  XO.  31850 

In  the  matter  of  the  application  of  the  .Canadian  Pacific  Eailway  Company,  herein- 
after  called  the  ''  applicant  company,"  under  the  provisions  of  General  Order 
Xo.  119,  date-d  January  SI,  1911^,  for  leave  to  remove  its  station  agent  from 
Monarch,  Alberta. 

File  Xo.  4205.320. 

Ekida\,  the  2nd  day  of  December,  A.D.  1921. 

S.  J.  McLean^  Assistant  Chief  C ommissioner. 
J.  G.  Rutherford^  C.M.G.,  Commissioner. 

Upon  hearing  the  ai>plication  at  the  sittings  of  the  Board  held  in  Calgary,  October 
31,  3921,  the  applicant  company  and  certain  residents  of  the  Village  of  Monarch  being 
represented  at  the  hearing,  and  what  was  alleged, — 

The  Board  Orders:  That  the  applicant  company  be,  and  it  is  hereby  authorized 
to  remove  the  station  agent  at  Monarch,  in  the  province  of  Alberta,  subject  to  and 
upon  the  condition  that  a  caretaker  agent  be  appointed  to  see  that  the  station  is  kept 
clean,  and  when  necessary  heated  and  lighted,  for  the  accommodation  of  passengers, 
and  to  be  present  on  the  arrival  and  departure  of  trains;  the  duties  of  such  caretaker 
agent  to  be  all  those  of  an  ordinary  agent  excepting  the  billing  of  freight  and 
handling  the  telegraph  system. 

S.  J.  McLEAX, 

Assistant   Chief  Commissioner. 
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OKDER  NO.  31869 

In  the  matter  of  the  application  of  the  Canadian  Northern  Ontario  Railway  Com- 
pany, hereinafter  called  the  ''applicant  company/'  under  Section  188  of  the 
Railway  Act,  1019,  for  approval  of  the  location  of  its  station  at  Washago, 
Ontario,  for  the  combined  lines  of  the  applicant  company  and  the  Grand  TrunJc 
Railway  Company,  in  the  Township  of  Rama,  County  of  Ontario,  and  Province 
of  Ontario,  at  mileage  89. 1  Muskoka  Subdivision,  as  shown  on  the  plan,  profile, 
and  booh  of  reference  combined,  dated  August  30,  1921,  on  filer  with  the  Board 
under  file  No.  30721. 

File  No.  30721. 

Saturday,  the  3rd  day  of  December,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  tihe 
Board, — 

The  Board  Orders:  That  the  applicant  company  he,  and  it  is  hereby,  authorized 
to  move  its  station  building  at  Washago,  in  the  province  of  Ontario,  to  a  point  at 
mileage  89.1  Muskoka  Subdivision,  as  shown  on  the  said  plan,  profile,  and  book  of 
reference  combined  on  file  with  the  Board  under  file  No.  30721. 


E.  B.  CARVELL, 

Chief  Commissioner. 


iru    la      >.    *  APR  24  W,. 
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Application  of  the  Canadian  National  Railways  for  approval  of  plan  showing  replace- 
ment of  timber  cattle  pass  hy  72  by  SJf-inch  concrete  pipe  at  mileage  52-6, 
Lachute  Subdivision,  P.Q.  File  No.  31465 

Heard  at  Ottawa,  Xovember  9,  19'21. 

JUDGMENT 

Commissioner  Boyce  : 

The  application  is  by  the  railway  for  an  order  of  the  Board  approving  plans 
filed  showing  replacement  of  a  timber  cattle  pass  by  a  concrete  pipe  72  by  84  inches. 
The  plan  also  shows  the  proposals  of  the  railway  as  to  an  additional  farm  crossing 
at  grade,  to  the  west  of  the  present  under  crossing.  The  dispute,  however,  centres 
around  the  proposals  of  the  railway  to  restrict  the  dimensions  of  the  present  under- 
crossing,  or  cattle  pass,  to  6  by  7  feet,  instead  of  preserving  the  present  dimensions 
thereof,  viz.,  12  ft.  6  in.  by  9  ft.  6  in.  Any  difficulty  or  dispute  there  may  be  as 
to  the  suitability  of  the  level  crossing  proposed,  and  shown  on  the  plans  submitted, 
is  quite  easily  adjustable  between  the  Engineers  of  the  Board  and  of  the  railway, 
having  regard  to  what  is  required  to  make  that  crossing  as  easy  of  passage  as  the 
general  lay-out  will  permit  of. 

The  land  in  question  is  lot  No.  7dQ  on  the  official  plan  or  book  of  reference  of 
the  parish  of  St.  Jerusalem,  Argenteuil,  now  located  within  the  corporate  boundaries 
of  the  town  of  Lachute,  Que.  Mr.  Eraser,  the  present  owner,  has  about  7i  acres 
south  of  the  track,  on  which  his  buildings  are  located,  and  about  -30  acres  on  the 
north  side  of  the  track.    The  property  is  said  to  be  valued  at  about  $5,000. 

The  railway  company  submitted  a  deed  from  one  Hugh  Graham,  a  former  owner 
of  the  farm,  to  the  Great  Northern  Railway  Company,  predecessor  in  title  to  the 
applicant  railway  company,  dated  April  21,  1900,  registered  in  the  Registry  office  for 
the  county  of  Argenteuil,  on  the  3rd  December,  1900,  whereby  the  grantor  conveyed 
to  the  railway  a  strip  of  land,  for  railway  right-of-way,  987  feet  long  from  east  to 
west,  by  73  feet  in  width,  40  feet  thereof  being  south  of  the  central  line  of  the  rail- 
way and  33  feet  thereof  north  of  that  line.  This  strip  comprises  1-7  acres  (more  or 
less),  and  the  consideration  paid  for  it  was  $1,050,  or  about  $615  an  acre,  which  I  am 
of  opinion,  based  on  the  evidence,  and  the  report  of  the  Board's  Engineer,  who 
inspected  and  reported  upon  the  proposals,  and  having  regard  to  the  value  of  the 
whole  property,  was  a  very  substantial  valuation  and,  I  think,  was  probably  more 
than  the  prevailing  price  of  adjoining  land,  of  that  description,  at  that  time. 
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This  registered  deed  contains  this  condition,  or  proviso,  in  limitation  of  the  title 
conveyed  to  the  railway : — 

"  The  said  company  shall  make  and  build  a  culvert  on  said  piece  of  land 
of  4-6  by  6-6  feet,  of  which  I  shall  have  the  use  fo-rever  as  a  cattle  pass." 

The  form  of  the  deed  is  that  approved  by  a  schedule  to  Quebec  Statutes — 4'6  Victoria 
(18S3),  chapter  87,  so  that,  to  my  mind,  the  formal  or  technical  objections  taken  by 
counsel  for  the  owner,  to  the  conveyance,  cannot  prevail.  The  deed  is,  for  all  that 
appears  to  the  contrary,  a  valid  and  subsisting  grant,  in  form  and  substance,  and, 
at  least  for  the  purposes  of  this  application,  must  be  so  regarded. 

The  railway  thereupon,  in  constructing  the  railway,  built,  of  timber,  an  opening 
under  its  tracks,  and  timbered  it,  and,  when  timbered,  the  dimensions  thereof  were 
12  ft.  6  in.  by  9  ft.  6  in.,  which  was  a  larger  opening  than  the  reservation  called 
for,  and  in  making  permanent  improvements  to  roadbed,  upon  plans  proposed,  there 
would  be  substituted  for  this  timbered  opening,  a  concrete  pipe,  of  the  dimensions 
above  specified  and  shown  c-n  the  railways  plan,  which  would  provide  a  passage  of  a 
little  greater  dimensions  than  that  called  for  by  the  reservation  in  the  deed. 

It  is  objected  on  behalf  of  the  present  owner  (George  Fraser),  who  opposes  the 
application,  that  the  railway  built  the  timber  opening  as  a  compliance  with  the  reser- 
vation in  the  deed,  and  that  he,  his  father,  and  other  predecessors  in  title,  having 
uninterruptedly  used  it,  there  can  now  be  no  change  made  in  it,  or,  in  other  words, 
that  Fraser  has  acquired  a  prescriptive  right  to  the  present,  or  timbered  opening, 
notwithstanding  the  specific  reservation,  by  stated  dimensions  of  such  opening. 

The  reservation  in  the  deed  is  simple  and  admits  of  no  dual  construction.  It 
purports  to  convey,  and  does  in  fact,  convey  to  the  railway,  in  fee,  all  of  the  strip 
of  land  therein  and  hereinbefore  described,  excepting  only  a  portion  4  ft.  6  in.  by 
6  ft.  6  in.  for  use  as  a  cattle  pass,  and  reserving  the  use  of  a  cattle  pass  of  those 
dimensions  to  the  grantor,  forever.  All  the  remainder  of  the  strip  of  land,  so 
described,  is  conveyed  to  and  becomes  vested  in  the  railway,  in  fee,  and,  therefore, 
the  timber  opening  now  constructed,  in  so  far  as  it  exceeds  the  dimensions  reserved, 
is  on  the  lands  of  the  railway,  and  is  not  and  was  not  included  in  the  reservation, 
and,  consequently,  neither  the  grantor,  nor  his  successors,  have  any  claim  to  the 
excess.  It  is  the  land  of  the  railway,  and  the  railway  now  proposes  to  use  it  for  rail- 
way purposes,  preserving  the  cattle  pass  permanently,  according  to  the  reservation  in 
the  deed. 

In  all  that  was  urged  as  to  the  deed  not  expressing  the  intent  of  the  parties  there 
is  little  of  moment  as  affecting  the  clear  expression  of  the  registered  deed,  which  must 
govern.  If  the  deed  is  alleged  to  contain  something  not  intended;  if,  in  reserving  a 
piece  of  land  4  ft.  6  in.  by  6  ft.  6  in.,  it  is  alleged  the  intent  was  to  reserve  a  iL^'ger 
piece,  all  that  can  be  said  is  that  there  is  nowhere  any  evidence  of  such  intent,  and, 
if  there  were,  the  remedy  would  be  by  reformation  of  the  deed  in  the  courts,  not  in 
asking  this  Board  to  assume  the  functions  of  a  court  of  equity  and  reform  a  deed, 
quite  plain  upon  its  face,  both  as  to  intent  and  in  expression  of  that  intent. 

It  is  urged  that  by  limiting  the  cattle  pass  to  the  dimensions  proposed,  the 
present  owner  will  be  deprived  of  the  alleged  right,  heretofore  enjoyed,  of  hauling 
hay  from  one  part  of  the  farm  to  another,  through  the  opening  which  was  large 
enough  to  permit  of  it.  The  answer  to  that  is  that  neither  he,  nor  his  predecessors 
in  title,  ever  had  it  as  a  right.  The  opening,  temporarily  made,  was  large  enough 
by  grace  of  the  railway  to  permit  of  teams  passing  through  it,  but  the  owner's  rights 
are  limited  to  an  opening  4  ft.  6  in.  by  6  ft.  6  in.,  for  a  cattle  pass,  not  for  teaming 
or  any  other  purpose  than  a  cattle  pass. 

There  is  no  prescriptive  right  involved.  None  could  have  been  acquired  in  the 
period  the  i)resent  opening  has  been  used — as  against  the  railway  and  the  express 
terms  of  the  grant. 

C.P.R.  V.  Guthrie,  31  S.C.R.  155,  C.R.C.  19. 

G.T.  Ky.  Co.  V.  Valliear,  7  O.L.R.  364;  3  C.R.C.  39'9. 
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The  railway  company  has  carried  out  its  original  contract  in  providing  the 
undercrossing.  Because  it  did  more,  in  the  days  of  construction,  is  no  reason  for 
impairing  or  restricting  its  rights  to  the  use  of  lands  it  purchased  for  railway  purposes 
and  now  requires  to  use  for  such  purposes.  The  original  grantor,  and  his  successors, 
got  what  they  bargained  for,  and,  in  the  plan  now  submitted  for  approval,  the  original 
rights  are  preserved  intact,  which  is  all  that  the  owner  is  entitled  to. 
Stiles  V.  C.P.R.,  8  C.K.C.  190. 

While  it  is  within  the  power  of  the  Board  to  ignore  any  contract  appearing  to 
be  in  contravention  of  the  Railway  Act,  or  which  interferes  with  the  free  exercise  of 
the  Board's  jurisdiction  thereunder,  the  present  case  presents  no  such  features,  and 
the  present  application  is  in  entire  consonance  with  the  agreement,  and  the  rights 
of  the  parties  as  expressed  by  deed,  and  there  is  no  ground  whatever  presented  for 
interfering  with  its  very  reasonable  terms. 
Ray  V.  C.N.R.,  16  C.R.C.  276. 

There  will,  therefore,  be  an  order  approving  the  plans  submitted.  If,  as  I  stated 
in  the  opening,  there  should  be  any  dispute  or  difficulty  about  the  location  of  the 
grade  farm  crossing  shown  thereon,  it  can  be  settled  by  the  Engineer  of  the  Board. 
Ottawa,  December  7,  1921. 

The  Chief  Commissioner  concurred. 


Complaint  of  the  Reford  Grain  Growers'  Association,  Limited,  WilMe,  Sash.,  with 
regard  to  culverts  on  the  Canadian  Pacific  Railway  in  Section  6-39-19  West  8, 
and  culverts  on  the  Grand  Trunk  Pacific  in  Section  6-39-19  West  3  M. 

Files  22390.1  and  22390.2 

MEMORAiTDUM 

Commissioner  Rutherford: 

This  case  arises  out  of  a  complaint  of  the  Reford  Grain  Growers'  Association, 
Limited,  per  H.  W.  Bossingthwaite,  of  Wilkie,  Sask.,  regarding  certain  culverts  on 
the  Kelfield  Subdivision  of  the  Canadian  Pacific  Railway  Company  and  on  the  Unity 
Subdivision  of  the  Grand  Trunk  Pacific  Railway,  situated  in  section  6,  township  13, 
range  19,  west  3  M. 

The  Reford  Grain  Growers'  Association,  Limited,  asked  that  these  culverts  be 
enlarged  so  as  to  avoid  the  annual  spring  flooding  of  adjacent  lands. 

The  original  complaint,  which  was  received  on  May  19,  1921,  was  exceedingly 
vague  and  the  Board  wrote  on  that  date  to  Mr.  Bossingthwaite,  asking  for  further 
particulars.  His  reply,  received  on  June  4,  stated  that  during  the  spring  of  1921  it 
took  about  a  month  for  the  water  to  drain  away  so  as  to  make  the  roads  passable,  and 
that,  in  his  opinion,  the  culverts  should  be  at  least  sixteen  feet  wide. 

Copies  of  both  of  Mr.  Bossingthwaite's  letters  were  sent  to  the  Canadian  Pacific 
and  Canadian  National  Railways  on  June  7,  1921.  On  June  13,  1921,  a  further  letter 
was  received  from  Mr.  Bossingthwaite,  calling  attention  to  another  culvert  situated 
on  the  Grand  Trunk  Pacific  Railway  in  section  5,  township  29,  range  19,  West  3  M., 
and  a  copy  of  this  complaint  was  sent  to  the  Canadian  National  Railways  on  June  20, 
1921. 

On  July  27",  1921,  the  Canadian  Pacific  Railway  Company  wrote  the  Board  dis- 
claiming responsibility  for  the  flooding  complained  of,  which  they  stated  was  caused 
by  the  grade  of  the  Grand  Trunk  Pacific,  but  admitting  that  the  Canadian  Pacific 
Railway  Company's  tracks  were  flooded  during  the  period  of  high  water. 

After  the  usual  formal  intermediate  correspondence  a  definte  reply  was  received 
from  the  Canadian  National  Railways  on  August  4,  1921,  in  which  it  was  stated  that 
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their  Chief  Engineer  recommended  a  drainage  ditch  at  an  estimated  cost  of  $3,700; 
that  this  ditch  would  benefit  both  the  Canadian  Pacific  and  Canadian  National  lines, 
and  suggested  that  the  cost  might  be  divided  between  the  two  railways.  The  Cana- 
dian National  Railways  asked  that  one  of  the  Board's  engineers  should  visit  Wilkie 
and  report  on  the  matter,  with  a  view  to  allocating  the  cost,  their  division  engineer 
to  meet  the  Board's  engineer  on  the  ground. 

On  August  4  Division  Engineer  Drury  was  instructed  to  make  the  necessary 
arrangements  for  visiting  the  ground  and  reporting  on  the  whole  matter.  Under  date 
of  August  22  Mr.  Drury  reported  that  he  had  made  an  inspection  in  company  with 
Mr.  J.  W.  White,  District  Engineer;  Mr.  K.  W.  Ross,  Division  Engineer,  and  Mr.  J. 
Irwin,  Superintendent  of  the  Canadian  National  Railways;  also  Mr.  J.  V.  McNabb, 
District  Engineer  of  the  Canadian  Pacific  Railway  Company  at  Saskatoon,  Sask. ; 
Mr.  S.  y.  Bell,  one  of  the  councillors  of  the  municipality;  Mr.  McFarland  and  Mr. 
H.  W.  Bossingtliwaite,  of  the  Reford  Grain  Growers'  Association. 

After  examining  carefully  into  the  situation,  it  was  decided  by  the  parties  con- 
cerned that  the  conditions  complained  of  could  best  be  overcome  by  the  construction 
of  a  drainage  ditch,  as  outlined  in  detail  in  Division  Engineer  Drury's  report,  at  an 
estimated  cost  of  about  $5,000,  and  Mr.  Drury  suggested  in  his  report  that  the  two 
railway  companies  should  bear  the  cost  of  this  work  equally,  the  work  to  be  done  by 
the  Grand  Trunk  Pacific,  with  the  co-operation  of  the  Canadian  Pacific  Railway 
Company,  and  to  be  completed  by  November  1,  1921. 

This  report,  which  was  approved  by  the  Chief  Engineer  of  the  Board,  was  on 
September  6  submitted  to  the  railway  companies  with  the  request  that  they  should 
show  cause  why  order  should  not  go  accordingly.  On  September  15,  1921,  the  Cana- 
dian National  Railways  advised  the  Board  that  if  the  Canadian  Pacific  Railway 
Company  would  consent  to  the  equal  division  of  the  costs,  their  General  Superin- 
tendent would  recommend  that  the  work  be  done,  the  estimated  cost  now  being  $5,200. 

On  October  4  the  Canadian  Pacific  Railway  Company  advised  the  Board  that 
while  doubtless  the  conditions  complained  of  would  be  materially  alleviated  by  the 
construction  of  the  ditch  as  recommended,  its  engineers  were  of  opinion  that  the 
difiiculty  could  not  be  solved  by  this  means;  at  the  same  time  it  advanced  reasons 
why  the  Canadian  National  Railways  should  pay  two-thirds  and  the  Canadian  Pacific 
Railway  only  one-third  of  the  cost  of  the  ditch  in  question. 

The  attitude  thus  assumed  by  the  Canadian  Pacific  Railway  Company  gave  rise 
to  still  further  correspondence  with  both  companies,  thus  bringing  the  matter  up  to 
November  18,  1921,  when  it  was,  of  course,  too  late,  owing  to  weather  conditions,  to 
proceed  with  the  work  this  season.  It  is  most  regrettable  that  owing  to  the  stand 
taken  by  the  Canadian  Pacific  Railway  Company,  the  ditch  could  not  be  completed 
this  fall,  as  the  lands  will  doubtless  be  again  flooded  next  spring. 

I  am  of  opinion  that  in  view  of  Division  Engineer  Drury's  report,  as  approved 
by  the  Chief  Engineer,  order  should  issue  for  the  construction  of  a  ditch,  as  outlined 
in  the  said  report,  and  shown  on  the  plan  on  file  with  the  Board,  the  cost  to  be  borne 
equally  by  the  Canadian  Pacific  Railway  Company  and  the  Canadian  National  Rail- 
ways, and  the  work  to  be  completed  on  or  before  June  15,  1922. 
Ottawa,  December  8,  1921. 

The  Chief  Commissioner,  the  Assistant  Chief  Commissioner,  and  Commissioner 
Boyce  concurred. 
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Application  of  the  City  of  Brandon,  Man.,  for  removal  of  Knox  Station  and  the  estab- 
lishment of  joint  station  at  the  'point  of  intersection  of  the  Grand  Ti*unlc 
Pacific  and  Canadian  Pacific  Railways,  about  one  mile  east  of  the  present  site. 

Heard  at  Brandon,  Man.,  April  23,  1921.  File  17666 

JUDGMENT 

Commissioner  Boyce: 

The  application,  twice  si)oken  to  before  the  Board,  is  by  the  city  of  Brandon, 
supported  by  petition  signed  on  behalf  of  the  Brandon  'City  Council,  by  the  Mayor;  by 
the  Brandon  Board  of  Trade;  and  by  the  municipality  of  Elton,  in  which  latter  muni- 
cipality the  station  at  Knox  is  situated,  for  removal  of  Knox  station  (ten  miles  from 
Brandon)  and  the  establishment  of  a  joint  station  at  a  point  about  one  mile  east  of 
the  present  Knox  station  site  where  the  lines  of  the  Grand  Trunk  Pacific  system  (now 
Canadian  N^ational  Railways)  intersect  those  of  the  Canadian  Pacific  Railway 
(Brandon,  Rapid  City  and  Minnesota  Branch). 

The  location  of  the  station  site  at  Knox,  on  the  present  Canadian  ISTational 
Railway  (formerly  Grand  Trunk  Pacific  Railway)  was  approved,  as  at  present  located, 
by  Order  of  the  Board  No.  14228,  dated  July  13,  1911,  upon  application  of  the  railway, 
under  the  appropriate  section  of  the  Railway  Act,  upon  a  plan  filed  and  upon  notice 
to  the  municipality  of  Elton,  which  municipality,  by  letter  under  date  July  6,  1911, 
approved  of  the  location.  The  present  station  site  is,  therefore,  one  approved  by  the 
Board,  under  the  Railway  Act,  upon  an  application  of  the  railway,  approved  by  the 
municipality. 

There  are  no  local  interests  affected  by  this  application.  There  is  little  business, 
freight  or  passenger,  transacted  at  Knox,  no  buildings  of  any  kind  (the  evidence 
states),  and  taxes  are  now  being  paid  on  only  one  lot  in  the  Grand  Trunk  Pacific 
townsite.  There  is  no  accommodation  there  for  passengers.  There  is  no  agent  there ;  it 
being  merely  a  flag  station.  At  the  point  of  crossing  of  G.T.P.  lines  and  the  C.P.R. 
there  is  an  interchange  track,  and  it  is  at  that  point  that  the  Brandon  merchants  seek 
to  have  established  a  joint  station,  maintained  by  the  C.P.R.  and  the  C.N.R.,  with 
all  necessary  facilities  for  handling  and  transferring  freight  (C.L.  and  L.C.L.), 
passengers  and  express,  necessitating  the  maintenance  of  that  station  by  one  or  both 
the  railways,  as  an  agency  station. 

The  grounds  upon  which  the  application  is  based  are  practically  confined  to  the 
convenience  of  Brandon  shippers  and  travellers.  Brandon  merchants  complain,  not 
without  some  reason,  that  they  are  out  of  touch  with  the  traffic  on  what  is  known  as 
the  Gralid  Trunk  Pacific  line,  and  are  handicapped  by  extra  haulage  in  shipments  to 
and  from  the  territory  through  which  that  line  runs,  and  which,  they  allege,  should 
naturally  be  tributary  to  their  city.  This  difficulty,  or  disadvantage,  they  strongly 
represent,  would  be  overcome  by  the  method  proposed  in  this  application,  giving  them 
easier  and  cheaper  access  to  Grand  Trunk  Pacific  territory,  from  Brandon,  and  to 
shippers  of  produce  from  that  territory  to  Brandon,  through  the  proposed  junction  to 
be  established  at  Knox,  and  the  maintenance  there  of  a  joint  station  with  all  the 
facilities  referred  to.  The  object  of  the  application  is  most  laudable,  and  is  demon- 
strative of  the  energy  and  vigilance  of  its  merchants,  in  their  persistent  and  well- 
directed  efforts  to  extend  the  importance  of  their  city  as  a  distributing  centre  and 
market  town.  A  number  of  instances  were  cited  at  the  hearings  of  the  various  ways 
in  which  the  merchants  of  Brandon,  and  producers  in  Grand  Trunk  Pacific  territory, 
are  prejudiced  as  regards  freight  rates,  in  any  shipments  from  or  to  Brandon,  to  or 
from  that  territory,  and  in  similar  passenger  travel,  and  these  are  supported  by  a 
statement  showing  a  prospective  tonnage  of  some  8,591,668  pounds  which  it  is  antici- 
pated, or  promised,  would  be  available  in  traffic  over  this  line  if  the  application  were 
granted,  and  connection,  by  this  means  afforded,  with  Grand  Trunk  Pacific  territory. 

Beyond  the  signature  of  the  petition  of  the  local  municipality  of  Eldon,  and  the 
endorsation  of  the  application  by  the  rural  municipalities  of  Ellice,  Spy  Hill,  and 
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Miniota,  representing  territory  on  the  G.T.P.  line  west  of  Knox,  there  is  no  complaint 
from  shippers  on  the  line  outside  Brandon,  and  the  representations  contained  in  the 
letters  from  the  rural  municipalities  mentioned  are  all  indicative  of  a  very  praise- 
worthy desire  to  enlarge  the  available  markets  for  their  produce,  which  would  be 
accomplished,  as  they  aver,  if  their  territory,  at  present  off  the  Brandon  C.N.R.  line 
through  this  joint  station  and  transfer,  were  brought  into  closer  and  more  direct  and 
cheaper  communication  with  that  market. 

The  attitude  of  the  railways  affected  is  a  neutral  and  disinterested  one.  They 
neither  advocate,  nor  seriously  oppose  the  application,  except  as  to  the  expense 
involved  in  moving  the  station  from  its  present  site,  establishing  the  joint  station  at 
the  junction,  maintaining  the  station,  and  furnishing  the  requisite  train  service — all 
important  factors.  To  this  they  all  object.  They  express  themselves  as  willing  to 
serve  the  city  of  Brandon  so  far  as  is  consistent  with  the  interests  of  their  respective 
railways,  but  they  are  apprehensive  as  to  the  benefits  to  be  derived  from  the  movement, 
and  the  C.P.R.  (although  not  directly  affected  so  far  as  I  can  see)  objects  because  it 
contends  that  the  added  burden  .would  be  wholly  uncalled  for  and  unwarranted  by 
the  prospective  traffic  which,  it  contends,  is  already  sufficiently  and  adequately  pro- 
vided for  by  interchanges  established  under  direction  of  the  Board.  That  road,  not 
unreasonably,  objects  to  sharing  any  expense  of  the  interchange  facilities,  says  they 
are  not  warranted,  and  to  stopping  their  trains  at  the  joint  station,  when  they  have  a 
stop  at  Forrest,  about  one  mile  and  a  half  away. 

Mr.  Stephen,  General  Traffic  Manager  of  the  C.lSr.E,.,  speaks  of  the  traffic  involved. 
He  stated  that  as  a  favour  to  the  public  his  road  undertook  to  handle  an  L.C.L.  car 
once  a  week  from  Brandon  to  the  interchange  track  at  Knox.  On  March  15  last,  they 
operated  a  car  with  but  2,000  pounds  of  merchandise;  on  the  following  week,  10,000 
pounds;  on  March  29,  2,000  pounds;  on  April  5,  2,000  pounds;  and  on  the  19th,  2,000 
pounds,  or  a  total  of  less  than  a  carload  in  more  than  a  month,  or  an  average  of  about 
one  ton  and  a  half  of  freight  per  week;  and  Mr.  Flintoft  said  that  no  new  business 
would  develop  to  the  roads;  that  if  the  business  on  this  line  were  increased  by  the 
facilities  asked  (which  all  the  railways  seem  to  think  highly  problematical)  it  would 
be  business  diverted  from  some  other  interchange. 

As  to  milk,  cream,  and  dairy  traffic,  it  is  pointed  out  that  the  country  is  grid- 
ironed  almost  with  railways,  the  roads  are  good,  and  a  haulage  by  team  of  one  and 
a  half  miles  extra,  to  an  established  shipping  station,  is  not  unreasonable,  and  has  been 
so  held  by  this  Board.  Mr.  Flintoft  urged  further  that  considerable  annual  expendi- 
ture would  be  involved,  and  that  the  revenues  would  not  be  enough  to  pay  the  salary 
of  the  agent.  The  passenger  business  is,  practically,  a  non-existent  factor.  Little  was 
urged  as  to  its  i)robable  increase,  except  that  Mr.  Wilcox  said  that,  in  his  opinion, 
there  would  not  be  a  passenger  a  week  (using  the  through  line  I  suppose  he  meant). 

While  it  is,  of  course,  most  desirable  that  in  administering  the  facility  clauses 
of  the  Railway  Act,  this  Board  should  do  so  in  the  broadest  possible  manner,  within 
the  spirit  and  meaning  of  the  Act,  with  a  view  to  affording  the  widest  and  cheapest 
possible  facilities  to  shippers  in  getting  access  to  wider  markets,  and  while  this  appli- 
cation is  made  by  the  Board  of  Trade  and  merchants  of  Brandon,  with  that  desirable 
and  praiseworthy  object  in  view,  I  am  of  opinion,  after  an  exhaustive  and  anxious 
consideration  of  all  that  has  been  so  forcefully  urged  in  support  of  the  application, 
that  the  application  is  not  one  which  the  Board  would,  under  present  circumstances, 
be  justified  in  granting. 

As  has  been  said  by  the  present  Assistant  Chief  Commissioner  (McLean)  of  this 
Board,  in  delivering  the  judgment  of  the  Board,  in  Hartin  et  al.  v.  C.N.R.,  21  C.R.C., 
at  p.  44: — 

"It  seems  to  me,  however,  that  the  general  intention  of  the  Act  is  that 
initial  discreti(jn  as  to  the  location  of  stations  should  be  with  the  railway,  and 
tliat  the  Board  is  justified  in  intervening  only  when  there  has  been  an  unreason- 
&h\e  exercise  of  this  discretion,  or  where  there  are  exceptional  circumstances." 

With  thia  opinion  I  concur. 
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I  am  unable  to  find  from  anything  that  has  been  urged  at  the  two  hearings,  or 
otherwise,  that  there  was  any  unreasonable  exercise  of  the  railway's  discretion  in 
establishing  its  station  at  Knox,  after  notice,  to  and  with  the  consent  of  the  muni- 
cipalities affected,  upon  its  present  site;  and  in  all  that  has  been  so  strenuously  urged 
on  behalf  of  the  applicants,  I  am  also  unable  to  find  any  such  exceptional  circum- 
stances as  would  warrant  the  Board  in  making  the  order  asked  for.  The  application 
is  not  directed  against  the  unsuitability  of  the  present  site  chosen  by  the  railway  in 
the  exercise  of  its  prerogative  so  to  do,  subject  to  the  approval  of  the  Board  upon 
notice  to  the  municipalities  concerned.  This  has  been  done  and  is  not  now  attacked. 
What  is  urged  is  that  if  the  station  were  removed,  and  established  at  the  interchange 
point  a  mile  away,  it  would  open  up  a  wider  traffic  at  the  interchange  point  which  is 
already  there.  There  is  no  such  traffic  shown  as  justifies  the  large  expense  involved 
upon  the  railways  by  the  removal  of  the  station,  the  establishment  and  maintenance 
of  the  joint  station,  the  employment  of  the  extra  agents  and  men  necessary  for  the 
business,  and  in  providing  the  extra  train  service  necessarily  incident  to  the  change. 
The  railways  concerned  object  to  that  feature,  while  maintaining  a  somewhat  passive 
attitude  otherwise. 

The  order  cannot  be  made  without  providing  for  this  expense,  and  it  cannot  be 
saddled  upon  the  applicants,  and,  I  think,  ought  not  to  be  imposed  upon  the  railways 
who  object  to  it. 

It  is  regrettable  that  a  matter  involving  so  much  to  the  city  of  Brandon  could 
not  have  been  adjusted  by  agreement  between  the  applicants  and  the  railways  con- 
cerned. In  the  absence  of  such  agreement,  I  am  forced  to  the  conclusion  that  no  such 
case  of  exceptional  circumstances  has  been  established  as  would  justify  the  interven- 
tion of  the  Board,  which  would  necessarily  involve  the  imposition  of  heavy  financial 
burdens  upon  the  railways  concerned,  entirely  unwarranted  by  the  present  traffic,  and 
somewhat  obscure  as  regards  the  traffic  to  be  reasonably  expected,  and  no  such  order 
should  be  made. 

I  would  dismiss  the  application.  , 
Ottawa,  December  12,  1921. 

The  Chief  Commissioner  concurred. 


Application  of  the  Rural  Municipality  of  Fort  Garry,  Manitoba,  for  an  Order 
directing  the  Canadian  National  Railways  to  construct  and  maintain  a  proper 
and  suitable  street  crossing  or  sidewalk  crossing  over  the  tracks  of  the  said) 
railway  company  where  same  cross  Fairfield  Avenue,  in  said  Municipality  of 
Fort  Garry. 

File  23361 

Heard  at  Winnipeg,  November  9,  1921. 

JUDGMENT 

CoMMissioxER  Rutherford: 

This  case  was  spoken  to  at  the  sittings  of  the  Board  at  Winnipeg,  Manitoba,  on 
Wednesday,  the  9th  day  of  November,  1921. 

Mr.  E.  R.  Siddall,  who  appeared  on  behalf  of  the  municipality,  explained  that 
the  application  had  been  forwarded  to  the  Board  at  Ottawa  and  filed  there  on  October 
21,  1921.  The  papers  in  the  case  were  not  before  the  Board,  and  as  Mr.  Temple,  on 
behalf  of  the  railway  company,  had  no  exact  information,  it  was  agreed  that  the 
matter  should  be  later  dealt  with  on  written  submissions,  the  applicants  to  be  furnished 
with  copies  of  all  communications  made  to  the  Board  by  the  railway  company. 

The  railway  company  by  letter  dated  November  16,  1921,  opposing  the  application, 
stated  that  no  necessity  existed  for  the  construction  of  the  crossing  asked  for,  there 
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being  only  seven  houses  west  of  the  railway,  whose  residents  might  possibly  find  the 
proposed  crossing  slightly  more  convenient  than  that  now  existing  at  the  Fort  Garry 
boulevard.  The  railway  company  urged  careful  consideration  by  the  Board,  before 
granting  this  and  similar  applicatios  for  crossings  in  this  vicinity,  pointing  out  that 
as  settlement  advances,  such  crossings  as  may  be  necessary  can  be  more  advantage- 
ously located  than  at  present,  especially  in  view  of  the  fact  that  as  yet  the  public  is 
suffering  no  real  inconvenience. 

On  December  10,  1921,  Division  Engineer  Drury,  having  been  instructed  to  make 
an  inspection  of  the  proposed  crossing,  reported  that  while  its  installation  would  be 
a  convenience  for  the  residents  of  seven  houses  situated  on  Fairfield  avenue  to  the 
west  of  the  Canadian  National  Railways,  these  people  have  only  to  walk  some  seven 
hundred  and  seventy-five  feet  to  reach  the  car  tracks  by  way  of  the  Fort  Garry  boule- 
vard crossing,  and  stated  that  in  his  opinion  the  construction  and  opening  up  of  the 
sidewalk  crossing  at  Fairfield  avenue  is  not,  as  yet,  necessary. 

The  Chief  Engineer  of  the  Board  has  entirely  agreed  in  the  findings  of  Division 
Engineer  Drury  in  this  matter.  In  view  of  the  circumstances  as  above  set  forth,  I 
am  of  opinion  that  the  application  should  be  refused,  and  order  should  issue  dismissing 
the  same. 

Ottawa,  December  14,  1921. 

The  Assistant  Chief  Commissioner  concurred. 


Cons'iderdtion  of  tlie  matter  of  protection  at  Selkirk  Avenue  Crossing,  Mileage  0-5, 
Winnipeg  Beach  Subdivision  of  the  Canadian  Pacific  Raihoay. 

File  27365.11 

Heard  at  Winnipeg,  Xovember  8,  1921. 

JFDGM^ENT 

Commissioner  Rlthekfurd: 

This  case  was,  on  the  Board's  own  motion,  set  down  for  hearing  at  Winnipeg, 
Manitoba,  on  Tuesday,  the  8th  day  of  November,  1921,  attention  having  been  drawn 
to  the  matter  of  protection  at  this  crossing  by  an  accident  there  on  February  4,  1921, 
in  which  two  men  were  injured. 

The  crossing  in  question  is  jirotected  in  so  far  as  the  electric  railway  is  con- 
cerned, by  a  watchman  installed  by  order  of  the  Board  Xo.  15449,  issued  Xovember 
25,  1911,  and  by  a  half-interlocking  plant,  installed  under  the  Board's  order  Xo. 
17191,  of  date  September  16,  1912. 

It  was  brought  out  in  evidence  at  the  hearing,  and  generally  admitted,  that  the 
watchman,  who  operates  the  half-interlocking  plant  and  who  is  maintained  entirely 
at  the  expense  of  the  electric  railway,  does  not  in  any  way  protect  pedestrian  or 
vehicular  traffic,  his  duty  being  to  safeguard  the  movements  of  the  electric  and  steam 
railways  at  this  point. 

The  figures  as  to  traffic  which  have  been  supplied  at  the  request  of  the  Board  by 
the  Canadian  Pacific  Railway  Compaliy,  the  Winnipeg  Electric  Railway  Company 
and  the  city  of  Winnipeg,  indicate  very  clearly  that,  in  the  interests  of  public  safety, 
further  protection  at  this  crossing  is  urgently  required. 

The  daily  train  movements,  as  reported  by  the  Canadian  Pacific  Railway  Com- 
pany, vary  greatly  with  the  seasons,  being  comparatively  few  during  the  winter 
months,  and  showing  a  marked  increase  in  summer,  when  passenger  traffic  to  Win- 
nipeg Beach  i.s  heavy. 

The  daily  average  train  movement  for  July,  1921,  was  twelve  (12),  for  October 
eeven  C7),  and  for  February  3-4. 
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111  the  48-hour  period  between  6  a.m.,  November  10,  and  6  a.m.,  November  12, 
1921,  the  street  crossing  was  used  by  l,48i9  pedestrians,  191  bicyclists,  318  motor 
vehicles,  and  195  horse-drawn  vehicles,  or  an  average  of  1,0'96  movements  for  each 
24  hours.  The  number  of  street  cars  crossing  in  each  24-hour  period  is  stated  by  the 
Winnipeg  Electric  Railway  Company  to  be  574. 

These  figures  indicate  that  this  is  a  very  busy  crossing.  While  it  is  fully  pro- 
tected in  so  far  as  the  steam  and  electric  railways  are  concerned,  there  would  appear 
to  be,  in  the  absence  of  gates,  little  or  no  protction  for  the  ordinary  street  traffic. 

I  think  that,  as  recommended  by  the  Chief  Operating  Officer  of  the  Board,  gates 
should  be  installed  to  be  interlocked  with  the  derails  on  the  street  railway  track  and 
operated  day  and  night,  the  work  to  be  completed  not  later  than  June  1,  1922. 

In  view  of  the  facts  that  the  street  is  senior  to  the  steam  railway,  which  is  actu- 
ally responsible  for  all  the  difficulty ;  that  the  cost  of  the  present  protection  is  defrayed 
entirely  by  the  electric  railway  ccanpany,  and  that  the  city,  having  permitted  these 
conditions  to  be  created,  is  to  a  reasonable  extent  responsible  for  the  safety  of  its 
ratepayers,  I  am  of  opinion  that  the  cost  of  installing  the  gates  should  be  borne  by 
the  city  of  Winnipeg,  less  25  per  cent  to  be  advanced  out  of  the  Grade  Crossing  Fund, 
the  costs  of  maintenance  and  operation  to  be  borne  equally  by  the  Canadian  Pacific 
Railway  Company  and  the  Winnipeg  Electric  Railway  Company. 

The  latter  cannot  reasonably  be  held  responsible  for  the  protection  of  c-rdinary 
traffic  from  danger  arising  out  of  the  existence  of  the  steam  railway,  but  inasmuch 
as  the  protection  now  maintained  by  it  on  behalf  of  its  own  equipment  will  be  not 
only  continued  but  improved,  it  should,  I  think,  pay  a  fair  proportion  therefor. 

Ottawa,  December  17,  1921. 

Assistant  Chief  Commissioner  McLean  concurred. 


ORDER  No.  31880 

In  the  matter  of  the  application  of  the  Grand  Trunk  Railway  Company  of  Canada, 
hereinafter  called  the  "  applicant  company"  under  section  179  of  the  Railway 
Act,  1919,  for  authority  to  close  its  station  at  RocMand,  in  the  township  of 
Clarence,  county  of  Russell,  and  province  of  Ontario,  and  to  use,  jointly,  the 
Canadian  Northern  Ontario  Railway  Company's  station  at  that  point. 

File  No.  31455.1 

Tuesday,  the  6th  day  of  December,  A.D.  1921. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof  and  on 
behalf  of  the  town  of  Rockland, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby  authorized  to 
close  its  station  at  Rockland,  in  the  township  of  Clarence,  county  of  Russell,  and 
province  of  Ontario,  subject  to  and  upon  the  conditions  that  the  applicant  company 
keep  open  the  tracks  of  the  Grand  Trunk  Railway  Company  between  the  "Y"  switch 
and  the  Grand  Trunk  station  as  an  industrial  siding,  and  place  any  cars  which  arrive 
over  the  Grand  Trunk  Railway  Company's  rails  on  the  said  track  for  unloading,  if  so 
consigned  by  the  owner. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  31871 

In  the  matter  of  the  application  of  the  Grand  River  Railway  Company,  hereinafter 
called  the  "applicant  company"  under  section  330  of  the  Railway  Act,  1919, 
for  approval  of  its  Standard  Mileage  Freight  Tariff,  C.R.C.  No.  57,  Supplement 
No.  1,  on  file  with  the  Board  under  file  No.  29598. 

Wednesday,  the  7th  day  of  December,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner, 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  its  appearing  that  the  said  tariff  is  on  the  basis  of  the  rates  authorized  under 
General  Order  of  the  Board,  No.  350,  dated  November  24,  1921;  and  upon  the  report 
and  recommendation  of  the  Traffic  Officer  of  the  Board, — 

The  Board  orders:  That  the  applicant  company's  Standard  Mileage  Freight 
Tariff,  Supplement  No.  1  to  C.R.C.  No.  57,  on  file  with  the  Board  under  the  said  file 
No.  29598,  be,  and  it  is  hereby,  approved;  the  said  tariff,  with  a  reference  to  this 
order,  to  be  published  in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

F.  B.  CARYELL, 

Chief  Commissioner. 


ORDER  No.  31872 

In  the  matter  of  the  application  of  the  Lake  Erie  and  Northern  Railway  Company, 
hereinafter  called  the  "  applicant  company"  under  section  330  of  the  Railway 
Act,  1919,  for  approval  of  its  Supplement  No.  2  to  Standard  Mileage  Freight 
Tariff,  C.R.C.  No.  165,  on  file  with  the  Board  under  file  No.  1803^.109. 

Wednesday,  the  7th  day  of  December,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  its  appearing  that  the  said  tariff  is  on  the  basis  of  the  rates  authorized 
under  General  Order  of  the  Board  No.  350,  dated  November  24,  1921;  and  upon  the 
report  and  recommendation  of  the  Traffic  Officer  of  the  Board, — 

The  Board  orders:  That  the  applicant  company's  Standard  Mileage  Freight 
Tariff,  Supplement  No.  2  to  C.R.C.  No.  165,  on  file  with  the  Board  under  the  said  file 
No.  18031.109,  be,  and  it  is  hereby,  approved;  the  said  tariff,  with  a  reference  to  this 
order,  to  be  published  in  at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

F.  B.  CARVELL, 

Chief  Commissioner. 


OEDER  No.  31902 

In  the  matter  of  the  application  of  the  Canadian  National  Railways,  hereinafter  called 
the  applicants/'  for  authority  to  close  the  station  at  Yonher,  mileage  611-2 
Unity  Subdivision,  Grand  Trunk  Pacific  Railway,  and  to  move  the  agent  to- 
Winter,  mileage  60JfO,  in  the  province  of  Saslcatchewan. 

File  No.  17667 

Friday,  the  9tli  day  of  December,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  ISTantel,  K.C.,  Deputy  Chief  Commissioner. 

J.  G.  BuTHERFORD,  C.M.G.,  Commissioner. 

C.  Laavrence,  Commissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof  and  on 
behalf  of  the  rural  municipality  of  Senlac  No.  411;  and  upon  the  report  and  recom- 
mendation of  an  inspector  of  the  Board,  concurred  in  by  its  Chief  Operating  Officer, — 

The  Board  orders:  That  the  applicants  be,  and  they  are  hereby,  aiithorized  to 
remove  the  station  agent  at  Yonker,  in  the  province  of  Saskatchewan,  subject  to  and 
upon  the  condition  that  a  caretaker  be  appointed  to  see  that  the  station  waiting-room 
is  kept  clean,  and  when  necessary  heated  and  lighted  for  the  accommodation  of  pas- 
sengers on  the  arrival  and  departure  of  trains,  and  to  see  that  package  freight  and 
express  shipments  are  properly  housed. 

F.  B.  CAKVELL, 

Chief  Commissioner. 


ORDER  No.  31900 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  herein- 
after called  the  "applicant  company,"  under  section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  its  line  of  railway  from 
Lintlaw  to  Kelvington,  between  mileage  100-3  and  11 '^-1. 

File  No.  5167.58 

Monday,  the  12th  day  of  December,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C.  Boyce,  K.C,  Commissioner. 

J.  G.  BuTHERFORD,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  in 
by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of  railway  from  Lintlaw  to 
Kelvington,  in  the  province  of  Saskatchewan,  mileage  100-3  to  114-1:  Provided  that 
trains  operated  over  the  said  line  be  limited  to  a  speed  not  exceeding  the  rate  of 
twelve  miles  an  hour. 

F.  B.  CAEVELL, 

Chief  Commissioner. 
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ORDER  No.  31904 

In  the  matter  of  the  application  of  the  Canadian  Nor-thern  Railway  Company,  herein^ 
after  called  the  "  applicant  company  "  under  section  188  of  the  Railway  Act, 
1919,  for  approval  of  the  location  of  its  freight  and  passenger  shelter  in  the 
Southwest  Quarter  of  Section  3Jf,  Township  JfJf,  Range  28,  West  Principal  Meri- 
dian, at  Barrows  Junction,  in  the  province  of  Manitoba,  as  shown  on  the  plan 
dated  November  21,  1921,  on  file  with  the  Board  under  file  No.  28780.15. 

Tuesday,  the  13th  day  of  December,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Chief  Operating  Officer  of  the 
Board, — 

The  Board  orders:  That  the  location  of  the  applicant  company's  proposed  freight 
and  passenger  shelter  in  the  southwest  quarter  of  section  34,  township  44,  range  28, 
west  Principal  Meridian,  at  Barrows  J  unction,  in  the  province  of  Manitoba,  as  shown 
on  the  plan  on  file  with  the  Board  under  the  said  file  No.  28780.15,  be,  and  it  is  hereby, 
approved. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  31911 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  herein- 
after called  the  "  applicant  company"  under  section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  the  connection  of  its- 
railway  with  the  Grand  Trunk  Pacific  Railway  at  Union  Junction,  Alberta,  in 
the  Northeast  Quarter  of  Section  15,  Township  53,  Range  25,  West  J^th  Meri- 
dian. 

File  No.  31472 

Tuesday,  the  13th  day  of  December,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  CM.G.,  Commissioner. 

Upon  tlie  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  in 
by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  the  connections  of  the  track  of  the  Edmonton  and 
Slave  Lake  and  the  Grand  Trunk  Pacific  Railways  at  Union  Junction,  in  the  province 
of  Alberta,  in  the  northeast  quarter  of  section  15,  township  53,  range  25,  west  4th 
Meridian. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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OEDEE  No.  31913 

In  the  matter  of  the  application  of  the  Windsor,  Essex  and  Lake  Shore  Ra^nd  Railway 
Company,  hereinafter  called  the  "  applicant  company,"  under  section  276  of 
the  Railway  Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  that 
portion  of  its  line  of  railway  in  the  town  of  Kingsville,  county  of  Essex,  and 
province  of  Ontario,  more  particularly  hereinafter  descrihed. 

File  No.  31375 

Tuesday,  the  13th  day  of  December,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  EuTHERFORD,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of  the 
Boaid,  concurred  in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of  railway  extending  from  a 
point  on  its  constructed  line  on  Main  street,  in  the  town  of  Kingsville,  county  of 
Essex,  and  province  of  Ontario,  opposite  to  lot  7,  thence  extending  in  a  southeasterly 
direction,  and  across  a  portion  of  Main  street.  Pearl  street.  Mill  street,  and  a  portion 
of  Lansdowne  avenue,  to  a  connection  with  its  constructed  line  on  Lansdowne  avenue, 
about  140  feet  south  of  Mill  street,  a  distance  of  907  feet. 

F.  B.  CAEYELL, 

Chief  Commissioner. 


OEDEE  No.  31928 

In  the  matter  of  the  application  of  tlie  Canadian  Northern  Railway  Company^  here- 
inafter called  the  "applicant  company,"  under  Section  216  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  the  connection  between 
the  Strathcona-Camrose  Branch,  at  mileage  2-39,  and  the  Grand  Trunk  Pacific 
Branch  Lines  Company's  Bashaw  Subdivision,  at  mileage  23-57: 

File  No.  31473.1 

Monday,  the  19th  day  of  December,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  EuTHERFORD,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  concurred 
in  by  its  Aseietant  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  the  connection  between  its  Strathcona-Camrose 
Branch,  at  mileage  2-39,  and  the  Grand  Trunk  Pacific  Branch  Lines  Company's 
Bashaw  Subdivision,  at  mileage  23-57,  in  the  province  of  Alberta. 

F.  B.  CAEVELL, 

Chief  Commissioner. 
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ORDER  No.  31929 

In  the  matter  of  the  application  of  the  Canadian  Northern  Western  Railway  Com,' 
pany,  hereinafter  called  the  "  applicant  company'/  under  Section  276  of  the 
Railway  Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  the  connec- 
tion hettveen  its  Brazeau  Suhdivision,  at  mileage  2Jf89,  and  the  Grand  Trunh 
Pacific  Branch  Lines  Company's  Three  Hills  Subdivision,  at  mileage  79-06. 

File  No.  31500.3 

MoNDAi,  the  19tli  day  of  December,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  Engineer  of  the  Board,  concurred  in 
by  its  Assistant  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  the  connection  between  its  Brazeau  Subdivision,  at 
mileage  24-39,  and  the  Grand  Trunk  Pacific  Branch  Lines  Company's  Three  Hills 
Subdivision,  at  mileage  79-06,  in  the  province  of  Alberta. 

F.  B.  CARVELL, 

Chief  Gomrmssioner. 


ORDER  No.  31927 

In  the  matter  of  the  application  of  the  Nova  Scotia  Shipper's  Association,  of  Kent- 
ville.  Nova  Scotia,  for  an  Order  suspending  the  Dominion  Atlantic  Railway 
Company's  Supplement  No.  7  to  G.R.C.  No.  575: 

File  No.  21700.11 

Tuesday,  the  20th  day  of  December,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  Mx:Lean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  its  appearing  that  the  effect  of  the  said  supplement  is  to  re-establish  the 
terminal  charge  at  Halifax,  on  export  and  import  traffic,  of  li  cents  per  100  pounds, 
minimum  $5  per  car,  which  was  suspended  by  the  Board  on  November  27,  1920, — 

The  Board  orders:  That  the  Dominion  Atlantic  Railway  Company's  Supplement 
No.  7  to  Tariff  C.R.C.  No.  575,  issued  to  become  effective  January  5,  1922,  be,  and 
it  is  hereby,  suspended  pending  hearing  on  a  date  to  be  fixed  by  the  Board. 


F.  B.  CARVELL, 

Chief  Commissioner. 


(Kfje  Woavt  of 
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Re  allotment  of  cars  to  industries  v)hen  these  have  privately  owned  equipment. 

Complaint  made  hy  A.  W.  Harri^i,  Montreal,  Que.,  against  the  Quebec  Central  Railway 
Company. 

File  18705.285.3 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Complaint  was  received  that  there  had  been  difficulty  experienced  in  obtaining  a 
supply  of  cars  at  Daquaam  and  vicinity  on  the  Quebec  Central  Railway.  The  cars 
in  question  were  required  for  shipment  of  pulpwood  to  the  United  States. 

It  was  alleged  that  at  the  same  time  large  quantities  of  pulpwood  had  been  shipped 
from  Daquaam  for  the  St.  Maurice  Lumber  Company  and  the  West  Virginia  Pulp 
and  Paper  Company.  It  is  alleged  that  the  Chanjplain  Realty  Company,  which  it  is 
stated  is  operated  by  the  St.  Maurice  Lumber  Company,  had  in  use  in  the  movement 
in  question  privately  owned  equipment  of  the  aforesaid  realty  company;  and  that,  in 
addition,  the  railway  company  had  kept  in  service  a  large  number  of  other  cars  for 
the  exclusive  use  of  these  companies.  It  was  contended  that  the  existing  practice  was 
discriminatory. 

.It  was  contended  by  the  railway  company  that  "  it  is,  of  course,  only  reasonable 
that  shippers  owning  private  cars  should  receive  their  full  share  of  the  railway  owned 
cars  regardless  of  the  private  cars." 

The  Board's  Inspector  is  of  opinion,  after  investigation,  that  the  distribution  of 
cars  had  been  made  as  equitably  as  possible. 

The  St.  Maurice  Lumber  Company,  to  which  especial  reference  is  made,  had  on 
hand  May  1, 1920,  33,700  cords  of  pulpwood.  The  computations  in  the  Inspector's  report 
dealt  with  the  period  May  to  November,  1920. 

It  appears  that  in  the  period  May  to  October,  1920,  the  cars  received,  including 
Quebec  Central  racks  and  stocks  from  all  connections  and  foreign  United  States  cars 
from  Canadian  Pacific  and  Grand  Trunk  Railways,  amounted  to  5,428. 

The  St.  Maurice  Lumber  Company,  in  the  period  May  1  to  November  10,  1920, 
had  968  cars  supplied,  576  of  these  being  privately  owned  cars  and  392  railway  cars. 
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Details  as  to  other  shippers  in  the  period  in  question  are:- 


Wood  on  hand  Cars  supplied 

May  1  May-No  V. 
'•  Cords 

St.  Lawrence  Lumber  Co.  (account  A.  W.  Harris)                       600-700  52 

J.  R.  Chabot                                                                                   1,500  53 

Auger  &:  Rancourt                                                                             1,500  45 

B.  C.  Howard  &  Co                                                                        1,250  35 

Somerset  Lumber  Co                                                                       3,000  98 

Eastern  Townships  Lumber  Co                                                        3,500  109 

A.  S.  Cleary  .'   .  .           700  13 

E.  Lagueux  &  Fils                                                                               2,000  59 

Lotbiniere  Lumber  Co                                                                    1,200  23 


There  were  also  other  shippers  from  this  point  who  received  in  all  79  cars.  The 
detail,  as  to  the  amount  of  pulpwood  on  hand  May  1,  is  not  available  for  these  cars. 

Considering  the  volume  and  the  actual  allotment  of  railway  cars  in  respect  thereto, 
it  does  not  appear  that  there  has  in  this  particular  instance  been  unjust  discrimina- 
tion. 

The  matter  was  set  down  to  be  spoken  to  on  the  general  issue,  viz: — 

Companies  will  be  required  to  speak  to  the  above  matter  in  order  to  deter- 
mine whether  a  general  order,  regulating  the  distribution  and  allotment  should 
issue. 

The  hearing  took  place  on  June  7,  1921. 

In  a  summary  way,  the  position  as  developed  at  the  hearing  for  the  railway  is  as 
set  out  in  the  argument  of  counsel  for  the  Canadian  Pacific  Railway,  as  follows : — 

"  Mr.  Flintoft  :  In  the  view  of  the  railway  companies  it  would  be  a  mis- 
take to  take  any  definite  action  in  the  matter  without  hearing  from  the  private 
car  owners.  I  think  all  the  railway  companies  in  Canada  have  worked  on  the 
same  principle,  which  has  been  to  allow  the  private  corporation  which  owned 
cars  the  use  of  those  cars  and  then  to  allow  them  to  share  to  a  reasonable  extent 
in  the  general  allotment  of  any  railway-owned  equipment. 

"  The  Chief  Commissioner  :  You  entirely  disregard  the  privately  owned 
equipment,  in  other  words. 

"  Mr.  Flintoft  :   Not  entirely. 

"The  Chief  Commissioner:  How  would  you  draw  the  line?  It  would  be 
either  one  thing  or  the  other. 

"  Mr.  Flintoft  :  I  do  not  think  it  is.  It  is  difficult  to  lay  down  any  hard 
and  fast  rule  in  a  matter  like  the  distribution  of  cars.  It  might  be  that  an 
owner  of  private  cars,  due  to  unforeseen  conditions,  might  have  an  urgent  call 
for  additional  railway  equipment,  which  we  would  supply  to  meet  his  needs  at 
that  time.  We  might  have  an  equipment  at  his  station,  and  there  might,  at 
the  same  time,  be  a  man  at  the  next  station  crying  out  for  cars,  and  perhaps 
just  on  a  particular  occasion  he  might  think  he  was  not  being  as  well  treated 
as  the  man  who  had  privately  owned  cars.  But  in  theory  I  cannot  see  myself 
that  there  is  any  objection  to  allowing  a  private  car  owner  to  share  in  the 
general  distribution  of  railway-owned  equipment. 

"The  Chief  Commissioner:  Over  and  above  his  own? 

"  Mr.  Flintoft  :  Yes,  because  he  has  taken  steps,  without  expense  to  the 
railway  company,  to  provide  himself  with  the  facility  for  the  handling  of  his 
particular  line  of  business. 


"  The  Assistant  Chief  Commissioner:  Has  any  rule  at  all  been  developed? 

"  Mr.  Flintoft  :  No,  I  could  not  say  that  any  definite  rule  has  been  laid 
down,  except  that  all  the  railway  companies  do  give  the  private  car  owners  the 
benefit  of  their  own  car  supply,  and  give  them  a  reasonable  share  of  the  others. 
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"The  Assistant  Chief  Commissioner:  Take  a  man  with  ten  cars,  and  he 
wants  fifteen,  you  would  give  him  whatever  the  car  distribution  might  be;  you 
might  give  him  his  five  cars? 

"  Mr.  Flintoft  :  Yes,  in  theory  that  is  the  way  it  works  out.  Well,  it  may 
not  work  out  on  the  pro  rata  basis,  because  emergent  conditions  may  interfere 
with  the  actual  distribution. 

"The  Assistant  Chief  Commissioner:  Take  a  certain  district  where  you 
cannot  meet  the  whole  demand.  Here  is  a  private  car  owner  with  a  certain 
number  of  cars.  He  would  come  in  and  he  wants  twenty  cars;  he  has  ten  on 
hand;  he  gets  whatever  proportion  of  the  ten  cars  the  other  people  get  in  the 
distribution. 

"  Mr.  Flintoft  :  Yes,  generally  speaking,  that  is  the  basis." 

Under  section  312  of  the  Railway  Act,  the  railway  is  required  inter  alia  to  furnish. 
"  according  to  its  powers,"  "  adequate  and  suitable  accommodation  for  the  carrying 
.    .    .    of  all  such  trafiic." 

The  burden  placed  upon  the  railway  in  respect  of  the  carrying  of  traffic  is  an 
average  one;  that  is  to  say,  it  does  not  mean  that  if  the  railway  cannot  at  once,  on 
a  peak  load  movement,  supply  a  car  that  therefore  it  is  acting  in  contravention  of 
section  312.  As  the  matter  appeals  to  me,  what  is  involved  is  that  the  railway  shall 
on  the  average  reasonably  supply  adequate  and  suitable  accommodation  for  the 
carrying  of  traffic.  It  is  not  called  upon  to  perform  the  unreasonable  or  the  impos- 
sible, for  its  obligation  is  only  "  according  to  its  powers."  In  time  of  shortage,  it  is 
what  is,  on  the  average,  reasonable  that  must  be  looked  at  from  the  standpoint  of  car 
supply. 

Now,  if  this  is  the  burden  imposed  on  the  railway,  consideration  must  be  given 
to  the  car  supply  actually  available  at  the  time  of  shortage ;  if  there  is,  so  to  speak, 
a  rationing  of  cars  necessary,  the  railway  should,  in  my  opinion,  take  into  considera- 
tion not  only  the  railway  cars — its  own  and  foreign  cars — but  also  the  cars  its  shippers 
may  own  or  lease  and  have  available.  In  my  opinion,  in  dealing  with  the  apportion- 
ment of  cars,  in  times  of  need,  the  railway  may  reasonably  take  into  consideration 
what  the  shipper  can  do  for  himself;  that  is  to  say,  it  may  consider  the  cars  he  him- 
self owns  or  controls  and  has  available  for  movement;  and  these  cars  should  be  con- 
sidered in  striking  his  share. 

While  it  appears  that  from  the  standpoint  of  principle  this  is  a  line  properly  to 
be  followed,  it  must  at  the  same  time  be  recognized  that,  in  the  result,  the  facts  aa 
disclosed  did  not  work  unjust  discrimination  in  the  case  of  the  individual  applicant 
herein  concerned. 

The  Board's  records  have  been  checked  and  apparently  this  is  the  only  complaint 
of  this  kind  which  has  come  before  the  Board  since  its  inception.  If  in  the  allotment 
of  cars  the  railway  does,  on  the  facts,  unjustly  discriminate  or  unduly  prefer,  the 
necessity  of  a  general  order  may  further  be  considered.  In  the  meantime,  the  state- 
ment of  the  general  principle  would  appear  to  be  sufficient.  The  necessity  for  a 
general  order  has  not  been  established. 
December  9,  1921. 

Chief  Commissioner  Carvell,  Deputy  Chief  Commissioner  Nantel,  and  Commis- 
sioner Rutherford  concurred. 
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Applicatio7i  of  the  Grand  Trunk  Railway  Cotnpany,  under  Section  51,  for  an  Order 
amending  Order  of  the  Board  No.  27768,  dated  October  9,  1918,  hy  authorizing 
the  applicant  company  to  suhstitute  an  electric  alarm  hell,  together  with  wig- 
wag signal,  in  lieu  of  luatchman  required  to  he  maintained  hy  said  Order  at  the 
crossing  of  Main  Street,  Princeton,  Ontario. 

File  26765.97 

Heard  at  Woodstock,  Ont.,  November  14,  1931. 

REPORT  OF  MR.  COMMISSIONER  BOYCE,  MEMBER  OF  THE  BOARD  OF 
RAILWAY  COMMISSIONERS  FOR  CANADA 

Pursuant  to  authority  upon  me  conferred  by  the  Chief  Commissioner  of  the 
Bt>nrd,  and  attached  to  the  file,  I  heard  this  case  at  Woodstock,  Ont.  The  matter  was 
fully  discussed  by  counsel  for  the  railway  company,  and  by  the  representatives  of  the 
county,  the  township  of  Blenheim,  and  the  Board  of  Trustees  for  the  police  village 
of  Princeton,  and  in  company  with  the  Assistant  Chief  Engineer  I  examined  the 
crossing  in  question. 

The  railway  runs  practically  through  the  centre  of  the  village — a  small  one — the 
portion  to  the  south  being  the  most  thickly  settled.  The  population  of  the  village  is 
said  to  be  about  500. 

Main  street,  Princeton,  which  crosses  the  railway  at  this  point,  is  part  of  a  county 
road  system  connecting  with  a  provincial  highway  south  of  Princeton. 

The  railway,  many  years  ago,  voluntarily  installed  a  watchman  at  this  crossing 
from  6  a.m.  to  7  p.m.,  and  this  protection  was  confirmed  by  Order  of  the  Board  No. 
27768,  of  October  9,  1918.    The  railway  is  junior  to  the  highway  at  the  crossing. 

The  traffic  over  the  crossing,  as  of  September  6  last,  is  not  shewn  to  be  very  heavy, 
although  train  movements  are  fairly  numerous,  and  many  of  them  are  through  trains 
passing  through  Princeton  at  a  high  rate  of  speed. 

There  are  two  main  tracks  at  this  crossing — a  siding  to  the  north  and  a  siding  to 
the  south;  the  southerly  siding  being  some  50  feet  from  the  actual  crossing.  The 
two  main  traoks  and  the  northerly  side  track  being  together,  ,with  the  exception  of  the 
\'iew  at  the  northeast  angle  of  the  crossing,  which  is  very  much  shortened  by  a  hotel 
building  located  close  to  the  right  of  way,  the  view  of  the  crossing  is  fairly  good  in 
other  directions.  The  railway  company's  statement  shews  that  during  protected  hours 
there  are  316  pedestrians,  and  during  unprotected  hours  178  pedestrians,  a  total  of 
494  pedestrians;  so  that  as  present  protection  by  a  watchman  is  only  from  6  a.m.  to 
7  p.m.,  36  per  cent  of  the  pedestrian  traffic  is  unprotected  at  the  present  time.  The 
veliicular  traffic  shews  244  during  protected  hours  and  98  during  unprotected  hours; 
a  total  of  342,  or  28  per  cent  of  the  vehicular  traffic  unprotected.  The  switching  move- 
ments during  protected  hours,  five,  and  none  during  unprotected  hours. 

While  those  opposing  the  application  on  behalf  of  county,  township,  and  village 
were  at  the  first  part  of  the  inquiry  opposed  to  the  substitution  of  the  mechanical 
protection  of  bell  and  wig-wag  signal,  they  intimated,  after  a  full  explanation  of  the 
advantages  that  might  accrue  from  the  full  24-hour  protection  of  the  substitution,  that 
they  would  be  guided  by  the  judgment  of  the  Board  in  the  matter.  While  they  stated 
tliat  they  would  prefer  protection  by  watchman  during  the  whole  24  hours,  or  during 
the  greater  part  of  it,  at  any  rate  during  two  shifts  of  it,  they  were  not  prepared  to 
state  that  tlieir  respective  councils  would  endorse  any  contributions  towards  the  cost 
of  it. 

After  hearing  the  evidence  and  argument,  and  consideration  of  the  traffic  over 
the  croKsing,  and  of  the  protection  at  present  provided,  and  after  a  personal  inspection 
of  the  crossing,  I  am  of  opinion  that  this  is  a  case  where  greater  protection  would  be 
provided  by  the  installation  of  automatic  bells  and  wig-wag  signals  in  substitution  for 
the  present  partial  protection  by  a  watchman.  The  railway  company  is  at  the  expense, 
at  the  present  time,  of  $145  a  month  for  protection  by  watchman  in  addition  to  watch- 


man  supplies,  and  this  protection  only  applies  to  a  percentage  of  the  traffic  passing 
over  the  crossing  as  above  set  forth.  I  think  it  is  manifestly  in  the  interests  of  public 
safety  that  protection  should  be  provided  at  this  crossing  during  24  hours,  and  I  am 
also  of  the  opinion  that  the  protection  suggested  by  the  railway  company,  with  some 
qualifications,  will  afford  that  increased  and  more  adequate  protection.  The  auto- 
matic signals  would  only  be  bonded  to  the  two  main  tracks,  and  having  regard  to  the 
obscured  view  at  the  northeast  corner,  some  special  protection  should  be  provided  as 
to  movements  on  the  northeast  track.  There  are  very  few  industries  established  on 
the  south  side,  so  that  there  would  not  be  much  shunting  there. 

After  consultation  with,  and  a  memorandum  from,  the  Assistant  Chief  Engineer, 
who  accompanied  me,  1  think  this  protection  as  to  the  north  siding  could  best  be  taken 
care  of  by  a  condition  that  all  westbound  trains  using  this  siding  should  be  brought 
to  a  stop  before  the  crossing  and  should  be  flagged  across,  and  no  train  should  proceed 
across  it  at  a  greater  speed  than  six  miles  per  hour.  As  to  both  side  tracks  there 
should  be  a  provision,  as  suggested  by  Mr.  Simmons,  that  when  a  train  is  standing 
on  a  passing  siding  for  the  purpose  of  allowing  a  train  to  pass  on  the  main  line,  and 
has  been  cut  at  the  highway,  it  shall  be  the  duty  of  one  of  the  trainmen  to  remain  at 
tlie  crossing  and  provide  protection. 

I  therefore  think  that  an  order  should  go  for  the  substitution  of  a  double  illu- 
minated electric  bell,  with  wig-wag  signals,  bonded  to  both  main  tracks  for  the  watch- 
man at  this  crossing.  Protection  by  watchman  only  to  be  dispensed  with  when  the 
double  mechanical  protection  above  referred  to  is  installed  and  in  working  order  and 
approved  by  the  Board.  The  installation  and  maintenance  will  be  at  the  expense  of 
the  railway  company  subject  to  a  contribution  of  25  per  cent  of  cost  of  former,  from 
the  Railway  Grade  Crossing  Fund.  The  order  will  make  further  provision  for  the 
protection  of  traffic  on  the  sidings  as  above  mentioned. 

I  so  recommend  and  report. 

Ottawa,  December  15,  1921. 

The  Chief  Commissioner,  the  Assistant  Chief  Commissioner,  and  the  Deputy 
Chief  Commissioner  concurred. 


Application  of  the  Rural  Municipality  of  Lansdowne,  Manitoha,  for  an  Order  requiring 
the  Canadian  National  Railways  to  establish  a  crossing  in  order  that  residents 
about  the  district  of  Tenby  Station  may  reach  the  grain  elevators  at  Tenby, 
Man . 

File  29306 

Heard  at  Winnipeg,  Man.,  ISTovember  8,  1921. 

JUDGMENT 

Commissioner  Rutherford: 

This  case  was  heard  at  Winnipeg  on  ISTovember  8,  1921,  when  evidence  as  to  the 
facts  and  conditions  was  given  by  prominent  residents  of  the  district.  On  it  being 
found  impossible  to  reach  a  solution  mutually  satisfactory,  it  was  decided  to  have 
Division  Engineer  Drury  go  over  the  ground  and  report  as  to  the  best  means  of 
adjusting  the  matter. 

Mr.  Drury  visited  Tenby  on  December  16,  being  accompanied  by  Mr.  J.  M. 
Davidson,  Divisional  Engineer  of  the  Canadian  National  Railways,  and  by  Mr.  James 
Griffiths,  one  of  the  local  men  who  appeared  in  support  of  the  application,  at  the 
hearing  in  Winnipeg. 
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The  village  of  Tenby  is  now  served  by  a  crossing  on  Main  street,  which  crosses 
the  main  line  of  the  Canadian  National  Railways,  the  passing  track  and  the  elevator 
track.  The  crossing  applied  for  is  on  a  north  and  south  road,  constructed  on  the 
blind  line  between  the  east  and  west  road  allowance  passing  north  of  the  town. 

It  was  stated  at  the  hearing  that  most  of  the  traffic  comes  in  over  this  road  and 
Railway  avenue,  which  parallels  the  track  on  the  north  side.  The  distance  from  the 
north  and  south  road  in  question  to  Main  street  is  approximately  970  feet,  and  as  this 
traffic  consists  largely  of  grain,  it  has  to  be  hauled  along  Railway  street  to  Main  street, 
thence  across  the  track  at  Main  street  and  back  along  First  avenue  to  the  elevators 
which  are  situated  on  the  south  side  of  the  track,  a  total  distance  of  1,670  feet,  as 
against  some  800  feet  which  it  would  be  necessary  to  travel  were  the  crossing  asked 
for  furnished  and  the  blind  line  projected  to  First  street. 

The  evidence  of  Mr.  Griffiths  at  the  hearing  indicated  that  the  Main  street  cross- 
ing is  very  frequently  blocked  by  standing  trains,  and  on  being  asked  as  to  which 
crossing  he  would  prefer  to  have,  if  he  were  given  his  choice,  his  reply  was  as  follows : — 

"  The  north  one  would  be  preferable.  It  is  all  right  for  these  gentlemen 
to  say  they  do  not  block  the  crossing.  We  live  there  and  we  know.  About  two 
weeks  ago  I  went  down  one  morning;  a  train  was  standing  there.  I  asked  the 
brakeman  to  let  me  cross  and  he  said,  '  Go  away  back  in  the  bush.' " 

Mr.  Griffiths  further  stated  that  no  effort  had  been  made  to  prosecute  the  train 
crews  for  infractions  of  the  law  in  the  matter  of  blocking  the  highway  crossing.  In 
this  connection  the  following  paragraph  from  the  report  of  Division  Engineer  Drury 
is  interesting,  indicating  as  it  does  that  the  railway  company  contemplates  taking 
action  to  prevent  further  infractions  of  the  law  in  that  regard: — 

"  The  chief  complaint  in  this  matter  seems  to  be  that  the  trains  block  the 
crossing  at  Main  street  from  time  to  time,  and  I  pointed  out  to  Mr.  Griffiths 
that  this  condition  could  be  overcome  by  asking  the  conductor  of  the  train  to 
cut  his  train  in  order  to  let  teams  pass  over  the  crossing.  Mr.  Davidson  (Divi- 
sion Engineer,  Canadian  National  Railways)  will  also  take  this  matter  up  with 
the  superintendent  and  see  that  the  railway  trainmen  do  not  violate  this  rule." 

Bearing  in  mind  the  statement  of  Mr.  Griffiths  that  in  his  opinion  the  proposed 
crossing  would  he  preferable  to  that  now  existing  at  Main  street,  and  the  fact  that 
the  latter  is  situated  close  to  the  station,  in  the  centre  of  the  town,  and  crosses  three 
tracks,  it  might  be  well  to  consider  the  closing  of  the  Main  street  crossing  and  the 
opening  of  that  on  the  blind  line. 

I  do  not  think  that  the  Board  would  be  justified  in  granting  the  new  crossing  in 
addition  to  that  now  existing,  as  in  that  event  there  would  be  two  level  crossings 
within  a  distance  of  1,000  feet. 

In  view  of  all  the  circumstances,  I  am  of  the  opinion  that  the  applicants  should  be 
informed  that  the  Board  will  approve  of  the  proposed  new  crossing,  provided  the  appli- 
cants agree  to  the  permanent  elimination  of  the  existing  crossing  at  Main  street;  and 
that  failing  such  consent,  the  application  will  be  refused. 

Ottawa,  Ont.,  December  23,  1921. 

Assistant  Chief  Commissioner  McLean  con^,urred. 
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Complaint  of  the  Rural  Municipality  of  Nelson,  B.C.,  against  the  British  Columbia 
Telephone  Company  re  increase  in  tolls. 

File  29885.1.5 

JUDGMENT 
McLean,  Assistant  Chief  Commissioner: 

Complaint  was  made  at  the  sittings  in  Nelson,  B.C.,  regarding  the  party  line 
rates  of  the  British  Columbia  Telephone  Company  on  the  west  side  of  Kootenay  lake. 

In  the  quotation  of  rates  by  the  British  Columbia  Telephone  Company  in  their 
bills,  the  exchange  rates  are  quoted  as  gross  rates,  which  are  subject  to  a  discount  of 
$1  if  paid  by  the  eighteenth  of  the  specified  month. 

Applicant,  in  presenting  his  case,  made  the  following  statement: — 

"Mr.  Bourke:  The  increase  to  which  the  telephone  subscribers  object  to 
is  referred  to  in  a  letter  received  from  the  manager  of  the  telephone  company, 
dated  August  25,  1921:— 

'  Dear   Sir, — In    respect    to    communication  •  from  Superintendent 
Hoover,  to  the  effect  that  rates  on  all  telephones  across  the  lake  are  to  be 
adjusted  to  conform  to  standard  rates  throughout  the  province;   the  rate 
is  $3.50  gross  for  residence  service,  if  the  station  is  situated  within  one 
mile  of  the  cable  on  the  west  side  of  the  lake,  with  a  mileage  rate  of  twenty- 
five  cents  for  each  one-half  mile  over  that  distance.    In  this  case  your  rate 
will  be  changed  from  $4  gross  to  $8  gross,  commencing  September  1,  1921.' 
"  For  a  number  of  years,  the  subscribers  on  the  west  arm  of  Kootenay  lake 
have  been  charged  a  flat  rate  of  $4  a  month.    That  $4  a  month  is  made  up  of 
$2.50,  fifty  cents  for  mileage  over  five  miles,  authorized  by  the  Board,  plus  $1.50 
for  that  class  of  service  within  the  city  limits  of  Nelson. 

"  I  contend  that  by  charging  the  mileage  beyond  five  miles,  it  is  making 
a  charge  that  is  not  authorized  by  the  Board.  That  is  increasing  our  rates. 
We  are  six  subscribers  on  one  party  line.  I  should  also  state  that  it  has  not 
been  proved  that  the  rural  subscribers  are  situated  beyond  the  stated  radius.  I 
can  produce  the  evidence  if  required." 

It  is  contended,  in  substance,  that  beyond  a  five-mile  radius  from  a  point  where 
the  cable  pole  on  the  west  shore  is  situated  there  is  a  flat  rate  provided  for.  It  is  set 
out  that  the  basis  of  this  is  to  be  found  in  an  agreement  which  was  operative  in 
practice. 

Turning  to  the  tariffs  of  the  company  dealing  with  the  service  adjacent  to  Nelson, 
the  first  tariff  of  the  British  Columbia  Telephone  Company  covering  this  matter  as 
filed  with  the  Board  is,  C.K.C.  No.  2,  effective  January  1,  1920.  This  quoted,  in 
respect  of  certain  specified  points  (Nelson  being  included),  a  residence  rate  of  $1.50 
per  month  for  party  line  beyond  one  mile  and  within  a  three-mile  radius  of  the  central 
office.  It  was  further  provided  that  a  charge  of  25  cents  a  subscriber  was  to  be 
charged  on  individual  and  two-party  lines  for  each  one-quarter  mile  or  fraction  thereof 
beyond  the  stated  radius,  and  25  cents  for  each  one-half  mile  or  fraction  thereof 
beyond  the  stated  radius  on  other  party  lines.  Included  in  the  service  herein  involved 
and  including  the  submarine  cable  mileage  is  a  distance  of  four  miles  from  the  Nelson 
exchange  to  the  cable  pole.  The  tariff  in  question,  in  dealing  with  mileage  charges  in 
submarine  cables,  reads: — 

"  When  figuring  mileage  charges  in  submarine  cables,  each  175  feet  or 
fraction  thereof  shall  be  considered  as  equivalent  to  one-quarter  of  a  mile  of 
overhead  wire  on  individual  lines,  and  275  feet  or  fraction  thereof  as  equiva- 
lent to  one-quarter  mile  of  overhead  wire  on  party  lines." 


382 


In  tlie  application  launched  hy  the  British  Columbia  Telephone  Company  for 
increases  in  exchange  rentals  and  chal'ges  for  service,  the  following,  which  is  of 
general  applicability,  is  set  out  in  respect  to  mileage  charges: — 

'*  No  mileage  is  chargeable  within  the  limits  of  any  city.  Subscribers 
situated  outside  city  limits  to  be  charged  mileage  beyond  the  stated  radius 
allocated  to  the  class  of  service  desired,  at  the  rate  of  25  cents  per  month  per 
subscriber  on  individual  and  two-party  lines  for  each  quarter-mile  or  fraction 
thereof  beyond  the  stated  radius,  and  25  cents  for  each  half-mile  or  fraction 
thereof  beyond  the  stated  radius  on  other  party  lines  up  to  five  miles;  over 
this,  special  arrangement. 

'*  Mileage  charges  for  private  Branch  Exchange  trunks  are  the  same  as 
those  for  individual  business  lines. 

"  When  figuring  mileage  charges  in  submarine  cables,  each  175  feet  or 
fraction  thereof  shall  be  considered  as  equivalent  to  one-quarter  of  a  mile  over- 
head wire  on  individual  lines,  and  275  feet  or  fraction  thereof  as  equivalent  to 
one-quarter  of  a*  mile  of  overhead  wire  on  party  lines." 

The  company's  tariff  C.R.C.  No.  5,  effective  September  1,  1921,  which  was  filed 
after  the  judgment  in  the  above  application,  sets  out  provisions  as  to  mileage  charges 
which  are  identical  with  those  above  quoted. 

At  the  hearing,  reference  was  made  to  an  agreement  which  it  was  stated  had  been 
entered  into  quite  a  long  time  ago — the  date  was  not  definitely  given.  Mr.  Campbell, 
who  gave  evidence,  stated  he  was  one  of  the  original  owners  of  a  privately  owned 
telephone  line  which  certain  individuals  interested  had  intended  to  construct.  It  was 
represented  that  after  negotiations  had  taken  place,  Mr.  Campbell  and  those  associated 
with  him  abandoned  construction  of  the  privately  owned  line,  and  he  said  his  recol- 
lection was  that  the  British  Columbia  Telephone  Companj^  was  to  charge  a  flat  rate 
per  member,  and  that  those  subscribers  who  were  at  some  distance  were  to  come  under 
the  arrangement  in  order  to  make  such  an  ai-rangement  possible. 

Mr.  Starkey,  for  the  Associated  Boards  of  Trade,  stated  at  the  hearing  that  he 
knew  about  the  original  agreement,  and  thought  it  had  been  agreed  that  if  the  parties 
interested  could  get  thirty  subscribers  the  company  would  charge  a  $4  rate  and  con- 
struct a  new  line.  He  stated  further,  that  some  thirty  signatures  had  been  obtained; 
])ut  the  company  was  so  long  about  installing  the  service  that  some  of  those  who  had 
signed  dropped  out.  He  stated  that  the  required  number  of  subscribers  had  signed 
the  agreement,  and  it  w^as  duly  witnessed. 

The  telephone  company,  in  a  communication  on  file  from  Mr.  E.  F.  Helliwell, 
General  Commercuil  Superintendent,  makes  the  following  statement: — 

"  I  ha\e  discussed  this  matter  with  Mr.  Halse,  who  recollects  tlie  circum- 
stances very  clearly.  At  the  time  Mr.  Campbell,  together  with  Mr.  Husk  and 
some  others,  abandoned  their  old  line,  which  was  worn  out  at  the  time,  there 
were  negotiations  between  them  and  this  company,  when  it  was  suggested  that 
if  a  certain  number,  about  forty  subscribers,  which  it  was  stated  could  be  had, 
were  secured  on  the  west  side,  a  flat  rate  would  be  given  them.  These  condi- 
tions were  not,  however,  fulfilled  by  the  residents  on  the  west  shore,  because 
nothing  like  this  number  of  subscribers  could  be  signed  up,  and  at  a  later  date 
we  ran  our  lines,  without  any  agreement  or  arrangement,  and  supplied  service 

to  some  ten  or  twelve  parties  who  did  desire  the  same." 
» 

A  search  of  the  records  of  the  Nelson  Board  of  Trade  has  been  made  by  its  secre- 
tary; but  in  a  letter  addressed  to  Mr.  Starkey,  which  has  been  forwarded  by  the  latter 
to  this  Board,  he  states  that  he  has  examined  the  minute  books  as  far  back  as  1907 
and  that  he  has  not  been  able  to  locate  correspondence  between  the  company  and  the 
Nelson  Board  of  Trade  in  the  matter,  nor  has  he  been  able  to  locate  the  written  agree- 
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ment.  He  quotes  from  the  minutes  of  a  meeting  of  the  Xelson  Board  of  Trade  held 
November  14,  1907,  which  sets  out  the  following: — 

"  Mr.  Busk,  as  chairman  of  the  Telephone  Committee,  reported  the  result 
of  a  consultation  with  the  secretary  of  the  British  Columbia  Telephone  Com- 
pany, Mr.  Halse;  the  secretary  made  two  proposals: — 

"  (1)  That  he  would  recommend  the  construction  of  a  metallic  circuit  line 
to  Proctor  on  a  guarantee  of  thirty-five  subscribers  at  $4  a  month  each,  six 
months  to  be  subscribed  in  advance;  (2)  that  an  independent  company  be 
formed  to  build  and  keep  the  line  in  repair,  the  British  Columbia  Company 
engaging  to  operate  it  and  rent  instruments  at  50  cents  per  month." 

The  secretary  states  that  the  rate  of  $4,  which  it  is  claimed  was  agreed  upon,  had 
remained  in  force  for  many  years. 

While  the  letter  of  August  25,  1921,  quoted  in  Mr.  Bourke's  evidence,  refers  to  a 
$4  gross  rate  being  changed  to  an  $8  gross  rate,  there  is  before  the  Board  a  copy  of 
Mr.  Bourke's  bill  as  rendered  September  1,  1921.  On  this  is  entered  the  item 
"  Exchange  service  for  current  month,  $5."  This  is  corrected  to  $8  and  a  total  shown, 
including  $1.20  for  long  distance,  of  $9.20.  It  is  indicated  on  the  bill  that  if  paid  by 
the  18th  of  September  there  will  be  a  reduction  of  $1.  This  would  show,  then,  a  net 
rate  of  $4  for  exchange  service  as  billed  of  September  1,  1921. 

The  substance  of  what  is  submitted  has  been  set  out.  As  to  the  matter  of  the 
contractual  basis  of  a  rate,  the  obligation  is  to  maintain  a  reasonable  rate,  and  the 
Board  is  not  precluded  by  the  terms  of  any  agreement,  if  proven,  whether  formal  or 
informal,  from  seeing  to  this. 

Lake  Superior  Paper  Co.  vs.  Algoma  Central  and  Hudson  Bay  Ry.  Co.,  22  C.R.C., 
361,  at  p.  367. 

See  also  Crows  Nest  Pass  Coal  Co.  vs.  C.P.R.  Co.,  8  C.R.C.,  33,  at  pp.  J^O,  41. 

The  question  is,  what  is  contained  in  the  tariffs.  There  is  no  conclusive  evidence 
as  to  the  existence  of  an  agreement;  and,  further,  even  if  there  had  been  an  agreed-on 
rate,  this  is  not  shown  in  tariff  C.R.C.  l^o.  2,  nor  is  it  shown  in  tariff  C.K.C.  No.  5. 
Under  the  Eailway  Act,  to  which  the  British  Columbia  Telephone  Company,  in 
common  with  other  telephone  companies  chartered  by  the  Dominion,  is  subject,  the 
rates  charged  for  service  have  to  be  quoted  in  tariffs. 

Under  section  376,  subsection  3,  a  telephone  company  is  required  to  file  with  the 
Board  tariffs  of  telephone  tolls  to  be  charged;  and  it  is  provided'by  subsection  4,  that 
such  telephone  tolls  may  be  dealt  with  by  the  Board  in  the  same  manner  as  is  provided 
in  the  Eailway  Act  with  respect  to  standard  freight  tariffs,  and  that  all  the  provisions 
of  the  Act,  except  as  to  publication  under  section  342  applicable  to  companies  there- 
under with  respect  to  standard  freight  tariffs  and  tolls,  shall  in  so  far  as  they  are 
applicable  and  not  inconsistent  with  the  provisions  of  section  375,  apply  to  the  com- 
pany in  respect  of  telephone  tariffs  and  tolls. 

Under  spotion  330,  subsection  3,  dealing  with  standard  tariffs,  which  section  is 
applicable,  as  pointed  out,  to  telephone  tariffs,  it  is  provided  that  the  tolls,  as  specified 
in  the  standard  freight  tariff  or  tariffs,  as  the  case  may  be,  shall,  except  in  the  case 
of  special  freight  and  competitive  tariffs,  be  the  only  tolls  which  the  company  is  auth- 
orized to  charge  for  the  carriage  of  goods.  Subsection  4  of  the  same  section  provides 
that  until  the  provisions  of  the  section  have  been  complied  with,  no  toll  shall  be 
charged  by  the  company.  See  in  this  connection.  Baker,  Reynolds  Co.  vs.  C.P.R. , 
10  C.R.C,  7o;.  nt  r>.  l/)3. 

Under  section  343,  which  is  applicable  to  telephone  companies,  it  is  provided  that 
the  company  file  with  the  Board  a  tariff,  and  such  tariffs  coming  into  force  the  tolls 
set  out  therein  are  presumed  to  be  legal  against  the  company. 
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The  general  scheme  of  the  Railway  Act  is  that  the  rates  are  to  be  set  out  in 
tariffs,  and  that  the  rates  are  not  a  matter  of  bargaining  to  be  dealt  with  in  individual 
contracts.  The  rate,  or  its  components,  has  to  be  so  set  out  in  the  tariff  that  the 
individual  desiring  service  may  know  exactly  what  may  be  legally  charged  to  him. 

The  Board  has  no  record  as  to  the  contents  of  the  tariffs  of  the  telephone  com- 
pany prior  to  its  coming  under  the  jurisdiction  of  the  Board.  As  already  pointed  out, 
the  first  tariff'  tiled  by  the  company  does  not  contain  a  provision  as  to  a  flat  rate  for 
the  service  in  question.  It  sets  out  provisions  as  to  extra  mileage  being  computed 
where  there  is  a  cable  mileage,  and  also  provides  for  an  excess  mileage  charge  of  25 
cents  per  half-mile. 

Cable  mileage  is  to  be  computed  from  the  area  subject  to  the  base  rate,  and  no 
limitation  is  set  out  in  the  tariff  as  to  the  area  within  which  the  rate  so  built  up  on 
the  base  rate  and  excess  mileage  charge  is  to  be  applicable. 

The  tariff  filed  effective  September  1,  1921,  repeats  the  provision  as  to  cable  mile- 
age and  as  to  the  rates  on  excess  mileage,  but  has  a  provision  that  the  excess  mileage 
charge  is  to  apply  for  each  one-half  mile  or  fraction  thereof  beyond  the  stated  radius  on 
other  party  lines  up  to  five  miles,  and  that  over  this  there  will  be  special  arrangements 
as  to  rates.  It  will  be  noted  that  there  is  a  difference  here  from  what  is  set  out  in 
the  first  tariff  filed. 

hi  Canadian  Condensing  Co.  vs.  C.P.R.  Co.,  12  Can.  Ry.  Cas.,  1,  it  was  pointed 
out  at  p.  3  that  the  law  permits  no  departure  from  the  published  tariff.  It  is  estab- 
lished that  in  construing  a  tariff  the  intention  is  to  be  derived  from  the  exact  words 
used,  and  not  from  an  intention  which  it  is  alleged  the  tariff  had  in  mind  although 
the  words  used  do  not  clearly  convey  this. 

A  tariff  is  to  be  strictly  construed  against  the  company.  It  follows  that  the 
Board  in  thus  construing  a  tariff  to  ascertain  what  rate  applies  under  the  tariff  to  a 
particular  service  must  look  to  what  is  contained  in  the  tariff,  and  not  to  any  alleged 
intention  which  the  wwds  of  the  tariff  might  not  justify. 

The  essence  of  the  complaint  is  that  a  flat  rate  of  $4  net  was  provided  in  respect 
of  certain  party  line  services  on  the  west  shore  of  Kootenay  lake.  This  may  have 
been  the  practice,  and  record  in  this  regard  would  appear  to  indicate  that  in  some 
instances  at  least  only  the  $4  net  rate  had  been  quoted.  This  rate  is  not  the  rate  set 
out  in  any  tariff  before  the  Board.  What  the  Board  is  here  concerned  with  is  not  the 
reasonableness  of  the  rate,  but  the  question  as  to  what  the  tariff  provides. 

As  already  pointed  out,  tariff  C.R.C.  No.  5  provides  that  in  the  case  of  mileage 
charges  over  five  miles  the  rates  are  to  be  based  on  special  arrangements.  As  I  read 
the  Railway  Act,  this  does  not  comply  with  the  provisions  of  that  Act  in  respect  to 
tariffs.  Special  arrangements  might  seem  to  suggest  special  contract;  but  apparently 
that  was  not  what  was  involved  in  the  complaint,  for  the  complaint  of  Mr.  Bourke 
shows  that  the  increased  rate  was  imposed  upon  him  without  any  special  contract 
being  entered  into. 

The  rates  charged  as  and  from  September  1,  1921,  cover  a  distance  of  thirteen 
miles  from  the  cable  pole  on  the  west  shore.  The  initial  rate  at  the  cable  pole  is  $2 ; 
and  from  there  on  there  is  added  a  rate  of  25  cents  per  half  mile  for  mileage,  giving 
a  total  net  rate  at  thirteen  miles  of  $8.50.  These  are  net  rates  for  residence  service. 
The  rate  of  $4  net  is  to  be  found  at  a  distance  of  four  miles  from  the  cable  pole.  The 
net  rate  up  to  five  miles  is  $4.50. 

The  company  provided  in  special  tariff  that  the  rates  beyond  the  five-mile  distance 
were  to  be  determined  by  special  arrangement.  What  this  special  arrangement  is 
is  not  set  out  in  the  tariff,  but  it  appears,  in  fact,  that  they  have  charged  the  same  rate 
per  half  mile  above  the  five-mile  distance  as  below  it. 

In  view  of  what  has  been  set  out,  I  can  find  no  tariff  sanction  in  C.R.C.  No.  5 
for  the  rates  beyond  the  five-mile  distance  as  above  set  out. 

The  Board  has  in  C.R.C.  No.  2  accepted  a  tariff  including,  inter  alia,  a  provision 
for  excess  mileage  charges.    This  tariff  is  legally  operative.    If  the  principle  of  excess 
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mileage  is  adopted,  it  follows  that  the  charges  in  this  respect  must  vary  with  the 
distance. 

Since  the  hearing  at  iSTelson,  the  company  has  made  further  investigation  of  the 
situation,  and  a  revised  scheme  of  rates,  effective  January  1,  1922,  covering  special 
arrangement  of  exchange  rentals  and  mileages  for  the  west  side  of  Kootenay  lake 
connecting  with  ISTelson  exchange  has  been  submitted.  This  covers  rates  for  the  dis- 
tance of  thirteen  miles  from  the  cable  pole.  It  is  represented  that  the  matter  has  been 
gone  into  fully  with  the  mayor  of  Nelson.  What  is  proposed  under  this  scheme  is 
that  the  rate  at  the  cable  pole  remaining  at  $2,  the  following  rearrangements  shall  be 
made :  There  is  to  be  a  charge  of  25  cents  for  each  half  mile  up  to  the  two  miles  from 
the  cable  pole,  and  beyond  two  miles  and  up  to  thirteen  miles  a  charge  of  25  cents  per 
mile.  This  leaves  the  net  rates  up  to  two  miles  from  the  cable  pole,  or  six  miles  from 
Nelson,  at  $3.    The  following  variations  then  take  place: — 

The  3rd  mile,  $3.25  instead  of  $3.50 

"  4th    "      3.50        "  4.00 

"  5th    "      3.75        "  •  4.50 

"  6th    "      4.00        "  5.00 

and  grading  from  this  to  $5.75  at  the  thirteenth  mile  instead  of  $8.50  on  the  scale 

already  referred  to.   The  rates  are  net  rates  for  residence  service.  The  grading  as  to 

mileage  is  a  concession  from  the  general  principle  laid  down  in  C.R.O.  No.  2  and 
is  in  ease  of  the  situation.    It  appears  to  be  acceptable. 

December  23,  1921 . 

Commissioner  Eutlierford  concurred. 


Application  of  the  Frank  Hill  Cattle  Company,  Limited,  Calgary,  and  J.  M.  Dillon, 
Cayley,  Alta.,  for  an  Order  under  Section  389,  for  leave  to  commence  an  action 
against  the  Canadian  Pacific  Railway  Company  for  the  recovery  of  triple 
damages  for  excess  charges  on  certain  live  stock  shipments  moving  to  Chicago, 
lU.,  and  other  points  in  the  United  States,  in  1920. 

File  31530 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Two  applications  are  involved.  The  application  of  the  Frank  Hill  Cattle  Com- 
pany, Limited,  of  Calgary,  sets  out  that  in  respect  of  various  shipments  of  live  stock 
made  during  the  period  from  September  to  December,  1920,  from  Calgary  to  the  cities 
of  Chicago  and  St.  Paul,  the  total  charges  as  collected  for  freight,  feed  and  services 
amounted  to  $6,079.60;  and  it  is  claimed  that  the  overcharges  thereon  amounted  to 
$804.10,  which  represents  an  overcharge,  as  claimed,  of  approximately  13  per  cent. 

In  the  case  of  J.  M.  Dillon,  of  Cayley,  Alta.,  the  shipments  of  live  stock  involved 
were  made  during  the  month  of  November,  1920,  from  Cayley,  Alta.,  to  Chicago.  It 
is  set  out  that  the  amount  collected  for  freight,  feed  and  services  thereon  amounted  to 
$5,359.24;  and  that  the  overcharge  on  same  amounted  to  $663.30,  which  represents 
approximately  an  overcharge,  as  claimed,  of  12-3  per  cent. 

The  applications  as  launched  deal  with  matters  arising  out  of  the  adverse 
exchange  situation.  The  practice  of  goods  going  forward  collect,  with  charges  payable 
at  destination  in  American  funds,  is  not  contested ;  but  it  is  alleged  that  the  Canadian 
carrier  participating  in  the  international  haul  received  his  share  of  the  amount  so 
collected  in  American  funds,  and  that  to  the  extent  he  was  paid  in  American  funds 
the  excess  over  what  his  division  of  the  rate  in  Canadian  currency  would  represent 
means  an  excess  payment  to  which  he  is  not  entitled. 
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The  transactions  herein  involved  took  place  before  the  issuance  of  the  Board's 
General  Order  No.  826. 

The  submission  of  applicants  was  that  the  contracts  under  which  the  shipments 
were  made  were  Canadian  contracts  entered  into  between  the  Canadian  shipper  and 
the  Canadian  railway  under  tariffs  fixed  by  the  Canadian  Board  of  Railway  Commis- 
sioners, and  that  the  rate  was  payable  in  Canadian  currency  whereas  the  charges  were 
actually  collected  in  American  currency.  In  other  words,  an  overcharge  was  made. 
In  the  submission  the  tariff  was  spoken  of  as  having  been  fixed  by  the  Board  of  Rail- 
way Commissioners.  In  another  connection,  applicants'  solicitor  spoke  of  the  tariff 
having  been  approved  by  the  Board,  and  referred  in  this  connection  to  section  330. 
Section  330  deals  with  standard  tariffs  which  are  required  to  be  formally  approved  by 
the  Board,  and  not  with  joint  tariffs  from  a  point  in  Canada  to  a  foreign  country,  as 
dealt  with  in  section  338.  Here,  the  several  companies  are  required  to  file  with  the 
Board  a  joint  tariff  for  such  continuous  route. 

Section  389,  under  which  the  applications  are  launched,  deals  with  certain  conse- 
quences of  infractions  of  the  provisions  of  the  Railway  Act,  or  of  orders  of  the  Board 
dealing  with  tolls.  It  is  not  alleged  that  there  is  an  infraction  of  any  order,  direction, 
decision  or  regulation  of  the  Board  in  respect  of  tolls.  The  complaint,  therefore,  to 
fall  within  the  section  must  be  concerned  with  an  infraction  by  the  company,  or  any 
officer,  servant  or  agent  of  the  company,  of  any  provision  of  the  Railway  Act  in  respect 
of  tolls.  The  section  goes  on  to  recite  that  where  there  is  such  infraction  of  any  pro- 
vision of  the  Railway  Act  the  company  shall  be  liable  at  the  suit  of  any  person  injured 
by  reason  of  any  such  infraction  to  three  times  the  amount  of  the  actual  damage 
that  such  person  may  prove  to  have  so  sustained.  It  is  further  provided  that  action 
is  not  to  be  commenced  for  any  such  triple  damages  before  the  leave  of  the  Board  has 
first  been  obtained.  What  is  pertinent,  then,  is  what  section  of  the  Act  has  been 
infringed  ? 

What  is  involved,  as  I  understand  the  situation,  is  an  abnormal  condition  arising 
out  of  depreciation  of  Canadian  currency.  The  Board  is  given  very  wide  powers  in 
regard  to  matters  of  railway  regulation.  At  the  same  time,  it  must  always  be  borne 
in  mind  that  its  powers  being  statutory  it  must  find  the  scope  of  these  powers 
within  the  four  corners  of  the  Railway  Act.  The  Board  is  a  statutory  tribunal  and 
its  powers  are  tied  down  to  the  scope  of  matters  falling  within  the  Railway  Act.  It 
is  not  the  function  of  the  Board  to  supplant  or  supplement  the  provincial  courts  in 
the  exercise  of  their  ordinary  jurisdiction.  The  matter  was  most  pertinently  set  out 
by  the  late  Chief  Commissioner  Killam  in  Duthie  vs.  G.T.R.  Co.,  Jf  Can.  Ry.  Cos., 
301^,  at  p.  311,  when  he  said: — 

"  Occasionally  one  hears  or  reads  references  which  suggest  that  miscon- 
ceptions prevail  in  this  connection.  Applications  or  complaints  are  made  to  us 
which  are  apparently  based  upon  a  hazy  notion  that  the  Board  was  created  for 
the  purpose  of  adjudicating  upon  any  claim  against  or  dispute  with  a  railway 
company.  For  two  reasons  we  are  not  to  begin  with  the  assumption  that  such 
was  the  purpose  for  which  the  Board  was  established:  (1)  The  Board  is  purely 
a  creature  of  statute.  The  general  principle  applicable  to  such  a  body  is  that 
its  jurisdiction  is  only  such  as  the  statute  gives  by  its  express  terms  or  by 
necessary  implication  therefrom.  (2)  Our  constitution  assigns  to  the  provin- 
cial legislatures  the  subjects  of  'property  and  civil  rights  in  the  province'  and 
'  the  administration  of  justice  in  the  province,  including  the  constitution,  main- 
tenance and  organization  of  provincial  courts,  both  of  civil  and  criminal  juris- 
diction, and  including  the  i)rocedure  in  civil  matters  in  those  courts.'  (See 
B.N. A.  Act,  1867,  sec.  92,  subsecs.  13,  14.)  Corporations  created  by  the  Parlia- 
ment of  Canada  are  ordinarily  subject  to  the  provincial  laws  relating  to  pro- 
perty and  civil  rights,  and  prima  facie,  civil  claims  against  them  should  be 
prosecuted  in  the  provincial  coprts.  The  Parliament  of  Canada  is  empowered 
to  provide  *  for  the  establishment  of   any   additional  courts  for   the  better 
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administration  of  the  laws  of  Canada^  (see  B.N.A.  Act,  1867,  sec.  101),  and  in 
the  exercise  of  its  powers  to  legislate  on  certain  subjects.  Parliament  may 
incidentally  encroach  upon  the  field  of  provincial  legislation.  Such  encroach- 
ments, however,  are  not  to  be  presumed,  but  must  be  clearly  indicated  and  be 
limited  to  the  extent  reasonably  necessary  for  giving  effect  to  the  enactments 
of  Parliament  upon  subjects  within  its  powers." 

It  seems  to  me  that  the  comment  of  Bramwell,  L.  J.,  in  passing  upon  the  scope 
of  the  functions  of  the  English  Railway  and  Canal  Commission,  is  also  pertinent; 
"  .  .  .1  must  say  that  I  think  one  ought  not  to  suppose  that  the  legislature  intended 
to  give  to  the  commissioners  a  jurisdiction  in  matters  which  could  be  quite  as  well 
exercised  by  the  ordinary  courts  of  justice."  Great  Western  By.  Co.  vs.  the  Railway 
Commissioners  and  James  Brown,  7  Q.B.D.,  182-193. 

The  applicants'  solicitor,  although  questioned  at  the  hearing,  did  not  refer  the 
Board  to  any  specific  provision  of  the  Railway  Act  which  it  wag  alleged  covered  the 
matter  in  question  and  which,  it  was  alleged,  was  infringed.  I  have  given  the  matter 
careful  consideration  and  I  have  been  unable  to  find  any  section  which  by  necessary 
inference  gives  the  Board  power  to  deal  with  the  phases  of  constructual  obligation 
involved,  which  are  alleged  to  turn  upon  the  question  that  the  Canadian  currency  is 
at  present  depreciated  as  compared  with  the  currency  of  the  United  States.  In  other 
words,  I  cannot  see  that  the  subject  matter  of  the  complaint  has  been  brought  within 
the  scope  of  section  389,  or  that  it  falls  either  by  explicit  statement  or  necessary  infer- 
ence within  the  broad  powers  conferred  upon  the  Board.  As  I  read  the  Railway  Act, 
it  is,  therefore,  open  to  the  applicant,  without  the  intervention  of  the  Board,  to  pursue 
his  rights,  if  any,  in  a  court  of  competent  jurisdiction. 

December  24,  1921. 

Commissioner  Rutherford  concurred. 


Application  of  the  Calgary  Live  Stock  Exchange  for  a  suspension  of  Item  1-A  in 
Canadian  Pacific  Railway  Company's  Supplement  No.  2  to  Tariff  O.R.C. 
No.  W-2600,  and  Supplement  No.  1  to  C.R.C.  No.  W-2601,  covering  charges  for 

cleaning  and  disinfecting  cars  used  for  the  transportation  of  live  stock. 

File  26059 

Heard  at  Calgary,  Alta.,  October  31,  1921. 

XEMORAJs^DUM  OF  COMMISSIONER  RUTIIlERFORD 

This  application  was  brought  before  the  Board  by  Mr.  John  Reid,  representing 
the  Calgary  Live  Stock  Exchange,  the  applicants  being  apparently  under  the  impres- 
sion that  the  tariffs  referred  to  wore  at  variance  with  the  Board's  General  Order 
ISIo.  155. 

It  appears  that  notwithstanding  the  requirements  clearly  set  forth  in  the  said 
order,  as  well  as  in  the  tariff,  that  the  charge  of  seventy-five  cents  per  car  for  cleansing 
and  disinfection  is  to  apply  when  on  account  of  federal,  provincial  and  municipal 
regulations  it  is  necessary  to  do  the  work  in  question,  the  railway  companies  have 
for  some  time  been  collecting  a  charge  of  seventy-five  cents  per  car  for  cars  cleaned 
and  limed  by  their  section  men  at  country  points,  without  inspection  or  certification 
by  the  officers  of  the  Federal  Department  of  Agriculture,  who  are  charged  with  that 
duty  at  the  terminal  and  other  points  referred  to  in  Ministerial  Order  No.  37. 

It  was  developed  that  such  action  by  the  railway  companies  was  not  in  any  way 
authorized  by  the  Board's  Order  No.  155,  and  that  the  tariffs  complained  of  were  in 
strict  accordance  with  the  terms  of  the  said  order. 
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Upon  'being  asked  by  the  Board  as  to  whether  he  and  the  parties  represented  by 
him  would  prefer  to  have  the  charge  disallowed  in  all  such  cases,  or  to  continue  to 
pay  for  the  service  rendered  by  the  railway  companies  in  the  cleansing  and  partial 
disinfection  of  such  cars,  Mr.  Keid  suggested  that  if  the  railway  companies  would 
furnish  a  certificate  with  each  such  car  to  the  effect  that  it  had  been  cleansed  and 
disinfected  under  supervision,  they  (i.e.  the  parties  whom  he  represented)  would  be 
willing  to  pay  the  charge  of  seventy-five  cents  per  car. 

This  proposal  involving  as  it  does  many  practical  difficulties  could  not  be  approved 
by  the  Board.  The  following  extract  from  the  Kecord  of  (Proceedings  at  the  hearing, 
shows  how  the  matter  was  left: — 

"  Commissioner  Kutherford  :  You  understand  clearly  the  position 

you  (the  applicants)  are  in,  that  is  the  railway  company  cannot  legally  make 
any  charge  for  this  outside  or  local  cleansing  and  partial  disinfection.  Is  that 
the  way  you  want  it  to  stay  ? 

"Mr.  Reid:  Yes,  let  it  go  at  that;  we  will  make  a  test  case  on  it  and  if 
necessary  will  start  propaganda  to  have  the  powers  of  the  Board  increased  to 
the  exfent  that  representation  in  these  small  cases  will  be  taken  care  of  and 
the  order  of  the  Board  will  be  operative  as  in  the  case  of  the  allowance  re  box 
cars  that  was  patiently  heard  at  Calgary  and  Winnipeg.  That  is  exactly  what 
the  Canadian  Freight  Association  did.  I  do  not  intend  that  this  order,  if  joxi 
issue  one  will  be  rendered  abortive.  What  we  ask  is  that  if  a  man  is  charged 
for  a  clean  car,  he  shall  get  it. 

"  The  Assistant  Chief  Commissioner  :  The  matter  is  one  in  which  it  does 
not  appear  that  an  order  is  necessary.  The  wording  of  the  tariff  repeating 
words  I  have  used  several  times,  is  '  on  account  of  federal,  provincial  or 
municipal  regulations,'  is  in  accordance  with  General  Order  No.  155  and  the 
only  authority  for  the  collection  of  the  75-cent  charge  is  the  tariff  issued  in 
accordance  with  the  terms  of  General  Order  No.  155.  An  order  cannot  make 
it  clearer  than  that. 

"Mr.  Reid:  So  far  as  the  order  is  concerned,  I  think  it  better  to  leave- 
the  matter  as  it  stands.    The  railways  now  know  that  they  are  not  authorized 
to  charge  for  cleaning  and  if  they  do  so,  it  is  in  direct  violation  of  the  order. 

"  Mr.  Temple  :  What  about  the  application  of  the  railways  to  amend 
General  Order  No.  155?  I  think  it  is  in  the  interests  of  the  companies  and 
the  shippers  that  the  order  be  amended. 

"  Commissioner  Rutherford  :    It  is  a  pretty  large  question    Mr.  Temple, 
-  and  I  do  not  think  we  ought  to  attempt  in  view  of  all  the  statements  as  to 
lack  of  notice,  to  settle  it  to-day.    If  you  will  make  an  application,  or  the 
railways  will  make  an  application,  it  can  be  taken  up. 

"The  Assistant  'Chief  Commissioner:  That  would  be  my  suggestion. 

"  Mr.  Temple:  I  appreciate  the  importance  of  it.  I  do  not  believe  that  Mr. 
Reid  or  I  can  give  any  more  information  to  the  Board  than  has  already  been 
given. 

"Assistant  Chief  Commissioner:  A  good  many  other  sections  of  the 
country  would  want  to  be  heard  as  well. 

"  Mr.  Kirkpatrick  :  We  are  not  having  any  trouble  in  any  other  part  of  the 
country." 

The  present  situation  would  therefore  appear  to  be  that  while  Tariff  C.R.C. 
No.  W-2G00  and  Tariff  C.R.C.  No.  W-2601  are  strictly  in  accordance  with  the  Board's 
General  Order  No.  155,  the  charges  imposed  by  the  railway  companies  for  the 
cleansing  and  disinfection  of  stock  cars,  when  such  cleansing  and  disinfection  is  not 
on  account  of  federal,  provincial  or  municipal  regulations,  are  unwarranted  and 
cannot  legally  be  collected. 


Ottaw.a,  December  29,  1921. 
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Complaint  of  the  Winnipeg  Board  of  "Trade,  the  Western  Canada  Flour  }[ills,  and- 
otherfi,  aqainst  the  proposed  increase  in  the  stop-off  charge  on  graiii  for  storage, 
milling,  etc.,  in  transit. 

File  Xo.  2657o 

Application  of  the  Dominion  Millers'  Association,  per  C.  B.  Watts,  Toronto,  for  an 
Order  directing  that  the  Grand  Trunk  Railway  Company  discontinue  excessive 
stop-over  charge  of  two  cents  per  one  hundred  pounds  on  grain  products  shipped 
milling-in-transit  for  domestic  consumption. 

File  Xo.  26575 

Application  of  the  Dominion  Millers  Association  and  the  Montreal  Board  of  Trade 
for  an  Order  directing  the  railways  to  grant  the  right  to  Ontario  and  Quebec 
Mills  to  mill  in  transit  grain  grown  in  Ontario  and  Quebec. 

File  Xo.  8641.12 

JUDGMENT 

Hon.  F.  B.  CARyp:LL,  K.C.,  Chief  Commissioner : 

As  these  three  cases  all  have  been  heard  by  the  Board  at  various  times  and  are 
standing  for  judgment  and  are  so  closely  interrelated,  I  propose  to  treat  them  in  ono 
judgment. 

An  examination  of  the  history  of  the  milling-in-transit  privilege  would  rather 
show  that  it  was  inaugurated  primarily  for  the  purpose  of  encouraging  the  milling 
of  grain  in  Western  Canada,  the  object  being  the  establishment  of  industries  and  the 
production  of  by-products  in  the  West  which  are  so  necessary  for  the  raising  of  live 
stock ;  and  for  many  years  the  rate  charged  by  the  Canadian  Pacific  Railway  Company 
for  the  milling-in-transit  privilege  was  1  cent  per  100  pounds  west  of  Fort  William 
and  2  cents  per  100  pounds  east  thereof  on  grain  for  domestic  consumption. 

In  the  month  of  February,  1917,  application  v/as  made  by  the  Dominion  Millers' 
Association  and  others  asking  that  the  rate  in  Eastern  Canada  on  grain  milled  for 
domestic  use  be  reduced  to  1  cent  per  100  pounds,  the  same  as  that  charged  in 
Western  Canada,  my  understanding  being  that  the  rate  for  export  was  1  cent  per  100 
pounds  both  in  the  East  and  in  the  West.  After  very  lengthy  hearings  and  argu- 
ment, the  Board  delivered  judgment  on  tlie  ord  day  of  October,  1917,  directing  the 
Canadian  Pacific  Railway  Company  to  reduce  the  rate  in  the  East  to  1  cent  per  100 
pounds,  as  there  was  discrimination  under  the  then  existing  conditions,  holding  that, 
as  the  Grand  Trunk  liad  no  railway  in  the  West  (the  Grand  Trunk  Pacific  being  in 
law  a  separate  entity),  the  charge  of  2  cents  by  that  company  was  not  discriminatory 
and  no  order  was  made  with  respect  to  that  railway. 

On  the  10th  day  of  July,  1918,  the  Dominion  Millers'  Association  applied  to  this 
Board  for  an  order  directing  the  Grand  Trunk  Railway  Company  to  discontinue  the 
stop-over  charge  of  2  cents  per  100  pounds  on  grain  products  for  milling-in-transit 
for  domestic  use. 

In  the  month  of  September,  1918,  the  Canadian  Pacific,  Grand  Trunk,  Canadian 
Xorthern,  and  Grand  Trunk  Pacific  Railway  companies  filed  tariffs  becoming  effectiv«3 
N'ovember  1,  1918,  increasing  the  stop-off  charge  from  1  to  2  cents  per  100  pounds. 
Protests  were  immediately  made  by  the  Quaker  Oats  Company,  the  Dominion  Millers' 
Association,  and  the  Shipxjers'  Bureau  of  the  Winnipeg  Board  of  Trade  against  this 
application,  asking  that  it  be  suspended  pending  a  hearing,  which  was  done  by  order 
of  the  Board  Xo.  27781,  dated  October  28, 1918.  The  matter  came  on  for  hearing  first 
in  Toronto  in  the  month  of  October,  1918,  and  later  on  at  Ottawa  and  practically  all 
important  points  west  as  far  as  Vancouver,  the  principal  stand  against  any  increase 
in  rate  being  made  at  Winnipeg  in  the  month  of  March,  1919. 

While  this  case  was  pending,  on  the  20th  day  of  September,  1919,  Mr.  C.  B. 
Watts,  on  behalf  of  the  Dominion  Millers'  Association,  applied  to  this  Board  asking 
that  the  railway  companies  be  ordered  to  grant  the  same  milling-in-transit  privilege 
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to  grain  grown  in  Ontario  and  Quebec  as  that  granted  to  western  grain,  and  the 
three  eases  have  been  heard  practically  concurrently  down  to  the  present  time. 

I  entirely  concur  in  the  principles  enunciated  by  this  Board  in  its  judgment  of 
October  3,  1917,  hereinbefore  referred  to,  viz.,  that,  as  the  Grand  Trunk  Eailway 
Comi)any  did  not  operate  in  Western  Canada,  the  charge  of  2  cents  made  by  it  in 
the  East  was  not  discriminatory,  and  I  also  agree  with  the  Board  that,  because  one 
railway  may  charge  a  different  rate  from  a  com])etitor,  it  is  no  evidence  of  discrim- 
ination. 

As  before  stated,  the  milling-in-transit  privilege  w^as  inaugurated  for  the  purpose 
of  encouraging  the  milling  industry  in  Western  Canada,  and,  without  a  doubt,  it  has 
served  its  purpose,  because  large  mills  are  now  in  operation  in  most  cities  from 
Kenora  to  Calgary,  a  great  business  is  being  carried  on,  and  the  by-products  in  the 
shape  of  shorts  and  bran  are  available  for  the  feed  of  stock,  which  is  becoming  more 
and  more  important  to  Western  Canada.  As  the  principal  mills  are  on  the  line  of 
the  Canadian  Pacitic  Railway  Company  and  the  rate,  by  the  judgment  above  referred 
to,  was  made  the  same  both  east  and  west,  so  long  as  the  rate  is  the  same,  no  matter 
wliat  it  may  be,  no  injury  can  befall  the  western  mills  which  would  not  be  equally 
applicable  to  the  East  and  no  lesser  amount  of  by-products  ^vould  be  available  in 
Western  than  in  Eastern  Canada. 

Mr.  Watts  in  his  application  for  the  milling-in-transit  privilege  being  granted 
to  Ontario  and  Quebec  grain  stated  that  the  Grand  Trunk  Eailway  Company  grants 
to  niills  in  Michigan  the  right  to  mill  grain  produced  in  Michigan  and  other  parts 
()f  the  United  States  at  a  rate  of  one-half  cent  per  100  pounds  and,  as  far  as  I  can 
read  the  case,  this  statement  has  not  been  contradicted.  It  was  alleged  by  the 
Dominion  Millers'  Association  and  the  tariff  citations  given  in  proof  support  the 
allegation  that  all  grain  coming  from  Detroit  ex-rail  and  ex-lake  is  granted  the 
milling-in-transit  privilege  in  Ontario  by  both  the  Canadian  Pacific  and  Grand 
Trunk  Baihvay  companies,  and  this  applies  to  American-grown,  as  well  as  Canadian- 
grown  grain,  the  stop-over  charge  on  grain  from  Detroit  to  Montreal  being  1^-  cents 
per  100  pounds,  while  the  stop-off"  on  grain  from  Goderich  and  Port  McKicoU  is 
1  cent. 

I  am  at  a  loss  to  understand  wiiy  tlie  mililiKv-iii-transit  privilege  should  be  granted 
to  western  Canadian  grain  and  American  grain  for  .grinding  at  the  mills  in  Ontario 
and  Quebec  while  the  same  right  is  denied  to  tlie  grain  of  these  two  provinces,'  and, 
in  my  opinion,  the  same  treatment  that  is  handed  out  to  grain  produced  in  one  part 
of  Canada,  not  to  say  anything  about  United  States  grain,  must  be  granted  to  grain 
produced  in  all' other  parts  of  Canada,  and,  tlici  etDrc,  I  hud  that  all  grain  produced 
in  Canada  should  be  allowed  the  same  stop-over  privileges  for  milling  purposes,  no 
matter  in  what  part  of  Canada  the  milling  operation  takes  place.  This,  of  course, 
has  nothing  whatever  to  do  with  the  out-of-line  haul.  In  such  cases,  reasonable  rates 
off  the  through  line  should  be  granted  the  transportation  companies. 

As  I  view  the  question,  the  stop-over  privilege  for  milling,  elevator,  cleansing,  or 
liosjiital  purposes  is  a  service  incidental  to  transp(n'tation,  customary  and  usual  in 
connection  with  the  business  of  the  railway  companies  in  Canada,  and  has  nothing 
wliatever  to  do  with  the  ordinary  transportation  charges,  and  it  should  make  no 
difference  whetlier  the  main  line  haul  were  100,  or  1,000,  or  3,000  miles.  This  service 
should  be  paid  for  entirely  independent  of  the  line  haul,  and,  therefore,  the  charge 
for  this  service,  unless  conditions  are  very  dissimilar,  should  be  the  same  on  every 
railway  in  Canada.  For  this  reason,  L  think  that  the  charge  for  milling-in-transit  or 
other  such  services  on  the  Grand  I^-unk  Kaih.vay  should  ]>e  the  same  as  that  made  by 
the  Canadian  Pacific,  Canadian  Northern,  and  Grand  Trunk  Pacific  Railway  com- 
panies, or  finij  of  Iter  rdilroail  in  Canada  under  the  jurisdiction  of  this  Board. 

This  naturally  brings  us  to  the  question  of  what  is  a  reasonable  rate  for  the 
ser\'ices  to  be  performed  by  the  railway  company,  always  considering  that  the  railway 
company  receives  the  legal  rate  for  transporting  the  grain  from  the  starting  point  to 
destination,  and  that  the  stop-over  privilege  simply  means  that,  if  the  same  amount 
in  weight  is  returned  to  the  company  for  transportation  to  destination  within  six 
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months,  the  completion  of  the  contract  of  carriage  will  be  made  by  the  railway  company 
at  the  legal  through  rate,  whatever  it  may  happen  to  be. 

It  would  probably  be  impossible  to  find  exactly  the  same  set  of  circumstances  at 
liny  two  given  points,  or  perhaps  to  put  it  more  mildly,  the  cost  of  this  service  at  many 
points  in  'Canada  would  be  greater  or  less  than  at  many  other  points,  and  all  the 
Board  can  do  is  to  arrive  at  a  fair  average  value  for  the  services  performed. 

This  case  was  exhaustively  heard  at  Winnipeg  in  the  month  of  March,  1919,  and 
argued  and  some  additional  evidence  given  before  this  Board  at  Ottawa  in  May,  1920. 
At  the  sittings  in  Winnipeg,  evidence  was  furnished  by  both  the  Canadian  National 
and  the  'Canadian  Pacific  a«  to  the  cost  of  a  switching  movement  such  as  would  be 
required  with  the  stop-over  privilege  in  the  Winnipeg  yard,  and,  from  this  evidence, 
it  seemed  pretty  hard  to  arrive  at  any  exact  data  as  to  how  much  shunting  is  ordinarily 
required  for  stopping  off  a  car  of  grain  for  grinding  purposes  and  forwarding  the 
product  thereof  at  a  later  date. 

According  to  the  evidence,  in  some  cases,  the  railway  company  was  called  upon 
to  perform  two  movements,  i.e.,  the  spotting  of  a  car  of  grain  on  one  side  of  the  mill 
and  lifting  it  from  the  other  side,  the  car  having  ;been  switched  around  by  the  milling 
company  itself.  No  doubt,  in  many  'cases  a  car  would  be  placed  on  one  side  of  the 
mill  and  another  one  lifted  from  the  other  side,  involving  practically  one  movement, 
and,  in  many  other  cases,  the  loaded  car  would  be  spotted  and  the  empty  removed  after 
it  had  been  unloaded  and,  when  the  flour  was  ready  for  shipment,  an  empty  car  would 
be  spotted  and  the  full  car  lifted,  thus  making  four  movements.  It  seemed  to  me 
to  be  almost  impossible  to  arrive  at  any  absolute  conclusion  as  to  what  would  be  the 
actual  cost  of  these  switching  movements. 

As  I  read  the  evidence,  it  has  never  been  the  contention  of  the  railway  companies 
that  the  switching  movement  was  intended  to  produce  profit.  In  fact,  as  far  back 
as  1916,  Mr.  Beatty  contended  that  the  1-cent  rate  did  not  pay  the  actual  cost  of 
operation  to  the  company  but  that  the  rate  was  granted  to  the  West  for  the  purpose 
of  encouraging  the  milling  industry. 

Then,  again,  the  figures  furnished  by  the  two  railway  companies  two  years  ago, 
while  fairly  indicative  of  the  cost  to-day,  would  probably  not  be  as  accurate  a  year 
from  to-day,  because  operating  costs  of  all  railways  have  to  some  extent  been  reduced 
during  the  past  six  months  and  there  is  no  reason  to  believe  there  will  not  be  further 
reductions  within  the  next  'Six  months  or  a  year.  ^ 

I  have,  therefore,  'Come  to  the  conclusion  that,  as  the  Canadian  Pacific  Railway 
Company  has  always  granted  the  stop-over  privilege  and  performed  the  necessary 
switching  for  1  cent  per  100  pounds,  there  is  no  reason  why  a  change  should  be  made 
under  present  conditions,  and,  as  I  have  already  found  that  the  rate  should  be  the 
>ame  all  over  Canada,  this  would  involve  a  reduction  of  the  Grand  Trunk  rates  from 
2  cents  to  1  cent  per  100  pounds. 

I,  therefore,  think  an  order  should  issue  that  all  railway  companies  in  Canada 
under  the  jurisdiction  of  the  Board  should  he  allowed  to  charge  1  cent  per  100 
pounds,  for  the  stop-over  privilege  for  milling  purposes,  no  matter  in  what  part  of 
Canada  the  operation  may  be  carried  on,  and  the  privilege  should  be  granted  to  all 
grains  produced  in  Canada  when  milled  at  any  point  in  Canada,  at  the  same  rate  per 
100  pounds.,  and  the  several  railway  companies  under  the  jurisdiction  of  this  Board 
should  be  directed  to  file  tariffs  accordingly. 
Ottawa,  Ont.,  December  17,  1921. 

Deputy  Chief  Commissioner  Nantel  and  Commissioner  Rutherford  concurred. 


McLean,  Assistant  Chief  Commissioner: 

I  agree  that  the  proposal  to  increase  the  milling-in-transit  rate  from  1  cent  to  2 
cents  should  he  dismissed. 

In  regard  to  the  application  to  have  the  Grand  Trunk  discontinue  the  stop-over 
charge  of  2  cents  per  100  pounds  on  grain  products  shipped  milling-in-transit  for 
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domestic  consumption,  my  position  is  already  expressed  in  Dominion  Millers'  Asso- 
( iafion  vs.  Canadian  Freight  Association,  22  Can,  By.  Cas.,  125,  at  p.  ISJf. 

The  further  application  involved  is  one  asking  that  the  Board  direct  the  railways 
to  grant  the  right  to  Ontario  and  Quebec  mills  to  mill  in  transit  grain  grown  in 
Ontario  and  Quebec.  Ontario  grain  for  milling  and  reshipment  is  subject  to  two 
separate  contracts;  one  for  the  carriage  of  grain  on,  a  special  basis  of  local  rates  to 
the  mill :  the  other  for  the  carriage  of  the  product  from  the  mill  under  the  ordinary 
tariif. 

In  the  presentation  of  this  application,  it  was  admitted  by  the  applicant  that 
there  was  no  effective  competition  between  the  flour  milled  from  Ontario  wheat  and 
the  flour  milled  from  Northwest  wheat.  Montreal  was  referred  to  by  the  applicant  as 
being  the  main  market  for  Ontario  wheat,  and  it  was  admitted'  that  there  was  no 
effective  competition  there;  and  that  the  use  of  the  two  types  of  flour  w^ere  different 
and  not  competitive. 

The  application  as  launched,  turning,  as  I  understand  it,  on  unjust  discrimina- 
tion, I  am  not  satisfied  that  r  prima  facie  caee  of  discrimination  was  established. 

Keference  w^as  made  in  correspondence  from  the  applicant,  subsequent  to  the 
hearing,  to  milling-in-transit  at  Canadian  points  on  American  grain  while  milling-in- 
transit  was  not  granted  to  Ontario  wheat. 

There  is  in  force  a  'Canadian  Pacific  tariff  on  grain  from  Detroit,  ex-lake  and 
ex-rail,  with  milling-in-transit  arrangements  and  charges  in  Canada,  and  shipped  to 
Canadian  destinations.  The  basic  charge  is  1-1  cent.  The  tariff  does  not  limit  this 
to  American  grain. 

Whether  or  not  the  existence  of  this  arrangement  applicable  to  grain  from  Detroit, 
ex-lake  and  ex-rail,  while  there  is  not  a  milling-in-transit  arrangement  on  Ontario 
irrain,  is  unjustly  discriminatory  or  unduly  preferential  is  a  matter  into  which,  in  my 
opinion,  it  is  not  necessary  to  go  in  advance  of  a  prima  facie  case  of  discrimination 
being  made  out. 

December  nO,  1921. 


GENERAL  ORDER  No.  354 

In  tJiP  matter  of  the  complaiM  of  the  Winnipeg  Board  of  Trade,  the  Western  Canada 
Flour  Mills,  and  others,  against  the  increase  in  the  stop-off  charge  on  grain  for 
storage  and  milling  in  ti'ansit;  and  the  application  of  the  Dominion  Miller's' 
Association  for  an  Order  directing  that  the  Grand  Trunh  Bailway  Company, 
discontinue  excessive  stop-over  charge  of  2  cents  per  100  pounds  on  grain 
products  shipped  milling -in-transit  for  domestic  consumption. 

File  No.  26575 

And  in  the  matter  of  the  application  of  tJie  Dominion  Millers'  Association  and  the 
Montreal  Board  of  Trade  for  an  Order  directing  the  railway  companies  to  grant 
the  right  to  Ontario  and  Quebec  mills  to  mill  in  transit  grain  grown  in  Ontario 
and  Quebec. 

Fil(  No  8641.12 

Hon.  F.  B.  Carvell^  K.C,  Chief  Commissioner. 

S.  J.  MoLe:ax,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

J.  G.  Rutherford,  CM.G.,  Commissioner. 

Wi:dnf:sda\,    the  4tL  daj  oi  January,  A.D.  1922. 

Upon  hearing  the  matter  at  various  sittings  of  the  Board  held  in  Ottawa,  Toronto, 
Sudbury,  Vancouver,  Victoria,  Vernon,  Nelson,  Lethbridge,  Calgary,  Edmonton,  Saska- 
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toon,  Kegiiia,  Winnipeg,,  and  Fort  William,  in  the  presence  of  representatives  of  the 
applicants,  the  railway  companies,  and  other  parties  interested,  and  what  was  alleged, — 
The  Board  orders:  That  all  railway  companies  subject  to  the  jurisdiction  of  the 
Board  file  tariffs,  effective  not  later  than  the  1st  day  of  February,  1922,  showing  a 
charge  of  one  cent  per  100  pounds  for  the  stop-over  privilege  on  all  grain  for  storage, 
milling,  malting,  or  other  treatment;  such  privilege  to  be  granted  for  all  grain 
produced  in  Canada,  subject  to  a  reasonable  charge  for  out  of  line  hauls. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Application  of  the  Hunting  Merritt  Lumber  Co.,  Ltd.,  Vancouver,  B.C.,  relative  to 
absence  of  a  through  coast  rate  from  Marpole,  on  the  British  Columbia  Electric 
Railway,  to  local  Milwaukee  points  on  the  Chicago,  Milwaukee  and  St.  Paul 
Railway. 

Application  of  the  Granite  Island  Quarries,  Ltd.,  of  Vancouver,  B.C.,  Albert  Cotton, 
the  Eburne  Saw  Mills,  Ltd.,  the  Dominion  Timber  Products,  Ltd.,  the  North 
Arm  Lumber  Co.,  Ltd.,  the  Dominion  Creosoting  and  Lumber  Ltd.,  A.  A.  Ewari, 
the  Union  Shingle  Co.,  Ltd.,  the  StoUze  Mfg.  Co.,  Ltd.,  the  Hunting  Merritt 
Lumber  Co.,  Ltd.,  the  Red  Cedar  Shingle  Co.,  Ltd.,  and  the  Shull  Lumber  and 
Shingle  Co.,  Ltd.,  in  the  m<iiter  of  publication  of  joint  terminal  rates  over 
Canadian  National  and  other  railroads  to  Canadian  points  from  points  on  the 
Vancouver  and  Lulu  Island  Railway  Branch  of  the  British  Columbia  Electric 
Railway  Company. 

File  26615.46. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Application  was  launched  by  the  Hunting  Merritt  Lumber  Company,  Limited, 
setting  out  that  its  plant  was  located  at  Marpole,  on  the  Lulu  Island  Branch  of  the 
British  Columbia  Electric  Railway;  and  further  representing  that  it  was  unable,  on 
account  of  the  existing  rate  situation,  to  compete  with  adjacent  mills  in  connection 
with  business  to  points  on  the  Chicago,  Milwaukee  and  St.  Paul  or  Chicago, 
Milwaukee  and  Puget  Sound  Railways.  The  contention  was,  in  substance,  that  the 
disadvantage  arose  from  the  applicant's  plant  not  being  granted:  the  same  rate  as  was 
enjoyed  by  Vancouver  mills. 

A  subsequent  communication  from  the  applicant  sets  out  that  it  was  of  opinion 
that  the  coast  rate,  that  is  the  Vancouver  rate  should  apply  from  Marpole  to  points 
on  the  Canadian  National  Railways  as  well. 

By  6-7  Edward  VII,  chapter  66,  Statutes  of  Canada,  legislation  was  enacted 
confirming,  inter  alia,  certain  agreements  between  the  British  Columbia  Electric 
Railway  Company,  the  Canadian  Pacific  Railway  Company,  and  the  Lulu  Island 
Railway  Company,  and  providing  for  operation  of  specified  portions  of  the  Vancouver 
and  Lulu  Island  Railway  Company's  tracks  by  the  British  Columbia  Electric  Rail- 
way Company.  The  terms  are  set  out  in  detail  in  the  agreements  which  are  attached 
to  and  confirmed  by  the  legislation  above  referred  to.  By  clause  9  of  the  agreement 
entered  into  between  the  Canadian  Pacific  Railway  Company  of  the  first  part;  the 
British  Columbia  Electric  Railway  Company,  of  the  second  part;  the  Vancouver  and 
1-ulu  Island  Railway  Company,  of  the  third  part;  and  Lord  Strathcona  and  Mount 
Royal ;  and  Richard  B.  Angus,  it  is  provided  that  the  party  of  the  second  part  further 
covenants  that  in  the  operation  of  the  said  railway,  i.e.,  the  Lulu  Island  Railway,  by 
it  no  cars  carrying  freight  belonging  to  any  other  railway  company  shall  be  run  over 
the  said  railway  except  with  the  consent  of  the  party  of  the  first  part,  and  no  traffic 
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arrangement  shall  be  made  by  it  with  any  company  competing  with  the  party  of  the 
first  part  as  to  the  handling  of  its  passenger,  express  or  freight  traffic  or  traffic  of  any 
kind.  It  being  expressly  understood  and  agreed  that  the  party  of  the  second  part 
shall  not  carry  any  traffic  over  the  said  railway  to  the  advantage  of  any  such  compet- 
ing railway  company,  and  that  in  the  transportation  of  exchange  carload  freights  the 
Canadian  Pacific  Railway  Company^s  car  or  cars  designated  by  it  shall  be  used,  and 
such  cars  shall  be  subject  to  the  usual  per  diem  charge  and  penalty  which  is  referred 
to  as  being  set  -out  in  the  general  tariff  attached  to  the  agreement. 

The  Canadian  National  Railways  has  been  referred  to.  Some  examples  in  regard 
to  movements  from  Marpole  to  points  on  the  Canadian  National  Railways  as  com- 
pared with  Vancouver  show  that  the  joint  rate,  in  the  case  of  the  Canadian  National 
Railways,  is  from  1  cent  to  1^  cents  over  the  Vancouver  rate.    For  example: — 

Rate  in  cents  per  100  lb. 
Shingles  Lumber 

Marpole  to  Lloydmlnster,  Alta.,  via  Abbottsford  and  Edmonton.       70  63 1 

Vancouver  to  Lloydmlnster,  Alta.,  via  C.N.R   69  62^ 

Marpole  to  Humboldt,  Sask.,  via  Abbottsford  and  Saskatoon.        78  65 
Vancouver  to  Humboldt,  via  C.N.R   76|  63i 

The  Canadian  Pacific  Railway  Company  charges  the  same  rate  from  Marpole  to 
points  in  Canada  as  it  charges  from  Vancouver. 

The  application  as  launched  broadened  into  a  general  application  of  shippers 
located  on  the  Vancouver  and  Lulu  Island  Branch  of  the  British  Columbia  Electric 
Railway  Company,  and  was  taken  up  at  the  Board^'s  sittings  in  Vancouver  on  October 
17,  1921.  The  application  was  handled  by  Mr.  Lees,  of  the  Granite  Island  Quarries, 
Ltd.,  who  made  application  for  an  order  directing  the  British  Columbia  Electric 
Railway  Company  to  agree  upon  and  file-  at  an  early  date  joint  tariffs  with  the  Cana- 
dian National  Railways,  the  Chicago,  Milwaukee  and  St.  Paul,  and  any  other  railway 
company  operating  over  direct  and  continuous  routes  between  stations  on  the  Van- 
couver and  Lulu  Island  Branch  of  the  said  British  Columbia  Electric  Railway  Com- 
pany, in  the  province  of  British  Columbia,  and  stations  on  the  Canadian  National 
Railways,  the  Chicago,  Milwaukee  and  St.  Paul  and  other  railways,  said  rates  to  be 
on  an  equality  with  those  in  effect  between  the  British  Columbia  Electric  Railway 
Company  and  the  Canadian  Pacific  Railway  Company.  It  was  stated  that  the  British 
Columbia  Electric  Railway  Company  had  not  published  joint  tariffs  from  stations  on 
the  Vancouver  and  Lulu  Island  Branch  with  any  of  the  other  railway  companies 
except  the  Canadian  Pacific  Railway  Company. 

A  written  submission  was  filed  by  Mr.  Lees,  for  the  ai)p]icants,  at  the  sittings  in 
Vancouver;  and  an  extract  therefrom  may  be  taken  as  defining  tlie  i>sue: — 

"  We  contend  that  the  British  Columbia  Electric  Railway  being  an  entirely 
local  concern,  in  as  far  as  its  operations  are  concerned,  should  he,  and,  of  itself, 
is  simply  a  feeder  to  the  several  transcontinental  railroads  operating  into  and 
out  of  the  port  of  Vancouver,  and  as  throughout  its  system  terminal  or  coast 
rates  apply  and  are  published  with  the  exception  of  the  eight  or  ten  miles 
between  Marpole  and  New  \yestminster — an  exception  which  we,  your  appli- 
cants, consider  most  unfair  and  most  unjustifiahle. 

"  Being,  as  we  say,  a  feeder  of  the  transeontinental  railroads,  to  the  points 
of  Vancouver  and  New  Westminster,  it  is  only  reasonable  and  just  that  that 
jjortion  of  the  British  Columbia  Electric  Railway  should  enjoy  and  grant  equal 
privileges  in  the  matter  of  rates  as  these  cities  and  as  is  enjoyed  by  other 
portions  of  the  system." 

The  application  is  that  an  order  issue  directing  the  British  Columbia  Electric 
Railway  Company  to  grant  from  points  on  the  section  of  the  Lulu  Island  Railway 
concerned  the  same  rate  as  applies  from  said  point  to  points  on  the  Canadian  Pacific 
Railway;  in  other  words,  that  the  Vancouver  rate  should  apply.    The  essence  of  appli- 
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cante'  contention  is  that  on  the  movement  from  British  Colum'bia  Electric  Railway- 
points  to  points  on  the  Canadian  Pacific  there  is  a  joint  rate;  in  fact,  as  indicated, 
a  single-line  rate  from  Vancouver.  It  is  contended,  in  substance,  that  similar  treat- 
ment should  be  given  to  other  railways,  and  that  the  Vancouver  rate,  without  the  addi- 
tion of  any  arbitrary  over  the  Vancouver  rate,  should  apply. 

The  contention  of  the  Canadian  Pacific  Railway  Company  on  the  merits,  as  set 
out  in  its  letter  of  November  30,  1921,  copy  of  which  was  sent  to  the  applicant,  is  that 
what  is  herein  involved  is,  in  reality,  a  eingle-line  movement  over  Canadian  Pacific 
lines  (all  the  stock  of  the  Vancouver  and  Lulu  Island  Railway  Company  being  owned 
by  the  Canadian  Pacific),  and  should  not  be  taken  as  the  measure  of  what  the  two- 
line  rate  should  be. 

The  fundamental  question,  however,  in  the  present  application  js  one  of  the 
Board's  jurisdiction.  The  extracts  already  given  from  the  considered  memorandum 
submitted  on  behalf  of  the  applicants  show  that  what  is  desired  is  an  Order  against 
the  British  Columbia  Electric  Railway  Company. 

Presumably,  there  were  two  reasons  for  so  wording  the  application.  In  the  first 
place,  there  is  the  applicants'  understanding  of  the  law.  In  the  second  place,  there 
is  a  recognition  of  the  fact  of  the  difference  between  the  two-line  haul  and  a  one-line 
haul  as  bearing  on  the  rate.  If,  in  the  case  of  a  two-line  haul,  assuming  jurisdiction 
over  the  initial  carrier,  a  through  rate  basis  is  given  on  a  given  two-line  movement, 
which  is  refused  on  a  comparable  two-line  movement,  the  situation  from  the  stand- 
point of  alleged  discrimination,  other  things  being  equal,  differs  from  that  existing 
v/here  a  rate  for  a  single  line  haul  is  put  forward  as  the  measure  of  what  the  rate 
over  a  two-line  haul  should  be. 

The  British  Columbia  Electric  Railway  Company  is  not  a  company  of  Dominion 
charter.  In  In  re  Quebec  Central  Ry.  Co.,  15  Can.  Ry.  Ca.s.,  105,  the  iBoard  had  before 
it  a  situation  where  the  Quebec  Central  Railway  Company,  a  provincially  incorporated 
company,  had  been  leased  under  a  999-year  lease  to  the  'Canadian  Pacific  Railway 
Company;  and  it  was  held  that  the  Board  had  no  jurisdiction  over  the  Quebec  Central 
Railway  Company;  that  it  still  was  a  provincial  line. 

By  the  Railway  Act  of  1919,  section  6,  paragraph  (c),  amending  legislation  was 
introduced  which,  inter  alia,  made  the  Quebec  Central  Railway  Company  a  work  for 
the  general  advantage  of  Canada.  This  was  not  done  by  explicit  terms  by  special 
reference  to  the  Quebec  Central,  but  the  generality  of  the  wording  of  the  section  had 
this  effect.  The  amending  legislation  of  1919  was  of  such  scope  as  to  include  within 
its  purview  provincially  chartered  electric  lines. 

By  10-11  George  V,  Cbapter  65,  assented  to  July  1,  1920,  it  was  provided  that  the 
provision  of  the  legislation,  above  referred  to,  should  not  include  or  apply  to  any  street 
railway,  electric  railway  or  tramway  constructed  under  the  authority  of  a  provincial 
legislature,  and  which  has  not  been  declared  to  be  a  work  for  the  general  advantage 
of  Canada — otherwise  than  by  the  provision  of  paragraph  (c)  of  section  6  of  the  Act 
of  1919,  There  was  a  proviso  that  the  legislation  of  1920  was  not  to  affect  or  go  into 
force  with  respect  to  any  street  railway,  electric  suburban  railway  or  tramway  in  the 
province  of  British  Columbia  until  the  expiration  of  one  year  from  the  passing  of 
the  Act  of  1920. 

The  order  as  asked  for  is  not  against  the  Canadian  Pacific  Railway  Company  or 
the  Vancouver  and  Lulu  Island  Railway  Company.  The  Board  has  jurisdiction  over 
both  of  these  lines.  The  order  as  asked  for  is  against  the  British  Columbia  Electric 
Railway  Company. 

The  year  limited  under  the  legislation  of  1920  having  expired  on  July  1,  1921,  the 
Board  is  without  jurisdiction  over  the  British  Columbia  Electric  Railway  Company; 
and  the  order  asked  for  against  the  said  railway  company  is,  therefore,  beyond  the 
Board's  powers. 

January  4,  1922, 

Commissioner  Rutherford  concurred. 
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Application  of  Barome  Rociion,  of  Keewatin,  Ont.,  under  Section  269  of  the  Railway 
Act,  for  an  Order  directing  the  Canadian  Pacific  Railway  Company  to  provide 
adequate  drainage  for  stream  which  discharges  from  a  series  of  laJces  across  the 
applicant's  lands  into  the  Winnipeg  river,  the  construction  of  said  railway 
hainng  resulted  in  the  flooding  of  parts  of  lots  5  and  6,  concession  1,  township 
Pallat,  District  of  Kenora,  Ontario. 

File  30829. 

Heard  at  AVinnipeg,  Man.,  April  25,  1921. 

JUDGMENT 

Commissioner  Boyce: 

In  the  year  1887,  shortly  after  the  construction  of  its  line  between  Port  Arthur 
and  Winnipeg,  the  Canadian  Pacific  Kailway  Company,  in  order  to  avoid  having  to 
put  in  an  expensive  culvert,  and  to  give  them  a  more  stable  and  solid  road-bed,  diverted 
from  its  original  and  natural  outlet  (shown  "A"  on  plan  filed)  a  stream,  fed  by  a 
number  of  lakes,  (one  of  these  being  War  Eagle  lake),  discharging  into  Darlington 
bay  of  Winnipeg  river,  north  of  the  tracks  of  the  Canadian  Pacific  Railway  just  west 
of  Keewatin,  and  carried  the  water  thereby  arrested  in  its  natural  flow,  through  the 
low-lying  lands,  south  of  the  railway,  where  is  now  the  applicant's  farm,  block  232, 
known  as  lots  5  and  7,  in  the  first  concession  of  the  township  of  Keewatin,  thence 
through  a  deep  rock  cutting  (shown  marked  "B"  on  plan),  into  a  swamp  (marked 
"  C  ■'  on  plan),  thence  by  means  of  a  tunnel  imder  the  railway  at  a  point  marked  "D  " 
on  plan,  back  to  Darlington  bay. 

It  is  alleged  that  in  the  course  of  this  diversion  sufficient  provision  was  not  made 
for  artificially  carrying  off  the  water  Avhich,  theretofore,  had  been  drained  off  by 
natural  flow. 

The  complainant  did  not  acquire  his  holdings  until  many  years  after  the  diversion 
was  made — his  location  being  made  about  1905-6  or  7;  his  patent  issued  some  years 
later,  but  complainant  alleges  that  when  he  took  up  the  farm  he  now  occupies,  and 
in  respect  of  which  he  complains,  the  railway  was  a  single  track  road,  and  the  dump, 
built  of  large  boulders,  permitted  the  water  not  taken  care  of  by  artificial  means,  to 
seep  througli  the  dump  somewhat  along  its  natural  course,  so  that,  as  he  says  in  his 
evidence  at  the  hearing  (Vol.  359,  p.  5317)  when  he  took  the  land  up  (in  1905-6  or  7), 
*' It  was  nice  and  dry,  except  the  creek''  (meaning  the  watercourse  as  diverted).  At 
that  time,  he  says,  most  of  the  water  ran  through  the  dump  (then  a  single  track)  and 
hardly  any  water  went  through  the  diversion.  He  states  that  in  the  spring  of  1907 
he  farmed  part  of  the  land  now  under  water. 

The  basis,  then,  of  the  complaint  is  that  in  1906-7  the  railway  was  double- 
tracked,  and  that  in  the  double  tracking  the  dump  theretofore  permitting  surplus 
water  t<)  pass  through  was  so  closed  up  that  no  water  could  get  through  and  the 
diversion  failed  to  carry  it  off,  thereby  flooding  about  four  acres  of  the  complainant!s 
lands  every  year  since  the  dump  for  double  tracking  was  completed.  The  gist  of  the 
v'omplaint.  therefore,  seems  to  be  that  the  diversion  made  by  the  railway  in  1887  was 
never  really  tested  as  to  its  efficiency  in  carrying  off  the  water  until  the  dump  for  the 
double  track  wjis  built  ten  years  later,  thereby  arresting  the  seepage  through  the  dump 
of  what  water  the  diversion  was  unable  to  carry.  In  other  words  that  the  insufficiency 
of  the  diversion  to  carry  off  the  water  as  the  natural  watercourse  had  theretofore  done 
did  not  become  apparent  until  the  outlet  for  the  surplus  water  through  the  single 
track  dump  became  closed  by  the  solidifying  of  that  dump  to  carry  the  double  track, 
then  when  the  work  of  carrying  off  the  whole  of  the  water  drained  by  the  original 
watercourse  was  thrown  upon  the  diversion,  or  artificial  channel  constructed  by  the 
railway,  the  diversion  failed,  it  proved  inadequate,  and  the  complainant's  lands,  to  the 
extent  mentioned,  have  been  flooded  year  by  year  ever  since. 

The  e^ndence  of  the  complainant  is  corroborated  by  two  witnesses — one,  Duncan 
Beeton  (p.  5321)  who  has  resided  in  the  vicinity  since  1880,  who  knows  the  particular 


locality,  and  who  says  that  after  the  single  track  of  the  railway  was  completed  the 
water  continued  to  flow  through  the  dump,  and  that  no  water  flows  through  there  now. 
He  speaks  of  the  rock  cutting  being  only  four  feet  wide,  and  obstructed,  by  rocks. 
That  this  cut  could  be  made  better  by  heiiv^  cleaned  out,  and  that  he  has  seen  Kochon's 
land  flooded. 

To  the  same  effect  is  the  corroborative  evidence  of  Sydney  Pearson  (p.  5326), 
who  also  says  that  since  the  double-tracking  all  the  water  that  flowed  from  War 
Eagle  lake  and  the  adjoining  lakes  west  flowed  under  the  track,  that  is,  before  the 
double-tracking,  and  that  since  the  double-tracking  no  water  flows  through  the  dump, 
the  land  on  the  north  side  of  the  dump  being  dry  since  the  double-tracking. 

The  evidence  of  the  complainant,  who  is  an  old  resident  of  the  district,  and  has 
lived  on  the  land  since  he  took  it  up — ^or  since  prior  to  1907 — and  of  the  other  two 
witnesses  is  not  controverted  by  the  railway  company,  which  relied  upon  the  evidence 
of  its  engineer  as  to  the  sufficiency  and  adequacy  of  the  diversion  to  carry  off  the 
water.  Tlie  evidence  shows  that  the  creek  was  about  eighteen  feet  wide  originally, 
and  that,  as  a  result  of  its  diversion  by  the  railway  company,  it  is  now  carried  through 
a  rock  cutling  but  four  feet  wide.  Whether  this  is  deep  enough  to  carry  off  all  the 
water  compressed  into  it  from  an  eighteen  foot  stream  is  open  to  some  question,  but 
the  photograph  of  the  cut  submitted  shows  that  the  water  comes  through  it  very 
rapidly  and  that  there  are  obstructions  to  its  easy  passage.  The  depth  of  the  rock 
cutting,  the  engineer  says,  is  the  same  depth  as  the  creek,  so  that  it  is  obvious  that 
there  was,  as  a  result  of  the  diversion,  a  great  compression  in  the  original  flow  from 
eighteen  feet  to  four  feet  at  this  point. 

I  would  find  as  a  fact  upon  the  evidence  before  the  Board  that  at  the  time  the 
complainant  located  and  entered  into  possession  of  his  farm,  the  water  was  drained 
therefrom,  partly  by  the  diversion,  and  partly  by  seepage  along  the  natural  course  of 
the  stream,  and  that  there  was  then  no  overflow  or  flooding  of  the  land  as  that  now 
complained  of.  That  since  the  dump  of  the  railway  was  altered  to  provide  double 
tracks,  the  seepage  along  the  original  course  of  the  stream,  and  which  had  acted  as  an 
auxiliary  to  the  diversion  up  to  that  time,  was  stopped  and  the  whole  drainage  was 
thrown  upon  the  diversion,  and  that  the  diversion  works  failed  to  entirely  carry  it 
off,  with  the  result  that  a  portion  of  the  complainant's  land,  about  four  acres,  whicli 
was  dry  before  the  dump  was  altered,  was  flooded  year  by  year  since  the  double  track 
dump  was  completed. 

Whether  the  diversion  is  capable,  if  thoroughly  cleaned  of  rock  and  silt  obstruc- 
tions, of  giving  adequate  drainage,  so  as  to  leave  the  land  as  dry  as  it  was  when  the 
complainant  first  occupied  it,  may  be  in  some  doubt.  The  railway  company  argues 
that  there  is  no  duty  cast  upon  it  to  clean  out  the  rock  cutting  made  by  it,  as  part  of 
the  diversion,  or  otherwise,  and  generally  to  remove  all  obstructions  and  accumula- 
tions which  may  check  the  free  flow  of  the  diverted  stream.  I  am,  however,  unable 
to  agree  with  this  contention.  Where  the  railway  company,  for  its  own  purposes, 
diverts  or  changes  a  natural  watercourse,  some  duty  is  cast  upon  it  to  see  that  the 
substitution  of  the  artificial  channel  does  not  materially  affect  the  utility  of  the 
natural  course,  or,  in  the  language  of  'Section  163  of  the  present  Kailway  Act,  formerly 
Section  155  of  R.'S.C,  chapter  37. 

"  The  company  shall  restore,  as  nearly  as  possible,  to  its  former  state,  any 
river,  stream,  watercourse,  highway,  water  pipe,  gas-pipe,  sewer  or  drain,  or 
any  telegraph,  telephone  or  electric  line,  wire  or  pole,  which  it  diverts  or  alters, 
or  it  shall  put  the  same  in  such  a  state  as  not  materially  to  impair  the  useful- 
ness thereof." 

and  to  the  same  effect  in  section  268  of  the  present  Act,  carried  from  section  250  of 
the  former  consolidation: — 

"  The  company  shall,  in  constructing  the  railway,  make  and  maintain  suit- 
able water  pipes,  flumes,  ditches  and  drains  along  each  side  of,  and  across;  and 
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under  the  railway,  to  connect  with  water  pipes,  flumes,  ditches,  drains,  drainage 
works  and  watercourses  upon  the  lands  through  which  the  railway  runs,  so  as 
to  afford  sufficient  outlet  to  drain  and  carry  off  the  water,  or  to  convey  the 
water  supply,  and  so  that  the  then  natural,  artificial,  or  existing  drainage,  or 
water  supply,  of  the  said  lands  shall  not  he  obstructed  or  impeded  hy  the  rail- 
way." 

There  was,  as  appears  from  the  evidence,  a  flooding  of  the  complainant's  land 
immediately  following,  and  I  think  as  a  result  of  the  construction  'by  the  railway  of 
another  dump  to  carry  a  second  track  or  line  of  railway,  and  the  drainage  affecting 
the  complainant's  lands  existing  prior  to  such  construction  were  not  restored  to  its 
former  state,  but,  on  the  contrary,  the  usefulness  of  the  drain  or  watercourse  was 
thereby  materially  impaired,  and  the  existing  drainage  thereof  was,  and  is,  obstructed 
or  impeded. 

The  legal  principles  involved  are  fundamental.    I  refer  to  such  cases  as: — 

Ostrom  V.  Sills,  24  A.R.  52<6;  28  S.C.R.  4Si5. 
Young  V.  Tucker,  26  A.R.  162. 
.Hamelin  v.  Bowerman,  31  'S.C.R.  534. 
Ward  v.  'Grenville,  32  iS.C.R.  510. 
G.T.R.  V.  Miville,  14  L.C.R.  469. 
Carron  v.  Great  Western  Ry.  Co.,  14  U.C.R.  192. 

Where  these  are  discussed,  and  the  provisions  of  statute  to  which  I  have  referred 
would  render  it  more  than  ever  necesssary  that  the  railway  company  should  take  care 
of  all  water  brought  down  upon  its  lands  at  the  time  the  railway  is  constructed. 

The  duty  incumbent  upon  the  railway  company  is,  I  think,  clear,  as  it  also 
appears  from  the  evidence  that  it  has  not  fulfilled  that  duty  as  regards  this  water- 
course. The  railway  company  cleared  it  out  once,  while  protesting  that  it  was  not 
its  duty  to  do  so. 

If  the  obstruction  of  the  diversion  causes  the  flooding  and  not  the  insufficiency  or 
inadequacy  of  the  diversion  itself,  the  railway  company  should  have  an  opportunity  to 
demonstrate  that  condition  by  clearing  the  channel  it  made  to  divert  the  stream  of 
every  obstruction.  If  that  work  results  in  efficiently  draining  the  complainant's  land 
to  the  same  extent  ^s  it  was  when  he  first  occupied  it,  and  before  the  double  tracking 
of  the  railway,  no  further  Order  need  be  made  by  this  Board,  it  being  understood  that 
the  drainage  will  be  so  maintained  by  the  railway.  If,  on  the  other  hand,  it  is  demon- 
strated by  a  further  examination  under  the  direction  of  the  Board,  after  the  diversion 
has  been  cleared  of  obstruction  by  the  railway,  that  the  flooding  results  from  insuffi- 
ciency or  inadequacy  of  the  diversion,  or  of  any  part  thereof,  the  matter  may  be 
dealt  with  further  upon  notice  to  the  parties. 

The  railway  company  will  be  reciuired  to  thoroughly  clean  out  the  watercourse  it 
constructed  and  remove  therefrom  all  boulders,  rock,  silt,  or  other  obstruction,  or 
impediment  to  the  flow  of  water,  this  work  to  be  done,  subject  to  the  approval  of  an 
Engineer  of  the  Board,  as  early  as  conditions  will  permit  next  spring;  the  work  to 
be  comi)leted  by  May  1,  1922. 

As  to  any  further  order  the  matter  will  stand  for  further  report  from  the 
Engineers  of  the  Board  upon  the  effect  of  the  above  work. 

Order  should  go  as  above. 

Ottawa,  January  4,  1922. 

The  Chief  Commissioner,  Hon.  F.  B.  Carvell,  K.C.,  concurred. 
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ORDER  No.  31924 

.  In  the  matter  of  the  complaint  of  the  Reford  Grain  Growers'  Association,  Limited, 
of  Wilkie,  Saskatchewan,  with  regard  to  culverts  on  the  Canadian  Pacific 
Railway  Company's  Kelfield  Subdivision,  in  Section  6,  Township  39,  Range  19, 
West  Srd  Meridian,  and  on  the  Grand  Trunk  Pacific  Railway  Company's  U nity 
Subdivision,  in  Section  6,  Township  13,  Range  19,  West  3rd  Meridian. 

Files  Nos.  22390.1  and  22390.2 

Friday,  the  16th  day  of  December,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Comynissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 
J.  G.  RuTiiERFOUD,  C.M.G.,  Commissioner. 

Upon  reading  what  is  filed  in  support  of  the  complaint  and  on  behalf  of  the 
railway  companies;  and  upon  the  report  and  recommendation  of  an  engineer  of  the 
Board,  concurred  in  by  its  Chief  Engineer, — 

The  Board  orders  as  follows: — 

1.  That  the  Grand  Trunk  Pacific  Railway  Company  be,  and  it  is  hereby,  required 
(with  the  co-operation  of  the  Canadian  Pacific  Railway  Company)  to  construct  a 
ditch  on  the  north  side  of  its  track  in  section  6,  township  13,  range  19,  west  3rd  meri- 
dian, in  the  province  of  Saskatchewan,  commencing  at  station  5083,  and  running 
westerly  and  parallel  to  the  track  for  a  distance  of  3,200  feet,  ending  at  station  5116; 
such  ditch  to  be  6  feet  wide  at  the  bottom,  with  1-|  to  1-foot  slope ;  the  average  cutting 
of  the  ditch  to  be  about  4^  feet  for  its  entire  length,  and  the  elevation  to  be  8  feet 
lower  than  the  top  of  the  rail — all  as  shown  on  the  plans  and  profiles  on  file  with  the 
Board  under  file  Nos.  22390.1  and  22390.2 ;  the  said  work  to  be  completed  by  the  15th 
day  of  June,  1922. 

2.  That  the  cost  of  the  work  herein  required  be  borne  and  paid  one-half  by  the 
Grand  Trunk  Pacific  Railway  Company  and  one-half  by  the  Canadian  Pacific  Railway 
Company. 

F.  B.  CARVELL 

Chief  Commissioner. 


ORDER  No.  31937 

In  the  matter  of  the  application  of  the  Grand  Trunk  Railway  Company  of  Canada, 
hereinafter  called  the  "  applicant  company,"  under  Section  188  of  the  Railway 
Act,  1919,  for  approval  of  the  location  and  detail  plans  of  its  proposed  new 
station  at  Sutton,  on  the  JOth  District,  Belleville  Division,  of  its  railway,  on 
the  same  site  and  to  replace  that  destroyed  by  fire  on  June  3,  1921,  the  saiS 
plans  being  on  file  with  the  Board  under  file  No.  31507. 

Wednesday,  the  21st  day  of  December,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  inspector  of  the  Board,  concurred  iii 
by  its  Chief  Operating  Officer,  and  reading  the  submissions  filed, — 
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The  Board  orders:  That  the  location  and  detail  plans  of  the  applicant  company's 
proposed  new  station  at  Sutton,  on  the  10th  District,  Belleville  Division,  of  its  rail- 
way, in  the  province  of  Ontario,  on  file  with  the  Board  under  file  No.  31507,  be,  and 
they  are  hereby,  approved. 

F.  B.  CARYELL, 

Chief  Commissioner. 


ORDER  No.  31942 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  herein- 
after called  the  "applicant  company"  under  Section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  the  connection  between  its 
Drumheller  Subdivision,  at  mileage  39Jf'lS,  and  the  Grand  Trunk  Pacific 
Branch  Lines  Company's  Three  Hills  Suhdivision,  at  mileage  191-13,  and 
extension  to  connect  with  the  applicant  company's  Drumheller  Subdivision  at 
mileage  395-38;  also  the  north  connection  with  the  Grand  Trunlc  Pacific 
Branch  Lines  Company's  Three  Hills  Subdivision  at  mileage  196-80. 

File  Nos.  31554  and  31554.1 

Wednesday,  the  21st  day  of  December,  A.D.  1921. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean, -Assistant  Chief  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of  the 
Board,  and  the  filing  of  tlie  necessary  affidavit, — 

'The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of  railway  beginning  at 
mileage  394-13,  Drumheller  Subdivision,  through  section  33,  township  23,  range  29, 
west  5th  meridian  to  mileage  197-13  of  the  Grand  Trunk  Pacific  Branch  Lines  Com- 
pany's Three  Hills  Subdivision;  and  thence  through  section  33,  township  23,  range 
29,  west  4th  meridian,  and  section  36,  township  23,  range  1,  west  5th  meridian,  to 
mileage  395-38  of  the  applicant  company's  Drumheller  Subdivision,  a  distance  of  1-30 
miles:  Provided  the  Canadian  National  Telegraph  Company's  wires  crossing  the  track 
near  mileage  395-38  be  raised  to  the  height  required  by  the  General  Order  of  the 
Board  No.  231,  date<l  May  6,  1918,  before  trains  are  operated  over  the  line. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDER  No.  31954 

In  the  matter  of  the  application  of  the  Canadian  Northern  Railway  Company,  herein- 
after called  the  "  applicant  company/'  under  Section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  its  connection  with  the 
Battle  River  Subdivision  and  the  Grand  Trunk  Pacific  Railway  Company's 
Viking  Subdivision,  at  Ryley,  Alberta. 

File  No.  31471.1 

Tuesday,  the  3rd  day  of  January,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  in 
by  its  Assistant  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of  railway  beginning  at  a 
point  on  the  constructed  line  of  the  applicant  company,  in  the  northeast  quarter  of 
section  5,  township  50,  range  17,  west  4th  meridian,  at  mileage  21-89,  Battle  River 
Subdivision,  thence  curving  in  an  easterly  and  southeasterly  direction  to  a  connection 
with  the  Grand  Trunk  Pacific  Railway  in  the  northwest  quarter  of  section  4,  town- 
ship 50,  range  17,  west  4th  meridian,  at  mileage  741-90,  Yiking  Subdivision,  a  distance 
of  0-52  miles,  in  the  province  of  Alberta. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  31961 

In  the  matter  of  the  application  of  the  Canadian  Northern  Saskatchewan  Railway 
Company,  hereinafter  called  the  "  applicant  company','  under  Section  276  of 
the  Railway  Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  its  line 
from  Scapa,  at  mileage  28-5J^,  to  Beachy,  at  mileage  35-02,  in  the  province  of 
Saskatchewan. 

File  No.  28128.36 

Tuesday,  the  3rd  day  of  January,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner.  ^ 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  in 
by  its  Assistant  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  line  of  railway  from  Scapa,  at 
mileage  28-54,  to  Beachy,  at  mileage  35-00,  a  distance  of  6-4  miles,  in  the  province 
of  Saskatchewan :  Provided  that  all  trains  operated  over  the  said  line  shall  not  exceed 
a  rate  of  speed  of  fifteen  miles  an  hour. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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GENERAL  ORDER  No.  353 

In  the  m-atter  of  the  General  Order  of  the  Board  No.  211,  dated  September  10,  1919, 
a^  amended  hy  General  Order  No.  31^8,  dated  November  10,  1921,  with  respect 
to  the  Ca^nadian  Freight  Classification  and  the  Express  Classification  for 
Canada,  and  Sections  322  and  360  of  the  Railway  Act,  1919. 

File  No.  25639 

Tuesday,  the  3rd  day  of  January,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading'  the  subniisvsions  filed, — 

TJie  Board  orders:  That  the  said  General  Order  No.  271,  dated  /September  10, 
1919,  as  amended  by  General  Order  No.  348,  dated  Novemher  10,  1921,  be,  and  it  is 
hereby,  amended  by  striking  out  the  words,  "  The  Ontario  Grocers'  Guild,"  in  the 
ninth  line  of  paragraph  5  of  the  order,  and  substituting  therefor  the  words,  "  Canadian 
Wholesale  Grocers'  Association";  and  by  adding  the  words,  "United  Grain  Growers, 
Limited,"  and  "Fruit  Commissioners'  Office,  Department  of  Agriculture". 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  No.  31982 

/n  the  matter  of  the  application  of  farmers  and  business  men  of  the  Village  of 
Ardill,  Saskatchewan,  and  vicinity,  for  an  Order  requiring  the  Canadian 
Northern  Railway  Company  to  erect  a  station  and  appoint  a  station  agent  at 
A  rdill. 

File  No.  29580 

Wednesday,  the  4th  day  of  January,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C.  BoYCK,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  submissions  hied  on  behalf  of  the  applicants  and  the  railway 
company, — 

The  Board  orders:  That  the  Canadian  Northern  Railway  Company  be,  and  it  is 
hereby,  required  to  maintain  a  permanent  station  agent  at  Ardill,  in  the  province  of 
Saskatcbewan,  until  further  order  of  the  Board. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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GENERAL  ORDER  No.  355 

In  the  matter  of  the  General  Order  of  the  Board  No.  119,  dated  January  31,  191Jf; 
and  the  appointment  of  caretaker  agents  at  non-agency  stations. 

■  File  No  4205.73 

Thursday,  the  5th  day  of  January,  A.D.  19^2. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

C.  Lawrence,  Commissioner. 

Whereas  the  railway  companies  subject  to  the  jurisdiction  of  the  Board  are 
required  from  time  to  time  to  appoint  caretaker  agents  at  stations  at  which  regular 
station  agents  are  not  maintained, — 

The  Board  therefore  declares:  That  the  duties  of  a  caretaker  agent  shall  be  as 
follows,  namely:  To  see  that  the  station  is  kept  clean  and,  when  necessary,  heated  and 
lighted  for  the  accommodation  of  passengers,  and  to  be  present  on  the  arrival  and 
departure  of  trains;  such  duties  to  be  the  same  as  those  of  a  regular  station  agent, 
excepting  the  billing  of  freight  and  handling  the  telegraph  system. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  the  Railway  Association  of  Canada,  on  hehalf  of  tlie  several  railway' 
companies,  for  an  Order  amending  the  concluding  paragraph  of  General  Order 
No.  336  so  as  to  provide  for  a  flag  16  inches  hy  16  inches  or  thereabouts  in  lieu 
of  a  flag  22  inches  hy  28  inches  in  size. 

File  4135.77 

JUDGMENT 

McLeax,  Assistant  Chief  Commissioner: 

On  May  17,  1921,  there  was  heard  by  the  Board  an  application  of  the  Railway 
Association  of  Canada,  on  behalf  of  the  several  railway  companies,  for  an  order 
amending  the  concluding  paragraph  of  General  Order  Xo.  336  so  as  to  provide  for  a 
flag  16  inches  by  16  inches,  or  thereabouts,  in  lieu  of  a  flag  22  inches  by  28  inches. 
The  flag  in  question  is  the  flag  which  flagmen  are  required  to  be  equipped  with. 

The  recommendation  of  the  Board's  Chief  Operating  Officer  that  the  flag  should 
be  22  inches  by  28  inches  was,  in  common  with  other  amendments  proposed,  com- 
municated to  the  parties  under  date  of  January  28,  1921,  for  submission  of  their  posi- 
tions in  regard  thereto. 

Under  date  of  March  10,  1921,  the  Board  received  from  the  secretary  of  the 
Railway  Association  of  Canada  a  communication  from  which  the  following  extract 
bearing  on  the  question  of  the  size  of  the  flag  is  quoted: — 

"  Concerning  proposed  amendment  of  section  9,  rule  99 :  At  the  present 
time  the  association  has  under  consideration  standardization  of  size  of  flags 
used  for  signalling  purposes.  It  is  probable  that  the  size  adopted  will  be  16 
inches  by  16  inches,  as  it  has  been  demonstrated  that  a  flag  of  this  size  properly 
serves  the  purpose  for  which  it  is  intended,  and  has  the  added  advantage  of 
being  economical  as  the  material  from  which  it  is  cut  is  36  inches  in  width.  In 
the  circumstances,  it  is  respectfully  suggested  that  the  Board  may  see  its  way 
clear  to  omitting  at  this  time  any  reference  to  size  of  flag  to  be  used,  or  if  this 
is  thought  necessary,  the  specification  should  require  a  flag  '  16  inches  by  16 
inches  or  larger.' " 

On  consideration  and  further  reports  of  the  Board's  Operating  Department, 
General  Order  'No.  336,  of  April  2,  1921,  issued,  containing  a  provision  regarding  the 
size  of  the  flag,  to  which  exception  was  taken  as  set  out  at  the  hearing  on  Alav  17 
1921.  -    y  > 
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On  consideration  of  the  steps  leading-  up  to  the  provision  in  General  Order  'No. 
33G  and  on  consideration  of  the  additional  evidence  submitted  at  the  hearing  on  May 
17,  1921,  which  was  in  effect  an  application  for  a  rehearing,  I  am  of  the  opinion  that 
a  case  for  the  variation  of  the  order  in  respect  of  the  size  of  the  flag  has  not  been 
made  out. 

S.  J.  McLEAI^. 

January  10,  1922. 

Tlie  Chief  Commissioner  and  Commissioner  Boyce  concurred. 


OKDEE  No.  32019 

//<  fhe  )natler  of  the  General  Order  of  thr  Board  No.  336,  dated  April  2,  1921,  amend- 
ing paragraphs  6  and  9  of  Ride  99  of  the  Uniform  Code  for  Canadian  Railways, 
approved  hp  General  Order  No.  Jf2,  dated  July  12,  1909; 

And  in  the  niafter  of  tlie  application  of  the  Railway  Association  of  Canada,  on  hehalf 
of  the  railway  companies  subject  to  the  jurisdiction  of  the  Board,  for  an  Order 
amending  the  concluding  paragraph  of  the  said  General  Order  No.  336,  so  as 
to  provide  for  a  flag  16  inches  by  16  inches,  or  thereabouts,  in  lieu  of  a  flag  22 
inches  bii  28  inches  in  size. 

File  No.  4135.77 

Saturday,  the  llth  day  of  January,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  Boyce,  K.C.,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Ottawa,  May  17, 
1921,  the  Railway  Association  of  Canada,  the  Canadian  Pacific  and  Grand  Trunk 
Railway  Companies,  the  Canadian  National  Railways,  the  Michigan  Central  Railroad 
Company,  the  Brotherhood  of  Locomotive  Enginemen,  the  Brotherhood  of  Locomotive 
Firemen  and  Enginemen,  and  the  Brotherhood  of  Railroad  Trainmen  being  repre- 
sented at  the  hearing,  and  what  was  alleged, — 

The  Board  orders:  That  the  application  be,  and  it  is  hereby,  refused. 

A.  C.  BOYCE, 

  Commissioner. 

Application  of  the  City  of  Regina  for  an  Order  under  Section  257  of  the  Railway  Act, 
directing  fhe  Canadian  National  Railways  to  provide  and  construot  suitable 
protective  devices  at  the  crossing  of  the  Company's  railway  running  along 
Hniith  Street  at  Devjdney  Street,  Regina,  Sash. 

File  12024.1 

Applicdl ion  of  tlie  City  of  Regina  for  an  Order  under  Section  No.  257  of  the  Railway 
Act,  directing  the  Canadian  Na.tional  Railways  to  provide  and  construct  suit- 
able protective  devices  at  the  crossing  of  the  Company's  railway  running  along 
Smifli  Street  at  Eighth  Avenue,  Regina,  Sash. 

File  27467.16 

Hoard  at  Regina,  November  4,  1921. 

jui)(;ment 

Commissioner  Rutiii:kfoki>: 

'J'hese  applications  were  lieard  at  Regina  on  November  4,  1921.  The  case  for  the 
city  of  Regina  was  based  on  the  fact  that  by  the  Board's  Order  No.  31357,  of  date 
August  5,  1921,  an  electric  bell  and  wig-wag  signal  were  installed  at  the  crossing  of 
Seventh  avenue  by  the  Canadian  National  Railways'  line  running  along  Smith  street. 
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The  city  of  Regiiia  claimed  at  the  hearing  that  the  crossings  situated  respectively 
at  Dewdney  street  and  Smith  street  and  at  Eighth  avenue  and  Smitli  street  are  even, 
more  dangerous  than  that  at  Seventh  avenue  and  Smith  street,  at  which  latter  crossing 
the  railway  company  has  been  required  by  the  Board  to  instal  an  electric  bell  and 
wig-wag  signal. 

Mr.  Temple,  on  behalf  of  the  Canadian  N^ational  Kailways,  admitted  at  the 
hearing  that  the  Dewdney  street  crossing  is,  on  account  of  the  greater  volume  of 
traffic,  more  dangerous  than  that  at  Seventh  avenue,  which  latter  is  now  protected. 
He  asked  that  the  Board  should  for  the  present  limit  the  proposed  additional  protec- 
tion to  the  Dewdney  street  crossing,  no  additional  protection  being  considered  neces- 
sary at  the  Eighth  avenue  crossing. 

The  Assistant  Chief  Commissioner  directed  that  the  city  should  furnish  the  Board 
with  the  traffic  statistics  at  the  two  crossings,  namely  Dewdney  street  and  Eighth 
avenue,  for  a  period  of  forty-eight  hours,  and  after  an  inspection  by  the  Board's  Divi- 
sion Engineer,  the  applications  would  be  given  due  consideration. 

The  traffic  statistics  since  received  indicate  clearly  that  the  crossing  at  Dewdney 
street  is  the  most  important,  the  total  pedestrian  and  vehicular  movement  over  it  for 
the  forty-eight-hour  period  being  3,065,  as  against  1,110  at  Seventh  avenue,  already 
protected. 

Further,  while  the  traffic  statistics  show  that  tlie  movements  at  Dewdney  street 
are  considerably  greater  than  those  at  Eightli  avenue,  which  latter  lies  between 
Dewdney  street  and  Seventh  avenue,  this  is  doubtless  clnefly  due  to  the  fact  that 
Dewdney  street  is  paved  while  Eighth  avenue  is  not. 

The  Board's  Division  Engineer  has  reported  that  all  three  crossings,  namely. 
Seventh  avenue.  Eighth  avenue,  and  Dewdney  streets,  are  dangerous  to  the  travelling 
public,  the  last  mentioned  being  considerably  more  dniig(^rous  than  either  Seventh  or 
Eightli  avenues. 

I  am  therefore  of  opinion  that  similar  protection  to  that  now  installed  at  Seventh 
avenue  should  be  required  at  both  Eighth  avenue  and  Dewdney  street,  the  signals  at 
all  three  crossings  to  be  operated  by  the  same  bonding,  and  the  cost  of  installation  to 
be  borne  by  the  Canadian  jSTational  Railways,  less  the  usual  25  per  cent  advance  from 
the  Railway  Grade  Crossing  Fund. 

Ottawa,  January  10,  1922. 

Assistant  Chief  Commissioner  McLean  concurred. 


Application  of  the  Kootenay  Shingle  Company,  Limited,  for  an  Order  authorizing  the 
Great  Northern  Railway  Company  to  make  a  refund  of  overcharges  in  connec- 
tion with  rate  charged  on  shipments  of  lumber  and  shingles  from  Salmo  to 
Nelson,  B.C. 

File  3079.49 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

Complaint  is  made  by  the  Kootenay  Shingle  Company,  Limited,  of  Salmo,  B.C., 
alleging  that  there  has  been  an  overcharge  in  the  rate  on  lumber  and  shingles  from 
Salmo  to  Nelson,  and  requesting  that  the  Great  Northern  Railway  Company  be 
ordered  to  refund  the  amount  of  the  overcharge. 

It  is  stated  that  the  Great  Northern  Railway  Company  has  been  charging  a  rate 
of  12J  cents  on  carload  shipments  of  shingles  from  Salmo  since  March,  1920.  It  is 
contended  that  the  correct  rate  should  have  been  5  cents,  plus  the  30  per  cent  increase, 
giving  a  rate  of  6|  cents. 
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Reference  is  also  made  to  the  fact  that  whereas  formerly  rates  from  Salmo  and 
Ymir  to  Nelson  were  bracketed,  there  has  been  an  omission  by  the  railway  company 
in  more  recent  tariffs  to  so  bracket  these  initial  points.  It  is  alleged  by  applicants 
that  it  is  claimed  by  the  Great  Northern  agents  at  Salmo  and  Nelson  that  there  is 
no  published  rate  in  effect  from  Salmo  to  Nelson.  It  is  stated  that  on  shipments  from 
Salmo  to  Nelson  a  rate  of  12^-  cents  has  been  charged,  although  applicant  has  been 
unable  to  find  any  tariff  authority  for  the  12J-cent  rate. 

At  the  sittings  of  the  Board  in  Nelson  it  was  admitted  by  counsel  for  the 
railway  company  that  there  had  been  an  error  in  connection  with  the  rates,  and  it  was 
stated  that  prior  to  March  15,  1918,  under  various  tariffs,  the  rate  was  5  cents. 

By  G.N.  Tariff  C.R.C.  No.  1283,  effective  as  to  Canadian  traffic  on  February  10, 
1917,  the  rate  on  lumber  and  articles  of  (as  specified  in  the  tariff)  from  Ymir  and 
Salmo  to  Nelson  is  bracketed  at  5  cents  per  100  pounds. 

liy  Supplement  No.  8  to  the  foregoing  tariff  the  rate  from  Ymir  and  Salmo  to 
Nelson  was  increased  to  6}  cents  per  100  pounds  on  March  15,  1918;  and  on  August  27 
of  the  same  year,  by  Supplement  No.  16  to  the  same  tariff,  the  rate  was  made  6J  cents, 
the  latter  increase  arising  from  P.O.  Order  No.  1863. 

By  G.N.  Tariff  C.R.C.  No.  1558,  effective  December  12,  1919,  the  bracket  covering 
Ymir  and  Salmo  was  removed,  leaving  the  Ymir  rate  to  Nelson  at  6-|  cents,  and  the 
Salmo  rate  to  Nelson  at  9^  cents.  It  is  admitted  by  the  company  that  this  was  in 
error.  The  removal  of  the  bracket  made  it  necessary  to  use  the  distance  rate,  and  the 
rate  from  December  12,  1919,  to  September  12,  1920,  was  9^  cents. 

On  September  13,  1920,  by  Supplement  No.  8  to  C.R.C.  No.  1577,  the  rate  from 
Ymir  to  Nelson  became  9  cents,  w^iile  the  rate  from  Salmo  to  Nelson,  these  initial 
points  not  being  bracketed,  became  13  cents. 

On  January  1,  1921,  by  Supplement  No.  15  to  C.R.C.  No.  1577,  the  rate  from 
Ymir  to  Nelson  became  8|  cents,  while  from  Salmo  to  Nelson  it  became  12^  cents, 
the  initial  points  not  being  bracketed.  As  pointed  out,  the  railway  admitted  that  there 
was  an  error  in  constructing  the  tariff  whereby  the  bracket  on  Ymir  and  Salmo,  as 
initial  points  on  the  movement  to  Nelson,  was  removed.  It  was  admitted  that  Ymir 
and  Salmo  should  be  bracketed. 

G.N.  Tariff  C.R.C.  No.  1711,  issued  October  7,  1921,  effective  November  16,  1921, 
while  providing  for  a  rate  of  8-|  cents  from  Ymir  to  Nelson,  does  not  cover  movements 
from  Salmo  to  Nelson,  and  no  rate  for  this  movement  was  provided.  It  was  admitted 
by  Mr.  Buchanan,  District  Freight  Agent,  that  Ymir  and  Salmo  should  be  bracketed; 
and  by  Supplement  No.  7  to  the  above  tariff,  effective  December  15,  1921,  Ymir  and 
Salmo  were  both  shown  at  a  rate  of  8^  cents  to  Nelson. 

Admissions  having  been  made  by  the  railway  company  as  to  the  error  in  removing 
the  bracketing  arrangement  in  respect  of  rates,  and  it  having  been  stated  that  adjust- 
ment will  be  made  accordingly,  it  does  not  appear  that  any  order  of  the  Board  is 
necessary. 

Applicant  raised  at  the  hearing  the  contention  that,  in  regard  to  the  rates  herein 
involved,  the  rate  should  simply  be  the  increase  authorized  by  the  order  of  the  Privy 
Council  (P.C.  1863)  applied  to  the  5-cent  rate,  plus  the  increase  of  September,  1920. 
This  was  developed  by  reference  to  the  through  rates  on  movements  to  Eastern 
Canada.  It  was  stated  that  in  the  case  of  movements  Nelson  to  Toronto  on  the 
original  through  tariffs,  there  was  a  72-cent  rate;  and  the  rate  in  September,  1920, 
was  said  to  be  made  up  by  adding  35  per  cent  thereto,  thus  giving  a  rate  of  97j  cents; 
and  it  was  further  stated  that  the  rate  was  not  worked  out  by  including  the  advance 
made  prior  to  P.C.  1863.  Applicant  is  in  error  as  to  the  way  in  which  these  rates  were 
liiiilt  up. 

The  Board's  order  in  the  Fifteen  Per  Cent  Ca^se  provided  for  certain  flat  rate 
iiK-reases  approximating  15  per  cent.  P.C.  Order  1863,  in  dealing  with  the  rates  on 
the  movement  of  lumber  from  British  Columbia  to  the  East,  provided  that  the  existing 
rates  might  be  increased  25  per  cent,  subject  to  a  maximum  of  5  cents  per  100  pounds. 
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The  increase  autliorized  under  the  Board's  judgment  of  Septeniher  6,  1920,  was  added 
to  the  base  arrived  at  in  the  method  above  indicated. 

The  5-cent  rate  from  Ymir  to  Nelson  is  the  rate  which  is  used  as  the  basis  of 
comparison  in  regard  to  the  Salmo-Nelson  movement.  The  rates  from  Ymir  and 
Nelson  have  been  checked ;  and  the  rate  existing  at  the  time  of  the  hearing  is  arrived 
at  by  applying  the  increases  authorized  in  the  various  orders  concerned,  viz.,  the  order 
in  the  Fifteen  Per  Cent  Case,  Privy  Council  Order  1863,  and  the  General  Order 
following  the  Board's  decision  1920. 

January  11,  1922. 

Commissioner  Rutherford  concurred. 


Consideration  of  the  matter  of  protection  at  the  crossing  of  the  Grand  Trunh  Railway 
at  Water  Street,  Burlington,  Ontario. 

File  9437.1032 

Heard  at  Toronto,  January  5,  1922. 

JUDGMENT 

Commissioner  Boyce: 

Representations  having  been  made,  from  time  to  time,  as  to  the  necessity  for 
protection  at  this  crossing,  the  matter  was  set  down  for  hearing  and  all  interested 
parties  were  heard. 

The  crossing  is  at  Burlington  where  the  Toronto-Hamilton  highway  crosses  at 
grade  the  Grand  Trunk  Railway  (Burlington  Beach  line,  Hamilton-Stoney  Creek) 
and  the  Hamilton  Radial  Electric  Railway  (Hamilton  to  Oakville).  The  representa- 
tions made  to  the  Board  as  to  the  dangerous  character  of  the  crossing  were  based 
largely  upon  the  accidents  which  had  taken  place  there.  It  may  be  useful  to  the  deci- 
sion of  the  questions  raised  to  consider  the  nature  of  all  these  accidents  and  the  causes 
thereof,  as  reported  to  the  Board  by  its  officers  who  made  careful  inquiry  into  same 
on  the  ground  immediately  following  the  occurrence  of  each  accident. 

The  accidents,  and  the  causes  thereof  so  determined,  were  as  follows: — 

No.  1. — 1915:  June  29,  9.15  p.m.  Joseph  Williams,  a  pedestrian,  was  struck  and 
instantly  killed  while  attempting  to  cross  the  track  of  the  Grand  Trunk  Railway 
in  full  view  of  an  approaching  engine — after  usual  warning  signals  by  whistle 
and  bell  had  been  given.  The  evidence  shows  that  deceased  saw  the  train 
approaching;  was  shouted  to  and  warned  by  the  head  brakesman,  but  took  the 
risk,  in  his  desire  to  catch  an  electric  car  on  the  radial  track  beyond,  tried  to  cross 
ahead  of  the  engine,  and  so  met  his  death.  It  is  clear  that  no  warnings  or  other 
protection,  short  of  physical  restraint,  would  have  prevented  such  lamentable 
recklessness. 

No.  2. — 1917:  October  15,  8.47  p.m.  Automobile  driven  by  H.  W.  Kemph,  who  was 
accompanied  by  three  other  persons,  all  of  Hamilton,  who  was  struck  by  Grand 
Trunk  Railway  light  engine  (travelling'  tender  first),  damaging  the  car  and 
slightly  injuring  the  occupants.  The  usual  warning  signals  by  bell  and  whistle 
were  given.  A  brakesman  riding  on  the  rear  end  of  tender  signalled  a  warning 
to  the  automobile  to  stop,  which  warning  was  unheeded,  and  the  car  drove  on  to 
the  rails  and  was  struck.  Again  the  evidence  shows  entire  disregard  by  the  driver 
of  the  car  of  the  imminence  of  the  danger  which  was  plainly  visible,  and  against 
which  he  was  warned  from  the  train. 
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No.  3. — 1920:  September  29,  1.55  a.m.  Automobile  containing  two  men  was  struck 
by  Grand  Trunk  Railway  engine  No.  555;  motor  was  damaged  and  occupants 
slightly  injured.  The  usual  warning  by  whistle  and  bell  was  given,  but  the  report 
is  that  the  motor  attempted  to  push  over  the  crossing  in  front  of  the  engine. 
There  was  direct  evidence  that  both  occupants  were  enjoying  themselves  and  were 
reckless  of  the  danger,  and  the  accident  clearly  resulted  from  such  recklessness. 

No.  l. — 1921 :  Jime  6,  2.45  a.m.  Automobile  driven  by  Wm.  Summerline-Hamilton, 
and  occupied  by  seven  other  persons,  was  struck — i)ractically  demolished — and 
the  occupants  injured  by  a  train  travelling  at  a  speed  not  exceeding  the  ten-mile 
per  hour  restricted  speed.  The  usual  signal  by  whistle  and  bell  was  given.  The 
.  locomotive  was  equipped  with  a  ])owerful  electric  head  lamp,  which  was  in  good 
working  order  at  the  time  of  the  accident.  The  occupants  of  the  auto  admitted 
that  they  saw  the  train  approaching — and  reduced  speed — not  stopping — intending 
to  cross  ahead  of  the  train  imder  control.  They  miscalculated.  The  car  "stalled" 
on  the  track,  with  tbe  above  result. 

The  traffic  return  taken  for  tbe  48-hour  period,  froui  6  a.m.  November  18  to 
6  a.m.  November  20,  1920,  showed  that  the  total  pedestrian  traffic  was  973  (or  487  in 
24  hours);  vehicles  1,602  (or  801  in  24  hours),  and  43  trains  (or  22  in  24  hours);  a 
very  substantial  traffic.  Added  to  this,  the  electric  railway  runs  18  cars  a  day  each 
way — 36  per  day.  The  traffic  on  the  highway  has  tremendously  increased — especially 
that  by  motor-car,  since  1915,  with  the  increase  in  the  number  of  cars  and  the  improve- 
ment of  the  highway  into  a  high-speed  road,  and  yet,  the  history  of  this  crossing  is, 
that  all  reported  accidents — four  in  number — have  occurred  since  June  28,  1915,  and 
every  one  of  them  has  been  found  to  be  due  un(|uestionably,  if  not  to  recklessness, 
then  to  the  failure  of  pedestrian  or  person  in  charge  of  vehicle  to  heed  warnings  of 
danger,  and  take  most  ordinary  precautions  to  avoid  the  danger  common  to  every  level 
crossing.  With  a  conjectured  number  of  487  pedestrians  and  801  vehicles  crossing 
the  two  railways  day  by  day,  night  by  night,  avoiding  58  trains,  on  both  railways,  for 
years,  there  were  but  four  accidents — not  one  of  them  traceable  or  attributable  to  any 
negligence  or  want  of  care  on  the  part  of  either  steam  or  electric  railway.  The 
crossing,  therefore,  has  a  clean  record  so  far  as  the  railway  traffic  is  concerned;  its 
record  being  marred  only  by  the  instances  cited  where  indifferent  or  careless  manage- 
ment of  the  highway  traffic  caused  the  accidents  recorded. 

The  Inspector  reports  that  the  crossing  is  properly  planked,  has  return  fencing 
and  railway  crossing  signs  standardized  by  the  Board,  in  addition  to  which  boards 
liave  been  placed  by  the  Hamilton  Highway  Commission,  in  a  conspicuous  position 
on  the  highway,  on  each  side  of  the  crossing,  warning  apiu'oaching  vehicles  and 
per.sons  of  the  existence  of  danger,  in  the  following  plain  language  exhibited  in  very 
plain  type: — 

"Railway  Crossing  300  feet  ahead.    Sto}),  Look,  Listen." 

Those  warning  boards,  easy  to  see  in  daylight,  are  illuminated  at  night. 

The  view  approaching  the  crossing,  while  not  extensive,  is  not  badly  obscured. 
True,  the  sight  lines  are  shortened.  A])proaching  from  the  west,  at  a  point  159  feet 
from  the  radial  track,  that  is,  after  i^assing  the  highway  warning  board,  there  is  prac- 
tically a  clear  view  tf)  the  southeast  to  the  radial  and  Grand  Trunk  Railway  tracks, 
respectively,  on  the  right,  and  on  the  left,  at  the  same  distance  from  the  radial  track, 
there  is  a  clear  view  of  the  Grand  Trunk  liailway  track,  north  of  the  crossing,  350 
feet  away;  and  of  tbe  radial  track  80  feet  away.  When  the  radial  track  is  reached 
there  is  a  clear  view  of  tlie  (irand  Trunk  Railway  track  to  the  north;  to  the  south 
the  view  would  be  somewhat  obscured,  but  only  ordinary  vigilance  and  caution  would 
be  necessary  to  avoid  danger;  the  approaching  vehicle  or  pedestrian  having  been 
alreafly  warned  of  the  danger  and  enjoined  to  "stop,  look,  and  listen." 
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Approaching  from  the  east,  at  100  feet  from  the  Grand  Trunk  Railway  crossing, 
that  is  after  passing  the  highway  warning  board,  on  that  side  of  the  crossing,  there 
is  a  view  of  the  Grand  Trunk  Railway  track  to  the  right  for  200  feet,  and  on  the  left 
of  about  the  same  distance;  at  80  feet  from  the  Grand  Trunk  Railway  crossing  the 
view  to  the  right  extends  for  800  feet,  and  on  the  left  for  one-half  mile;  while  at  the 
same  distance  the  view  includes  the  radial  track  some  250  feet  away. 

An  analysis  of  the  traffic  return — 18th  to  20th  ISTovember  last — 48  hours — shows  an 
hourly  average  of  20-13  pedestrians,  33-20  vehicles;  0-89  Grand  Trunk  Railway 
trains,  and  1-05  radial  cars  (three  every  two  hours).  On  the  Grand  Trunk  Railway 
the  return  shows  no  eastbound  trains  in  33  out  of  the  48  hours,  during  which  time 
308  pedestrians  and  488  vehicles  crossed  the  tracks,  and  no  westbound  trains  in  32 
out  of  the  48  hours,  during  which  time  259  pedestrians  and  471  vehicles  crossed  the 
tracks.  Therefore  the  traffic,  with  Grand  Trunk  Railway  trains  to  avoid,  was  con- 
fined to  15  hours,  406  pedestrians  and  643  vehicles,  or,  eastbound  trains  1-14  per  hour, 
pedestrians  10-76  per  hour,  and  vehicular  19-49  per  hour,  westbound  (confined  to  10 
hours)  trains,  one  per  hour,  pedestrians  14-57  per  hour  and  vehicular  19-44  per  hour. 
Not  a  heavy  traffic.  The  radial  traffic  is,  as  stated,  two  per  hour  for  18  hours,  6  a.m. 
to  midnight.  The  radial  cars  stop  at  this  point  usually  and  the  Grand  Trunk  Railway 
trains  are  under  a  speed  restriction  of  ten  miles  per  hour,  which  the  railway  is  willing 
should  be  made  permanent.  The  Radial  Railway  is  also  willing  to  undertake  to  stop 
all  its  cars,  in  both  directions,  before  crossing  the  highway. 

There  are  no  high-speed  trains  on  either  railway.  There  are  no  passenger  trains 
on  the  Grand  Trunk  Railway — this  railway  being  a  "  cut-off,"  Hamilton  to  Stoney 
Creek,  for  freight  movements  only.  There  is  a  municipal  by-law,  of  the  village  of 
Burlington,  restricting  speed  of  vehicles  to  twenty  miles  per  hour  at  this  point.  It  h 
said  that  this  law  is  enforced,  as  far  as  possible,  by  an  efficient  village  constable,  who 
frequently  issues  summonses  against  motorists  transgressing  the  by-law,  showing  that 
the  danger  is  accentuated,  at  least  in  some  cases,  by  adventurous  and  reckless  persons, 
who  disregard  the  speed  restrictions  upon  them  imposed  by  law. 

There  was  a  suggestion  made  at  the  hearing  that  a  highway  jDoliceman  might  be 
stationed  at  this  crossing,  such  officer  to  be  appointed  and  paid  by  the  Highway  Cora- 
mission  and  the  village  municipality.  The  Board,  of  course,  has  no  power  so  to  order, 
even  if  it  was  considered  a  necessary  and  adequate  protection.  The  Highway  Com- 
mission and  the  municipality  are  responsible,  or  one  of  them  is,  for  the  proper  regula- 
tion of  the  highway  traffic,  and  it  would  appear  that  each  has  exercised  reasonable 
means  of  warning  the  traffic  of  danger. 

I  am  unable  to  see  that,  under  the  circumstances  and  conditions  I  have  set  out, 
the  Board  should  go  further  in  the  matter  of  protection  tlian  to  continue  the  speed 
restriction  of  all  Grand  Trunk  Railway  trains  to  ten  miles  per  hour,  and  require  all 
radial  cars  to  come  to  a  stop  before  crossing  the  highway  from  either  direction. 

The  record  of  the  crossing,  from  a  railway  point  of  view  is  clear — from  a  highway 
point  of  view  it  is  clouded  by  the  occurrence  of  four  accidents,  all  attributable  to 
w^ant  of  reasonable  care. 

The  development  of  trunk  highways — a  policy  much  to  be  applauded  and  encour- 
aged in  the  interests  of  the  people  at  large — creates  responsibilities  as  to  care  and 
caution,  which  should  not  be  cast  upon  the  railways.  There  are  duties  and  responsi- 
bilities cast  upon  each,  but  it  is  manifestly  unfair  that  the  railways  should  be  required 
to  carry  the  additional  burden  and  responsibility  of  the  greatly  increased  and  high- 
speed travel  thus  created  on  the  highways  crossing  their  tracks.  A  smooth,  well- 
constructed  highway,  such  as  this  one,  with  the  enormous  travel  of  high-speed  motor- 
cars, lends  itself  to  high  speed  and,  at  times,  reckless  driving. 

At  the  hearing  it  was  urged  that  the  average  motorist  paid  little  attention  tj 
highway  warning  signs  because  they  were  so  common — familiarity,  I  presume, 
breeding  the  contempt  for  danger  shown  in  three  out  of  the  four  accidents.  I  am 
loath  to  accept  this  as  a  general  indication  of  the  views  of  the  average  motorist.  But, 
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tliis  is  peculhu-ly  a  case  wliere,  in  niy  opinion,  it  is  made  clear  that  the  ordinary 
danger  of  the  railway  crossing  the  highway  is  greatly  accentuated  by  the  high-speed 
motor  traffic  on  a  highway,  the  superior  qualities  of  which  lends  itself  to  the  indul- 
gence of  the  speed  mania.  The  railways  have  their  responsibilities  for  these  cross- 
ings, and  they  are  heavy,  and  the  annual  cost  of  protection  of  highway  traffic  crossing 
the  railways  is  an  enormous  tax  upon  their  revenues.  If  the  motorist  will  recognize 
and  observe — or,  if  he  fails,  be  compelled  so  to  do — the  duty  and  obligation  he  owes 
as  to  the  exercise  of  ordinary  vigilance,  care,  and  skill,  when  approaching  a  place 
of  danger — such  a  duty  as  is  imposed  by  law  upon  railways  in  the  running  of  trains 
at  no  higher  speed  than  that  of  the  average  motor  traffic — there  will  be  a  proper  appor- 
tionment of  responsibility  for  the  acts  of  each,  railway  company  and  motorist — 
operating  high-speed  locomotives — and  a  consequent  diminishing  of  the  number  of 
level  crossing  accidents.  I  think  that  there  is  much  in  the  contention,  often  pressed 
on  this  Board  by  the  railways,  that  an  undue  proportion  of  responsibility  is  cast  upon 
them,  as  a  result  of  want  of  ordinary  care  by  motorists,  or  by  the  absence  or  non- 
observance  by  motorists,  of  such  regulations  as  are  imposed  upon  that  class  of  highway 
traffic,  occasioning  accidents,  the  responsibility  for  which  in  the  popular  mind  is  too 
often  erroneously  and  unjustly  laid  at  the  door  of  the  railway  corporation. 

I  think  an  order  should  go,  making  permanent  the  speed  restriction  of  ten  miles 
per  hour  on  the  Grand  Trunk  Railway,  and  directing  all  cars  on  the  Radial  Railway, 
in  either  direction,  to  stop  before  crossing  the  highway.  Subject  to  above,  I  think 
the  crossing  is  sufficiently  protected  and  would  so  order. 

Ottawa,  January  18,  1922. 

Assistant  Chief  Commissioner  McLean  concurred. 


AjipJicaiion  of  residents  of  the  City  of  Ottawa,  Ontario,  for  an  Order  directing  the- 
Grand  Trunk  Railway  Company  to  stop  its  trains  A^os.  58  and  52  at  the  Bank 
Street  Yard  Office  in  order  to  allow  passengers  to  alight. 

File  No.  31271 

JUDGMENT 

Hon.  V.  V>.  Cauvell,  Iv.C,  (.'hief  Commissioner : 

In  my  opinion,  this  application  should  be  dismissed. 

At  the  hearing  tlie  company  was  ordered  to  take  a  census  of  the  traffic  for  one 
irinntli,  which  they  have  done  between  the  16th  day  of  November  and  the  15th  day  of 
December,  both  inclusive,  the  results  being  as  follows: — 

'  Commercial 

Travellers'  Other  Paying 
Train                                    Tickets  Tickets  Passes 

58   147  1,044  51 

52   252  940  173 

The  number  of  commercial  travellers  on  the  incoming  train,  which  is  the  only 
one  about  which  the  application  is  made,  is  not  very  great,  and,  while,  no  doubt,  the 
stoppage  of  the  train  in  question  would  be  some  convenience  to  this  limited  number 
as  well  as  to  certain  other  persons  living  in  that  portion  of  the  city  of  Ottawa  who 
wish  to  use  this  particular  railway,  yet,  on  the  other  hand,  it  would  be  impossible  to 
maintain  tlie  service  as  requested,  because  there  would  inevitably  be  a  demand  for 
tiie  stoppage  of  outgoing  trains  by  some  person  who  wished  to  travel  on  the  Parry 
Sound  line,  not  a  commercial  traveller.  It  is  quite  evident  that  commercial  men  must 
go  to  the  Central  station  to  buy  their  tickets  in  order  to  take  advantage  of  the  reduced 
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rate.  Tliis  would  be  followed  very  shortly  by  a  demand  for  station  facilities,  including 
an  agent  for  baggage  and  express  and  all  that  goes  with  it,  and  I  do  not  think  we  are 
justified  in  imposing  this  burden  upon  the  railway  company  at  the  present  time. 

Perhaps,  however,  I  am  influenced  in  this  decision  more  by  the  general  conditions 
in  Ottawa  than  the  special  case  referred  to.  Probal)ly  no  city  in  Canada  has  a  more 
up-to-date  street  car  service  than  has  the,  city  of  Ottawa;  the  Central  station,  which 
now  accommodates  all  passenger  trains,  is  centrally  located,  and  I  think  it  would  be  a 
great  mistake  to  establish  stations  elsewhere  in  the  city,  especially  at  such  a  short 
distance  from  tlie  Central  station. 

Ottaava,  Ont.,  January  2?j,  1922. 

Assistant  Chief  Commissioner  McLean  and  Commissioners  Rutherford  and 
Lawrence  concurred.  , 

GENERAL  ORDER  No.  355 

In  the  matter  of  the  appointment  of  caretaJcer  agents  at  non-agency  stations. 

File  No.  4205.7 

Thursday,  the  5th  day  of  January,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

C.  Lawrence,  Go7nmissioner. 

Whereas  the  railway  companies  subject  to  the  jurisdiction  of  the  Board  are 
required  from  time  to  time  to  appoint  caretaker  agents  at  stations  at  which  regular 
station  agents  are  not  maintained, — 

The  Board  therefore  declares:  That  the  duties  of  a  caretaker  shall  be  as  follows, 
namely :  To  see  that  the  station  is  kept  clean  and,  when  necessary,  heated  and  lighted 
for  the  accommodation  of  passengers,  and  to  be  present  on  the  arrival  and  departure 
of  trains;  such  duties  to  be  the  same  as  those  of  a  regular  station  agent,  excepting 
the  billing  of  freight  and  handling  the  telegraph  system. 

F.  B.  CARYELL, 

  Chief  Commissioner. 

ORDER  No.  31984 

In  the  matter  of  the  application  of  II.  Pearse  &  Edworthy  Brothers,  and  TurnhuU 
and  Barnum,  of  Fessane,  Sashatchevjan,  for  an  Order  directing  the  Canadian 
National  Railways  to  appoint  a  station  agent  at  Pessane. 

File  No.  4205.210 

Thursday,  the  5th  day  of  January,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

A.  C.  BoYCE,,  K.C,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  reading  the  applications  and  what  is  alleged  in  support  thereof  and  on 
behalf  of  the  railway  company, — 

The  Board  orders :  That  the  Canadian  National  Railways  be,  and  they  are  hereby, 
directed,  for  the  present  and  until  further  order,  to  appoint  a  caretaker  agent  at 
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Pessaiie,  in  the  province  of  Saskatchewan,  to  see  tliat  the  station  is  kept  clean,  and 
when  necessary  heated  and  lighted  for  the  accommodation  of  passengers;  and  to  be 
present  on  the  arrival  and  departure  of  trains;  the  duties  of  such  caretaker  agent  to 
he  all  those  of  an  ordinary  agent,  exce])ting  tlic  hilling  of  freight  and  handling  the 
telegraph  system. 

2.  That  the  telephone  service  now  installed  between  Crooked  Kiver  and  Pessane 
be  maintained  by  the  Canadian  National  Eailways. 

F.  B.  CAEVELL, 

Chief  Commissioner. 


ORDER  No.  31992 

In  ilif  matter  of  the  application  of  P.  Metcalfe,  Hamlin  &  Fitzpatrick,  and  T.  B. 
Banting,  of  Lake  Lenore,  Saskatchewan,  for  an  Order  directing  the  Canadian 
National  Railways  to  appoint  a  station  agent  at  Lake  Lenore. 

File  No.  4205.326 

Saturday,  the  7th  day  of  January,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 
J.  G.  Rutherford,  C.IM.G.,  Commissioner. 

Upon  reading  what  is  alleged  in  support  of  the  application  and  on  behalf  of  the 
railway  company, — 

The  Board  orders:  That  the  Canadian  National  Railways  be,  and  they  are  hereby, 
directed  to  appoint  a  station  agent  at  Lake  Lenore,  in  the  province  of  Saskatchewan, 
such  service  to  become  effective  January  31,  1922. 

F.  B.  CARVELL, 

Chief  Commissioner. 


GENERAL  ORDER  No.  356 

In  the  matter  of  the  General  Order  of  the  Board  No.  102,  dated  Fehruary  17,  1913, 
prescribing  Rules  and  Regulations  respecting  Safety  Appliances  on  trains  of 
railway  companies  subject  to  the  jurisdiction  of  the  Board. 

File  No.  11654.26 

Thursday,  the  12th  day  of  January,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Co7nmissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 
C.  Lawrence,  Commissioner. 
• 

Upon  reading  the  submissions  filed  on  behalf  of  the  Order  of  Railway  Conductors 
of  America,  the  Brotherhood  of  Railroad  Trainmen,  the  Railway  Association  of 
Canada,  and  the  Michigan  Central  and  the  Wabash  Railroad  Companies;  and  upon 
ilje  report  and  recommendation  of  the  Mechanical  Expert  of  the  Board,  concurred  in 
by  its  Cliief  Operating  Officer, — 
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The  Board  orders:  That  the  provision  concerning  caboose  platform-steps,  under 
the  heading  "  Caboose  Cars  with  Platforms,"  in  the  said  General  Order  Xo.  102, 
dated  February  17,  1913,  be  struck  out  and  the  following  inserted  in  lieu  thereof, 
namely : — 

"  Caboose  Platform -steps : 

"  Safe  and  suitable  open,  or  box,  steps  leading  to  caboose  platforms  to  be 
provided  at  each  corner  of  caboose. 
Where  open  steps  are  used,  the  bottom  tread  of  said  steps  to  be  provided 
with  a  right  and  left  foot-stojj  at  each  end  of  tread,  made  of  angle  iron 
3i  by  2^  by  i  inch;  the  2i-inch  face  of  angle  iron  to  be  bolted  to  the 
step." 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  'No.  32020 

In  the  matter  of  the  application  of  the  Council  of  Ste.  Genevieve,  in  the  Province  of 
Quebec,  for  an  Order  requiring  the  Canadian  National  Bailways  to  move  thfji 
station  from  its  present  location  to  the  highway  crossing  over  the  railway,  in 
the  Parish  of  Ste.  Genevieve :  or,  in  the  alternative,  to  erect  a  platform  at  the 
said  public  highway  crossing;  and  in  the  matter  of  Order  Xo.  31120,  dated'- 
October  28,  1921,  made  therein. 

File  Xo.  23064 

Wednesday,  the  18th  day  of  January,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

Hon.  W.  B.  Xaxtel,  K.C,  Deputy  Chief  Commissioner. 

Upon  reading  the  submissions  filed  on  behalf  of  the  Railway  Comj)any  and  the 
parish  of  Ste,  Genevieve;  and  upon  the  report  and  recommendation  of  the  Chief 
Operating  Officer  of  the  Board, — 
It  is  ordered: 

1.  That  the  Canadian  Xational  Railways  construct  a  shelter  and  platform,  shown 
as  Standard  Station,  type  "  F,"  on  the  plan  dated  Toronto,  ^lay  1,  1915,  at  Ste.  Gene- 
vieve road,  in  the  province  of  Quebec;  the  work  to  be  completed  by  the  31st  day  of 
May,  1922. 

2.  That  the  said  Order  Xo.  31720,  dated  October  28,  1921,  be,  and  it  is  hereby, 
rescinded. 

W.  B.  XAXTEL, 
Deputy  Chief  Commissioner. 
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Re  discontinuance  of  service  on  the  Red  Mountain  Railway,  and  abandonment  of  line. 

File  m.  3060Y 

JUDGMENT 
McLean,  Assistant  Chief  Commissioner: 

Under  date  of  June  15,  1921,  a  letter  was  filed  on  behalf  of  the  Red  Mountain 
Railway  Company  stating  that  said  line  had  been  operated  by  the  Great  Northern 
Railway  Company  for  a  long  time  past,  and  statements  were  enclosed  showing  that 
such  operation  had  been  at  a  loss.  The  Great  Northern  Railway  Company,  it  was 
stated,  had  decided  to  discontinue  the  operation  of  the  Red  Mountain  line  and  take 
up  the  rails  and  other  equipment,  with  a  view  to  permanent  abandonment  of  the 
enterprise;  and  it  was  intimated  that  the  company  contemplated  the  ceasing  of  opera- 
tion at  midnight  on  June  30,  1921.  It  was  stated,  further,  that  formal  notice  had 
been  given  to  various  public  bodies. 

In  the  statements  which  were  attached  to  the  letter,  details  as  to  freight  and 
passenger  and  other  operating  revenues  were  given,  as  well  as  details  in  regard  to 
operating  expenses,  taxes  and  net  revenue.  The  details  in  question  cover  the  years 
1898  to  1920,  for  the  period  ending  June  30  in  each  year. 

The  line  in  question  is  9-47  miles  in  length,  extending  from  the  international 
boundary  at  Patterson  to  Rossland.   The  capital  stock  per  mile  outstanding  is  $43,569. 

In  the  details  as  above  referred  to,  it  appears  that  from  the  period  1898  to  1908 
there  was,  after  paying  operating  expenses  and  taxes,  a  net  annual  revenue  averaging 
during  the  period  in  question  $18,298. 

From  1909  to  1920,  there  was  in  every  year  a  deficit,  the  average  annual  deficit 
amounting  to  $24,388. 

The  figures  as  given  down  to  1918  are  in  accordance  with  the  returns  as  pub- 
lished in  the  Dominion  Railway  Statistics.  As  pointed  out,  the  figures  are  shown  for 
the  years  ending  June  30.  Since  1919  the  Dominion  Government  returns  are  published 
for  the  year  ending  December  31.  In  the  statement  of  the  company  as  filed,  the  year.s 
1919  and  1920  ending,  as  indicated,  June  30,  show  deficits  of  $30,224  and  $42,226 
respectively.  If  the  returns  for  the  calendar  years  1919  and  1920,  as  set  out  in  the 
Government  Statistics  are  taken,  the  respective  deficits  for  1919  and  1920  are  $28,905 
and  $40,943. 
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Thereafter,  complaint  was  received  from  the  Kossland  Board  of  Trade  asking- 
whether  the  railway  company  had  a  right,  under  the  charter,  to  discontinue  the  ser- 
vice, and  asking  for  a  hearing. 

A  telegram  was  received  from  the  Board  of  Trade  of  Trail  objecting  to  the  dis- 
continuance of  the  service  and  abandoning  of  any  portion  of  any  branch  line,  if  such 
discontinuance  or  abandonment  interferes  with  the  public  or  is  likely  to  hurt  the 
development  of  the  province. 

Thereafter,  a  considerable  number  of  communications  were  received  from  different 
Boards  of  Trade  and  parties  interested.  The  British  Columbia  Government,  through 
a  telegram  from  the  Premier,  joined  with  the  Rossland  Board  of  Trade  in  protesting 
against  the  proposed  abandonment  of  portion  of  the  lied  Mountain  Railway.  There- 
after a  telegram  to  the  Premier  and  to  various  parties  who  had  submitted  communi- 
cations was  sent  out  by  the  Chairman  of  the  Board,  the  material  portion  of  which 
telegram  is  as  follows: — 

"  As  we  view  the  law,  we  are  unable  to  prevent  a  company  from  removing' 
rails;  if  you  have  authority  for  different  view^  we  would  be  glad  to  have  it 
cited." 

A  telegram  from  the  Kossland  Board  of  Trade  dated  eTune  27  stated  that  formal 
application  for  hearing  in  the  matter  of  discontinuance  of  service  on  the  Red  Moun- 
tain Railway  on  points  of  insufficiency  of  notice  and  merits  was  being  forwarded  to 
the  Board,  and  asked  that  the  railway  company  be  asked  to  continue  the  service 
pending  hearing.  A  subsequent  telegram  of  June  28  directed  the  Board's  attention 
to  section  312  of  the  Railway  Act  as  bearing  on  the  matter. 

Under  date  of  June  30,  the  secretary  of  the  Rossland  Board  of  Trade  was  advised 
that  section  312  of  the  Railway  Act  had  been  considered  before  the  communication 
was  sent  by  the  Board  and  the  telegram  of  June  24  already  referred  to.  The  Board 
stated  it  had  no  power,  under  its  construction  of  the  law,  to  direct  continuance  of  the 
service  pending  hearing;  but  it  was  stated  that  on  account  of  the  urgency  of  the 
matter  the  application  could  be  heard  at  Ottawa  on  July  6. 

Under  date  of  July  4,  the  Board  received  a  telegram  from  the  Rossland  Board 
of  Trade  criticizing  the  basis  on  which  the  figures  of  operating  costs  were  made  up, 
criticising  the  insufficiency  of  notice,  and  contending  that  the  Board  had  powers  suffi- 
ciently broad  to  prevent  the  discontinuance  of  the  service. 

At  a  later  date,  the  Board  was  asked  for  a  hearing  of  the  matter  when  sittings 
were  being  held  in  the  West;  and  arrangements  were  accordingly  made  which  resulted 
in  the  sittings  at  Nelson  on  October  29,  1921. 

As  already  set  out,  the  Board  indicated  at  the  outset  its  view  that  the  Railway 
Act  did  not  authorize  the  Board  to  prevent  discontinuance  of  the  operation,  including 
the  removal  of  rails.  This  was  in  accordance  with  a  number  of  rulings  which  the 
Board  had  made  construing  the  Railway  Act  in  this  regard.  At  the  sittings  in 
Nelson,  these  rulings  were  referred  to  by  counsel  for  the  railway  company  who  relied 
upon  them.  Counsel  appearing  for  other  parties  interested  not  having  directed  their 
attention  to  the  question  of  the  limitation  of  the  powers  of  the  Board  in  this  regard 
were  given  an  opportunity  to  file  written  submissions  after  the  authorities  had  been 
considered. 

It  is  i>atent  that  the  fundamental  matter  is  the  jurisdiction  of  the  Board.  The 
course  of  the  proceedings  indicates  that  those  protesting  against  the  action  of  the 
railway  were  of  opinion,  first,  that  the  sanction  of  the  Board  is  a  condition  precedent 
to  the  removing  of  tracks  and  discontinuance  of  the  service  by  the  railway;  and, 
second,  and  necessarily  flowing  from  the  point  of  view  set  out,  that  the  Board  had 
authority  to  refuse  such  application. 

An  analysis  of  the  findings  which  the  Board  has  given  in  other  cases  is  material 
to  the  proper  understanding  of  the  limitation  of  the  Board's  powers. 
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In  1915,  the  Board  received  a  communication  from  counsel  for  the  Great  Northern 
Railway  Company  (file  25461),  stating  that  the  Great  Northern  Railway  Company 
proposed  to  entirely  abandon  the  operation  of  the  Bedlington  and  Nelson  line  between 
Port  Hill,  Idaho,  and  Wynndel,  B.C.  The  legal  status  of  the  matter  was  checked  up 
by  the  Board's  Legal  Department,  which  advised  as  follows: — 

"  Since  your  memorandum  to  me  of  January  22,  letters  from  the  general 
solicitor  of  the  company  and  Mr.  Ilaydon,  dated  January  14  and  January  22, 
respectively,  have  been  added  to  the  file,  in  which  it  is  stated,  as  you  will  note, 
that  it  is  the  intention  of  the  company  to  abandon  the  portion  of  railway  in 
question. 

"  Unless  the  failure  to  operate  is  in  violation  of  an  agreement  on  the  part 
of  the  company,  there  is  no  provision  in  the  Railway  Act  dealing  with  a  case 
where  the  company  ceases  to  operate,  except  where  it  goes  into  insolvency.  The 
Great  Northern  Railway  Company  appears  to  be  operating  the  Bedlington  and 
Nelson,  as  the  owners  of  or  having  a  controlling  interest  in  the  stock  of  the 
Canadian  company,  and  operate  under  the  name  and  as  the  Bedlington  and 
Nelson  Railway.  There  is  no  record  of  any  amalgamation  agreement  between 
the  two  companies. 

"  In  the  case  of  Darlaston  Local  Board  vs.  L.  and  N.W.  Ry.,  63  L.J.,  Q.B. 
826  (1894) ;  8  Railway  and  Canal  Traffic  Cases,  216,  it  was  held  that  the  Rail- 
way Commissioners  had  no  jurisdiction  to  order  a  railway  company  to  rebuild 
and  reopen  for  passenger  traffic  a  station  which  the  company  had  closed  and 
pulled  down,  the  reasonable  facilities  for  traffic  which,  by  section  2  of  the 
Railway  and  Canal  Traffic  Act,  1854,  a  railway  company  is  required  to  afford, 
having  no  application  to  stations  that  are  not  in  use. 

"  Per  Lord  Esher,  M.R.,  and  A.  L.  Smith,  L.J. :  Unless  a  railway  company 
is  required  by  its  Act  to  keep  open  its  line  and  stations,  it  is  entitled  to  close 
any  part  of  its  line  or  any  of  its  stations  whenever  it  desires  to  do  so.  Per 
Kay,  L.J. :  Even  if  the  duty  to  afford  '  reasonable '  facilities  applied  to  a 
station  which  had  ceased  to  be  used,  that  duty  could  not  require  the  reopening 
of  a  station  which  had  been  closed  in  consequence  of  the  railway  company 
finding  that  its  continuance  involved  a  heavy  loss. 

"  The  incorporating  Act  of  the  Bedlington  and  Nelson  Railway  Company 
does  not  require  it  to  keep  open  its  line  of  railway." 

Under  date  of  February  2,  1915,  the  secretary-treasurer  of  the  Board  of  Trade  of 
Creston,  B.C.,  was  written  to  as  follows: — 

"  Referring  to  your  complaint  herein  under  date  of  the  15th  January  last, 
I  am  directed  to  say  that  the  Board  has  received  a  statement  from  the  Great 
Northern  Railway  Company  to  the  effect  that  it  is  the  company's  intention  to 
entirely  discontinue  operating  the  Bedlington  and  Nelson  line  and  eventually 
to  remove  the  railway  track.  Also  to  state  that  the  Board  has  no  power  to 
force  the  company  to  operate  under  these  circumstances  and  therefore  the 
Board  is  afraid  it  can  be  of  no  further  assistance  to  you  in  this  connection." 

The  matter  again  came  up  in  connection  with  the  same  railway  at  a  hearing  in 
Vancouver  on  June  2,  1915  (Board's  file  26019).  The  railway  asked  informally 
whether  an  order  was  necessary  permitting  the  company  to  take  up  the  rails,  but  no 
order  was  made;  and  as  a  result  of  some  questions  subsequently  arising,  a  letter  was 
written  by  the  former  Chief  Commissioner,  Sir  Henry  Drayton,  to  the  Minister  of 
Railways,  under  date  of  April  17,  1918.  A  question  had  been  raised  in  regard  to  the 
powers  of  Provincial  Parliaments  to  expropriate  for  highway  purposes  abandoned 
railway  rights  of  way.  This  is  not  material  to  the  discussion;  but  the  explanation 
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of  the  limitation  of  the  Board's  powers,  as  set  out  in  the  following  extract  from  the 
letter  on  file,  is  material: — 

"  This  is  one  of  those  cases  in  which  it  is  very  hard  to  do  anything.  The 
Great  Northern  did  operate  this  branch  line  from  Bonner's  Ferry,  Idaho,  to  a 
point  in  British  Columbia  territory.  The  branch  is  known  as  the  Bedlington 
and  Nelson  Railway. 

"  The  earnings  from  the  line  have  been  so  small  that  it  did  not  pay  to 
operate,  and  the  company  determined  to  save  further  losses  by  abandoning  all 
operation.  Operation  was  abandoned  some  time  in  1915,  and  the  company 
expressed  itself  as  being  perfectly  willing  to  sell  the  abandoned  right  of  way, 
at  a  reasonable  price,  to  adjoining  land  owners. 

"  In  April,  1917,  the  Provincial  Surveyor  of  Taxes  and  Inspector  of 
Revenue  wrote  stating  that  he  had  been  informed  by  the  right  of  way  and  tax 
agent  of  the  Great  ISTorthern  Railway  Company  that  the  rails  of  the  line  were 
taken  up  during  the  year  1916,  and  that  the  line  no  longer  existed  as  a  railway; 
and  asking  the  Board  whether  it  had  made  any  order  permitting  this  to  be 
done. 

"  No  order  was  made  by  the  Board  and  the  department  was  so  advised. 
There  is  nothing  in  the  Act  which  compels  a  railway  company  to  continue  to 
carry  on  a  railway  venture  in  which  it  is  continuously  losing  money.  It  has 
been  left  to  the  business  judgment  of  the  railway  company  to  determine 
whether  it  is  going  to  scrap  its  investment,  with  the  very  large  attendant  losses 
on  the  one  hand,  or  to  determine  whether  it  had  better,  in  the  hopes  of  some 
day  saving  its  investment,  make  further  temporary  losses." 

Under  date  of  January  15,  1918,  the  Board  was  advised  by  the  Great  Northern 
Railway  Company  that  it  proposed  to  lift  trackage  of  one  and  a  quarter  miles  on  the 
New  Westminster  Southern  Railway,  and  the  Board  was  asked  whether  it  would  take 
jurisdiction  for  the  removal  of  the  tracks.  The  railway  company  was  not  able  to  point 
out  any  section  under  which  the  Board  had  jurisdiction,  and  the  applicant  was  advised 
in  the  same  terms  as  are  set  out  in  the  letter  to  the  secretary-treasurer  of  the  Board 
of  Trade  of  Creston,  B.C.,  already  referred  to. 

The  matter  was  again  before  the  Board  in  1919  (Board's  file  1333),  what  was 
involved  being  the  discontinuance  of  the  train  service  on  the  Phoenix  Branch  of  the 
V.  V.  and  E.  Railway,  Grand  Forks  to  Phoenix.  On  direction,  the  railway  was  advised 
by  letter  from  the  secretary  as  follows: — 

"  That,  where  the  company  has  decided  to  abandon  entirely  the  operation 
of  its  line  of  railway  and  take  up  the  rails,  as  is  proposed  in  the  present 
instance,  unless  such  action  is  in  breach  of  an  agreement  to  operate,  there  is 
no  provision  of  the  Railway  Act  under  which  the  Board  can  restrain  the  com- 
pany from  doing  so.  This  was  the  conclusion  arrived  at  in  the  case  of  the 
Bedlington  and  Nelson  Railway  (file  No.  25461).  The  new  Act  does  not 
enlarge  the  powers  of  the  Board  in  this  regard." 

The  construction  of  the  statute  as  above  set  out  shows  that  there  is  no  provision 
in  the  Railway  Act  requiring  a  railway  which  is  steadily  running  behind  to  make 
application  to  the  Board  for  removal  of  tracks  and  discontinuance  of  service;  and  it 
shows,  further,  that  the  Board  is,  on  such  a  state  of  facts,  not  given  any  authority  to 
prevent  discontinuance  of  service  and  removal  of  trackss. 

The  position  of  the  railway  company  from  the  standpoint  of  revenue  has  been 
set  out.  Exception  is  taken  by  the  Rossla-nd  Board  of  Trade  to  the  basis  on  which 
the  figures  are  computed,  it  being  contended  that  Rossland  is  not  given  sufficient 
credit.  The  figures,  however,  are  the  official  figures  filed  with  the  Government 
authority  dealing  with  railway  statistics,  and  submitted  under  the  provisions  of  the 
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legislation  appropriate  thereto.  The-Board  has  in  the  past  used  the  statistics  so  sub- 
mitted by  the  railways  in  connection  with  analyses  of  costs,  and  I  am  of  the  opinion 
that  the  statistics  here  submitted  in  accordance  with  the  rules  and  classifications  in 
force  are  a  proper  basis  on  which  to  study  the  condition  of  the  railway. 

As  pointed  out,  an  opportunity  was  given  to  file  written  submissions.  A  submis- 
sion filed  by  counsel  for  the  Rossland  Board  of  Trade  sets  out  that  the  Red  Mountain 
Railway  Company  was  incorporated  by  chapter  61  of  the  Statutes  of  British  Columbia 
of  1893,  and  that  in  the  preamble  of  the  Act  it  was  recited  that  it  was  in  the  interests 
of  the  public  that  the  railway  should  be  constructed  and  "  maintained."  Reference 
is  made  to  section  11  of  the  Act.  The  material  portion  of  this  section,  so  far  as  the 
argument  is  concerned,  reads: — 

"  The  company  may  lay  out,  construct,  build,  equip,  maintain  and  con- 
tinuously work  a  line  of  railway.    .    .  ." 
Emphasis  is  laid  on  the  word  "  continuously  "  as  being  material. 

By  the  Dominion  Statutes,  58-59  Victoria,  chapter  60,  an  Act  respecting  the  Red 
Mountain  Railway  Company,  said  railway  was  given  a  Dominion  charter  and  was 
declared  to  be  a  work  for  the  general  advantage  of  Canada.  The  written  submission 
of  counsel  for  the  Board  of  Trade  refers  to  section  2  of  this  Act.  This  section,  after 
providing  that  the  Special  Act  of  the  Dominion  and  the  Railway  Act  of  Canada  shall 
apply  to  the  company  and  its  undertaking  instead  of  the  Special  Act  of  British 
Columbia  and  the  British  Columbia  Railway  Act,  continues: — 

"  Provided  that  nothing  in  this  section  shall  affect  anything  done,  any  right 
or  privilege  acquired,  or  any  liability  incurred  under  the  last  mentioned  Acts 
of  the  Legislature  of  British  Columbia  up  to  and  at  the  time  of  the  passing 
of  this  Act,  to  all  of  which  rights  and  privileges  the  company  shall  continue  to 
be  entitled,  and  to  all  of  which  liabilities  the  company  shall  continue  to  be 
subject." 

It  is  contended  by  counsel  that  under  this  section  "  one  of  these  liabilities  was  to 
operate  the  railway  and  it  is  submitted  continuously,  but  at  all  events  to  operate  it." 
It  is  not  claimed  that  the  Dominion  Special  Act,  independent  of  its  inter-relation 
with  the  Provincial  Special  Act,  carries  any  obligation  as  to  continuously  working. 

It  is  to  be  noted  that  the  provision  in  the  Provincial  Special  Act  is  permissive, 
not  imperative;  and  it  would  not  appear  that  the  words  "continuously  work"  in 
section  11  of  the  Provincial  Act  of  incorporation  carry  the  obligation  of  the  company 
any  further  than  the  authority  to  maintain  the  railway  usual  in  special  Acts,  and  as 
was  the  case  in  Darlaston  Local  Board  vs.  London  and  N.W.  Ry.  Co.,  8  Railway  and 
Canal  Traffic  Cases,  216. 

Reference  is  also  made  to  section  398  of  the  Railway  Act  of  1919,  which  deals 
with  penalties: — 

"Any  company  or  person  who,  without  consent  or  order  of  the  Board, 
removes  any  spur  or  branch  line  constructed  under  or  pursuant  to  this  Act 
for  the  purpose  of  affording  railway  facilities  to,  or  in  connection  with,  any 
industry  or  business  established  or  intended  to  be  established,  shall  be  liable 
on  conviction  to  a  penalty  not  exceeding  one  thousand  dollars." 

The  submission  sets  out:  "It  would  appear  from  this  that  the  company  must  get 
permission  from  the  Board  before  removing  a  branch  line  or  spur,  and  as  nothing  is 
said  about  the  main  line  it  is  submitted  that  the  main  line  cannot  be  removed  even 
by  consent  of  the  Board." 

Section  398  of  the  Railway  Act  is  a  new  section  included  in  the  Act  of  1919. 
The  wording  of  it  shows,  e.g.,  "  in  connection  with  any  industry  or  business  estab- 
lished or  intended  to  be  established,"  that  what  is  concerned  with  especially  refers  to 
section  187,  which  prohibits  the  removal,  without  consent  of  the  Borad,  of  a  branch 
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line  or  spur  constructed  under  sections  185-186.  These  are  the  sections  dealing  with 
forced  construction.  The  railway  herein  invoh^ed  in  no  way  falls  within  the  scope 
of  the  section  with  which  section  398  is  concerned. 

Eeference  is  made  to  section  312  which  deals,  inter  alia,  with  facilities.  In 
Darlasfon  Local  Board  vs.  L.  and  N.W.  Ry.  Co.,  8  Ry.  and  Can.  Traf.  Cas.,  216,  it  was 
held  that  if  the  railway  company  was  not  bound  by  its  special  Act  to  make  or  main- 
tain the  railway,  the  facility  clause  or  clauses  could  not  be  drawn  upon  by  the  Railway 
Commissioners.  It  does  not  appear  that  power  to  act  under  section  312  can  be 
inferred,  in  the  present  case,  to  order  the  company  to  operate  its  line  of  railway. 

The  'Board  was  informed  that  there  was  pending  with  the  Interstate  Commerce 
Commission  an  application  to  permit  the  removal  of  the  tracks  of  the  railway  from 
Northport,  Washington,  to  the  international  boundary,  at  which  point  it  connects 
with  the  line  herein  involved. 

A  communication  has  been  filed  with  the  Board  by  the  railway  stating  that  the 
Department  of  Public  Works  at  Washington  has  recommended  to  the  Interstate  Com- 
merce Commission  the  granting  of  the*  application  of  the  Great  Northern  Railway 
Company  for  authority  to  abandon  the  Columbia  and  Red  Mountain  line — that  is, 
the  portion  south  of  the  boundary ;  and  there  was  filed  therewith  a  copy  of  the  recom- 
mendation, it  being  stated  that  the  line  was  losing  from  $14,000  to  $30,000  per  year, 
with  no  prospect  of  ever  being  able  to  reimburse  itself  in  the  future. 

The  Board  understands  that  while  there  was  a  hearing  at  Spokane  on  October  19, 
1921,  in  this  matter,  said  hearing,  it  is  noted,  being  before  a  representative  of  the 
Department  of  Public  Works  of  AVashington,  there  is  a  further  hearing  being 
arranged  for  under  the  auspices  of  the  Interstate  Commerce  Commission. 

AVhile,  as  I  understand  the  Transportation  Act,  it  is  necessary  to  obtain  the 
sanction  of  the  Interstate  Commerce  Commission  before  a  line  engaged  in  interstate 
commerce  can  be  abandoned,  the  situation,  as  pointed  out,  is  entirely  different  under 
the  Canadian  legislation;  and  the  Board  is  bound  by  the  provisions  of  the  law. 

It  has  seemed  proper  to  set  the  matter  out  at  some  length,  as  there  have  been 
evident  misunderstandings  of  the  limitations  of  the  Board's  powers.  Very  earnest 
pleas  have  been  made.  It  is  represented  that  the  discontinuance  of  the  service  is  a 
matter  of  very  serious  moment  to  Rossland.  It  is  unfortunate  that  the  business 
activities  of  Rossland  are  not  as  satisfactory  as  they  once  were,  and  there  is  no 
escaping  the  conclusion  that  the  discontinuance  of  the  railway  service  will  exercise 
an  adverse  effect.  At  the  same  time,  leaving  aside  any  question  as  to  whether  if  the 
Board  had  jurisdiction  it  would  be  justified  on  the  merits  in  ordering  the  service  to 
be  continued,  the  plain  fact  is  that  the  Board  has  no  jurisdiction  so  to  order. 

At  the  hearing,  there  was  developed  the  question  of  the  traffic  of  the  mining  com- 
pany, LeRoi  No.  2,  which  uses  the  spur  track  operated  by  the  Red  Mountain  Railway 
in  connection  with  a  transfer  to  the  C.P.R.  tracks,  to  enable  the  traffic  to  be  carried 
to  Trail.    This  matter  is  still  under  negotiations. 
January  24,  1922. 

(Jommissionfr  Rutherford  concurred. 
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Complaint  of  the  Associated  Boards  of  Trade,  Vancouver  Island,  against  the  arhitrary 
charges  hi/  railways  over  the  ynainland  Coast  rates  on  Ivmher,  carloads,  from 
Vancouver  Island  points. 

File  No.  26615.38 

Complaint  of  the  British  Columbia  Lumber  and  Shingle  M^aoiufacturers,  Limited^ 
Victoria  Branch,  Victoria,  B.C.,  and  the  Lake  Dumber  Company,  Vancouver, 
B.C.,  against  the  arhitraries  over  Coast  rates  charged  on  lumber  from  points 
on  ^'ancourer  Island. 

File  No.  26615.29 

JUDGMENT 

Hon.  F.  B.  Cakvkjj.,  K.C.,  Chief  Commissioner  : 

As  both  these  cases  were  made  with  the  one  object  in  view,  by  agreement  at  the 
hearing  in  Victoria,  on  the  11th  day  of  April  last,  they  were  treated  together  and  the 
one  decision  will  answer  for  both  applications. 

The  real  subject  matter  of  the  complaint  is  one  that  has  been  discussed  a  number 
of  times  by  the  Board,  and  consists  of  an  application  that  mainland  coast  rates  on 
lumber  in  carload  lots  be  extended  to  cover  Vancouver  Island  points,  and  Mr.  McGeer 
went  so  far  as  to  ask  that  it  extend  to  necessary  railway  traffic  on  Vancouver  Island 
for  the  purpose  of  bringing  lumber  to  shipping  points. 

Mr.  McGeer  based  his  complaint  largely  upon  the  ground  that  the  present 
arbitrary  of  2  cents  per  100  pounds  is  a  discrimination  against  Vancouver  Island 
shippers  because  from  Port  Townsend  and  Port  Angeles,  in  the  state  of  Washington, 
both  on  the  mainland  of  that  state,  lumber  takes  the  Seattle  rate,  which  would  be  the 
same  as  the  Vancouver  rate,  and  contended  that,  as  Vancouver  Island  lumber  had  to 
compete  in  the  United  States  market  with  lumber  from  these  two  points  in  the  state 
of  Washington,  it  constituted  discrimination. 

While  there  must  be,  as  a  business  necessity,  much  similarity  between  American 
and  Canadian  rates,  especially  for  transcontinental  business,  yet  we  are  in  no  way 
bound  to  follow  any  rate  established  in  the  United  States,  and  I  feel  certain  they 
would  take  the  same  attitude  regarding  rates  established  in  Canada.  Even  in  this 
case,  however,  it  was  pointed  out  by  Mr.  Lanigan  that  the  special  rates  referred  to  by 
Mr.  McGeer  were  the  result  of  competitive  conditions,  and  on  the  same  line  of  railway 
west  of  Port  Angeles  where  the  competition  ceased  to  exist. the  rate  was  increased  by 
more  than  the  arbitrary  complained  of  by  the  applicants  from  Vancouver  island  to 
Vancouver. 

The  real  question  then  is  whether  or  not  the  railway  companies  should  be  com- 
pelled to  include  the  whole  of  the  British  Columbia  coast  and  the  island  of  Vancouver 
in  one  group  for  rate-making  purposes.  The  railway  companies  offered  and  were 
quite  willing  that  all  commodity  rates  on  lumber  be  abolished  and  the  business  carried 
on  a  class  rate  basis.  This,  of  course,  was  not  accepted,  and  probably  could  not  be 
accepted,  as  it  would  practically  prohibit  the  transportation  of  lumber  to  Eastern 
points  by  rail.  Therefore,  there  must  be  a  continuation  of  the  commodity  basis,  and 
the  Board  must  decide  whether  the  railways  are  justified  in  considering  this  particular 
traffic  as  one  zone,  or  two  zones  as  at  present. 

In  my  opinion,  this  is  a  matter  very  largely  for  the  railway  companies,  always 
subject  to  necessary  control  by  this  Board,  as  to  whether  the  rates  are  just  and  reason- 
able and  as  to  whether  or  not  discrimination  is  practised  against  any  particular  com- 
munity. As  stated  above,  I  see  no  discrimination  in  existing  rates,  and,  if  the  railway 
companies  decide  there  should  be  two  zones  on  the  Pacific  coast,  then  the  straits 
between  the  mainland  and  the  island  of  Vancouver  would  be  the  natural  dividing 
point. 
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This  leaves  but  one  question  to  be  considered,  i.e.,  whether  or  not  2  cents  per  100 
pounds  or  $12  to  $15  a  car  is  a  reasonable  rate  for  transporting  lumber  by  barge  from 
Vancouver  island  to  the  mainland.  In  my  judgment  it  is.  In  fact,  I  think  it  would 
be  unreasonable  to  ask  a  railway  company  to  transport  lumber  75  to  100  miles  by 
barge  with  all  the  incidental  cost  and  risks  for  a  smaller  amount  than  that  above 
quoted,  and,  for  these  reasons,  both  applications  should  be  dismissed. 
Ottawa,  Ont.,  February  1,  1922. 

Commissioner  Boyce  concurred. 


Application  of  the  Canadian  Pacific  Railway  Company  for  authority  to  construct 
proposed  spur  into  the  premises  of  the  Eugene  F.  Phillips  Electrical  Works, 
Limited,  Brochville,  Ont. 

File  No.  27037.3 

JUDGMENT 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

The  Eugene  F.  Phillips  Electrical  Works,  Limited,  have  decided  to  erect  a  large 
industry  in  the  city  of  Brockville,  at  a  point  mutually  agreed  upon,  in  consideration 
of  which  the  city  has  agreed  to  give  the  industry  access  to  both  Canadian  Pacific  and 
Canadian  National  lines,  the  site  chosen  being  along  the  line  of  the  Canadian 
National  Railways  leading  to  AVestport  at  the  western  portion  of  the  city.  The  Cana- 
dian National  runs  for  some  distance  just  south  of  Church  street  before  reaching 
the  lands  of  the  Phillips  Company,  and  the  Canadian  Pacific  Railway  have  asked  for 
permission  to  construct  a  line  from  their  road  just  south  of  Pearl  street  closely  paral- 
leling the  Canadian  National  and  running  for  about  1,000  feet  along  Church  street. 

At  the  hearing,  Mr.  Crombie,  representing  the  Canadian  National  Railways, 
suggested  that  the  Canadian  Pacific  Railway  use  their  right  of  way,  in  consideration 
of  which  the  Canadian  Pacific  Railway  was  to  give  to  the  Canadian  National  Railways 
a  right  of  way  to  the  harbour  front  and  also  access  to  certain  industries  on  the  Cana- 
dian Pacific  Railway  tracks.  Considerable  correspondence  followed  by  representa- 
tives of  the  different  companies,  and,  as  I  view  it,  the  only  question  which  we  have 
to  decide  is  whether  the  application  of  the  Canadian  Pacific  Railway  to  construct  a 
new  line  through  the  city  of  Brockville  should  be  granted  or  whether  running  rights 
should  be  ordered  over  the  Canadian  National. 

It  seems  to  me  that  section  193  of  the  Railway  Act,  especially  with  the  new 
clauses  4  and  5  added  thereto  in  1919,  was  designed  to  meet  just  such  a  condition  as 
now  under  discussion.  Prior  to  the  recent  amendments,  section  193  provided  that  a 
portion  of  one  company's  right  of  way,  tracks,  terminals,  stations,  or  station  grounds, 
etc.,  might  be  used  by  another  company,  subject  always  to  the  approval  of  the  Board 
first  being  obtained.  It  then  provided  the  necessary  procedure  for  obtaining  the  right, 
subject,  of  course,  to  compensation  to  be  fixed  by  the  Board  in  case  the  parties  failed 
to  agree  among  themselves. 

Subsections  (4)  and  (5)  of  section  193,  however,  as  added  by  Parliament  in  1919, 
read  as  follows: — 

"  (4)  Where  the  proposed  location  of  any  new  railway  is  close  to  or  in  the 
neighbourhood  of  an  existing  railway,  and  the  Board  is  of  opinion  that  it  is 
undesirable  in  the  public  interest  to  have  the  two  separate  rights  of  way  in 
such  vicinity,  the  Board  may,  when  it  deems  proper,  upon  the  application  of 
any  company,  municipality  or  person  interested,  or  of  its  own  motion,  order 
that  the  company  constructing  such  new  railway  shall  take  the  proceedings 
provided  for  in  subsection  (1)  of  this  section  to  such  extent  as  the  Board  deems 
necessary  in  order  to  avoid  having  such  separate  rights  of  way. 
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"  (5)  The  Board,  in  any  case  where  it  deems  it  in  the  public  interest  to 
avoid  the  construction  of  one  or  more  new  railways- close  to  or  in  the  neigh- 
bourhood of  an  existing  railway,  or  to  avoid  the  construction  of  two  or  more 
new  railways  close  to  or  in  the  neighbourhood  of  each  other,  may,  on  the  appli- 
cation of  any  company,  municipality  or  persoji  interested,  or  of  its  own  motion, 
make  such  order  or  direction  for  the  joint  or  common  use,  or  construction  and 
use,  by  the  companies  o\vning,  constructing  or  operating  such  railways,  of  one 
right  of  way,  with  such  number  of  tracks,  and  such  terminals,  stations,  and 
other  facilities  and  such  arrangements  respecting  them,  as  may  be  deemed 
necessary  or  desirable." 

It  is  my  opinion  that  Parliament  has  placed  upon  this  Board  some  responsibility 
to  see  that  new  roads  are  not  unnecessarily  constructed.  The  Canadian  National  road 
in  question  is  a  branch  line  running  to  Westport,  upon  which  the  traffic  is  very,  very 
slight,  and  there  is  no  prospect  of  a  great  increase  for  many  years  to  come.  There  is, 
therefore,  ample  physical  accommodation  for  both  roads,  and,  in  my  opinion,  the 
Canadian  Pacific  Railway ,  should  be  compelled  to  use  the  existing  Canadian  National 
line  upon  terms  to  be  mutually  agreed  upon  by  the  respective  parties;  in  case  they 
fail  to  agree,  then  to  be  settled  by  the  Board. 

It  also  developed  at  the  hearing  that  the  Canadian  Pacific  Railway  Company 
was  willing  to  exchange  joint  running  rights  between  the  Canadian  National  and 
themselves,  they  agreeing  to  give  the  Canadian  National  access  over  their  belt  or  looj) 
line  from  the  point  of  connection  with  their  line  to  the  Grand  Trunk  station,  a  dis- 
tance of  about  half  a  mile,  in  exchange  for  their  being  allowed  to  operate  over  the 
Canadian  National  line  to  the  industry  herein  described.  This  proposal  seems  to  have 
been  lost  in  the  discussion  and  has  not  again  been  referred  to  even  in  the  correspond- 
ence, the  whole  question  centering  around  the  granting  of  running  rights  over  the 
Canadian  Pacific  Railway  to  the  waterfront  and  industries. 

Therefore,  the  application  as  made  should  be  dismissed,  but  an  order  should  issue 
directing  the  Canadian  Pacific  Railway  Company  to  use  the  line  of  the  Canadian 
National  from  a  point  on  the  plan  filed  south  of  Pearl  street,  marked  in  red,  to  the 
Eugene  Phillips  property,  and  that  the  Canadian  National  Railways  be  directed  to 
allow  such  user;  if  the  parties  fail  to  agree  upon  the  terms  within  one  month  from 
date,  then  the  same  to  be  settled  by  the  Board  upon  application  by  either  party  or  by 
the  city  of  Brockville,  which  is  an  interested  party  by  reason  of  its  contract  with  the 
Eugene  Phillips  Company,  and  should  at  any  time  in  the  future  the  Canadian 
National  require  running  rights  over  the  Canadian  Pacific  Railway  from  the  junction 
to  the  Grand  Trunk  Railway  as  above  mentioned,  they  are  to  have  the  same  under 
like  conditions  as  herein  provided  for  the  user  of  the  Canadian  National  Railways 
line  by  the  Canadian  Pacific  Railway. 

Ottawa,  Ont.,  February  2,  1922. 

Assistant  Chief  Commissioner  McLean  and  Commissioners  Rutherford  and 
Lawrence  concurred. 
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Application  of  the  City  of  St.  John,  New  Brunswich,  under  Section  257,  for  an  Order 
directing  the  construction  of  an  overhead  highway  crossing  to  carry  Douglas 
Avenue.  St.  John,  N.B.,  and  the  street  railway  trades  of  the  New  Brunswich 
Power  Company  laid  thereon,  over  the  railway  trades  of  the  St.  John  Bridge 
and  Bailway  Extension  Company,  operated  hy  the  Canadian  Pacific  Railway 
Company,  and  for  diverting  Douglas  Avenue  in  order  to  permit  grading  of  the 
approaches  to  such  crossing,  etc. 

File  No.  31523 

elUDGMENT 

lion.  F.  B.  Cauvell,  K.C., ^Chief  Commissioner : 

This  case  was  heard  at  St.  John,  New  Brunswick,  on  the  19th  instant,  when  the 
city  of  St.  John,  the  New  Brunswick  Power  Company,  and  the  Canadian  Pacific 
Railway  Company  were  represented,  and,  as  all  agreed  as  to  the  necessity  of  the  grade 
separation,  an  order  should  issue  forthwith. 

The  only  question  about  which  there  was  any  dispute  was  the  distribution  of  the 
cost  of  construction  and  maintenance.  This  work  in  my  judgment  is  a  very  necessary 
one  and  entitled  to  as  large  a  contribution  from  the  Grade  Crossing  Fund  as  the 
Board  has  power  to  grant,  and,  as  the  work  is  estimated  to  cost  about  $110,000,  I, 
therefore,  think  the  contribution  from  this  fund  should  be  25  per  cent  of  the  cost,  not 
exceeding  $15,000. 

Some  discussion  took  place  as  to  whether  the  bridge  over  the  Canadian  Pacific 
right  of  way  should  consist  of  a  steel  structure  or  a  concrete  arch.  At  a  conference 
of  the  engineers  of  the  interested  parties  as  well  as  the  Assistant  Chief  Engineer  of 
the  Board,  they  decided  upon  an  arch,  and  I  would  concur  in  that  recommendation. 

I,  therefore,  think  an  order  should  issue  granting  the  application  for  the  highway 
diversion  and  grade  separation  according  to  the  plans  filed,  leaving  Douglas  avenue 
some  distance  before  arriving  at  the  present  crossing  and  crossing  the  Canadian 
Pacific  Railway  tracks  as  set  forth  on  the  plan; 

That  the  roadway  over  the  Canadian  Pacific  Railway  tracks  be  a  concrete  arch 
according  to  plans  to  be  approved  by  the  Engineer  of  this  Board ; 

That,  as  the  street  railway  tracks  from  the  point  at  which  the  diversion  com- 
mences on  Douglas  avenue  to  the  present  highway  bridge  will  have  to  be  rebuilt  over 
the  new  diversion,  it  seems  to  me  it  should  be  a  part  of  the  cost  of  the  grade  separation 
and  should  be  included  therein,  not,  however,  including  cost  of  rails  and  ties; 

That  the  archway  be  constructed  by  the  Canadian  Pacific  Railway  and  the 
approaches  by  the  city  of  St.  John ; 

That  the  roadway,  including  the  portion  occupied  by  the  street  railway  tracks, 
shall  be  completed  up  to  the  present  standard  of  Douglas  avenue  between  the  com- 
mencement of  the  diversion  and  the  highway  bridge,  which  I  understand  is  an 
ordinary  macadam  road,  and,  if  the  city  wishes  the  same  to  be  paved,  the  cost  thereof 
to  be  borne  by  the  city,  subject  to  any  contribution  to  which  it  may  be  entitled  under 
existing  agreement  with  the  Street  Railway  Company; 

That,  of  the  amount  necessary  to  complete  the  work  after  the  contribution  from 
the  Grade  Crossing  Fund  hereinbefore  mentioned,  25  per  cent  thereof  should  be  paid 
by  the  city  of  St.  John,  25  per  cent  by  the  New  Brunswick  Power  Company,  and  50 
per  cent  by  the  Canadian  Pacific  Railway; 

As  to  maintenance,  that  the  Canadian  Pacific  Railway  Company  be  responsible 
for  the  maintenance  of  the  concrete  arch,  and  the  city  of  St.  John  for  the  maintenance 
of  the  approaches,  pavement,  and  railings  over  the  whole  structure,  subject  to  any 
agreement  it  may  have  with  the  vStreet  Railway  as  to  the  pavement  between  and 
adjacent  to  the  latter's  tracks. 


That  tlie  work  be  commenced  within  three  months  and  completed  within  nine 
months  from  the  date  hereof. 

Ottawa,  Ont.,  February  2,  1922. 

Assistant  Chief  Commissioner  McLean  and  Commissioner  Rutherford  con- 
curred. 


Application  of  the  Canadian  Pacific  Railway  Company,  under  Sections  180,  181,  182, 
183,  181f,  193,  Idlf,  and  252  of  the  Railway  Act,  1919,  for  an  Order  sanctioning 
plan,  profile,  and  hook  of  reference  showing  proposed,  branch  line  of  railway, 
commencing  at  a  point  on  the  company's  Langdon  North  (Acme  to  Empress) 
Branch  and  extending  through  portions  of  Sections  8  and  9,  Township  29, 
Range  20,  West  of  the  J^th  Meridian,  crossing  certain  Government  Road  Allow- 
ances and  connecting  witli  the  Canadian  National  Railways  ( Saskatoon  to 
Drumheller  Bra^ich),  in  the  southeast  quarter  of  said  Section  9,  and  for  an 
Order  authorizing  the  Canadian  Pacific  Railway  Company  to  construct,  main- 
tain, and  operate  said  Irranch  line  and  to  connect  the  same  with  the  Canadian 
National  Railways. 

File  Xo.  274O0.7. 

JUDGMEXX 

Hon.  F.  B.  Carvkl].,  K.C.,  Chief  Commissioner : 

This  application  is  one  on  behalf  of  the  Canadian  Pacific  Kaihvay  Company 
asking  for  a  connection  with  the  Canadian  National  Railways  tracks  at  Drumheller, 
in  the  province  of  Alberta.  The  application  is  resisted  by  the  Canadian  National 
Railways  very  strongly  on  the  ground  that  the  Drumheller  coal  fields  are  industries 
naturally  belonging  to  that  company,  they  having  spent  many  millions  of  dollars  to 
put  themselves  in  a  position  to  handle  the  business,  and  allege  that  they  are  able  to 
give  service  to  all  points  generally  to  which  Drumheller  coal  is  distributed. 

The  Canadian  Pacific  Railway  Company  rely  upon  precedents  "created  by  this 
Board  in  granting  transfer  facilities,  such  as  the  London  Case,  6  CR.C,  3'27;  the 
Calgary  Case,  File  No.  10921.95;  and  the  Ottawa  Case,  all  of  which  lay  down  very 
broad  prin-ciples  in  granting  these  transfers,  but  I  am  more  impressed  by  what  has 
taken  place  publicly  and  by  negotiation  between  the  parties  during  the  past  three 
years  than  by  the  principles  heretofore  enunciated  by  the  Board. 

The  question  of  an  entrance  into  the  Drumheller  coal  field  by  the  Canadian 
Pacific  Railway  Company  was  settled  by  Parliament  when  a  charter  was  granted 
giving  them  that  right.  An  agreement  was  then  made  with  the  Canadian  National 
Railways  and  this  Board  providing  for  the  construction  of  a  joint  line  of  thirty 
miles  in  length  east  of  Rosedale,  and  the  Board,  only  a  short  time  ago,  approved  the 
location  asked  for  by  the  Canadian  Pa«cific  Railway  on  the  north  side  of  the  Red 
Deer  river.  The  Canadian  Pacific  Railway  noAv  claim  that,  temporarily,  they  wish 
to  use  a  connection  already  in  existence  on  the  south  side  of  the  river  by  which  they 
can  carry  on  business  for  the  present  north  and  west,  but  not  to  the  east,  until  the 
original  scheme  is  carried  into  eifect. 

The  principle  which  I  think  should  settle  the  action  of  the  Board  in  this  matter 
would  be  what  would  the  Board  do  should  the  Canadian  Pacific  Railway  construct 
its  line  along  the  north  bank  of  the  Red  Deer  river  and  the  joint  section  frc-m  Rose- 
dale  to  Bullpound  Creek  and  thence  to  its  eastern  connection  ?  Would  the  Board  grant 
transfer  facilities  or  not  under  these  conditions?  I  think  it  would, — in  fact,  I  fail 
to  see  how  we  could  do  otherwise,  and,  therefore,  as  the  Canadian  Pacific  Railway 
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Company  is  now  into  Drumheller,  under  theee  conditions  I  fail  to  see  how  we  could 
refuse  to  grant  the  physical  connection,  and,  therefore,  an  order  should  issue  grant- 
ing the  application. 

Ottawa,  Ont.,  February  2,  1922. 

Commissioner  Rutherford. — I  agree  in  the  result. 
Commissioner  Lawrenee  concurred. 


McLkan,  Assistant  Chief  Commissioner: 

The  reasons  for  judgment  of  the  Chief  Commissioner  make  the  matter  turn,  in 
the  main,  on  the  intention  of  Parliament  as  evidenced  in  legislation.  I  approach 
the  matter  from  a  somewhat  different  standpoint.  My  opinion,  in  the  past,  has  been, 
as  expressed  in  various  cases,  that  the  primary  question  is  what,  if  any,  additional 
necessary  services  will  be  afforded  to  the  public  by  the  granting  of  interchange 
facilities. 

In  the  London  Interchange  Case,  G.T.B.  Co.,  vs.  C.P.R.  Co.  and  City  of  Lon- 
don, 6  Can.  By.  Cas.,  327,  at  p.  331,  the  late  Chief  Commissioner  Killam  said: — 

"  The  provisions  of  the  Railway  Act  which  require  railway  companies 
thus  to  interchange  traffic  at  connecting  points  are  introduced,  not  for  the 
purpose  of  benefiting  one  railway  company  at  the  expense  of  another,  but 
solely  in  the  interest  of  the  public." 

It  has  seemed  to  me  that  where  there  is  no  real  v3omplaint  of  inadequacy  o-f 
service  by  the  railway  already  in  place,  or  allegation  that  additional  places  would  be 
served  by  means  of  an  interchange  track,  the  argument  for  installation  of  inter- 
change facilities  is  a  weak  one.  In  the  present  instance,  the  evidence  as  adduced  by 
the  Canadian  Pacific  Railway  Company  at  Calgary  in  support  of  the  application 
was,  if  the  matter  is  to  be  locked  at  from  the  standpoint  of  this  particular  evidence 
and  independent  of  matters  of  general  principle  established  in  decisions  of  the  Board, 
exceedingly  weak  and  incon<clusive. 

Mr.  Jesse  Gouge,  a  coal  operator  in  the  Drumheller  field,  who  appeared  on  behalf 
of  the  application  and  who  was  the  main  witness  of  the  Canadian  Pacific  Railway, 
when  questioned  was  unable  to  point  to  any  unsatisfactory  service  in  respect  of  for- 
warding movements  by  the  Canadian  National  from  Drumheller.  On  the  contrary, 
he  very  frankly  stated  that  a  great  improvement  had  taken  place  in  that  service  and 
that  it  was  quite  satisfactory.  Further,  he  was  unable,  wihen  questioned,  to  refer  to 
any  additional  areas  which  would  be  served  by  means  of  the  interchange  track  and 
wliich  were  not  at  present  served  by  the  Canadian  National. 

In  the  hearing  at  Ottawa,  evidence  was  adduced  showing  that  there  was  some 
additional  territory  that  would  be  served. 

When  the  matter  was  spoken  to  at  Winnipeg,  details  were  put  in  by  various 
parties  regarding  delays  in  transit  over  the  Canadian  National  lines,  and  similar 
information  had  already  been  put  in  at  Regina.  The  essence  of  this  complaint  was 
that  there  were  delaj^  in  transit  and  that  these  would  be  lessened,  if  not  obviated, 
if  additional  means  of  carriage  were  available. 

I  am  not  satisfied  that  an  analysis  of  the  data  submitted  in  respect  of  the  Cana- 
dian National  movements  shows,  all  things  being  considered,  that  there  was  unreason- 
able delay  in  transit. 

I  might,  if  it  were  worth  while,  analyse  in  detail  statements  made  in  telegrams 
filed  with  the  Board  on  })ehalf  of  the  respective  contentions  of  the  Canadian  Pacific 
Railway  Company  and  of  the  Canadian  National,  and  thereby  draw  the  attention 
'  f  t]ir-  railways  to  the  worthlessness  of  such  material  by  way  o-f  evidence  and  state- 
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mente  in  rebuttal.  Telegrame  are  as  easy  to  obtain  as  signatures  to  petitions.  A 
marked  degree  of  broadmindedness  was  shown  by  some  of  thoee  telegraphing,  as 
telegrams  were  received  from  them  in  the  firet  instance  supporting  the  Canadian 
Pacific  position,  and  subsequently  telegrams  were  received  from  them  eupporting  the 
Canadian  National  position. 

So  far  as  the  evidence  was  submitted,  there  was  nothing,  to  my  mind,  to  show 
that  the  Canadian  National  was  not  adequately  handling  the  situation  at  present. 

In  "connection  with  a  number  of  interchange  cases  in  which  I  have  participated, 
I  have  expressed  the  opinion  that  the  company  upon  whose  line,  including  private 
sidings  tributary  thereto,  traffic  is  loaded,  should  be  entitled  to  the  line  haul  and  to 
the  privilege  of  effecting  the  required  delivery  on  the  line  of  the  other  company  by 
means  of  interswitching  at  destination.  See  my  dissenting  opinion  in  the  Ottawa 
Case,  file  18023. 

In  the  Brant  ford  Case — interchange  connection  tracks  between  the  Lake  Erie 
and  Northern  and  T.  H.  and  B.  and  the  Lake  Erie  and  Northern  and  G.T.R., 
file  6713.120,  a  similar  recommendation  was  adopted  by  the  Board.  A  similar  pro- 
vision was  also  put  in  the  Belleville-Interchange  Order.  When  the  Interswitching 
Order  was  later  revised,  the  practice  of  placing  such  limitation  in  the  order  was 
given  up. 

I  refer  to  this  simply  as  bearing  on  the  position  which  would  seem  to  me  to  be 
proper,  viz.,  that  the  important  criterion  in  "connection  with  determining  whether 
interchange  facilities  should  or  should  not  be  granted  was  whether  the  existing  rail- 
way was  unable  to  grant  adequate  facilities. 

As  pointed  out  in  the  majority  decision  in  the  Ottawa  Case: — 

"Perhaps  it  should  be  stated  that  transfer  tracks  are  not  ordered  merely 
because  some  railway  asks  for  them.  Neither  railway  is  entitled  to  them  as 
a  right  in  itself.  The  property  and  advantages  of  one  railway  should  not  be 
interfered  with  for  the  mere  benefit  of  another.  Public  interest,  economy  of 
movement  to  the  shipper  and  convenience  must  be  established.    .  . 

I  am  compelled,  however,  to  say  that  the  trend  of  the  judgments  in  regard  to 
interchange  facilities  has  been  steadily  away  from  the  factor  which  I  have  considered 
as  the  main  criterion,  and  whatever  my  personal  view  may  be,  I  am,  of  necessity, 
bound  by  the  dev3i6ions  of  the  Board. 

There  have  been  a  considerable  number  of  cases  in  regard  to  interchange  facili- 
ties; and  it  seems  to  me  that  the  principle  which  has  gradually  become  more  mani- 
fest in  connection  with  such  applications  is  that  where  there  are  such  physical  con- 
ditions as  lend  themselves  to  interchange  and  there  is  at  the  same  time  a  reasonable 
amount  of  traffic  concerned,  the  order  should  be  allowed. 

In  the  application  of  the  Western  Terminal  Elevator  Company,  Limited,  file 
22^17.16,  in  whi-ch  judgment  was  rendered  on  June  7,  1921,  the  Chief  Commissioner 
in  his  judgment  referred  to  the  question  as  to  whether  or  not  an  industry  which  is 
well  served  by  one  railway  should  be  allowed  the  same  privilege  from  another  and 
competing  railway;  and  continued,  that  without  laying  down  any  principle  to  be 
followed  in  all  cases,  he  was  of  opinion  that  the  Board  would  not  be  justified  in  the 
present  instance  in  refusing  any  elevator  at  the  head  of  the  lakes  a  right  to  connect, 
at  its  own  expense,  with  any  railway  entering  that  territory. 

If  this  judgment  were  taken  by  itself,  it  might  be  argued  that  the  peculiar  facts 
of  the  traffic  in  grain  at  the  head  of  the  lakes,  as  referred  to  in  the  judgment,  does 
create  a  condition  differentiating  it  from  conditions  arising  where  the  facts  were 
dissimilar. 

In  the  application  of  the  Municipal  Council  of  the  town  of  St.  Jerome,  Quebec, 
for  an  order  dire-cting  the  establishment  of  an  interchange  track  between  the  Cana- 
dian Pacific  Railway  and  the  Canadian  National  Railways,  within  or  near  the  limits 
of  the  town— file  6713.180 — in  which  judgment  was  rendered  on  October  12,  1921, 
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the  Chief  Commissioner,  in  giving  decision  that  the  order  should  be  granted,  expressed 
the  opinion  that  while  there  was  not  the  same  demand  from  the  public  standpoint 
in  the  present  case  as  in  the  Western  Terminal  Elevator  Company's  case,  there  was 
little  difference  of  principle,  and  that  the  public  should  have  some  rights  in  deciding 
liow  its  traffic  should  be  routed. 

Exactly  the  same  principle  was  involved,  in  a  smaller  way,  so  far  as  the  Cana- 
dian National  is  concerned,  as  in  the  Drumheller  case.  The  Canadian  National 
opposed  the  application  for  the  establishment  of  an  interchange  track  on  the  ground 
that  so  long  as  it  was  able  to  deliver  goods  originating  on  its  lines  there  was  no 
justification  for  providing  facilities  to  have  them  diverted.  The  Canadian  Pacific 
Railway  Company  opposed  the  application  on  the  ground  of  expense.  The  applicant 
urged  that  the  facility  was  in  the  public  interest,  claiming  that  when  coal  arrived 
by  the  Canadian  Pacific  Railway  it  had  to  be  carted  one-half  mile  or  more  to  the 
industries.  It  also  contended  that  large  quantities  of  hay  and  farm  produce  for  the 
north  country  had  to  be  carted  from  car  to  car  at  St.  Jerome. 

The  decision  in  the  St.  Jerome  Case  goes  very  far.  As  the  latest  in  a 'line  of 
greatly  broadening  attitude  in  respect  of  the  grounds  on  which  interchange  tracks 
should  be  granted,  it  is  especially  significant. 

Constrained  by  the  positions  which  have  been  developed  under  the  judgments,  I 
assent  in  the  present  case. 

February  6,  1922. 


Application  of  residenis  of  Farham,  Ontario,  and  vicinity,  for  better  station  accom- 
modation with  an  agent  in  charge  and  a  siding  of  at  least  eight  cars  in  lengJi, 
(li  Farhnm.  Ontario,  on  the  line  of  the  Canadian  Facific  Railway  Company. 

File  No.  3701.99. 

JUDGMENT 

Hon.  F.  B.  Carvkll,  K.C,  Chief  Commissioner. 

By  order  of  this  Board  No.  22427,  dated  the  22nd  day  of  August,  1914,  the  Camp- 
bellford.  Lake  Ontario,  and  Western  Railway  Company,  now  a  part  of  the  Canadian 
Pacific  Railway  Company's  system,  were  directed,  inter  alia,  to  construct  at  Parham, 
in  the  province  of  Ontario,  a  spur  track  to  hold  eight  cars,  the  same  to  be  a  stub  end 
track  on  the  north  side  of  the  main  line,  east  of  the  road  allowance,  with  a  switch 
at  the  east  end.  Shortly  thereafter,  the  railway  company  constructed  the  spur  track, 
east  of  the  road  allowance  and  on  the  north  side  of  the  main  line,  but  with  the  switch 
at  the  west  end  thereof,  capable  of  holding  four  cars,  but,  on  account  of  the  physical 
contours  of  the  land  in  the  vicinity  of  the  spur,  only  capable  of  holding  three  cars  for 
loading  or  unloading  purposes  at  the  same  time,  and  it  was  alleged  only  capable  of 
properly  accommodating  two  cars. 

A  number  of  inspections  were  made  and  a  large  amount  of  correspondence 
carried  on  between  the  Canadian  Pacific  Railway  Company  and  the  Board,  and,  finally, 
the  case  was  heard  at  Ottawa  on  the  IGth  day  of  September,  1919.  Early  in  the  winter 
of  1920,  a  ijersonal  inspection  was  made  by  the  Assistant  Chief  Commissioner,  the, 
Chief  Operating  Officer,  and  myself,  when  we  found  conditions  practically  as  above 
described.  In  order  to  construct  an  eight-car  siding  with  a  switch  at  the  east  end  a 
very  considerable  amount  of  rock  excavation  would  be  necessary,  although  a  four-car 
siding  could  have  been  so  constructed  with  a  very  small  amount  of  rock  excavation. 
The  railway  company  contend  that  they  failed  to  carry  out  the  explicit  instructions 
of  the  Board  for  good  and  sufficient  operating  reasons,  because  the  majority  of  the 
empty  cars  used  on  this  siding  came  from  the  east  and  the  majority  of  the  loads 
wpjU  t'l  tho  nv'st. 
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From  the  evidence,  it  would  appear  that  the  principal  business  up  to  that  time 
had  been  the  shipping  of  i)ulpwood,  and  I  have  no  doubt  that,  during  the  winter  of 
1919,  and  possibly  of  1918,  there  was  considerable  congestion  and  the  spur  was  not 
capable  of  properly  accommodating  the  business  offered.  When  we  were  there,  how- 
ever, in  1920,  these  conditions  had  entirely  ceased  to  exist.  There  w^as  but  one  empty 
car  on  the  siding,  and,  I  should  think,  not  more  than  one  or  two  carloads  of  pulpwood 
piled  up  at  different  places  adjacent  thereto.  We  interviewed  Mr.  Black,  a  resident 
of  Parham,  and  then  a  member  of  the  Legislature  of  Ontario,  and  certain  other 
residents,  and  I  was  convinced  at  the  time  that,  notwithstanding  the  fact  that  the 
railway  company  had  not  literally  carried  out  the  instructions  contained  in  the  order, 
there  were  ample  facilities  for  all  the  business  offered,  and,  therefore,  thought  it  best 
to  allow  the  question  to  stand  pending  developments. 

The  last  traffic  return  we  have  received  shows  49  carloads  of  goods  handled 
from  August,  1918,  to  January,  1920,  consisting  of  24  forwarded,  9  of  which  went  west 
and  15  east,  and  25  received,  15  of  w4iich  arrived  from  the  west  and  10  from  the  east. 
Since  then  there  have  been  no  complaints,  and  I  think  I  am  justified  in  assuming 
that  the  facilities  have  been  quite  adequate  to  take  care  of  the  business.  The  spur 
ought  to  be  entirely  east  of  the  highway  road,  otherwise  there  would  be  serious  inter- 
ruption with  traffic,  and,  in  order  to  extend  it  even  to  accommodate  four  cars  as 
stated  above,  there  would  have  to  be  considerable  rock  excavation  at  the  eastern  end 
thereof. 

Under  these  conditions,  I  think  the  application  should  be  dismissed,  but  reserving 
the  right  to  any  person  to  apply  in  the  future  in  case  the  facilities  are  not  adequate 
to  carry  on  the  business,  and  also  reserving  the  right  under  such  conditions  to  order 
the  company  to  carry  out  the  provisions  of  the*original  order. 

Otta\va,  Oxt.,  February  6,  1922. 

Assistant  Chief  Commissioner  ^[cLean,  Deputy  Chief  Commissioner  Xantel,  and 
Conunissioner  Rutherford  concurred. 


Application  of  the  Lands,  Forests  and  Mines,  Northern  Development  Branch,  for  an 
Order  directing  the  Canadian  PacifiG,  Railway  Company  to  provide  and' 
construct  an  overhead  crossing  at  its  own  expense,  over  its  right  of  way  on  the 
line  between  Lots  6  and  7,  Concession  1,  Township  of  Eton,  District  of  Kenora, 
Ont. 

File  28140. 

Application  of  the  Department  of  Lands  and  Forests,  Ontario,  under  Section  258,  for 
an  Order  directing  the  Canadian  Pacific  Railway  Company  to  provide  a  suit- 
able highway  crossing  where  the  company's  railway  intersects  the  line  between 
Lots  10  and  11,  Concession  6,  Township  of  Aubrey,  District  of  Kenora, 
Canadian  Pacific  Railway  Mileage  73,  Ignace  Subdivision. 

File  30870. 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner: 

The  crossings  concerned  are  approximately  218  and  220  miles  respectively  west 
of  Fort  William;  one  being  located  in  the  township  of  Eton,  and  the  other  in  the 
township  of  Aubrey. 

The  survey  of  the  township  of  Eton  was  made  in  the  year  1896,  instructions  for 
the  survey  having  been  issued  on  June  18,  1896.  The  survey  was  completed  iu 
September,  1896.  The  survey  of  the  township  of  Aubrey  was  made  in  the  year  1897, 
under  instructions  dated  July  8,  1897. 
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Applications  while  concerned  with  particular  instances  turn  upon  a  question  of 
general  principle.  The  matter  involved  is  whether  the  applicant  has  such  legal  rights 
as  to  establish  its  seniority. 

In  Ontario  Department  of  Public  Worhs  vs.  Canadian  Pacific  By.  Co.,  21f  Can. 
By.  Cas.,  231  (the  township  of  Kirkpatrick  Case),  there  was  before  the  Board  an 
application  directing  that  a  highway  crossing  over  the  Canadian  Pacific  Railway 
Company  be  ordered,  at  the  expense  as  to  construction  and  maintenance  of  the  Rail- 
way. 

As  indicated,  in  the  judgment  in  question,  there  was  before  the  Board  the  question 
of  the  proper  construction  of  section  2  of  the  Provincial  Act,  59  Victoria,  chapter  11, 
in  relation  to  the  Order  in  Council  of  August  6,  1866,  the  material  portion  of  which 
is  set  out  in  the  reasons  for  judgment  of  the  Chief  Commissioner  in  the  case  above 
referred  to.    The  Section  in  question  provided  that: — 

"2.  Such  transfer  shall  be  deemed  to  be  subject  to  any  agreement,  lease 
or  conveyance  affecting  the  same  made  by  the  Government  of  Ontario  before 
the  passing  of  this  Act,  as  well  as  to  the  limitations  and  conditions,  if  any,  in 
the  Order  in  Council  making  the  transfer,  and  the  Order  in  Council  shall  not 
be  deemed  to  have  conveyed  or  to  convey  the  gold  or  silver  mines  in  the  lands 
transferred,  or  to  affect  or  prejudice  the  rights  of  the  public  with  respect  to 
common  and  public  highways  existing  at  the  date  thereof,  within  the  limits 
of  the  lands  hereby  intended  to  be  conveyed." 

In  this  case,  the  railway  contended  that  the  right  of  way  was  the  absolute 
property  of  the  company.  The  province  of  Ontario,  through  its  Department  ox 
Public  Works,  claimed  that  the  company's  title  was  subject  to  highway  reservations 
as  yet  unexhausted.  The  judgment  of  the  Chief  Commissioner  read  the  section  oc 
the  Provincial  Act,  already  referred  to,  as  referring  to  the  rights  the  public  possesed 
under  any  declaration  or  Order  in  Council  made  by  an  authority  competent  to  create 
or  reserve  them,  and  which  continued  to  exist  at  the  time  the  Act  was  passed. 

The  decision  in  question  was  appealed  to  the  Supreme  Co.urt.  The  railway 
contends,  in  effect,  as  is  later  pointed  out,  that  on  a  proper  construction  the  judg- 
ment of  the  Supreme  Court  will  uphold  the  contention  of  the  railway.  As  to  the  facts 
involved,  reference  may  be  made  to  the  decision  of  the  Chief  Commissioner  and  of 
the  Assistant  Chief  Commissioner  at  pp.  231,  235,  and  pp.  235-238  respectively. 

The  argument  of  council  for  the  railway  sets  out  that  in  the  case  stated  to  the 
Supreme  Court  there  was  the  following  finding: — 

"Upon  its  appearing  that  no  highway  was  laid  out  across  the  said  railway 
before  the  title  to  its  right  of  way  was  acquired  under  the  said  Order  in  Council, 
and  upon  its  appearing  that  the  company's  title  was  under  the  terms  of  the  said 
Order  in  Council  dated  October  31,  1901,  made  expressly  subject  to  the  condi- 
tions and  limitations  contained  in  section  2  of  the  said  Provincial  Act." 

Counsel  sets  out  that  this  is  nothing  more  than  a  finding,  and  refers  to  the 
statement  of  council  for  the  Department  of  Lands  and  Forests  that  there  was  no 
evidence  offered  to  prove  that  there  were  no  highways  between  Sudbury  and  Sault 
Ste.  Marie.  The  statement  of  counsel  for  the  Department  of  Lands  and  Forests  is 
set  out  later. 

Counsel  for  the  railway  said  "  Our  contention  is  that  the  Supreme  Co-urt  misin- 
terpreted the  finding  of  facts  of  the  Board." 

Counsel  in  paraphrasing  the  language  of  the  Chief  Justice  says : — • 

"He  says  that  if  the  language  of  the  statute  had  been  slightly  transposed; 
he  has  in  view  his  finding  that  there  were  no  highways  from  Callander  to  the 
boundary,  and  then  he  says  that  to  give  it  any  meaning  at  all  he  has  to  trans- 
pose it  and  it  would  read:  Shall  not  be  deemed  to  affect  or  prejudice  the  rights 
of  the  public  existing  at  the  date  thereof  with  respect  to  common  or  public 
highways." 
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The  argument  of  counsel  is,  in  effect,  that  if  the  Chief  Justice  had  not  been 
constrained  by  the  language  of  the  finding  of  the  Board  the  majority  decision  of  the 
Court  would  have  been  in  support  of  the  construction  the  railway  argued  for;  and  it 
is,  therefore,  argued  that  the  Board  is  free  to  act  untrammelled  by  jfche  judgment  of 
the  Supreme  Court.  It  would  follow,  then,  that  if  the  judgment  in  question  may  be 
treated  as  non-existent  that  the  Board  is  in  a  position  to  deal  with  the  matter  de  novo. 
Counsel's  language  in  this  connection  puts  the  matter  in  a  summary  way: 

"  If  I  assume  that  the  Board  in  dealing  with  this  question  now  docs  not 
go  back  to  its  former  judgment,  but  it  goes  back  to  the  interpretation  c<f  this 
clause  of  the  Supreme  Court,  I  would  urge  this  that  if  I  can  show  that  the 
Supreme  Court  was  misled  or  misinterpreted  the  facts  upon  which  their  finding 
was  made  that  then  we  are  entitled  to  ask  and  the  board  is  free  to  act 
untrammelled  by  that  judgment  at  all." 

The  submission  of  counsel  for  the  department  is: — 

"  The  real  question  at  issue  is  the  matter  of  who  should  bear  the  expense, 
and  that  is  determined  by  seniority.  I  understand  the  rule  of  the  Board  is 
that  the  expense  shall  be  borne  by  the  party  junior  in  right.  In  this  case,  the 
question  would  be,  Has  the  province  the  seniority  of  right  of  the  crossing  for 
highway  purposes?  And  if  it  should  be  determined  by  your  Board  that  they 
have  such  a  seniority  of  right,  that  then  the  expenditure  should  be  borne  by  the 
railway.    That  I  understand  is  the  question, 

"  Now,  as  to  that  M^e  have  the  decision  of  this  Board  in  the  Kirkpatrick 
case.  The  Assistant  Chief  Commissioner  will  be  quite  familiar  with  the  evidence 
and  the  facts  that  were  before  the  Board  in  that  case.  The  judgment  is  the 
judgment  of  the  three  Commissioners,  and  the  findings  of  the  Chief  Commis- 
sioner and  the  Assistant  Chief  Commissioner  at  that  time  are  based  upon  the 
right  of  the  province  and  not  upon  any  question  whatever  as  to  whether  there  had 
been  any  crossings  between,  say,  Sudbury  and  the  Soo  at  that  time.  It  is  purely 
a  question  as  to  whether  the  Order  in  Council  by  its  terms  and  the  proper 
application  of  it,  gave  a  priority  of  right  to  the  province  for  a  crossing,  and  the 
five  per  cent  reservation  applied  for  that  purpose. 

"  Neither  in  the  report  of  the  findings  and  decisions  of  either  of  those  two 
Commissioners  was  there  any  suggestion  that  there  had  been  no  crossings  upon 
that  railway  between  Sudbury  and  the  Soo,  and  I  take  it  that  there  was  no 
evidence  adduced  in  connection  with  that  at  all.  I  am  informed  that  the 
province  put  in  no  evidence  in  regard  to  that.  That  being  so,  we  have  the 
expressions  of  opinion  of  the  Commissioners,  and  I  refer  particularly  to  the 
judgment  of  the  Assistant  Chief  Commissioner  in  volume  7  of  your  own  judg- 
ments, at  page  206.  And,  also,  at  page  211,  the  judgment  of  the  Chief  Com- 
missioner. I  submit  that  the  finding  and  opinion  of  the  two  Commissioners 
was  good  law." 

If  the  argument  that  the  Board  is  free  to  act  untrammelled  "  by  the  judgment  of 
the  Supreme  Court  is  acceded  to,  then  it  appears  to  me  that  the  question  arises,  what 
was  covered  by  the  Board's  own- decision? 

The  fact  may  be  noted  that  the  dissenting  opinion  written  by  me,  turned  entirely 
on  a  question  of  construction,  and  was  in  no  way  dependent  on  a  particular  state  of 
facts.  Textual  analysis  of  the  judgment  will  substantiate  this.  I  approach,  with  some 
hesitancy — because  I  differed — the  consideration  of  what  is  set  out  in  the  majority 
decision.  A  textual  analysis  of  the  decision  of  the  Chief  Commissioner,  which,  under 
the  Railway  Act,  section  12,  subsection  2,  is  conclusive  on  a  point  of  law,  shows,  in  my 
opinion,  that  the  legal  positions  therein  set  out  and  accepted  as  the  majority  decision 
are,  as  the  matter  appeals  to  me,  expressed  without  any  qualification  based  on  particular 
facts. 

34656—2 
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The  (^hief  Commissioner  held  that  the  Order  in  Council  still  stood.  In  dealing 
witli  the  question  of  the  highway  rights  involved,  the  following  language  was  used: — 

Apart,  however,  from  the  matter  of  consideration,  the  Order  in  Council 
of  186G  still  stood.  It  M^as  unrepealed.  The  grounds  on  which  that  Order  was 
passed  still  largely  ohtained.  The  country  was  still  sparsely  settled;  and,  to 
the  extent  at  least  that  Crown  lands  in  the  district  covered  by  the  Order 
were  generally  patented,  the  5  per  cent  reservation  would  doubtless  have  beet* 
made. 

"  The  Order  in  Council  of  1901  does  not  deal  with  that  of  1866  one  way 
or  the  other,  but  a  direct  limitation  of  the  company's  title  is  made  by  s.  2  of  the 
Act  already  set  out. 

"It  is  urged  on  the  one  hand  that  the  limitation  there  made  refers  only  to 
existing  highways.  If  this  reading  of  the  Act  be  right,  the  highway  in  question 
being  new,  the  municipality  must  pay  the  cost  of  the  crossing  construction." 

"  The  contention  of  the  province  is  that  the  Act  should  be  read  as  pro- 
tecting and  continuing  the  existing  rights  of  the  public  with  respect  to  common 
and  public  highways. 

Til  this  coniic-ction,  the  use  of  the  words  *  the  public  '  is  not  happy.  It 
would  undoubtedly  have  been  better  if  the  rights  were  defined  as  those  of 
the  Government  or  of  the  municipality,  as  doubtless  roads  are  laid  out  and 
otherwise  dealt  with  through  these  agencies.  The  use  of  the  words  '  the  public ' 
supports  the  contention  that  the  right  of  reservation  was  the  right  of  the 
public  to  use  existing  highways. 

"  Recognizing,  however,  these  difficulties,  I  am,  nevertheless,  of  the 
opinion  that  the  company's  title  ought  to  be  construed  as  subject  to  a  reserva* 
tion  of  existing  rights. 


1  am  of  the  opinion  that  the  Act  and  Orders  in  Council  should  be  construed 
as  reserving  the  public  right  of  highways,  but  conveying  an  absolute  title  in. 
all  respects. 

"  Highways  may  exist  in  law  that  have  never  been  laid  out  or  in  any 
way  improved.  The  right  of  the  public  to  use  the  highway,  that  is  to  travel 
on  it,  and  the  highway  itself,  may  be  non-existent,  except  in  the  case  of  the 
highway  on  paper,  although  a  highway  as  a  matter  of  law  exists. 

I  would,  therefore,  read  the  section  as  referring  to  the  rights  the  public 
possessed  under  any  declaration  or  Order  in  Council  made  by  an  authority^ 
competent  to  create  or  reserve  them  and  which  continued  to  exist  at  the  time 
the  Act  was  passed. 

"  The  Order  in  Council  of  1866  was  passed  by  a  competent  authority  and 
was  unrepealed  in  1901. '^ 

C.P.R.  Co.  V.  Ontario  Dept.  of  Public  ^Varies,  2If  Can.  By.  Cos.,  pp. 
23Jf,  235. 

As  I  have  said,  I  approach  the  analysis  of  the  majority  judgment  with  some 
hesitancy.  I  dissented  therefrom.  My  colleagues  who  wrote  the  decisions  from  which 
I  dissented  are  no  longer  members  of  the  Board.  It  is  not  for  me  to  endeavour  to 
look  into  their  minds  at  the  time  their  judgments  were  prepared  other  than  is  indicated 
in  the  words  of  their  judgments;  and. I  am  not  in  a  position  to  say  that  if  the  matter 
were  being  gone  into  anew  they  would  now  accept  the  construction  of  the  law  which 
is  set  out  in  the  dissenting  opinion. 

Under  these  circumfttancee,  in  .so  far  as  the  facts  involved  in  the  present  appli- 
cation are  on  all  fours,  I  am  of  opinion  that  the  decision  of  the  Board  in  the  Town- 
ship of  KirhpatricJc  Case  applies. 

It  is  contended  by  Counsel  for  the  railway  that  even  if  the  decision  in  the 
Tovjmhip  of  Kirkpatrich  Case  stands,  the  Order  in  Council  of  1866  is  not  applicable 
to  the  territory  involved  in  the  present  application. 
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Reference  has  already  been  made  to  section  2  of  the  Provincial  A(;t,  dQ  Victoria,, 
chapter  11.  There  is  on  the  files  of  the  Board,  submitted  in  connection  with  the 
present  oaee,  a  certified  copy  of  a  letter  dated  May  31,  1897,  and  written  by  M'essrs. 
Scott  and  Scott,  the  solicitors,  at  Ottawa,  of  the.  Canadian  Pacific  Railway  Com- 
pany, to  Aubrey  White,  Esq.,  Assistant  Commissioner  of  Crown  Lands,  Toronto. 
The  letter  reads  as  follows: — 

"Pursuant  to  chapter  11,  59  Victoria,  we  'beg  to  apply  on  behalf  of  the 
Canadian  Pacific  Railway  for  patents  fo-r  the  land  at  present  occupied  by  the 
railway  from  Fort  William  to  the  western  boundary  as  appears  upon  plans  of 
the  completed  railway  filed  in  your  department  bearing  the  certificate  of  the 
Deputy  Minister  of  Railways.  As  the  Act  requires  application  to  be  made  to 
the  Dominion  Government,  the  Deputy  Minister  of  Railways  has  promised 
us  to  write  to  you  making  the  necessary  application  that  patents  for  the  land  in 
question  be  granted  to  the  railway  company.  We  would  be  much  obliged  if 
you  would  give  this  matter  your  prompt  attention  and  let  us  know  if  any- 
thing further  is  required  in  order  that  patents  may  issue  to  the  compiany." 
« 

As  indicated,  the  points  concerned  are  located  west  of  Fort  William.  These 
points  are  lov?ated  within  the  boundaries  of  the  province  of  Ontario  as  dealt  with  in 
the  Imperial  Statute  of  1889,  52-53  Victoria,  chapter  28.  The  boundaries  so  estab- 
lished relate  back  to  the  conditions  as  they  were  not  only  at  the  date  of  Confedera- 
tion but  also  to  what  they  were  at  the  date  of  the  Order  in  Council. 

As  is  set  out  in  the  decision  in  the  Township  of  KirJcpatrick  Case,  the  Order  in 
Council  of  August  6,  18^,  deals  with  the  surveying  of  the  lands  on  the  "  northerly 
shore  of  lakes  Huron  and  Superior,"  the  5  per  cent  reservation  being  related  thereto. 

C.P.R.  vs.  Ont.  Dept.  of  Public  Works,  2Jf  Can.  Ry.  Cas.,  231,  at  p.  232. 

The  word  "  northerly  "  is  admittedly  a  word  of  somewhat  inexact  meaning. 
Counsel  for  the  railway  says: — 

"  Now  the  two  crossings  in  question  are  probably  about  200  miles  west  of 
Fort  William.  They  cannot  by  any  stretch  of  the  imagination  be  considered 
as  on  the  northerly  shores  of  lakes  Huron  and  Superior,  and  I  would  contend 
that  the  Order  in  Council  of  1866  cannot  in  any  event  apply  to  them." 

In  another  connes2tion,  counsel  says : — 

.  .  .  my  second  contention  w^as  ....  that  in  any  event  the 
Order  in  Council  was  limited  by  its  terms  to  the  lands  north  of  lake  Huron 
and  lake  Superior." 

Referring  to  the  second  extract,  the  word  "  north "  is,  I  take  it,  used  advisedly, 
and  if  the  Order  in  Council  so  read  the  definition  would  be  much  more  exact. 

In  the  proceedings  in  connection  with  the  determination  of  the  Ontario  boundary, 
much  turned  upon  the  definition  of  the  word  "  northward."  In  the  course  of  the 
argument  before  the  Privy  Council,  Christopher  Robinson,  Q.C.,  counsel  for  the 
Dominion  of  Canada,  cited  authority  beariug  on  the  proposition  that  the  word 
northward  "  taken  by  itself  means  the  north,  if  there  is  nothing  to  alter  or  change 
that  direction.  He  also  cited  authority  bearing  on  the  use,  in  a  particular  case,  of 
"northerly"  as  meaning  due  north  (see  the  argument  before  the  Privy  Council 
"In  the  matter  of  the  boundary  between  the  provinces  of  Ontario  and  Manitoba  in 
the  Dominion  of  Canada ;  between  the  province  of  Ontario,  of  the  one  part,  and  the 
province  of  Manitoba,  of  the  other  part,"  at  p.  345).  In  the  argument  of  Hon. 
Oliver  Mowat,  before  the  arbitrators  who  reported  in  1878,  the  contention,  as  bearing 
on  the  western  boundary  of  Upper  Canada,  was  advanced  that  "  northward "  does 
34656— 2i 
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not  mean  due  north,  and  that  "  nc-rthward "  may  mean  any  northerly  direction; 
either  due  north  or  towards  the  northwest  or  northeast.  The  argument  is  contained 
in  the  documents  contained  in  the  reference  to  the  Privy  Council,  1883. 

The  finding'  of  the  arbitrators  in  1878  upheld  generally  the  construction  urged 
by  the  province  of  Ontario,  through  its  counsel,  including  as  a  necessary  v3on6equence 
the  construction  placed  upon-  the  word  "  northward." 

The  Imperial  Order  in  Council  of  August  11,  1884,  in  referring  to  the  award 
of  the  arbitrators,  found  "  so  much  of  the  boundary  lines  laid  down  by  that  laward 
as  relate  to  the  territory  now  in  dispute  between  the  province  of  Ontario  and  the 
province  of  Manitoba  to  be  substantially  correct  and  in  accordance  with  the  conclu- 
sions which  their  lordships  have  drawn  from  the  eviden'ce  laid  before  them." 

Inferentially,  the  construction  placed  upon  the  word  "  northward "  by  the  pro- 
vince of  Ontario  is  approved.  Without  being  too  rigid  in  expression,  it  would 
appear  that  the  definition  so  accepted  is  of  some  use  in  endeavouring  to  ascertain 
the  meaning  of  a  somewhat  similar  word,  which  is  admittedly  .somewhat  ill-defined 
in  scope. 

The  Century  Dictionary  and  Cyclopaedia  defines  "  northerly "  as  pertaining  to 
or  being  in  or  toward  the  iiortli;  northern.  Murray's  Oxford  Dictionary  defines 
"  northerly,"  to  the  northward ;  towards  the  north  or  the  north  side.  Anderson's 
Dictionary  of  Law  states  that  north  is  not  synonymous  with  northerly  o-r  north- 
wardly. 

"x^ortherly"  as  used  in  the  Order  in  Council  of  1866,  in  my  opinion,  does  not 
mean  simply  the  "north"  shore.  The  word  "northerly,"  which  is  admittedly  of  wide 
scope,  covers  northwest  as  well;  that  is,  if  there  is  the  attribute,  so  to  speak,  of 
"northness"  to  the  direction,  it  may  be  bound  up  with  other  points  of  the  compass 
as  to  direction.  It,  therefore,  seems  to  me  that  "northerly  shore  of  lake  Superior" 
carries  with  it  the  applicability  of  the  Order  in  Council  in  a  northwesterly  direction, 
and  that  it  is  applicable  to  the  territory  herein  involved. 

At  the  hearing,  there  was  set  out  the  practice  which  had  been  followed  in  respect 
of  the  5  per  cent  reservation;  and  a  considered  statement  was  made  as  to  the  practice 
applying  in  the  territory  herein  involved. 

The  considered  position  as  to  the  practice  is  set  out  in  the  presentation  by  counsel 
for  the  Department  of  Lands  and  Forests.  The  citations  are  from  volume  363  of 
the  evidence: — 

"Mr.  Titus  :  However,  in  the  surveys  in  the  northern  part  of  the  province, 
it  was  simply  laid  out  in  to"s\mships. 

"Mr.FiJNTOFT :  Were  the  lots  210  or  200  acres? 
"Mr.  TiTCS :  They  were  320  acres. 


"Mr.  Flintoft:  In  granting  a  patent  of  these  320-acre  lots,  did  the  patent 
in  fact  cover  320  acres  or  352  acres? 

"Mr.  Titus:  The  patent  is  for  the  full  size  of  the  lot,  reserving  five  per 
cent  for  road  purposes."    (p.  8248). 

"Mr.  Titus:  The  fact  I  am  anxious  to  show  that  the  township  of  Eton  has 
been  surveyed  without  the  laying  out  of  roads,  and  with  a  reservation  of  five 
per  cent  for  road  purposes. 

"Mr.  Flintoft:  I  do  not  know  anything  about  that  at  all.  I  know  how 
the  plan  is. 

"Mr.  Titus:  The  plan  shows  that. 

"Mr.  Flintoft:  It  shows  it  is  laid  out  at  320-acre  lots. 
"Mr.  Titus:  And  without  any  roads  laid  out. 

"Mr.  Flintoft:  Without  any  roads  certainly,  but  I  don't  know  whether 
it  was  contemplated  that  there  would  be  a  five  per  cent  reservation  when  they 
would  be  patented  or  not. 
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"Mr.  Titus:  I  thought  that  was  a  necessary  inference;  if  you  lay  it  without 
any  roads,  and  there  is  an  Order  in  Council  providing  that  there  shall  be  a 
five  per  cent  reservation,  that  it  necessarily  follows. 

"Mr.  Flintoft  :  It  depends  on  whether  the  Order  in  Council  applies. 


"Mr.  Titus:  That  is  all  I  need  say  with  reference  to  that;  that  is,  that 
the  survey  shows  that  there  has  been  no  laying  out  of  roads. 

"Mr.  FldsTOFt:  Yes,  I  can  agree  with  that.  This  is  the  Government  plan 
of  the  township  of  Eton."    (pp.  8249-8250). 

Again,  in  referring  to  the  instructions  issued  to  the  Ontario  land  surveyors  in 
connection  with  the  survey  of  the  township  of  Eton,  Mr.  Titus  said,  at  pp.  8251-2: — 

".  .  .  .  Then  we  have  the  report  showing  how  it  was  laid  out  according 
to  that  plan;  that  is,  without  any  road  allowances  being  surveyed  " 

It  is  contended,  however,  by  counsel  for  the  railway,  that  the  fact  that  the 
railway  holds  the  land  herein  involved  under  a  patent  of  March  29,  1904,  has  signifi- 
cance. In  the  case  of  the  township  of  Kirkpatrick,  the  patent  was  of  different  date. 
It  is  contended  that  the  title  west  of  Fort  William  does  not  depend  on  the  Ontario 
Act  of  1896.  The  line  from  Fort  William  west  of  the  Manitoba  boundary  was  built 
by  the  Dominion  Govermnent  under  the  legislation  of  1874.  The  Public  Works  Act 
of  1867  and  the  amending  Acts  thereof  are  referred  to  as  being  the  authority  under 
which  the  Government  was  acting  for  the  expropriation  of  the  lands.  The  patent  of 
March  29,  1904,  conveyed  to  the  Canadian  Pacific  Kailway  Company  the  railway 
between  "the  town  plot  of  Fort  W^illiam  and  the  province  of  Manitoba  and  certain 
parcels  of  land  set  out  and  described  in  the  patent."   It  is  set  out: — 

"Our  contention,  then,  is  shortly  on  this  point  that  the  Dominion  Govern- 
ment appropriated  this  land  under  its  powers  for  the  purpose  of  this  public 
work.  They  agreed  to  convey  that  land  to  the  Canadian  Pacific  Railway 
Company.  They  have  done  so  by  this  patent.  Legally,  we  are  not  required 
to  know  anything  about  what  they  did  to  get  that  land  ....  we  say  we  are 
in  possession  under  the  proceedings  indicated  and  that  having  that  in  view  we 
do  not  depend  for  our  title  to  this  portion  of  the  right  of  way  or  the  Act  of 
the  Legislature  at  all,  although  in  terms,  I  admit,  that  the  Act  of  the  Legisla- 
ture provided  for  the  vesting  in  the  Dominion  of  the  lands  required  for  the 
right  of  way  of  the  Canadian  Pacific  from  Callander  west  to  the  Manitoba 
boundary."  (Evid.,  vol.  363,  pp.  8268-8270). 

The  railway  referred  to  the  negotiations  which  had  taken  place  between  the 
Dominion  and  the  province  as  to  the  lands  involved.  The  railway  submitted  a  plan 
referred  to  as  being  signed  by  a  Mr.  Peterson  on  the  12th  February,  1897,  and  filed 
in  the  Department  of  Railways  and  Canals  on  March  5,  1897.  This  map  was  referred 
to  as  having  been  prepared  by  the  departmental  ofiicers  of  the  province  of  On.tario, 
and  the  indication,  as  shown  thereon,  of  crossings  at  various  points  is  referred  to  by 
counsel  as  the  measure  of  what  the  Act  of  1896  called  for,  viz.,  the  reservation  of 
common  and  public  highways,  existing  at  that  time. 

It  does  not  appear  to  me  that  the  plan  has  the  conclusive  effect  which  is  attri- 
buted to  it. 

Having  in  mind  the  situation  that  led  up  to  the  settlement  of  the  boundary 
disputes  and  the  title  of  the  province  to  the  lands  in  the  area  involved,  it  seems  to 
me  that  notwithstanding  the  argument  of  counsel  the  transfer  of  the  lands  to  the 
Dominion  was  under  the  provincial  Act,  59  Victoria,  Chapter  11,  and  that  the 
Canadian  Pacific  took  from  the  Dominion  with  the  existing  obligations  attaching 
thereto. 

Under  the  legislation  of  1806,  the  lands  transferable  to  the  Dominion,  in  order 
to  enable  it  to  fulfil  its  obligations  to  the^  Canadian  Pacific  in  respect  of  roadbed. 
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etation,  station  grounds  and  other  purposes  of  the  said  railway,  included  an  extent 
from  Calander  Station to  "  the  western  boundary  of  the  province  of  Ontario 
near  Rat  Portage." 

The  land  transferred  from  Fort  William  Ave«3t,  whi^ch  is  herein  involved,  is,  in 
my  opinion,  subject  to  the  provisions  of  section  2  of  the  legislation  of  1896  as  to 
''the  rights  of  the  public  with  respect  to  common  and  public  highways  existing  at 
the  date  hereof,  within -the  limits  of  the  lands  hereby  intended  to  be  conveyed"; 
and  the  provisions  of  the  Order  in  Cc-uncil  of  1866,  I,  also,  hold  are  applicable.  For 
the  reasons  already  stated,  it  appears  that  under  the  decision  in  The  Township  of 
Kirlpatrich  Case  the  reservation  under  the  Act  of  1896  refers  "  to  the  rights  of  the 
public  possessed  under  any  declaration  or  Order  in  Council  made  by  an  authority 
competent  to  create  or  reserve  them  and  which  continued  to  exist  at  the  time  the 
Av2t  w^as  passed." 

The  specific  applications  have  stood  pending  decision  as  to  the  matter  of  rights 
in  respect  of  seniority.  The  application  on  file  30870  was  o'bjected  to  by  the  railway 
in  tlie  following  terms,  as  set  out  in  the  communication  on  file: — 

*"  It  appears  that  the  location  of  the  crossing  asked  for  is  8  feet  deep  on 
a  2°  30"  curve.  Trains  in  either  direction  could  not  'be  seen  until  those  in 
the  highway  would  be  almost  on  the  track.  There  is  a  private  crossing  a  few 
hundred  feet  west  of  the  point  at  which  the  proposed  crossing  is  sought,  and 
while  the  visibility  is  better  than  at  the  proposed  crossing,  even  there  it  is  by 
no  means  satisfactory.  If  a  road  diversion  were  made  to  reach  this  private 
crossing  it  would  have  to  be  made  over  privately  owned  property. 

"  Our  officials  are  of  the  opinion  that  the  application  should  not  be 
granted." 

The  Board's*^ Division  Engineer  who  made  an  inspection  of  the  matter  before 
the  hearing  advised  as  follows : — 

"  On  going  into  the  question  of  the  proposed  crossing  on  the  line  of  the 
road  allowance,  or  concession  line,  I  find  at  the  point  of  crossing  that  the 
cutting  is  not  more  than  between  5  and  6  Jfeet. 

"  Teame  approaching  from  the  north  on  the  roadway  can  see  the  tops  of 
approaching  trains,  in  both  directions,  for  a  distance  of  at  least  eight  or  nine 
pole  lengths.  Teams  approaching  from  the  south  can  see  trains  approaching 
from  the  west  for  a  long  distance,  but  the  view  of  approaKihing  trains  from 
the  east  is  not  quite  so  good,  but  trains  can  -be  readily  seen  from  this  direction 
at  a  distance  from  the  track  of  about  75  feet. 

"  On  going  into  the  question  of  a  diversion  for  the  road  crossing  near 
this  point,  I  find  that  the  diversion  would  have  to  be  made  a  long  distance  off 
the  concession  line,  and  the  view  of  approaching  trains  would  not  he  mucli 
improved.  The  crossing  referred  to  right  at  mile  73  is  a  private  icrossing  and 
is  'being  used  at  present.  The  view  of  approaching  trains  coming  from  the 
west  is  not  good  at  that  crossing,  but,  of  course,  trains  can  (be  seen  for  a  long- 
distance approaching  from  the  east. 

"  On  going  into  the  matter  carefully,  I  am  of  the  opinion  that  the  appli- 
cation of  the  Department  of  Lands  and  Forests  for  the  proposed  crossing 
should  be  granted.    I  would,  however,  recommend  that  a  few  scattered  trees 
be  cut  down  on  the  southeast  side  of  the  approach  to  the  crossing." 
This  report  was  concurred  in  by  the  Board's  Chief  Engineer, 
I  am  of  C)[)inion  that  order  should  go  in  terms  of  this  recommendation. 

The  application  which  is  on  file  28140  is  for  an  overhead  crossing.  This  matter 
was  brought  up  in  the  first  instance  in  1917  on  the  application  of  Sam  Stephenson, 
of  Oxdrift,  Ont.,  the  application  being  for  a  public  crossing. 
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The  Canadian  Pacific  Railway  Company  in  its  answer  stated  that  at  the  point 
in  question  the  company's  tracks  pass  through  a  cutting  eight  feet  deep,  and  that  the 
view  approaching  this  crossing  will  not  be  good.  It  is  stated,  further,  that  the  com- 
pany's local  officials  suggest,  if  a  crossing  is  to  ibe  put  in,  it  should  he  put  in  at  a 
point  2'(>0  yards  west  where  the  view  in  either  direction  will  be  good. 

An  inspection  w^as  made  by  the  Board's  Assistant  Engineer  and  his  report  was 
sent  to  the  Minister  of  Public  Works  of  Ontario  under  date  of  Decemher  18,  1917, 
the  Government  being  the  hody  with  authority  to  make  the  application.  Copy  was 
also  sent  to  the  railway. 

The  recommendation  of  the  Board's  x\ssistant  Engineer,  as  contained  in  his 
report  of  December  11,  1917,  is  as  follows : — 

"On  taking  up  the  question  of  putting  in  a  crossing  across  the  main  line 
tracks  of  the  Canadian  Pacific  Railway  on  the  concession  line  between  lots 
G  and  7,  I  am  not  in  favour  of  it,  as  the  crossing  comes  through  the  centre  of 
about  a  9-foot  cut,  which  would  be  a  very  dangerous  crossing  on  account  of 
the  view  being  shut  off  from  trains  approaching  from  a  westerly  direK3tion  on 
the  north  or  eastbound  track.  I  might  here  say  that  a  crossing  anywhere  in 
this  vicinity  is  a  dangerous  proposition  on  account  of  the  almost  incessant 
traffic  that  takes  place  in  the  fall  and  part  of  the  winter  every  year;  there 
being  a  train  in  one  direction  or  the  other  at  this  time  less  than  every  twenty 
minutes.  Therefore,  it  is  necet.=sary  to  locate  the  proposed  crossing  in  the  best 
possible  place,  in  order  that  passing  teams  may  get  a  good  view  to  approach- 
ing trains. 

"  The  railway  company's  suggestion  is  to  divert  the  proposed  crossing  to 
the  west  for  a  distance  of  six  or  seven  hundred  feet,  where  there  is  no  doubt 
a  plain  view  could  be  got  of  passing  trains,  but  this  is  not  desirable  as  it 
increases  the  length  of  the  road  fourteen  or  fifteen  hundred  feet  that  teams 
would  have  to  travel;  it  would  also  necessitate  passing  over  a  very  bad  muskeg, 
which  would  be  an  expensive  proposition  to  build  a  road  and  keep  it  up. 

"  An  overhead  bridge  was  thought  of,  but  this  is  out  of  the  question  on 
account  of  cost;  the  supporting  ground  not  being  nearly  high  enough  and 
not  sufficient  traffic  to  warrant  the  cost  of  the  erection  of  an  overhead  bridge. 

"  On  going  into  the  question  carefully  and  having  in  mind  the  danger 
to  passing  teams,  of  putting  in  a  crossing  in  this  vicinity,  I  would  recommend 
the  following:  The  crossing  to  be  installed  fifty  feet  to  the  east  of  the  centre 
line  of  the  concession  line.  This  will  bring  the  crossing  just  to  the  east  of  the 
cut,  or  at  the  mouth  of  the  cut.  By  installing  the  crossing  at  this  point,  trains 
coming  from  the  east  can  be  easily  seen  on  both  sides  of  the  ^crossing  for  a 
distance  of  nine  pole  lengths.  A  team  approaching  the  crossing  on  the  road 
from  the  south  can  get  a  good  view  of  trains  approaching  from  the  west  on 
the  north  track;  the  great  danger  being  for  teams  approaching  the  crossing 
from  the  north  getting  a  view^  of  a  train  approaching  from  the  west  on  the  north 
or  eastbound  track.'' 

On  consideration  of  the  Assistant  Engineer's  report  by  the  railway,  exception  was 
taken  by  it.  The  Deputy  Minister  of  Public  Works  of  Ontario,  under  date  of  April 
3,  1918,  stated  that,  on  consideration,  it  appeared  that  there  was  no  great  demand  for 
a  crossing  at  the  point  in  question ;  and  that,  further,  from  the  report  of  the  Assistant 
Engineer  it  appeared  that  there  would  be  considerable  expense  involved  in  making  the 
crossing  a  fairly  safe  one;  and  the  opinion  was  expressed  that  the  conditions  did  not 
warrant  such  expenditure  at  the  present  time  either  by  the  railway  company,  the' 
Ontario  Government,  or  the  local  parties. 

The  application  as  launched  in  1921  applies  for  an  overhead  crossing. 

At  the  hearing  in  Toronto,  counsel  for  the  Department  of  Public  Works  stated 
(Vol.  303,  p.  8254)  that  his  clients  were  now  prepared  to  accept  the  recommendation 
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as  made  in  the  Assistant  Engineer's  report  of  1917.  He  said  that  if  the  place  had 
been  much  travelled  it  might  have  been  contended  there  should  be  an  overhead 
crossing.  He  admitted,  however,  that  it  was  not  much  travelled,  and  that  a  level 
crossing,  under  the  conditions  as  recommended  by  the  Assistant  Engineer  of  the  Board, 
would  be  a  reasonable  proposition.    Order  may  go  accordingly. 

February  6,  1922. 

Commissiongr  Eutherford  concurred. 


Application  of  the  Bell  Telephone  Company  of  Canada  for  increase  in  Telephone  Tolls, 

Case  955. 

Heard  at  Ottawa,  October  5,  6,  11,  and  December  12  to  21,  1921. 

JUDGMENT 

Co-MMissioxER  Boyce: 

The  application  of  the  company  is  in  the  following  form: — 

"On  July  23,  1921,  the  Bell  Telephone  Company  of  Canada  applied  to  the 
Board  of  Eailway  Commissioners,  for  an  order,  under  section  375  of  the  Rail- 
way Act  1919,  9-10  George  V,  chapter  68,  authorizing  the  undermentioned 
increases  in  telephone  tolls  which  is  presently  authorized  to  charge,  which 
application  is  summarized  as  follows: — ■ 

"•1st.  That  the  rates  authorized  do  not  produce  sufficient  revenue  to  meet 
its  dividend  requirements  and  therefore  do  not  carry  out  the  intent  of  the 
judgment  and  order  rendered  by  the  Board  in  April  last. 

^'  2nd.  That  it  has  found  it  impossible  to  obtain  the  new  money  required  to 
enable  it  to  extend  is  facilities,  owing  to  inadequate  earnings. 

"3rd.  That  it  has  approximately  16,000  applications  for  service  which  it 
cannot  supply  owing  to  general  shortage  of  equipment,  and 

"4th.  That  unless  large  capital  outlays  are  immediately  arranged  for, 
the  shortage  of  equipment  will  become  so  serious  and  so  prolonged  that  the 
public  will  be  seriously  handicapped  through  inability  to  obtain  telephone 
service.'' 

There  is  then  submitted,  for  the  approval  of  this  Board,  a  general  tariff  of  rates 
for  exchange  service  involving  substantial  increases  in  telephone  tolls  extending  over 
the  whole  of  the  exchange  area.  The  increases  vary  from  2  per  cent  to  95  per  cent, 
and  would,  on  the  whole  average,  perhaps,  20  per  cent.  The  percentage  increase 
resulting  from  the  proposed  tariff  is  not  the  immediate  and  important  factor  in 
deciding  as  to  whether  it  is  such  a  just  and  reasonable  tariff  as,  under  the  Railway 
Act,  should  be  approved  by  this  Board,  having  regard  to  the  conditions  and  service 
to  which  it  is  proposed  to  apply  it. 

No  changes  are  proposed  to  be  made  for  rural  service,  long  distance  service, 
service  connection  charge,  or  any  other  charges,  for  which  the  tariffs  are  on  file  with 
chis  Board,  other  than  those  mentioned  in  the  application. 

The  reasons  submitted  throughout  the  hearing,  in  support  of  the  application  for 
the  approval  of  the  tariff  are,  generally,  those  appearing  in  the  application  itself. 

The  onus  of  establishing  the  fairness,  justice,  and  reasonableness  of  such  a  tariff, 
as  is  offered  for  approval  of  the  Board,  must  rest  upon  the  company  proposing  it. 
Beyond  the  fact  that  it  is  stated,  on  behalf  of  the  company,  that  by  means  of  the 
proposed  new  tariff,  which  the  Board  is  asked  to  sanction,  the  company  will  be  able 
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to  derive  sufficient  additional  money  from  subscribers  to  meet  an  alleged  deficit  in 
operation,  I  am  -unable  to  find  in  the  evidence,  any  specific  or  cogent  reasons  for 
the  particular  tariff  changes  proposed. 

Before  dealing  further  with  the  proposed  tariffs  it  may  be  useful  to  consider  this 
proposal  in  relation  to  the  history  of  previous  applications  for  increases  in  rates 
made  to  the  Board  by  the  company  in  recent  years. 

The  first  general  application,  by  this  company,  for  increased  tolls,  came  before 
the  Board  in  1918,  and  after  a  lengthy  hearing  resulted  in  a  judgment  of  the  Board, 
dated  April  24,  1919,  providing  for  a  10  per  cent  increase  in  exchange  rates,  a  revised 
increase  in  long  distance  service,  service  connection  charges,  removals,  etc.,  as  set 
forth  in  the  Board's  order  of  May  13,  1919.  That  application  was  based  entirely 
upon  emergency  conditions  resulting  from  the  war,  and  in  consequence  of  the  sharp 
advances  in  operating  costs.  The  Board  authorized  the  percentage  increase  dn 
exchange  business  as  a  temporary  and  emergency  measure,  retaining  control  of  thti 
case  with  the  expressed  understanding  that  revision  of  the  emergency  tolls,  so  author- 
ized, should  take  place  when  the  emergency  conditions  j.ustifying  them  had  ceased  to 
exist. 

By  a  subsequent  application,  made  in  1920,  the  Telephone  Company  represented 
to  the  Board  that  the  cost  of  labour  and  materials,  incident  to  the  operation  of  its 
business,  had  continued  to  advance  rapidly  since  the  issuance  of  Order  No.  264,  and 
it  was  stated  that  as  a  result  the  increased  rates  allowed  upon  the  previous  application 
had  proved  insufficient  to  provide  for  the  applicants'  requirements.  The  company, 
in  that  application,  proposed  some  changes  in  the  tariff,  but  notably  a  substantial 
change  as  affecting  five  of  the  largest  cities  within  the  telephone  area,  by  the  intro- 
duction of  the  measured  rate  system.  That  application,  like  the  former  one,  was 
treated  as  one  of  emergency,  and  after  a  careful  and  exhaustive  hearing  by  the  Board 
it  was  decided,  by  its  Judgment,  dated  April  1,  1921,  that  temporary  relief  as  against 
this  emergency  should  be  granted  in  the  form  of  an  increase  of  10  per  cent  in  the 
then  existing  exchange  rates.  The  application  of  the  company,  as  to  the  measured 
service,  was  disallowed,  it  being  found  that  there  was  no  evidence  to  support  it.  The 
tariff  involving  increases  for  long  distance  and  service  connection  charges  was 
approved,  and  an  increase  of  10  per  cent  in  the  tariff  of  rates  for  exchange  service 
and  charges  for  miscellaneous  equipment  and  service  was  allowed.  The  company 
stated  early  in  the  hearing  of  that  case  that  it  had  fallen  short  of  earning  dividend 
since  May,  1920,  by  $2,788,000.  This  statement  is  confirmed  by  Mr.  Sise  in  his 
evidence  (Volume  378,  p.  15624)  but,  in  arriving  at  the  amount  of  the  deficit  to  be 
dealt  with  by  the  judgment  the  Board  found  that  the  amount  of  same  was  in  round 
figures  $1,000,000,  or  to  be  exact,  $949,867.  The  accounts  taken  were  .upon  actual 
and  projected  revenues,  from  May,  1920,  to  May,  1921. 

In  disposing  of  the  application  and  in  delivering  the  judgment  of  the  Board,  the 
Assistant  Chief  Comnnssioner  said  (Section  XV)  : — 

"On  the  whole,  after  consideration  of  the  different  factors,  I  am  of  the 
opinion  that  the  matter  must  be  treated  as  one  of  emergency,  and  therefore, 
for  temporary  relief  only." 

Before  order  was  made  upon  the  judgment  above  mentioned,  further  representa- 
tions  being  made  by  the  Telephone  Company,  representing  an  improper  basis  of 
computation  in  reaching  the  necessary  amount  required  by  the  company  to  meet  the 
emergency  condition  complained  of,  the  amount  of  the  temporary  emergency  increase 
of  10  per  cent  was  increased  to  12  per  cent,  and  General  Order  No.  338,  dated  April 
18,  1921,  was  issued,  authorizing  the  above  mentioned  increase,  and  declaring  that 
the  increases  thereby  allowed  should  "?>e  regarded  as  a  'temporary  measure,  to  meet  an 
existing  eniergency  situation'',  the  applicant  company  being  thereby  required  to  file 
monthly  reports,  w^ith  such  further  special  reports,  if  any,  as  may,  from  time  to 
time,  be  called  for  by  the  Board. 
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The  city  of  Toronto  appealed,  under  the  appropriate  clauses  of  the  Railway  Act, 
to  the  Governor  in  Council  against  the  above  judgment,  upon  specific  grounds, 
alleging  error  by  the  Board  in  dealing  with  the  depreciation  reserve  fund  of  the 
Telephone  Company.  This  appeal  was  argued,  on  the  14th  day  June,  1921,  and 
judgment  was  reserved,  and,  while  the  said  appeal  was  under  consideration  by  the 
Privy  Coimcil  of  Canada,  the  present  application  was  launched. 

The  appeal  to  the  Privy  Council  was  not  disposed  of,  but  was  referred  to  this 
Board  for  disposition  along  with  the  present  application. 

The  letter,  dated  July  23,  1921,  which  is  referred  to  in,  and  is  the  basis  of  this 
application,  alleges  that  the  judgment  of  the  Board  of  April  has  not  been  productive 
of  suiRcient  revenue  to  enable  the  company  to  provide  for  its  operating  requirements, 
and  that  letter  based  upon  a  consideration  of  earnings  for  May  and  June,  which 
the  company  represented  had  resulted  in  a  large  deficit,  asked  that  the  order  granting 
the  12  per  cent  increase  be  so  amended  that  rates  will  be  authorized  which  would 
|l  produce  a  revenue  resulting  in  net  earnings  of  10  per  cent  on  the  company's  issued 
capital.  It  is  stated  in  that  letter,  by  the  company,  that  the  company's  estimate  as 
to  the  increase  required  in  exchange  revenue,  in  order  to  place  the  company  in  the 
position  of  obtaining  sufficient  additional  capital  to  maintain  additional  service,  and 
provide  for  plant  additions,  should  be  increased  by  $1,357,500.  In,  and  by  this  informal 
application,  of  July  23,  the  Board  was  asked  to  permit  a  further  percentage  increase 
in  order  to  provide  the  amount  required.  This,  the  Board  declined  to  do,  upon  the 
representations  then  before  it,  and  the  formal  application  now  before  the  Board  to 
approve  a  new  tariff  of  exchange  rates — not  a  percentage  increase  of  those  then  and 
now  in  force — resulted  in  and  is,  the  application  now  to  be  dealt  with  and  disposed  of 
upon  the  evidence  before  us. 

The  company  proceeded,  immediately  after  the  last  judgment — that  of  April  12, 
1921 — to  enter  the  market  for  additional  money  by  increasing  its  capital  stock  by 
$5,725,000,  and  ofiering  this  in  April  and  May  (the  first  circular  filed  is  dated  in 
April,  1921)  at  par.  Indifferent  success  was  met  with — probably  due  to  unfavourable 
market  conditions  at  the  time  of  offering. 

The  letter  of  July  23,  quotes  a  statement  from  a  financial  firm  with  whom  negotia- 
tions had  been  opened  as  regards  this  stock,  as  follows: — 

"The  undersigned  syndicate  feel  that  owing  to  the  condition  of  your 
company's  earnings  and  the  unsatisfactory  attitude  of  the  Board  of  Railway 
Commissioners,  that  a  satisfactory  sale  of  your  common  stock  could  not  be 
accomplished,  unless  your  directors  can  assure  us  that  such  operating  economies 
can  be  effected  or  increased  revenues  obtained  so  that  the  present  8  per  cent 
dividend  on  your  stock  can  be  maintained." 

It  is  a  subject  of  passing  comment,  perhaps,  that  this  letter  was  not  quoted  originally, 
in  its  entirety.  It  was  partially  quoted  originally  to  support  the  view  that  the  Board's 
judgment  of  April  1  was  so  unsatisfactory  that  it  had  prevented  the  company  from 
financing  it,s  requirements  thereupon.  The  concluding  paragraphs,  however,  obtained 
upon  cross-examination  of  Mr.  Sise,  read  as  follows: — 

"Q.  Why  did  you  not  read  the  rest  of  the  letter? 

"A.  What  is  that? 

"Q.  The  letter  continues: — 

"However,   if  your  company   wishes   to   continue  its  construction 
programme  this  syndicate  would  favourably  consider  the  purchase  of  ati 
issue  of  seven  per  cent  bonds  maturing  April  1,  1925,  25  per  cent  payable 
as  to  jjrincipal  and  interest  .... 
"A.  I  only  read  an  extract. 
'*Q.  The  last  paragraph  of  the  letter  reads: — 

"As  pointed  out  to  you  by  Sir  Charles  Gordon  yesterday,  this  syndi- 
cate would  like  to  be  of  every  service  to  your  company  and  glad  to  consider 
any  plan  yonr  execn ti^^  ^'!0rv.TrAttC2  might  suggest." 
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This  oti'er  was  never  followed  up  by  the  company.  The  efforts  of  the  company  to 
finance  did  not  impress  me  as  having  been  very  insistent  and  thorough.  The  balance 
of  the  issue  not  subscribed  by  its  shareholders  was  not  offered  to  the  public.  A 
prominent  financial  broker  gave  evidence  at  a  previous  hearing  that  the  common 
stock  of  the  company  was  a  good  investment — but  though  the  company  w^as  aware 
of  this  statement,  by  a  responsible  man,  that  firm,  at  least,  was  never  approached  on 
the  subject  of  underwriting.  The  impression  on  my  mind,  from  the  evidence,  as  to 
these  alleged  dieappointments  in  financing  was  that  as  disappointment  might  possibly 
justify  an  immediate  return  to  the  Board,  for  a  further  increase  in  rates,  it  could  be 
borne  with  serenity  as  being  not  without  its  eompeneations. 

The  suggestions  in  the  broker's  letter,  above  quoted,  as  to  operating  economies 
by  the  company  increasing  the  prospects  of  financing,  seem  to  have  been  acted  upon 
tardily,  and  after  this  application  was  launched,  Mr.  Sise  referring  to  this  subject 
(Vol.  378,  pp.  508  et  seq)  says — that  instructions  as  to  operating  economies,  given  in 
July  became  effective  only  in  October  and  November.  ]\[r.  Scott,  General  Superin- 
tendent of  Traffic  of  the  company,  in  his  evidence  refers  to  the  economies  in  number 
of  em.ployees,  as  follows: — 

"I  reduced  my  staff  in  x\ugust  by  about  lOO  employees. 

"Mr.  Osler:  In  August? — A.  Yes,  I  reduced  my  staff  in  xlugust  by  about 
100  employees.  I  reduced  the  staff  in  September  by  a  further  200,  and  in 
Ov3tober  by  a  still  further  2€0,  roughly,  500  employees,  the.  reduction  being 
obtained  at  the  expense  of  loading  our  remaining  employees  of  the  company. 
That  reflects  in  the  costs  of  iSeptember  and  October. 

"Commissioner  Boyce:  Reduces  the  cost? 
A.  It  reflects  in  the  cost. 

"  Q.  Substantial  reductions?  , 

"A.  Absolutely. 

"Commissioner  Boyce:  Why  did  you  not  start  in  April? 
"  A.  You  will  have  to  ask  the  executive." 

These  economies  would  not  be  reflected  in  the  company's  ac»counts  until  two — 
perhaps  three — months  later,  and  if  persisted  in  systematically,  though  with  due 
regard  to  maintaining  efficiency  of  service,  would,  from  that  time  forward,  be  more 
marked  in  their  effect  on  the  finances  of  the  company. 

The  application,  now  before  the  Board,  was  launched  'before  these  economies 
were  entered  upon.  The  economies  were  substantial  and  did  not  begin  to  reflect 
themselves  in  the  accounts  until  a  period  of  some  two  months  later;  yet,  without 
waiting  even  to  commence  any  economies  (such  as  hy  later  action  has  been  demon- 
strated to  be  possible),  this  application  is  pressed  upon  the  Board's  consideration. 

Let  us  see  the  results  of  these  economies  as  they  gradually  became  effective,  as 
shown  in  the  "company's  statement  of  operating  costs  so  far  issued: — 

OPERATING   EXPENSES— MAY   TO   DECEMBER    (INCLUSIVE),    19  21,    AS  COMPARED 

WITH     SAME  MONTHS  IN  1920 


1921 


1920 


Increase 


Decrease 


May. .  . . 
June . .  .  . 
July..  .. 
August.  . 
September 
October.  . 
November . 
December . 


$    854,871  57 


821,634  89 

826,801  61 

819,323  41 

774,465  36 

760,794  73 

750,534  61 

777,44*0  00 


$    771,777  97 


769,196  19 
821,747  36 
823,202  71 
823,076  22 
858,848  32 
823,159  84 
817,963  00 


$  83,093  60 
52,438  70 
5.054  25 


$     3,879  30 

48,610  86 

98,053  59 

72,625  23 

40,523  00 


$6,385,866  00 


$6,508,971  61 


$140,586  55 


$263,691  98 


The  statement  is  illuminating.  Commencing  from  August  last,  the  month  after 
the  application  for  the  new  schedule  of  increased  rates  was  launched,  it  will  be  seen 
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that  as  a  result  of  economiee  ordered  in  July,  the  operating  expenses  began  to  decline, 
and  as  a  result  of  five  months'  operation  a  decrease  of  $263,691.9'8  was  effected.  I 
think  it  is  fair  to  presume  that  what  results,  in  this  respect,  were  possible  during 
these  months  were  possible — at  the  option  of  the  company — for  many  months  pre- 
ceding this  period.  The  evidence  shows  that  the  economies  ordered  in  July  did  not 
become  effective  until  October  and  November.  Leaving  out  August,  therefore,  as  a 
negative  month  so  far  as  results  of  economies  ordered  the  preceding  month  were 
ooncerned,  the  decrease  jn  operating  costs  effected  in  the  four  months  of  September 
to  December,  inclusive,  was  $259,812.68 — or  a  monthly  average  .of  $64,9'53.17 — or, 
projected  for  a  year — $779,43'8.04 — or  an  amount  about  equal  to  the  annual  bond 
interest.  Had  these  economies  been  practised  by  the  company  before,  instead  of 
after,  the  proposition  to  the  underwriting  firm,  their  answer  would  doubtless  have 
been  different.  In  the  light  of  results,  as  illustrated,  the  strictures  in  their  letter 
as  to  "the  unsatisfactory  attitude  of  the  Board  of  Railway  Commissioners"  are 
hardly  justified.  Their  broad  hint  as  to  economies  in  operation  is  more  in  point,  as 
evidenced  by  results  when,  at  last,  those  economies  were  instituted. 

The  conclusion  I  arrive  at  on  the  above  facts  is  that  the  telephone  company 
did  not,  before  launching'  this  application,  so  readjust  its  business,  and  institute 
proper  and  reasonable  economies  as  would  in  their  result  have  shown  that  the  tem- 
porary increase  granted  'in  April  was  sufficient  to  enable  it  to  carry  on  without  any 
further  increase  until  a  stable  rate  schedule  could  be  prepared  for  approval  of  the 
Board. 

The  present  application  is  not  an  emergency  application.  There  is  no  emergency, 
nor  any  emergency  condition  to  be  dealt  with.  Whatever  emergency  there  was  in 
1919,  or  prior  to  April,  1921,  whi-ch  justified  a  temporary  emergency  increase  by  this 
Board,  is  now  passed.  Commercial  conditions  everywhere,  and  the  statements  of  the 
company's  business,  indicate  that;  and  the  best  evidence  that  the  present  application 
should  not  be  so  dealt  with  is  shown  in  the  admissions  by  counsel  for  the  company 
on  the  argument  before  the  Privy  Council,  as  regards  the  last  application,  above 
referred  to,  in  the  following  language: — 

"  Mr.  OsLER :  And,  my  learned  friend  from  the  city  of  Toronto  objected 
to  dealing  with  the  matter  in  a  comprehensive  way,  and  pressed  upon  the 
Board,  against  our  protest,  that  the  matter  should  be  dealt  with  on  the  evi- 
dence that  this  was  an  emergency  in  consequence  of  the  high  level  of  prices 
and  the  extraordinary  financial  conditions,  and  that  the  matter  should  be 
dealt  with  on  the  basis  of  a  pure  emergency.  Now,  we  object  to  tliat;  we  said 
that  two  years  ago  one  might  have  thought  there  was  a  temporary  emergency." 

And,  in  further  explaining  reason  to  Privy  Council  for  the  last  application,  Mr. 
Osier  then  stated  : — 

"  The  company  considered  that  when  it  was  bringing  the  matter  before 
the  Board,  it  should  recast  its  rate  schedules.  The  history  of  the  company's 
rate  schedules  was  that  of  a  sporadic  growth.  When  it  was  first  incorporated 
there  was  no  controlling  body  vested  with  authority  to  control  the  rates  which 
were  charged.  The  result  was,  rates  were  made  in  some  places  in  v3ompetition, 
in  some  cases  under  agreement  with  the  public  bodies,  and  in  other  cases  they 
simply  established  what  they  thought  to  be  a  fair  rate,  having  regard  to  the 
then  existing  development.  The  result  of  that  was  that  some  years  ago  the 
Act  was  amended.  One  of  the  company's  Acts  of  Incorporation  provided  that 
the  company  should  not  increase  its  rates  without  the  consent  of  the  Governor 
in  Council.  No  application  was  made.  The  country  continued  to  grow  at 
varying  rates,  and  when  we  came  to  make  the  application  that  was  made  this 
year  we  found  a  rate  schedule  that  was  not  a  scientific  rate  schedule." 
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And  in  this  case  Mr.  Osier  says  (Vol.  380,  p.  18524:— 

"  Commissioner  Boyce  :  Then  notwithstanding  the  two  increases  which 
you  have  received  of  10  per  cent  and  12  per  cent,  22  per  cent,  you  will  say  you 
are  face  to  face  with  an  emergency  condition  such  as  you  pointed  out  on  those 
two  applications. 

"Mr.  Osler:  We  said  on  the  former  applications  that  we  thought  the 
rates  should  be  put  upon  a  permanent  basis,  we  could  not  see  that  this  was  a 
merely  temporary  emergency.    The  Board  dealt  with  it  otherwise." 

I  am,  therefore,  of  opinion,  that  this  application  must  be  dealt  with  according 
to  the  form  in  which  it  is  presented  for  consideration,  namely  as  an  application  for 
approval  of  a  new  tariff  of  rates  and  not  as  a  temporary  emergency  application.  To 
treat  it  as  such  would  be  to  perpetuate  a  pure  fiction.  What  is  now  before  us  is  a 
new  tariff  of  rates  upon  a  higher  scale,  and  which  would  provide  large  additional 
revenues.  In  opening  his  argument  before  the  Board,  upon  this  application,  Mr. 
Osier,  counsel  for  the  company,  so  states  it: — 

"  Mr.  Osler  :  May  it  please  the  Board.  Our  application  is  for  the  approval 
of  the  rates  set  out  in  our  printed  application,  with  a  view  to  securing  for  the 
company  sufficient  additional  revenue  to  make  good  the  toount  which  the 
Board  intended  that  we  should  get  by  its  judgment  of  the  1st  April,  1921." 

As  pointed  out  in  the  judgment  of  the  Board,  of  May  8,  1919,  the  company's 
tariffs  in  force  at  the  present  time  are  not  in  touch  with  existing  conditions  and 
exhibit  inequalities  and  some  discriminations,  and  shew  on  their  face  that  certain 
districts  and  cities  are  paying  more  than  others,  under  substantally  similar  conditions. 
In  his  judgment,  in  1919,  (25,  C.R.C.,  p.  6),  the  Assistant  Chief  Commissioner  quotes 
from  the  interim  judgment  of  the  then  Chief  Commissioner  as  follows: — 

"  In  my  opinion,  should  it  be  found  necessary  to  increase  the  company's 
rates,  they  should  be  increased  subject  to  the  Board's  further  Order  and  to  the 
further  provision,  in  the  meantime,  that  such  data  be  collected  and  valuations 
made  as  will  enable  a  proper  telephone  rate  to  be  determined  when  conditions 
are  ascertained  to  be  constant." 

And,  in  the  judgment  of  last  April,  the  Assistant  Chief  Commissioner  says, 
respecting  the  grouping  of  rates  then  proposed  (and  now  continued) : — 

"  The  general  regrouping  which  has  been  put  forward  is  tied  up  to  the 
general  percentages  of  rate  increases  which  the  company  desires  to  put  in  force. 
Whether  or  not  the  groups  in  general  are  on  a  proper  basis,  I  am,  in  the  absence 
of  evidence  unable  to  say.  Some  of  the  increases,  large  as  they  are,  may 
possibly  be  justified  by  facts.  An  increase  of  Y2  per  cent  on  the  business  rate 
in  Windsor,  of  74  per  cent  at  St.  Thomas,  of  45  per  cent  in  group  4,  covering 
such  places  as  Brantford,  Sarnia,  Gait,  and  Sault  Ste.  Marie;  of  52  per  cent  in 
group  5,  in  places  such  as  Barrie,  Lindsay,  North  Bay,  and  Orillia,  of  from  30 
to  63  per  cent  in  group  6,  and  of  50  per  cent  in  group  7,  may  be  justified.  But 
the  increases  are  very  heavy,  and,  still  more  important,  there  is  no  evidence 
submitted  to  shew  just  why  these  increases  in  individual  cases  are  justified." 

The  Telephone  Company  having  had  sufficient  time,  according  to  their  own 
admission,  since  emergency  conditions  ceased,  now  brings  such  a  tariff  for  the 
approval  of  the  Board.  The  onus  of  shewing  that  such  a  tariff  is  a  suitable  one  and 
meets  the  various  conditions  of  traffic,  with  which  it  is  presumed  to  deal  in  its  oper- 
ation, lies  upon  the  company,  and  I  would  find,  as  a  fact  upon  the  evidence  that,  the 
company  has  not  discharged  that  onus  with  regard  to  the  present  proposed  tariff 
and  has  not  produced  any  satisfactory  evidence  to  this  Board  that  the  proposed  tariffs 
are  such  as  would  be  suitable,    just,  and  reasonable,   for  the  telephone  service 
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mentioned,  in  the  various  areas  referred  to.  The  same  inequalities  and  discrimina- 
tions appearing  in  former  tariffs  in  the  same  places  (with  the  exception  of  Montreal 
and  Toronto),  and  commented  upon  in  the  judgment  of  this  Board,  and  admitted  by 
the  company,  appear  in  these  tariffs.  There  seems  to  have  been  no  effort  in  the 
making  of  them  to  adjust  the  rates  in  any  scientific  way  to  the  value  of  the  telephone 
service  to  the  subscriber,  having  regard  to  the  population  of  the  telephone  area,  the 
number  of  stations,  or  the  cost  of  the  service  therein.  The  proposed  rate  increases, 
over  the  present  rate  in  these  places,  serve  to  accentuate  the  inequitable  and  obsoles- 
cent features  of  the  existing  rate.  The  grouping  of  towns,  under  various  rates,  is 
not  brought  about  upon  any  satisfactory  basis  as  to  meeting  modern  conditions 
relatively  to  the  number  of  stations  and  population  and  value  of  service,  and  the 
rates  quoted  are  out  of  line.    There  is  no  dispute  about  this. 

As  I  stated  above,  no  attempt  was  made  at  the  hearing  to  explain  or  amplify,  or 
deal  with  in  detail,  the  various  rates  involved.  This  was  commented  upon  in  the 
argument : — 

"Commissioner  Boyck:    Who  prepared  this  statement? 
'^Mr.  Sise:  Mr.  Paul  McFarlane. 

"'Commissioner  Boyce:  And  you  are  asking  to  put  it  in  force?  The 
evidence  is  all  in,  and  there  has  not  been  a  witness  called  to  support  any  item 
in  the  statement." 

The  Board  is  asked  to  adopt  them  as  a  whole,  and  thereby  to  perpetuate  the  inequali- 
ties referred  to.  There  are  discriminations  in  the  tariff  proposed,  e.g.,  in  the  cit.y 
of  London  there  is  a  business  individual  rate  specially  for  physicians,  dentists, 
veterinary  surgeons,  and  nurses,  20  per  cent  less  than  the  ordinary  business  individual 
telephone.  This  rate  seems  to  be  confined  to  the  classes  mentioned,  only  in  the  city 
of  London,  and  is  not  extended  to  any  other  place.  I  quote  this  only  as  an  example 
of  discrimination,  which  doubtless,  upon  a  close  examination  can  be  found  to  extend 
in  other  respects,  to  other  places.  It  would  be  impossible,  in  my  opinion,  for  the 
Board  to  accede  to  the  request  of  the  company  to  approve  this  tariff.  In  my  opinion 
it  is  neither  just,  nor  reasonable,  and  is  not  suitable  to  present  conditions  in  the 
various  areas  and  ought  not  to  be  allowed  by  this  Board.  In  defining  what  is  just 
and  reasonable,  I  would  refer  to  the  principles  applicable  to  advances  in  rates,  and 
the  substance  of  which  involves  two  propositions,  viz: 

1.  Whether  it  is  reasonahle,  having  regard  to  cost  and  value  of  service;  and  as 
»'<.>miiar(,'d  with  rates  on  other  commodities. 

2.  Whether  it  is  reasonable  in  the  absolute,  regarded  as  a  tax  upon  the  people 
wlio  ultimately  pay  transportation  charges. 

Re  Freight  Rates— 9  I.C.C,  Rep.  382. 

Crews  V.  Richmond  and  D.R.W.  Co.,  1  I.C.,  Rep.  703. 

T  think  the  ijroposed  tariff  is  open  to  the  objectionable  features  of  both  the 
principles  stated  above,  viz. :  I  cannot,  on  what  is  before  the  Board  in  evidence,  find 
that  it  is  reasonable  from  the  company's  requirements,  and  I  find  upon  the  evidence 
that  it  would  be  neither  just  nor  reasonable,  from  the  point  of  view  of  the  people,  who 
are  called  upon  to  pay  the  proposed  rates. 

It  remains  to  consider,  as  to  whether  the  proposed  tariff  of  the  company,  being 
unsuitable  and  being  rejected,  this  Board  should  be  called  upon,  upon  this  application, 
to  provide  ('-/)  a  new  tariff  suitable  to  existing  conditions,  and  eliminating  all  the 
objections  which  I  have  generally  pointed  out  to  the  old  tariff;  or  {h)  provide  a  per- 
centage increase  upon  the  present  exchange  rates,  in  order  to  enable  the  company 
to  obtain  additional  revenue  to  meet  its  requirements.  I  will  deal  with  these  in  the 
order  mentioned  in  relation  to  the  statements  of  the  company  in  and  upon  which  it 
bases  its  applieation  to  the  Board. 
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(a)  It  is  not  one  of  the  functions  of  this  Board  to  initiate  a  tariff  for  this  or  any  : 
telephone,  or  railway  company.  Its  duty,  generally,  is  to  examine  and  pass  upon, 
approve,  or  reject,  tariffs  proposed,  having  regard  to  whether  in  the  opinion  of  the 
Board,  such  are  just  and  reasonable,  having  due  regard  to  the  principles  mentioned. 
True,  the  Board  has  the  power  to  reject,  or  amend  a  tariff,  or  direct  another,  but  no 
duty  is  cast  upon  the  Board  to  mould  one  suitable  to  various  conditions  and  areas  of 
traffic,  dependent  upon  a  multitude  of  conditions,  as  to  which  he  Board  has  no  evidence 
before  it.  The  onus  is  upon  the  company  to  furnish  this  evidence,  and  it*  is  not,  so 
far,  before  us. 

In  his  judgment,  in  the  Telephone  Company's  application  in  1910  (:^o  C.E.C,  ]>. 
26),  the  Assistant  Chief  Commissioner  says: — 

"But  where  a  regulative  tribunal's  jurisdiction  comes,  as  it  always  has 
done,  after  the  development  of  a  rate  situation,  the  function  of  that  tribunal 
is  to  r^ulate,  not  to  initiate.  If  the  law  provided  that  a  regulative  tribunal 
should  be  an  organization  initiating  rates,  the  situation  w^ould  be  different.  So 
long  as  the  existing  law  of  Canada  stands  as  it  is,  it  seems  to  me  that  more 
important  than  the  scientific  basis  is  the  question  of  how  the  rate  works." 

I  therefore  find  that  there  is  not  before  the  Board  evidence,  material,  or  data, 
suffiycient  to  enable  it,  if  it  were  so  disposed,  and  if  it  were  a  proper  case  so  to  do,  to 
reconstruct,  amend,  or  alter,  the  present  tariff  offered  for  approval,  or,  to  initiate  a 
tariff  providing  rates  in  substitution  for  that  now  proposed,  and  which,  I  think,  should 
be  rejected,  and  that,  in  the  circumstances,  the  Board  should  refuse  to  direct  a 
substantive  tariff. 

(h)  1  am  of  opinion  that  no  temporary  percentage  increase  is  necessary,  or 
desirable.  Such  should  only  be  granted  to  meet  an  emergency,  and,  in  the  view  I  take, 
there  is  no  emergency.  Mr.  Osier,  the  company's  counsel,  expressed  the  same  view 
before  the  Privy  Council  and  on  this  application.  It  is  highly  desirable  that  all  the 
company's  tariffs  of  tolls  should  now  be  recast.  To  grant  a  percentage  increase  upon 
the  present  ones  would  accentuate  and  aggravate  present  existing  inexactitudes,  dis- 
criminations, and  inequalities.  The  company's  position  is  such  that  during  the 
time  necessary  to  prepare  the  necessary  data  and  information  upon  which  to  frame 
tariffs,  suitable  to  present  traffic,  it  is  not  imperilling  its  credit.  It  claimed  at  the 
opening  of  this  application  that  it  has  a  deficit  of  over  $2,000,000.  I  cannot  so  find. 
A  liberal  computation  of  the  company's  requirements,  drawn  from  the  maze  of  figures 
presented  to  us,  and  witli  projections  on  a  basis  most  favourable  to  the  company, 
would  give  the  following  estimated  result  on  the  months,  May  to  December,  sub- 
mitted : — 


Projected 
For  8  months'         for  12  months 
period  on  same  basis 


Exchange  revenue  

Interest  

Dividends  

S^immary 

$  9,221,010 
3,671,857 
12,892,867 
11,002,929 
1,992,533 
794,241 
1,279,110 

$13,831,515 
5,507,785 
1  9,339,300 
16,504,394 
2,989.299 
1,191,361 
1,918,665 

$2,989,299 

$1,191,361 
1,918,665 

3,110,026 

Deficit  

Surplus  27c— $1,918,660   

$  120,727 
479,666 

Total  deficit  

$  600,393 
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Any  lariif  to  be  subsequently  submitted  for  approval  should  be  constructed  upon 
the  basis  of  these  requirements,  subject  to  further  reductions  therein,  as  the  ecouomies 
produce  bettei:  results,  so  that  the  people  may  get  the  full  benefit  thereof. 

With  the  continuation  of  the  economies  instituted  since  this  application  was 
brought  before  the  Board  the  company  stand  in  no  danger  on  account  of  this  deficit. 
It  alleges  that  it  must  finance  some  19,000  extensions.  I  think  that  it  can  do  so  now, 
in-  its  present  position,  as  easily,  if  not  easier,  than  it  has  financed  similar  or  greater 
extensions*  during  the  past  forty  years  of  its  history  of  expansion,  under  circum- 
stances to  which  I  shall  presently  refer. 

No  nice  or  exact  computation  of  the  company's  requirements  is  necessary,  in 
my  opinion,  to  the  disposition  of  the  present  application.  For  upwards  of  two  years 
it  has  been  aware  of  the  urgent  necessity  for  a  suitable  tariff.  It  has  had  knowledge 
of  the  obsolescence  and  inequalities  of  the  present  one.  It  has  not  seen  fit  to  put 
before  the  Board,  for  approval,  such  a  tarift'  as  will  suit  conditions  of  its  traific  to-day, 
and  if,  during  the  time  in  which  it  is  engaged  in  the  preparation  of  such,  it  is  obliged 
to  finance,  as  it  has  done  for  over  30  years,  without  coming  to  this  Board  for  means 
to  meet  its  necessities,  there  will  be  less  hardship  and  injustice  thereby  entailed  than 
by  seeking  to  impose  by  another  percentage  increase,  or  by  a  manifestly  unsuitable 
and  unequal  tariff,  an  additional  burden  on  its  subscribers.  It  has  large  reserves,  its 
plant  should  be  80  to  90  per  cent  efficient,  as  its  replacement  reserves  are  in  excess  in 
percentage  of  what  according  to  high  authority  is  considered  safe. 

Reference  to  the  company's  history  and  progress  will  show  that  there  is  neither 
emergency,  nor  crisis,  in  the  company's  position. 

Up  to  the  year  1902  this  company  could  not  increase  its  tolls.  Whatever  develop- 
ments it  made  of  its  business — whatever  its  financial  requirements  were  to  meet  the 
expansion  and  extension  of  business — to  provide  increased  plant,  and  generally  to 
provide  for  a  growing  business,  extending  over  a  wide  field,  the  company  had  to 
l)rovide  for,  irrespective  of  and  without  recourse  to  rate  increases.  Although  since 
1902  it  had  the  power,  subject  to  control,  to  increase  its  rates,  and  since  1906  has  been 
subject  to  the  Railway  Act,  no  application  for  general  increase  in  rates  was  made 
by  the  company  until  August,  1918,  and  that  application  was  based  upon  emergency 
conditions  caused  by  the  war.  Notwithstanding  this  fact,  and  all  through  the  period 
of  development  of  the  telephone  utility  by  the  company,  when  its  practical  use  was 
not  generally  known  or  accepted,  and  when  .the  credit  of  the  company  was  not  so 
great,  and  its  activities  in  many  \vays  were  circumscribed  by  active  competition,  the 
company  shews  that  very  great  growth,  expansion  and  development  took  place  without 
taxing  its  subscribers  by  increase  of  tolls.  The  statement  (Exhibit  15)  filed  by  the 
company  is  interesting  as  illustrative  of  what  was  accomplished  without  increase  of 
rates: — 


End  of  Year 

Total  Assets 
(Excluding 

%  Net 
Earning 

Subscribers 

Capital 

Cash  and 

to  Total 

Date 

Stations 

Stock  Issued 

Receivables) 

Net  Earnings 

Assets 

1880. ...    . . 

.  .    .  .  2,100 

$  377,600 

$  373,333 

$  11,053* 

2.9% 

1,200,000 

1,527,503 

166,332 

10.8% 

1890  

.  .    .  .  20,437 

1,494,000 

2,822,581 

179,855 

6.3% 

1895  

.  .    .  .  30.908 

3,168,000 

4,765,644 

326,660 

6.8% 

1900  

.  .    .  .  40,094 

5,000,000 

7,498,762 

436,680 

5.8% 

1905  

.  .    .  .  82,351 

8,604,840 

14,062,605 

1,004,898 

7.1% 

1910  

..    ..        1  38,370 

12,500,000 

22,541,382 

1.729,576 

7.6% 

18,000,000 

39,789,807 

2,221,985 

5.6% 

1916  

.  .    .  .  2fil.899 

18,000,000 

42,312,159 

2,469,243 

5.8% 

1917  

....  284,201 

18,000,000 

46,022,325 

2,534,071 

5.5% 

1918  

.  .    .  .  303,205 

18,000,000 

49,682,311 

2,104,688 

4.2% 

1919  

.  .    .  .  337.470 

22,336,300 

55,252,935 

2,153,324 

3.9% 

1920  

.  .    .  .  376,361 

22,657,000 

62,050,089 

881,523 

1.4% 

In  view  of  tlie  insistent  contention,  pressed  upon  the  Board  in  each  one  of  the 
three  applications,  dealt  with  by  the  Board  in  the  last  three  years,  that  the  extensions 


♦  Net  earnings  are  before  providing  for  interest  charges  which  amounted  to  $913,483  in  1920. 
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of  the  Company's  business  necessarily  involved  increased  tolls,  the  above  statement 
furnishes,  I  think,  conclusive  evidence  of  the  fact  that  (a)  during  the  years  1880  to 
1900 — when  it  had  no  power  to  increase  rates — it  financed  successfully  over  38,000 
extensions;  (h)  from  1900  to  1905  (the  period  in  which  the  Act  of  1902  came  into 
force)  it  financed  over  42,000  extensions,  and  (c)  from  1905  to  1917  over  206,910 
extensions,  or  an  average  of  16,825  extensions  per  annum,  without  taxing  the  public 
therefor  by  general  rate  increase.  And,  during  that  period,  as  the  statement  shews, 
it  stabilized  its  credit  in  the  financial  world  by  prudent  and  economic  management, 
and  increased  its  assets  from  $373,222  to  $46,022,325.  The  application  in  1918  for 
increase  M^as  made,  dealt  with  and  granted  as  a  temporary  and  emergency  measure 
pure  and  simple,  due  to  sharp  increases  in  cost  of  labour,  materials  and  money,  and 
the  added  difficulty  of  financing  in  a  much  disturbed  money  market.  The  same 
conditions  justified  as  a  temporary  emergency  measure  the  relief  granted  upon  the 
application  of  1919.  The  conditions  imposed  by  this  Board  in  granting  both  those 
emergency  increases  (1919  and  1921)  clearly  shew  that  it  never  was  in  contemplation 
that  what  was  permitted  as  a  temporary  and  emergency  measure,  in  each  case,  should 
become  crystallized  into  fij^ed  rates,  as  it  now  seem.s  the  company  Avould  regard  those 
applications  by  now  filing  a  tariff  for  this  Board's  approval,  based  upon  the  rates  as 
twice  increased  for  the  temporary  emergency  reasons  mentioned,  and  with  proposed 
substantial  increases  thereto. 

It  is  of  importance  to  note  in  connection  with  the  financial  hititory  and  Inrge 
expansion  of  the  company's  bueinees,  as  above  referred  to,  the  argument  of  counsel 
for  the  company  to  the  effect  that  as  extensions  of  the  company's  business  take  place 
and  new  money  is  required  to  meet  and  provide  for  those  extensions,  there  must,  of 
necessity,  be  an  increase  in  the  tolls  to  finance  and  maintain  that  expansion.  I 
quote  from  the  argument  (Vol.  380,  p.  18512  et  f<pq)  : — 

That  is  a  physical  condition  which  must  be  met.  I  do  not  know  how 
it  can  be  suggested,  I  have  never  heard  it  suggested,  that  that  physical  "con- 
dition can  be  overcome  without  an  increasing  cost  per  subscriber  served. 
That  is  a  very  rough  statement,  the  more  you  go  into  it  in  detail  the  more  it 
is  confirmed,  and  the  larger  the  figures  apparently  become,  but  I  say  that  is  a 
rough  statement  to  demonstrate  the  condition  and  the  reason  for  the  fact  that 
as  the  number  of  subscribers  served  increases  so  the  cost  goes  up,  not  once 
or  twice  but  many  times  the  cost  of  serving  the  original  subscribers." 

"  Commissioner  Boyce  :  It  must  necessarily  follow  then  that  as  the  sys- 
tem is  extended  an  in-crease  in  the  charge  to  the  original  subscribers  must 
necessarily  follow. 

"Mr.  Osler:  I  suppose  so. 

"  CoMMissioxER  Boyce  :  Well  that  is  the  effect  of  your  argument,  the 
capital  investment  for  extension  must  always  be  laid  upon  the  present  sub- 
scribers, they  must  pay  the  carrying  charges  of  that  investment." 

"  Mr.  Osler  :  Absolutely ;  the  legislation  to  which  I  have  referred  is  a 
statutory  requirement,  and  that  is  why  I  referred  specifically  to  the  legisla- 
tion, it  does  not  merely  require  us  to  give  service  to  those  of  the  public  whom 
we  wish  to  serve,  or  the  public  in  any  particular  area,  but  it  requires  us  to 
serve  any  resident  of  this  country  who,  being  in  an  area  in  general  served  by 
the  telephone  company,  desires  that  service. 

"Commissioner  Boyce:  And  another  logical  result  of  that  argument  must 
necessarily  be  that  telephone  rates  can  never  «come  down,  they  must  alwaya 
go  up. 

"Mr.  Osler:  I  think  that  probably  is  a  result;  I  do  not  wish  to  raise  this 
question,  but  unless  you  reach  a  point  where  the  service  is  paid  for  as  and 
when  taken;  that  is  a  measured  service,  the  message  rate." 
34656—3 
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The  fact — combatting  above  argument — apparent  from  the  history  of  the  com- 
pany's development  as  before  set  out,  counsel  endeavours  to  explain  in  the  following 
language  (Vol.  380,  p.  18513)  :— 

"  Commissioner  Boyce:  Well,  irrespective  of  the  figures,  in  the  long  space 
of  time  from  1880  until  the  first  application  for  an  increase  of' rates  that  was 
the  condition  of  things,  you  were  extending  and  extending  at  an  enormous 
rate  without  an  increase  of  charges. 

"  Mr.  OsLEK :  There  were  several  things  that  contributed  to  that,  one 
being  the  progress  of  the  art,  that  had  some  effect.  Another  thing  was  our 
business  had  been  soundly  managed,  and  our  credit  was  of  the  very  best;  we 
were  able  to  finance  very  cheaply.  Another  thing,  the  business  did  not  expand 
anything  like  as  rapidly  in  the  earlier  years  as  it  has  recently." 

The  explanation  just  quoted  is  answered  by  a  glance  at  the  table  of  figures 
quoted  above  and  furnished  by  the  company.  Erom  1910  to  1915  subscribers'  stations 
increased  from  138,370  to  242,784,  an  average  of  20,882  per  year.  From  1915  to 
1917  they  increased  from  242,784  to  284,261 — an  average  of  13,825  per  year.  In 
1917-18  there  is  shown  an  increase  of  18,944  stations,  and  the  first  emergency 
application  was  based  upon  the  operations  of  those  years.  The  argument  that  on 
account  of  sound  management  and  good  credit  the  company  was  able  to  finance 
cheaply  in  the  earlier  days  of  the  expansion  of  the  business  is  hardly  a  convincing 
one.  I  did  not  hear  it  suggested  that  in  the  later  years  the  management  of  the  com- 
pany's 'business  was  not  equally  sound,  nor  that  its  icredit  was  impaired.  One  would 
more  naturally  iconclude,  that  sound  management  and  good  credit  during  earlier 
years  would,  with  the  enormous  expansion  eho-wn,  be  productive  of  better  stability 
in  the  company's  financial  position,  and,  save  for  the  emergent  conditions  to  meet 
which  relief  has  been  twice  afforded,  ought  to  be  enhanced  rather  than  depreciated 
by  such  expansion,  if  the  good  qualities  referred  to  have  continued,  as  it  is  not 
denied. 

'  If  Mr.  Osier's  arguments  that  rates  must  necessarily  increase  as  extensions  of 
i  the  company's  business  become  necessary  were  now  to  be  adopted,  this  Board's  func- 
*  tions  as  to  approving  proposed  increases  in  telephone  to-lls  would  ibe  purely  mechanical, 
and  the  fact  that  the  company's  counsel  contends  for  such  a  principle,  when  asking 
for  rate  increases,  gives,  in  my  opinion,  at  least  some  added  force  to  the  conclusion 
that  no  further -increases  in  tolls  should  be  approved,  upon  the  basis  of  extensions 
needed,  except  such  as  would  be  involved  in  a  new  schedule  suitable  to  traffic  as  it  is 
to-day,  and  in  other  respects  just  and  reasonable,  having  regard  to  the  value  of  tele- 
phone service  and  the  recognized  factors'  of  rate  making,  and  free  from  the  inequali- 
ties, discriminations  and  inconsistencies  which  characterize  the  proposed  schedule, 
and  all  of  which  must  be  removed  as  soon  as  possible. 

I  would,  therefore,  dispose  of  the  reasons  alleged  in  support  of  the  application, 
as  stated  in  the  application,  by  the  following  findings: — 

1.  That  the  company's  estimate  of  $1,357,500  as  its  additional  requirements,  is 
erroneous  and  excessive.  That  the  maximum  amount  required  to  implement  the 
requisite  revenue,  to  meet  all  the  company's  requirements,  was  $600,393,  and  that,  in 
my  opinion,  had  economies  effecting  in  five  months,  decreases  of  $263,691.98  in 
operating  expenses,  been  earlier  introduced,  as  was  possible,  the  requirements  would, 
substantially,  have  been  met. 

2.  (a)  That  it  does  not  appear  that  the  company  made  extensive,  thorough  and 
adequate  effort  in  the  direction  of  obtaining  new  money  required  to  finance  its  require- 
ments. That  in  so  far  as  the  net  earnings,  at  that  time,  fell  short  of  requirements, 
they  could  have  been  substantially  implemented  by  more  speedily  inaugurating  the 
economies  in  operating  costs  subsequently  enforced,  as  suggested  by  the  financial 
brokers  to  whom  the  company  made  application  for  such  new  money.  That  with  the 
increased  operating  revenue,  and  decreased  operating  expenses,  shewn  in  the  company's 


451 


statements,  and  with  the  substantial  and  adequate  reserves  it  had  accumulated,  and 
with  the  economies  subsequently  demonstrated  as  possible,  the  company's  credit  was, 
and  is  ample,  for  the  purposes  of  financing  temporary  financial  requirements,  to  cover 
extensions  and  new  business,  and — 

(b)  There  was,  for  the  reasons  shewn,  and  upon  the  facts,  no  justification  for  the 
abandonment  of  the  effort  to  obtain  the  new  money  required,  nor  for  the  application 
to  this  Board,  at  this  time,  upon  the  basis  of  a  tariff  quite  out  of  line  with  the 
company'  traffic,  and  unsuitable  thereto,  for  permission  to  tax  its  present  subscribers 
for  the  money  required  to  finance  the  cost  of  such  extensions  of  its  business. 

3.  In  addition  to  above  reasons,  in  so  far  as  they  are  applicable  to  the  third 
reason  stated  in  the  application,  and  as  regards  the  financing  of  the  requisite  money 
to  provide  for  the  alleged  pending  16,000  applications  for  telephones,  no  evidence 
has  been  given,  and  no  reasons  given  to  justify  the  conclusion  that  this  Board  must 
increase  rates  of  present  subscribers  to  enable  the  company  to  provide  money 
necessary  for  expansions  of  business,  and  in  the  absence  of  the  acceptance  of  such  a 
principle  (which  has  not  been  asserted  during  37  years  of  enormous  expansion)  no 
ground  for  relief,  on  this  account  is  shewn. 

4.  Covered  by  conclusions  1,  2,  and  3,  and. 

There  being  no  evidence  to  justify  the  tariff  of  rates,  now  offered  for  approval, 
but  on  the  contrary,  such  tariff  being,  admittedly  out  of  line,  discriminatory  and 
objectionable  for  the  several  reasons  shewn,  approval  of  the  tariff  submitted  must 
be  refused. 

The  functions  of  the  Board  do  not  extend  to  initiating  tariffs,  and,  if  they  did, 
there  is  no  evidence,  data,  or  material,  before  the  Board,  upon  w^hich  a  suitable  tariff 
could  be  constructed. 

No  emergency  condition  exists,  and  no  grounds  are  shewn  which  would  justify 
any  temporary  or  emergency  increase  in  rates. 

The  application  must  be  refused. 

Order  will  go  accordingly. 

Ottawa,  February  7th,  1922. 

Deputy  Chief  Commissioner  Nantel,  and  Commissioner  Lawrence  concurred. 


Hon.  F.  B.  Carvell,  K.C.,  Chief  Com?nissioner: — 

By  a  judgment  of  this  Board,  dated  the  1st  day  of  April,  1921,  written  by  the 
Assistant  Chief  Commissioner  and  concurred  in  by  Commissioners  Boyce  and  Nantel, 
a  certain  increase  was  given  in  the  rates  and  tolls  to  be  charged  by  the  Bell  Tele- 
phone Company,  which,  in  their  judgment,  after  careful  consideration,  should  have 
placed  the  company  in  a  position  to  pay  operation  and  maintenance  charges,  4  per 
cent  reserve  for  depreciation,  an  8  per  cent  dividend,  and  2  per  cent  surplus.  An 
Order  was  issued  thereon,  effective  the  1st  day  of  May  last.  On  the  23rd  day  of 
July,  the  company  came  back  to  the  Board,  stating  that  the  result  of  the  operation 
under  the  order  would  not  furnish  sufficient  funds  to  provide  for  the  requirements 
therein  set  forth,  and  asked  that  a  further  increase  be  granted,  not  a  percentage 
increase,  but  that  the  Board  authorize  a  certain  scale  of  rates  set  forth  in  the 
application,  which,  they  contended,  would  produce  the  necessary  funds,  remove 
certain  discriminations,  and  place  the  general  tariff  on  a  more  equitable  basis  than 
existed  at  the  present  time. 

_  The  Board  has  on  many  occasions  laid  down  the  principle  that,  as  a  public 
utility  corporation  can  only  charge  the  tolls  or  rates  which  the  Board  allows  them 
to  do,  we,  therefore,  should  give  them  sufficient  rates  to  produce  certain  results. 
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always  assuming  that  the  utility  is  efficiently  and  economically  operated,  and  the 
principle,  so  far  as  the  Bell  Telephone  Company  is  concerned,  was  enunciated  by  the 
judgment  hereinbefore  referred  to. 

If  the  company  has  been  and  is  now  being  efficiently  and  economically  operated, 
and  there  is  no  evidence  to  the  contrary,  then  the  questions  to  be  decided  are  (1)  Will 
the  company  receive  sufficient  money  under  the  rates  now  granted  them  to  produce 
the  financial  results  hereinbefore  referred  to?  and  (2)  If  not,  then  how  much  is 
required  to  make  up  the  deficiency  and  how  should  it  be  provided? 

Various  computations  were  made  by  the  company  and  counsel  representing  the 
city  of  Toronto  as  to  the  result  of  a  year's  operation  under  the  existing  tariff,  and,  in 
view  of  the  decision  of  the  majority  of  the  Board,  it  is  unnecessary  that  I  should  go 
into  any  lengthy  discussion  of  the  precise  method  by  which  the  actual  year's  results 
may  be  ascertained ;  but  we  now  have  the  monthly  statements  from  May  to  December, 
both  inclusive,  giving  us  the  result  of  eight  months'  operation  under  the  present  tariff, 
and  I  find  from  the  computation  worked  out  by  the  Assistant  Chief  Commissioner 
that,  by  projecting  the  result  for  eight  months  to  a  twelve-month  period,  the  company 
will  be  $600,000  short  of  the  requirements  as  set  forth  in  the  judgment.  If  we  take 
the  last  seven  months,  the  deficit  will  be  about  $513,000;  the  last  six  months,  a  deficit 
of  $779,000,  the  last  three  months,  a  deficit  of  $1,006,000;  and  the  last  two  months,  a 
deficit  of  $500,000. 

These  results  have  all  been  obtained  by  excluding  the  federal  income  tax  as  an 
operating  expense.  Considerable  argument  has  taken  place,  but,  as  the  Board  had 
formerly  decided  that  this  item  should  not  be  considered  an  expense,  I  make  no  further 
reference  thereto  but,  in  my  calculations,  have  excluded  it. 

It,  therefore,  seems  to  me  that  I  am  safe  in  concluding  that  the  company  at  the 
end  of  twelve  months  .under  the  present  tariff  will  be  at  least  $600,000  short  of  the 
amount  required  under  the  principles  laid  down  in  the  former  judgment. 

The  company  claim  that  they  have  applications  for  more  than  19,000  'phones  in 
the  provinces  of  Quebec  and  Ontario  which  they  are  unable  to  fill  on  account  of  lack 
of  the  necessary  funds,  and  stated  that,  in  the  month  of  May  last,  they  attempted  to 
raise  $5,700,000  by  the  disposal  of  common  stock,  all  of  which  was  offered  to  their  share- 
liolders  at  par.  About  67  per  cent  was  taken  up,  one-half  of  this  amount  by  the 
American  Telegraph  and  Telephone  Company,  and  they  have  been  unable  since  that 
date  to  dispose  of  any  large  quantity,  thu§  leaving  something  over  $2,000,000  still 
undisposed  of,  and  they  contend  that,  unless  the  revenues  are  such  that  the  investor 
has  a  reasonable  guarantee  of  the  payment  of  dividends,  they  will  be  unable  to  raise 
any  large  amount  of  money  by  this  method. 

It  was  stated  at  the  hearing  that  a  certain  amount  could  have  been  raised  on 
7  per  cent  bonds  payable  in  1925,  and  considerable  criticism  has  been  launched  against 
the  company  for  failing  to  adopt  that  method  of  raising  the  necessary  funds.  In  my 
opinion,  the  company  is  the  proper  judge  as  to  the  method  of  financing  to  be  adopted. 
It  is  always  contended  that  there  should  be  some  relationship. between  the  amount  of 
bonds  and  stock  outstanding  in  any  such  utility.  As  all  the  existing  bond  issue  of  the 
Bell  Telephone  company  matures  in  1925,  it  is,  therefore,  quite  evident  that  bonds  could 
not  be  issued  for  a  longer  period,  and  the  company  contends  it  would  be  an  improper 
method  of  financing  to  attempt  to  float  short  term  bonds  only  to  increase  the  amount 
which  they  must  provide  three  years  hence,  whereas,  if  they  could  sell  stock,  there  is 
no  repa.vTuent  period  and  it  is  simply  a  question  of  payment  of  dividends. 

While  not  deciding  which  is  the  proper  method,  I  think  things  of  this  kind  can 
be  well  left  to  the  people  who  put  their  own  money  into  the  venture  and  who  know 
more  about  it  than  those  who  have  not  had  that  experience.  It  is  very  clearly  evident 
that  the  investing  public  will  not  subscribe  to  the  common  stock  of  any  company 
unless  they  see  a  reasonable  prospect  of  dividends  being  earned  continuously,  and, 
therefore,  when  the  net  income  of  a  utility  such  as  the  Bell  Telephone  Company 
falls  below  the  requirements  set  forth  by  this  Board  less  than  a  year  ago,  I  am  not 
surprised  that  their  stock  issue  has  been  a  partial  failure. 
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While  this  Board  has  no  control  over  the  wages  paid  by  any  company  to  its 
employees,  yet  I  think  we  not  only  are  justified  but  are  practically  compelled  to  take 
these  matters  into  consideration  in  deciding  whether  or  not  in  our  judgment  the 
company  is  economically  managed,  and,  therefore,  when  the  Bell  Telephone  Company 
applied  to  the  Board  in  July  last,  my  first  act  was  to  demand  from  them  a  complete 
statement  of  the  number  of  their  employees,  the  services  rendered,  and  the  wages  paid 
to  each.  This  I  have  examined  very  closely — in  fact,  it  was  only  on  the  general 
assumption  that  these  wages  were  reasonable  that  I  consented  to  hearing  the  applica- 
tion. At  the  hearing,  on  a  number  of  occasions  I  specifically  asked  the  counsel 
representing  the  province  of  Ontario,  the  city  of  Toronto,  the  city  of  Montreal,  the 
Board  of  Trade  of  the  city  of  Toronto,  the  city  of  Hamilton,  and  the  city  of  Ottawa, 
and  all  other  counsel  engaged  in  the  case  to  state  whether  or  not  in  their  judgment 
the  wages  were  higher  than  they  should  have  been  and  wherein,  if  at  all,  they  could 
be  reduced.  With  the  exception  of  Mr.  Bullen,  counsel  for  the  Board  of  Trade  of 
Toronto,  they  were  all  practically  silent,  excepting  the  representative  of  the  Attorney 
General  of  Ontario,  who  thought  there  could  be  some  reduction  made  in  the  salaries 
of  the  higher  officials.  The  counsel  for  the  city  of  Ottawa  thought  the  amounts  paid 
the  higher  officials  were  entirely  reasonable  and  there  should  be  no  reduction  therein, 
and  had  very  little  fault  to  find  with  the  general  scale  of  wages.  The  remainder 
refused  to  express  any  opinion  whatever,  and  this  after  being  repeatedly  invited  to 
do  so,  as  I  stated  to  them  very  plainly  the  object  which  I  had  in  view. 

^^ot  receiving  any  assistance  from  the  counsel  other  than  as  above  indicated, 
I  am,  therefore,  compelled  to  exercise  my  own  judgment,  and,  in  doing  so,  with  a  few 
exceptions,  I  am  unable  to  see  where  under  present  conditions  any  important  reduc- 
tions can  be  made.  If  we  take  the  Executive  Department  for  the  year  1921,  we  find 
the  total  salaries  paid  amounted  to  $142,992,  and,  if  for  the  same  period  we  take  the 
Executive,  Accounting,  Financial,  and  Legal  Departments  altogether,  we  find  thy 
total  amount  is  $330,000.  Therefore,  if  very  generous  reductions  were  made  in  these 
salaries,  it  would  play  a  very  small  part  in  making  up  the  deficit  hereinbefore  referred 
to. 

As  to  the  other  employees,  by  far  the  greater  amount,  in  fact  around  $6,000,000 
annually,  consists  of  the  wages  of  the  telephone  operators,  mostly  female,  and  the 
total  cost  of  operation,  outside  of  maintenance,  amounts  to  $9,545,000.  The  total 
cost  of  maintenance,  including  material  as  well  as  labour,  amounts  to  $3,665,000,  and 
while  not  wishing  to  lay  down  any  positive  instructions,  yet,  in  my  opinion,  there 
could  be  some  saving  in  a  number  of  the  employees  in  this  particular  branch  of  the 
work;  but,  if  there  is  to  be  any  serious  reduction  in  the  cost  of  operating  the  plant,  it 
must  come  out  of  the  employees  who  are  actually  operating,  and  I  do  not  think  the 
wages  which  they  are  receiving,  especially  the  thousands  of  girls  and  women  employed 
as  operators,  are  such  that  they  should  be  called  upon  to  make  further  sacrifices  under 
present  living  conditions. 

It  was  stated  by  the  company  that,  beginning  in  the  month  of  August,  they 
commenced  to  retrench  (1)  by  refusing  further  increases  in  salary  to  their  operators 
and  staff  generally,  who  usually  reached  the  maximum  in  four  years,  on  the  ground 
that  economies  must  be  practised  and,  as  practically  all  their  old  employees  wer:3 
remaining  with  the  company,  they  found  a  much  higher  percentage  of  these  employees 
than  usual  enjoying  the  third  and  fourth  year  salaries;  and,  (2)  by  discharging  every 
person  possible  and  still  maintaining  the  efficiency  of  the  plant,  the  result  being  that, 
within  three  months,  500  employees  were  laid  off,  and  it  was  stated  by  Mr.  Scott  that 
he  believed  they  had  reached  the  limit,  even  intimating  that  they  might  be  compelled 
to  somewhat  increase  the  staff  in  the  near  future. 

It  was  argued  and  has  been  stated  that  the  deficit  above  referred  to  will  be  made 
up  by  the  reductions  already  referred  to.  My  answer  to  that,  however,  is  that,  during 
the  months  of  October,  November,  and  December,  all  of  those  economies  have  been 
in  operation 'and  yet  I  find  they  fell  behind  for  these  three  months  an  amount  which 
34656—4 
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extended  for  one  year  would  amount  to  $1,000,000,  and,  for  the  months  of  November 
and  December,  under  the  same  conditions  and  extensions,  the  deficit  amounts  to 
$500,000.    It  seems  to  me  this  pretty  effectually  answers  that  contention. 

If,  therefore,  the  net  revenue  for  the  year  should  be  at  least  $600,000  more  than 
it  will  be  under  present  conditions  and  as  required  by  the  former  judgment  of  the 
Boai'd,  this  amount  can  only  be  produced  by  reducing  the  wages  of  the  operators  and 
other  employees  as  hereinbefore  set  forth  or  by  increasing  the  rates  sufficiently  to 
produce  that  amount  of  money,  which  would  be  a  little  less  than  5  per  cent  of  the 
exchange  revenue.  I  prefer  the  latter  course,  and  think  an  Order  should  issue 
increasing  the  rates  sufficiently  to  produce  an  additional  $600,000  per  year. 

In  view  of  the  decision  of  the  majority  of  the  Board,  it  is  unnecessary  to  enter 
into  any  statement  as  to  how  I  would  raise  this  particular  amount  of  money,  excepting 
to  state  that  there  are  a  number  of  places  in  the  territory  covered  by  the  Bell  Tele- 
phone Company  in  which  the  rates  are  abnormally  low,  based  upon  any  well  recog- 
nized standard  of  telephone  rate  making,  and  I  think  these  should  be  brought  up 
somewhere  near  to  the  position  which  they  should  occupy.  In  other  words,  I  would 
readjust  the  rates  rather  than  give  a  percentage  increase,  and,  if  the  rates  as  set  forth 
in  the  application  did  not  meet  my  views  as  to  what  would  be  proper  under  all  the 
circumstances,  it  would  be  a  very  easy  matter  to  change  them,  because  this  Board  has 
absolute  power  to  fix  and  authorize  any  rates  which  to  it  may  seem  reasonable.  [ 
would,  therefore,  think  an  Order  should  issue  granting  an  increase  to  produce  $600,000 
per  year. 

^[cLkan,  Assistant  Chief  Commissioxeu  : 

The  matter  of  telephone  tolls  charged  by  the  Boll  Telephone  Company  of  Canada 
has  already  involved  two  hearings  and  two  decisions.  In  each  of  the  former  hearings, 
the  application  has  been  dealt  with  as  an  emergency  matter.  In  order  to  appreciate 
the  setting  of  the  present  application  and  its  relation  to  the  former  applications,  a 
summary  analysis  of  the  conclusion'^  arrived  at  in  the  former  decisions  seems  essen- 
tial. 

In  the  present  application,  the  company  sets  out  that  the  rates  authorized  do  not 
produce  sufficient  revenue  to  meet  its  dividend  requirements  and,  therefore,  do  not 
carry  out  the  intent  of  the  Judgment  and  Order  rendered  by  the  Board  on  April  1, 
1921.  It  is,  in  addition,  set  out  that  because  of  this  condition  it  is  impossible  to 
obtain  the  additional  money  necessary  to  finance  essential  additions  to  facilities;  and, 
as  pointed  out  in  the  reasons  for  judgment  of  Commissioner  Boyce,  reference  is  made 
to  the  large  number  of  applications  for  service  which  the  company  alleges  it  is 
unable  to  meet  because  of  lack  of  equipment  and  lack  of  money  necessary  to  obtain 
such  equipment. 

It  does  not  appear  to  be  necessary  to  enter  into  the  alleged  consequences  of  the 
revenues  obtained  by  the  company  being  deficient  as  measured  by  the  standards 
which  the  Board  hps  set  out  in  its  judgments.  It  is  apparent  that  if  the  company 
is  unable,  under  existing  rates,  with  prudent  management,  to  meet  the  charges  w^hich 
the  Board  h?s  found  reasonable,  it  follows  that  there  is  no  surplus  of  revenue  which 
would  be,  so  to  speak,  an  insurance  fund  in  connection  with  the  issuance  of  new 
bonds  and  stocks.  Without  labouring  the  point,  it  is  obvious  that  additional  issues 
of  stocks  and  bonds  will  not  be  aviiceptable  to  the  investor,  simply  because  there  are 
assets  in  the  plant.  He  is  concerned  with  live  funds  furnishing  the  revenue  out  of 
which  dividends  or  interest  will  be  paid.  The  attitude  of  mind  of  the  investor  has 
to  be  taken  as  it  is;  and  if  he  does  not  find  such  surplus  of  revenue  over  and  above 
meeting  necessary  and  proper  charges  of  the  company,  under  prudent  management, 
it  follows  that  he  will  be  unwilling  to  invest.  But,  as  already  indicated,  it  does  not 
appear  neceseary  to  go  into  this  phase  of  the  matter  in  any  great  detail  because  the 
whole  matter,  to  my  mind,  goes  back  to  what  the  Board  has  decided  in  the  former 
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cases,  and  the  pertinency  cf  the  findings  there  made  in  connection  with  the  present 
case.  If  the  findings  there  made  have  by  efflux  of  time  lost  their  virtue,  then  they 
have  no  bearing  on  the  present  case  and  it  is  to  be  treated  as  a  substantive  appliyia- 
tion.  If,  however,  the  priciples  laid  down  in  the  former  caeee,  in  whole  or  in  part, 
apply,  weight  must  be  given  to  them.  The  increases  made  were  dependent  upon 
certain  conditions;  and  the  question  has  to  be  faced,  do  the  conditional  arrangements 
etill  exist  ? 

In  the  judgment  rendered  on  April  1,  1921,  the  dividend  rate  was  not  treated 
ae  an  emergency  rate,  nor  was  it  so  regarded  by  the  expert  -witneseee  appearing  in 
eupport  of  those  who  opposed  the  application  of  the  Bell  Telephone  Company.  As 
stated  in  the  judgment,  "  Exception  to  the  rate  of  8  per  cent  as  being  reasonable  was 
not  taken  by  the  experts  called  on  behalf  of  those  opposing  the  application;  on  the 
contrary,  the  evidence  was  that  this  was  a  reasonable  rate." 

In  the  cross-examination  by  Mr.  Phippen  of  Mr.  McKenzie,  who  appeared  as 
the  financial  expert  supporting  the  criticisms  of  the  proposed  increase  as  voiced  by 
the  city  of  Toronto,  discussion  took  place  as  to  the  rate  of  dividend.  Volume  352, 
pp.  1152,  1153,  in  response  to  a  question  by  Mr.  Phippen,  Mr.  McKenzie  said  that 
the  company  had  been  very  well  managed  and  its  properties  and  its  credit  well  con- 
served. He  was  of  the  opinion  that  it  had  been  reasonable  in  the  distribution  of  its 
profits.  He  considered  the  8  per  cent  dividend  a  reasonable  one,  and  was  of  opinion 
that  the  company  in  paying  8  per  cent  on  its  common  stock,  and  in  putting  all  the 
balance  of  its  profits  back  into  the  property,  was  conducting  its  business  on  sound 
business  principles.  In  answer  to  a  question  as  to  whether  the  Board  in  dealing 
with  rates  should  -compel  the  Bell  Telephone  Company  to  lessen  its  estahlished  divi- 
dend of  8  per  cent  on  common  stock,  Mr.  McKenzie  answered  "  No,"  and  stated  he 
understood  this  was  not  the  policy  of  the  Board.  Mr.  McKenzie  was  in  misapprehen- 
sion here  since  no  declaration  of  policy  on  the  rate  of  dividend  of  the  Bell  Telephone 
Company  had  been  made  by  the  Board.  On  being  asked  his  personal  view,  he  said 
he  would  not  suggest  and  did  not  think  there  was_any  necessity  for  a  reduction  in 
the  dividend.    He  said,  further,  that  he  did  consider  the  dividend  a  reasonable  one. 

At  p.  1155,  in  cross-examination  by  Mr.  Phippen,  the  witness  stated  that  he  was 
assuming  in  connection  with  the  remarks  he  made  that  the  8  per  cent  dividend  was 
continuing. 

Mr.  Hagenah,  who  appeared  for  the  city  of  Montreal,  was  cross-examined  by 
Mr.  Osier.  The  discussion  which  took  place  will  be  found  in  Evidence,  volume  351. 
At  p.  873,  in  a  question  as  to  the  governing  rate  of  return  in  the  case  of  the  United 
States  Commissions,  it  was  stated  by  Mr.  Hagenah  that  7J  to  8|  per  cent  on  the  fair 
value  of  the  property  w^as  common.  At  pp.  962  and  963,  the  same  witness,  in  cross- 
examination,  was  asked  various  questions  by  Mr.  Osier.  In  answer  to  the  following 
question : — 

"  And  the  rate  of  8  per  cent,  or  I  think  you  put  it  7  to  8  per  cent,  which, 
was  considered  a  reasonable  and  proper  rate  gome  years  ago,  bore  a  certain 
relation  to  the  investing  returns  on  securities  such  as  mortgage  bonds  of  good 
industrial  corporations,  and  mortgage  bonds  of  railway  corporations  " — 

the  witness  answered,  "  Yes." 

On  the  evidence,  the  dividend  rate  of  8  per  cent  w^as  admitted  to  be  a  reasonable 
one.  Such  admission  having  been  made  by  the  qualified  experts  of  parties  opposing 
the  application  was  accepted  in  the  Board's  judgment  as  being  a  matter  on  which  it 
was  not  necessary  to  make  a  specific  ruling.  It  being  a  matter  of  agreement,  the 
Board's  computations  as  to  what  was  necessary  in  connection  with  the  dividend  was 
based  upon  the  8  per  cent  rate  as  one  factor. 

The  dividend  rate  of  8  per  cent  was  not  developed  as  being  an  emergemcy  rate. 
It  was  admitted  to  be  a  reasonable  and  proper  rate,  taking  all  things  into  consider- 
ation.   It  is,  therefore,  a  continuing  factor. 
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In  the  Board's  judgment  of  April  1,  1921,  explanation  has  been  given  why  income 
tax  was  not  treated  as  a  proper  operating  cost,  but  as  something  which  should  be 
charged  to  surplus  of  operation  by  the  owners  of  the  property  and  should  not  be 
borne  by  the  subscribers  to  the  service.  This  follows  what  was  set  down  in  the 
earlier  decisions  in  the  Telephone  Rate  matter  as  set  out  at  25  Can.  By.  Cas,  p.  12. 

There  remain  to  be  considered  two  factors  which  have  been  given  emergency  treat- 
ment and  in  connection  .with  which  the  burden  was  subdivided  between  the  company 
and  the  telephone  user.    These  two  factors  are  surplus  and  depreciation. 

In  the  judgment  of  April  1,  1921,  the  company  had  included  in  its  figures  a  factor 
for  surplus  amounting  to  4  per  cent  on  the  common  stock,  and  reference  was  made 
to  the  evidence  in  the  Western  Rates  Case  by  Mr.  Mueller,  who  appeared  as  expert  for 
the  Dominion  Government,  and  who  testified  that  a  surplus  equal  to  50  per  cent  of  the 
dividend  rate  was  proper. 

The  Board  was  of  opinion  that  some  surplus  was  necessary.  The  necessity  for 
surplus  was  succinctly  stated  in  Mr.  Hagenah's  evidence  when  he  said  it  would  be 
poor  business  and  a  bad  course  for  the  company  to  adopt  an  advertisement  to  the 
public  that  it  was  paying  in  dividends  every  cent  it  was  earning  over  and  above  fixed 
charges.  It  is  true  that  the  financial  expert  for  the  city  of  Toronto  objected  to  the 
inclusion  of  any  item  for  surplus.  The  Board  decided,  however,  that  an  item  for 
surplus  was  necessary;  and  the  Board,  therefore,  has  no  choice  but  to  stand  by  its 
conclusion  which  was  arrived  at  after  careful  consideration. 

Mr.  Hagenah  recognized,  -under  normal  conditions,  that  4  per  cent  surplus  on 
stock  was  desirable,  but  as  a  temporary  condition,  to  be  dealt  with  by  way  of  temporary 
relief,  the  figure  so  arrived  at  was  cut  in  two,  thus  leaving  a  surplus  of  2  per  cent. 

In  the  decision  of  April,  1919,  the  Board  decided  not  to  adopt  the  depreciation 
ratio  of  the  company  but  as  an  emergency  measure  to  put  in  a  depreciation  ratio  of 
5-7  per  cent,  which  was  computed  would  mean  a  reduction  of  some  $330,000  in  the 
amount  chargeable  to  depreciation. 

The  question  was  further  gone  into  in  the  decision  of  1921;  and,  after  careful 
consideration,  a  further  temporary  revision  of  the  depreciation  ratio  was  directed. 
Mr.  Hagenah  was  of  the  opinion  that  the  5-7  per  cent  which  had  been  put  in  force 
as  an  emergency  ratio  in  .1919  was  something  which  was  substantially  a  minimum. 

The  Board,  recognizing  that  on  account  of  the  nature  of  the  functions  with  which 
the  depreciation  reserve  is  concerned  it  is  unsafe  to  take  the  payments  out  in  a  single 
year,  as  a  measure  of  what  is  normally  necessary  and  proper  in  a  period  of  years, 
decided  that  in  aid  of  the  emergency  condition  which  was  found  to  exist  there  could 
be  borrowing  from  the  depreciation  fund  for  a  limited  time;  that  is  to  say,  the 
annual  contribution  to  said  fund  may  be  lessened;  and  the  Board  decided  for  a  limited 
time,  that  the  rate  of  4  per  cent  on  the  average  depreciable  plant,  which  was  computed 
as  being  approximately  3-64  per  cent  on  the  total  plant,  should  be  applied. 

As  emphasizing  the  emergency  nature  of  the  depreciation  ratio,  reference  may 
be  made  to  the  decision  rendered  by  the  Board  in  July,  1921,  in  connection  with,  the 
application  of  the  British  Columbia  Telephone  Company  for  an  order  granting  an 
increase  in  exchange  rentals  and  charges  for  service.  In  the  judgment,  a  depreciation 
ratio  of  6  04  per  cent  was  allowed.  In  the  evidence  in  this  case,  Samuel  H,  Meldrum, 
who  was  called  as  an  expert,  testified  as  to  the  rate  of  6-2  per  cent  being  a  reasonable 
and  proper  rate. 

The  American  Telegraph  and  Telephone  Company  during  the  year  1920,  had  a 
depreciation  ratio  of  5-3  per  cent.  This  was  referred  to  in  the  British  Columbia 
Telephone  Case.  The  figures  on  which  this  ratio  was  built  up  are  not  before  me,  but 
my  understanding  is  that  one  important  factor  is  the  large  amount  of  underground 
work  which  has  been  done,  thereby  lengthening  the  life  and  lessening  the  annual 
contribution. 

In  tiie  application  of  tlic  city  of  Toronto  to  the  Privy  Council  against  the  increase 
of  rates  in  tlie  decision  of  April  1,  1921,  which  appeal  was  heard  before  the  Privy 
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Council  on  June  14,  1921,  and  referred  back  to  the  Board,  exception  was  taken  by 
counsel  for  the  city  of  Toronto,  to  the  provision  made  in  said  judgment  for  the 
depreciation  ratio,  and  the  contention  was  made  in  the  following  language:  "All  I 
say  is  that  there  should  be  only  allowed  to  be  taken  by  the  company  for  depreciation 
in  any  year,  for  the  next  year  or  two  until  the  case  can  come  under  review,  the 
million  dollars  actually  required  for  replacement." 

In  the  decisions,  therefore,  there  are  two  sets  of  factor:  (1)  The  dividend  rate 
and  the  question  who  is  to  bear  the  burden  of  the  Income  Tax.  These  have  been 
treated  as  not  being  concerned  with  an  emergency  situation  and  the  findings  made  are 
not  limited  in  time.  (2)  The  surplus  and  depreciation.  These  both  have  been  treated 
as  being  related  to  emergency  conditions  and  limited  in  time. 

It  is  contended  that  there  is  not  an  emergency  situation  before  the  Board. 
With  this  position,  I  am  unable  to  agree.  The  measure  of  relief  which  was  granted 
on  April  1,  1921,  was,  in  my  belief,  justified  because  of  emergency  conditions. 
Keference  has  been  made  in  the  reasons  for  judgment  of  the  majority  to  the  discrep- 
ancies and  discrimination  which  exist  in  the  existing  schedules,  and  which,  it  is 
pointed  out  have  been  aggravated  by  percentage  increases. 

I  am,  and  have  been  from  the  outset,  thoroughly  cognizant  of  what  the  discrim- 
inations and  disparities  in  the  existing  rate  system  are;  but,  for  reasons  set  out  at 
length  in  the  judgments  of  mine,  already  referred  to,  I  have  been  of  the  opinion  that 
the  Board  had  to  deal  with  the  matter  from  the  standpoint  of  emergency,  and  I 
cannot  see  that  the  emergency  condition  which  led  to  the  decision  of  the  Board  in 
April,  1921,  has  passed. 

In  arriving  at  the  rates  as  therein  computed,  the  Board  endeavoured  to  forecast 
as  far  as  possible  the  downward  movement  in  costs,  both  in  labor  and  material,  which 
w^ere  taking  place.  The  question  of  downward  movement  of  costs  requires  some 
consideration  later. 

But  as  bearing  on  the  condition  of  emergency,  it  is  to  be  noted  that  the  Board  in 
retaining  the  conduct  of  the  case  still  calls  for  returns  based  on  the  surplus  being 
limited  and  also  on  the  depreciation  ratio  being  limited.  The  Board  has  expressed 
the  opinion  that  the  limitations  of  the  surplus  is  justifiable  under  emergency  condi- 
tions.   The  following  language  was  used  in  the  decision  of  April  1,  1921 : — 

"  Differences  do  appear  in  the  opinions  of  the  experts ;  at  the  same  time, 
I  think  the  conclusion  is  unescapable  that  some  surplus  is  necessary.  Under 
the  existing  conditions,  however,  whatever  might  be  a  justifiable  ratio  for 
surplus  under  norm.al  condtions,  I  do  not  think  the  same  line  of  argum.ent  is 
controlling  here." 

The  depreciation  ratio  is  fixed  on  an  emergency  basis. 

The  monthly  figures  which  measure  the  condition  of  the  Bell  Telephone  Com- 
pany have  as  two  essential  factors  the  elements  of  surplus  and  depreciation  based 
on  an  emergency  condition.  So  long  as  these  factors  are  limited,  as  they  are,  by  the 
Board's  action,  and  so  long  as  the  Board  does  not  declare  them  to  be  factors  based 
on  normal  conditions,  instead  of  emergency  ones,  I  do  not  see  how  the  existing  situ- 
ation can  be  regarded  other  than  as  an  emergency  one. 

The  question  of  economies  in  connection  with  the  operation  of  the  company  is 
raised,  it  being  alleged  that  there  are  economies  available  which  will  offset  any 
disadvantageous  position  in  which  the  company  may  find  itself.  In  dealing  with 
the  condition  of  a  company  subject  to  the  Board's  jurisdiction  and  seeking  increase 
in  rates,  it  goes  without  saying  that  the  Board  should  be  satisfied  before  allowing 
any  increase  that  the  management  is  a  reasonable  and  prudent  one. 

In  the  evidence  given  in  connection  with  the  case  which  was  decided  April  1, 
1921,  ;Mr.  Guilfoyle,  in  answer  to  a  question  of  Mr.  Phippen,  said  that  the  company 
appeared,  to  the  best  of  his  knowledge,  to  be  well  and  economically  managed  through- 
out, and  that  so  far  as  one  could  judge  from  the  books  had  been  honestly  managed 
(Evid.,  Vol.  352,  pp.  1067-68). 
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^Ir.  Hagenah,  in  examination  by  Mr.  Osier  was  asked  this  question  (Evid., 
Vol.  351,  p.  872)  :— 

"Now,  I  think  you  will  agree  that  this  company  has  been  conservatively 
managed,  and  well  managed  ?" 

He  answered : — 

"I  am  satisfied  it  has  been.  I  think  the  company  is  to  be  complimented 
on  the  manner  in  which  its  business  is  effected.  I  speak  of  that  very  favour- 
ably for  the  company." 

Mr.  MacKenzie,  at  Evidence,  Volume  352,  p.  1153,  in  answer  to  a  question  of 
Mr.  Phippen,  stated  that  the  Bell  Telephone  properties  had  been  well  conserved,  and 
the  credit  of  the  company  well  conserved.  In  answer  to  the  specific  question,  "The 
Bell  Telephone  Company  has  been  a  well  managed  company?"  he  answered,  "I  would 
say,  very  well  managed." 

This  information  refers  to  conditions  in  1921.  Have  there  been  any  such  changes 
in  conditions  of  management  as  would  justify  the  conclusion  that  there  was  not 
prudent  and  reasonable  management? 

In  the  discussion,  attention  was  directed  to  the  question  of  wage  costs  and 
possible  economies  in  connection  therewith,  either  by  way  of  reducing  the  number 
of  employees  or  by  reducing  the  w^ages  of  those  employed.  AVithout  going  into  the 
matter  in  detail,  since  this  has  already  been  developed  in  the  other  two  judgments, 
one  very  important  factor  in  connection  with  the  pressure  of  increased  costs  upon 
the  Telephone  Company  has  been  the  increase  in  wages.  In  the  material  presented 
before  the  Board,  there  were  suggestions  that  economies  in  this  respect  could  be  made. 
It  seems  to  me  that  the  main  line  of  attack  in  regard  to  the  economies  which  it  is 
contended  can  be  made  is  in  connection  with  the  wage  bill.  Evidence  was  put  in 
before  the  Board  on  behalf  of  the  company  showing  decreases  in  costs  which  had 
been  operative  since  September.  It  M'as  contended  by  the  ofiicial  of  the  company 
responsible  that  further  economies  in  connection  with  the  reduction  of  the  operating 
staff  were  not  feasible,  as  they  would  mean  putting  an  unduly  heavy  burden  upon  the 
girls  operating  in  the  telephone  exchanges.  While  there  have  been  considerable 
increases  in  the  wages  paid  in  the  telephone  business,  the  increase  has  been  gradual, 
and  there  is  to  my  mind  no  such  evidence  before  the  Board  as  would  justify  it  in 
concluding  that  the  scale  of  w^ages  paid  was  in  such  a  degree  excessive  as  to 
materially  affect  the  decision  of  the  Board  as  to  rates. 

What  wae  said  about  wages  was,  on  the  whole,  extremely  general.  On  careful 
consideration  of  the  body  of  evidence  submitted,  I  am  not  of  opinion  that  there  has 
been  p;iich  improvident  management  as  would  justify  the  Board  in  concluding  that 
the  returns  in  a-ccordance  with  the  findings  laid  down  in  the  Board's  Judgment  should 
not  be  allowed. 

The  question  now  has  to  be  considered — what  is  the  situation  of  the  company 
under  the  rates  which  it  is  allowed  to  charge,  with  the  limitation  attaching  thereto, 
in  respect  of  the  factors  already  defined;  and  the  further  question,  to  what  extent 
the  existing  situation  is  in  conflict  with  the  findings  of  the  Board  as  to  the  factors 
of  return  which  are  reasonable. 

As  pointed  out  in  the  reasons  for  judgment  of  Commissioner  Boyce,  the  returns 
for  the  eight  months'  period,  projected  for  twelve  months  on  the  same  basis,  show, 
after  deduction  of  interest,  dividend,  surplus,  etc.,  in  round  numbers,  $6'0Oi,O'0'0  of  a 
deficit.  While  the  summary  as  given  does  not  refer  to  depreciation,  the  depreciation 
modified  and  limited,  as  pointed  out,  is  a  factor  in  this. 

It  is  pointed  out  in  the  same  reasons  for  judgment  that  the  economies  began  to 
be  effective  about  September.  If  the  figures  for  September  to  December,  inclusive, 
are  taken  and  similar  deductions  made  as  in  connection  with  the  eight  months'  period, 
a  year  projected  on  this  period  in  which  the  economies  referred  to  are  operative 
n]r]  ^hcAv  a  deficit  of  $589,486. 
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As  bearing  upon  the  emergency  condition,  figures  in  regard  to  surplus  and  depre- 
ciation may  also  be  accepted  for  the  same  period.  I  take  this  period  to  form  a  pro- 
jected year  because  it  ehows  the  portion  in  which  the  economies  emphasized  have 
been  operative.  In  the  projected  year  as  set  out  the  revenues  as  computed  fall  $102,880 
short  of  meeting-  interest  and  dividends.  The  item  of  surplus  at  2  per  cent  is  $487,106. 
These  two  sets  of  figures  make  up  the  total  as  given.  If  the  surplus  were  computed 
as  of  normal  times,  say,  on  4  per  cent  on  the  stock,  this  would  add  another  item  of 
$487,106.  The  depreciation  for  the  months  September  to  December  amounts  to 
$775,259,  which  extended  on  a  year's  basis  would  amount  to  $2,32'5,7'77. 

The  rate  of  depreciation  during  the  months  'September  to  December  is  averaged 
at  3-8.  This,  in  fact,  is  the  rate  from  June  to  December.  As  pointed  out  in  the 
decision  of  1919,  5-7  was  taken  as  the  emergency  rate;  and  it  was  subsequently 
testified  by  Mr.  Hagenah  that  this  amount,  under  normal  "conditions,  was  essential 
as  a  minimum,  and  the  proposition  for  a  further  reduction  in  the  depreciation  ratio 
was  simply  as  a  matter  of  temporary  need.  If,  instead  of  the  present  emergency  ratio 
averaging  3-8  on  average  plant  in  service,  the  emergency  ratio  of  5-7  taken  in  the 
first  instance  in  1919  were  applied,  this  would  mean  an  addition  cf  50  per  cent  to  the 
depreciation  ratio;  that  is,  the  total  would  equal  $3,488,665.  Putting  it  in  a  sum- 
mary way,  if  it  were  admitted  that  surplus  should  be  charged  as  a  normal  charge  at 
the  rate  of  4  per  cent  on  stock,  and  if  a  rate  of  5-7  were  taken  as  a  normal  ratio, 
then  these  two  items  would  amount  to  $1,649,994;  or,  omitting  the  item  of  surplus, 
the  added  depreciation  would  amount  to  $1,162,888. 

I  do  not  say  that  these  factors  should  be  included  as  measuring  the  present  need 
of  the  company,  because  I  consider  the  present  need  of  the  company  still  to  be  an 
emergency  one  and  measured  as  to  the  emergency  situation  by  the  limitation  in  sur- 
plus and  the  limitation  in  the  depreciation  ratio;  but  if  it  is  contended  that  the 
emergency  situation  has  passed,  then,  as  a  minimum,  it  would  seem  to  me  that  the 
depreciation  ratio  of  5-7  should  be  applicable,  with  the  result  as  to  additional  need 
of  revenue  which  is  shown. 

But,  as  I  have  already  pointed  out,  I  deal  with  the  matter  entirely  from  the 
standpoint  of  an  emergency  in  relation  to  the  principles  laid  down  in  the  Board't? 
judgments;  and  I  find  that  if  a  projected  year,  based  on  the  eight  months'  period,  is 
taken,  that  the  company  falls  some  $600,000  short  of  the  revenue  which  would  accrue 
on  the  basis  of  the  favitors  accepted  by  the  Board,  or  if  the  four  months'  period  from 
September  to  December  is  taken  for  the  reasons  already  mentioned,  it  would  fall 
some  $589,000  short  of  the  revenue  which  would  accrue  on  the  basis  of  the  factors 
accepted  by  the  Board. 

In  view  of  the  finding  of  the  majority,  I  will  not  deem  it  necessary  to  express 
any  opinion  as  to  the  form  or  basis  of  the  proposed  tariff-  revision  filed  by  the  com- 
pany in  this  application.  '  . 


February  9,  1922. 
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ORDER  No.  32035 

In  the  matter  of  the  application  of  the  Canadian  Pacific  Railway  Company,  herein- 
after called  the  applicant  company"  under  Section  276  of  the  Railway  Act, 
1919,  for  authority  to  open  for  the  carriage  of  traffic  that  portion  of  its  Lanigan 
Northeasterly  Branch  from  mileage  0-0  to  lf9'oli. 

File  No.  29383.8 
Monday,  the  23rd  day  of  January,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C,  Commissioner. 

Upon  the  report  and  recommendation  of  an  engineer  of  the  Board,  concurred  in 
by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  portion  of  its  Lanigan  Northeasterly  Branch 
from  mileage  0-0  to  49-34,  in  the  province  of  Saskatchewan:  Provided  the  speed  of 
trains  operated  over  the  said  line -shall  not  exceed  twenty  miles  an  hour. 

F.  B.  CARYELL, 

Chief  Commissioner. 


ORDER  No.  32074 

771  the  matter  of  the  application  of  the  Railway  Association  of  Canada,  on  hehalf  of 
the  railway  companies  suhject  to  the  jurisdiction  of  the  Board  and  operating 
in  Western  Canada,  for  an  Order  amending  General  Order  No.  dJf-,  datei 
January  6,  1910,  in  the  matter  of  facilities  at  flag  stations,  hy  striking  out  the 
figures  $15,000"  and  "  $2,000"  where  they  appear  in  paragraph  k  of  the  Order 
and  suhstituting  therefor  respectively  the  figures  "$25,000"  and  "  $lf.,000." 

Case  No.  871 

Tuesday,  the  31st  day  of  January,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
A.  C  Boyce,  K.C,  Commissioner. 

Upon  hearing  the  application  at  the  sittings  of  the  Board  held  in  Winnipeg, 
April  25,  1921,  the  Railway  Association  of  Canada,  the  Winnipeg,  Toronto,  and 
Montreal  Boards  of  Trade,  and  the  Winnipeg  Grain  Exchange  being  represented  at 
the  liearing,  and  wliat  was  alleged, — 

The  Board  orders:  That  the  application  be,  and  it  is  hereby,  refused. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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Application  of  Canadian  Millers'  Association  and  Dominion  Millers'  Association  for 
Order  suspending  tariffs  or  supplements  to  tariffs  issued  in  accordance  with, 
General  Order  No.  SoJf.,  January  If,  1922,  with  respect  only  to  sections  incor- 
porated in  these  tariffs  covering  charges  for  out-of-line  haul  to  milling  points 
east  of  Fort  William  and  Port  Arthur,  Westfort  and  Armstrong,  particularly 
for  shipmput  all  rail,  etc. 


Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner: 

During  the  hearing  of  all  phases  of  the  Milling-in-Transit  Case  since  I  have  been 
a  member  of  the  Board  and  from  reading  all  of  the  evidence  and  correspondence 
before  that  date,  the  question  of  the  out-of-line  haul  on 'grain  for  milling  purposes 
was  never  mentioned,  or  even  thought  of,  and,  therefore,  when  writing  the  judgment 
•in  the  Milling-in-Transit  Case  a  few  weeks  ago,  it  was  not  my  intention  to  in  any- 
way interfere  with  the  existing  rates  for  the  out-of-line  haul,  and  the  only  time  it  was 
mentioned  was  on  page  4,  where  I  used  these  words : — 

"  and,  therefore,  I  find  that  all  grain  produced  in  Canada  should  be  allowed 
the  same  stop-over  privileges  for  milling  purposes,  no  matter  in  what  part  of 
Canada  the  milling  operation  takes  place.  This,  of  course,  has  nothing  what- 
ever to  do  with  the  out-of-line  haul.  In  such  cases,  reasonable  rates  off  the 
through  line  should  be  granted  the  transportation  companies." 

My  only  object  in  introducing  the  subject  in  the  judgment  was  that  there  should 
be  no  misunderstanding  as  to  the  fact  that  the  milling-in-transit  fee  should  in  no  way 
interfere  with  the  out-of-line  haul  charge  and  leave  the  door  open  by  which  the 
railway  companies  could  file  reasonable  rates  for  the  out-of-line  haul  on  Ontario  and 
Quebec  grains,  because,  as  I  understand  it,  heretofore  there  has  been  no  such  thing 
as  an  out-of-line  haul  on  these  gi'ains — it  was  simply  a  rate  in  and  a  rate  out. 

Xow  that  Ontario  and  Quebec  grain  is  enjoying  the  milling-in-transit  privilege, 
it  naturally  presupposes  a  new  tariff  giving  the  through  rate  plus  the  1  cent  stop- 
over charge  for  milling  purposes,  and,  therefore,  without  expressing  any  opinion  as 
to  whether  the  tariff  filed  for  that  particular  business  is  fair  or  not,  some  tariff  must 
be  provided,  and  I  think  that  portion  of  the  tariffs  filed  effective  the  1st  day  of  Feb- 
ruary instant,  viz.,  that  applying  to  Ontario  and  Quebec  grain  for  milling-in-transit 
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purposes,  should  be  allowed  to  remain,  with  leave  reserved  to  the  millers,  or  any 
interested  party,  to  apply  to  the  Board  for  a  change,  j^s'o  great  injury  can  be  done  to 
any  interest  by  this  arrangement,  because,  in  a  teleg-ram  from  the  Dominion  Millers' 
Association,  dated  the  9th  instant,  it  is  sated  as  follows: — 

"  No  Ontario  grain  moving  as  crop  practically  all  marketed  so  statistics 
asked  valueless." 

It  was  never  my  intention,  however,  that  the  railway  companies  should  in  any 
way  interfere  with  existing  out-of-line  hauls,  which,  of  course,  would  affect  all  western 
grains,  and  I  do  not  see  how  such  an  interpretation  could  properly  have  been  applied 
to  the  words  hereinbefore  quoted,  and,  even  if  such  interpretation  could  be  justified, 
1  do  not  think  the  companies  would  be  justified  in  filing  a  rate  effective  on  a  given 
date  without  giving  the  public  an  opportunity  to  investigate.  Therefore,  in  my 
opinion,  so  much  of  the  tariffs  above  referred  to  as  applies  to  the  out-of-line  haul  on 
western  gi-ains  should  be  suspended  as  of  the  1st  day  of  February  instant,  with  leave 
to  the  transportation  companies  to  apply  to  the  Board  for  an  adjustment  of  rates,  if 
the  same  be  necessary. 

Ottawa,  O.nt.,  February  13,  1922. 

Assistant  Chief  Commissioner  McLean  and  Commissioner  Eutherford  concurred. 


GENERAL  ORDER  No.  357 

In  Oie  iiiattrr  of  the  application  of  the  Canadian  National  Millers'  Association  and 
the  Dominion  Millers  Association  for  an  Order  suspending  the  tariffs  or  supple- 
ments to  the  tariffs  filed  with  the  Board  in  pursuance  of  its  General  Order  No. 
35.!f,  dated  January  Jf,  1922,  increasing  the  rates  for  out-of-line  haul  on  Western 
grain  milled  in  Eastern  Canada. 

File  No.  8641.12 

Tuesday,  the  14th  day  of  February,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

J.  G.  Rutpierford,  C.M.G.,  Commissioner. 

Upon  reading  the  application  and  what  was  alleged  in  support  thereof, — 

The  Board  orders:  That  the  tariffs  or  supplements  to  tariffs  filed  by  the  railway 
companies  in  accordance  with  the  requirements  of  the  said  General  Order  No.  354, 
dated  January  4,  1922,  in  so  far  as  such  tariffs  or  supplements  to  tariffs  increase  the 
(•barge  for  out-of-line  haul  on  western  grain  moving  all  rail  or  lake  and  rail  to  milling 
points  in  Eastern  Canada,  be,  and  the  same  are  liereby,  suspended  from  their  effective 
dates,  with  leave  to  the  said  railway  companies  to  apply  to  the  Board  for  an  adjust- 
ment of  rate,  if  necessary. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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ORDEK  No.  32091 

In  the  matter  of  the  application  of  the  Chatham,  Wallacehurg  and  Lake  Erie  Railway 
Company,  hereinafter  called  the  "applicant  company,'"  under  Section  380  of 
the  Railway  Act,  1019,  for  approval  of  its  Standard  Freight  Mileage  Tariff, 
C.R.C.  No.  672,  on  file  with  the  Board  under  file  No.  2609.1. 

Saturday,  the  4th  day  of  February,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Traffic  Officer  of  the 
Board, — 

The  Board  orders:  That  the  applicant  company's  Standard  Freight-  Mileage 
Tariff  C.R.C.  ^o.  672,  on  file  with  the  Board  under  the  said  file  :N'o.  2609.1,  be^  and  it 
is  hereby,  approved;  the  said  tariff,  with  a  reference  to  this  order,  to  be  published  in 
at  least  two  consecutive  weekly  issues  of  the  Canada  Gazette. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  Xo.  32130 

In  the  matter  of  the  application  of  the  Bell  Telephone  Company  of  Canada,  herein- 
after called  the  "  applicant  company,"  under  Section  375  of  the  Railway  Act, 
1919,  for  approval  of  the  tariffs  of  rates  filed,  showing  increases  for  exchange 
services.  • 

Case  1^0.  955 

Thursday,  the  16th  day  of  February,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLeax,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C,  Deputy  Chief  Comynissioner. 

A,  C.  Boyce,  K.C,  Commissioner. 

C.  LAWRE^X'E,  Commissioner. 

Upon  hearing  the  application  at  the  various  sittings  of  the  Board  held  in  Ottawa, 
in  the  presence  of  counsel  for  the  applicant  company,  and  counsel  and  representa- 
tives for  the  province  of  Ontario,  the  Ontario  Associated  Boards  of  Trade,  the  city 
of  Montreal,  the  city  of  Hamilton,  the  city  of  Toronto,  the  Toronto  Board  of  Trade, 
the  Canadian  Manufacturers'  Association,  the  Retail  Merchants'  Association,  the 
Canadian  Lumbermen's  Association,  and  the  Hamilton  Chamber  of  Commerce,  the 
evidence  offered  and  what  was  alleged  at  the  said  hearings,  and  upon  reading  what 
has  been  filed  in  support  of  the  application  and  in  opposition  thereto, — 

The  Board  orders:  That  the  application  be,  and  it  is  hereby,  dismissed. 


F.  B.  CARVELL, 

Chief  Commissioner^ 
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GENERAL  ORDER  No.  358 

In  the  matter  of  applications  to  the  Board  in  respect  to  railway  crossings  of  highways 
in  the  Provinces  of  Manitoba,  Saskatchewan,  Alberta,  and  British  Columbia. 

File  No.  24420.1 

Wednesday,  the  22nd  day  of  February,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 

Hon.  W.  B.  Nantel,  K.C.,  Deputy  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

C.  Lawrence,  Commissioner. 

In  pursuance  of  the  powers  conferred  upon  the  Board  by  sections  34  and  256  of 
the  Railway  Act,  1919,  and  of  all  other  powers  possessed  by  it  in  that  behalf, — 

The  Board  orders:  That  all  railway  companies  within  the  legislative  authority 
of  the  Parliament  of  Canada,  constructing  or  operating  railways  in  the  provinces  of 
Manitoba,  Saskatchewan,  Alberta,  and  British  Columbia,  do,  in  addition  to  any  notice 
required  to  be  served  upon  the  local  municipality,  or  other  persons  concerned,  serve 
copies  of  notices  of  all  applications  to  the  Board  with  respect  to  railway  crossings  of 
highways  in  the  said  provinces,  and  outside  the  limits  of  incorporated  cities  or  towns 
therein,  upon  the  following  representatives  of  the  Governments  of  the  said  provinces, 
respectively,  namely : — 

(1)  In  the  province  of  Manitoba,  upon  the  Minister  of  Public  Works. 

(2)  In  the  province  of  Saskatchewan,  upon  the  Minister  of  Highways. 

(3)  In  the  province  of  Alberta,  upon  the  Minister  of  Public  Works. 

(4)  In  the  province  of  British  Columbia,  upon  the  Minister  of  Public  Works. 
And  shall  furnish  tlie  Board  with  evidence  of  service  of  such  notice  before  any  such 
application  shall  be  disposed  of  by  the  Board. 

F.  B.  CARYELL, 

Chief  Commissioner 
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Application  of  Carroll  Bros.,  Buffalo,  N.Y.,  for  an  Order  of  the  Board  fixing  the 
charges  for  the  siding  into  applicants'  property  about  one  mile  west  of  Sherh- 
ston,  being  from  the  Buffalo  and  Goderich  line  of  the  Grand  T runic  Railway  at 
M.P.  15,  and  being  on  the  west  half  of  Lot  8,  Concession  1,  Township  of 
Humberstone,  County  of  Welland,  Ontario,  and  branch  sidings. 

The  applicants  ask  the  Board  in  the  alternative  to  make  an  order  for  a  spur  under 
Section  185  of  the  Railway  Act. 

File  Xo.  30135 

JUDGMENT 

McLeax,  AssISTA^'T  Chief  Commissioner: 

The  application  as  launched 'asks  the  Board  to  fix  the  charges  for  the  siding  into 
the  applicant's  property  about  one  mile  west  of  Sherkston,  Buffalo  and  Goderich 
branch  of  the  Grand  Trunk  Eailway,  and  located  on  the  west  half  of  lot  8,  concession 
1,  township  of  Humberstone,  county  of  Welland.  The  applicants  allege  that  the 
charges  made  by  tdie  Grand  Trunk  Company  against  the  applicants  in  respect 
of  the  siding  discriminate  against  the  applicants  and  are  in  favour  of  their  competi- 
tors in  business,  the  Empire  Limestone  Company  of  New  York.  The  gravamen  of 
the  complaint  is  that  the  applicants  are  in  competition  in  business  with  the  Empire 
Limestone  Company,  and  that  the  siding  rental  charges  of  the  latter  are  much  less 
than  those  of  the  former. 

An  agreement  was  entered  into  on  the  20th  day  of  June,  1905,  between  Carroll 
Bros,  and  the  Grand  Trunk.  The  said  agreement  provided,  in  respect  of  a  siding 
5,100  feet  in  length  of  which  210  feet  were  located  on  the  right  of  way  and  4,890  feet 
outside  of  the  lands  of  the  railway  company,  that  the  right  of  way  outside  of  the  lands 
of  the  railway  company  was  to  be  provided  by  the  Carroll  Bros.;  and  further,  the 
Carroll  Bros,  were  to  complete  all  the  works  of  grading,  including  culvert  and  trestle 
work,  which  the  superintendent  of  the  railway  in  charge  of  the  portion  of  the  railway 
concerned  might  deem  necessary.  Carroll  Bros,  were  also  to  provide  on  the  ground 
all  ties  and  other  materials  and  things  deemed  necessary  by  the  superintendent  for 
the  siding.  Provisions  were  made  that  the  railway  was  to  provide  the  rails,  switches, 
frogs,  fastenings  and  signals,  and  all  other  iron  and  steel  work  required  for  the  con- 
struction of  the  siding.  All  of  these  were  to  remain  the  property  of  the  railway  com- 
pany. 

The  railway  company  was  to  lay  the  track  for  the  siding  at  the  expense  of  the 
applicants,  Carroll  Bros. 
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An  estimate  in  respect  of  other  work  which  the  railway  company  undertook  to  do 
for  the  applicants,  said  estimate  also  covers  materials,  amounted  to  $1,222.10.  It  was 
provided  that  this  was  to  be  paid  over  before  the  work  was  commenced. 

The  Cflrpoll  Bros,  were  to  pay  to  the  railway  company,  half  yearly  in  advance, 
interest  at  the  rate  of  6  per  cent  per  annum  on  the  value  of  the  rails,  switches,  frogs, 
fastenings  and  signals,  and  all  other  iron  and  steel  material  of  the  company  in  the 
said  siding,  which  has  been  estimated  at  the  sum  of  $3,306.95. 

Without  going  further  into  the  detail  of  the  agreement,  it  might  be  set  out  that 
in  paragraph  17,  the  agreement  was  to  be  in  force  and  continue  from  June  20,  1905, 
until  five  years  from  the  end  of  1905  unless  terminated  otherwise,  as  provided  by  the 
agreement.  The  latter  pi'ovision  refers  to  the  powers  of  the  railway  to  terminate  the 
agreement  at  any  time  of  the  year  upon  giving  Carroll  Bros,  three  months'  notice. 

Various  additional  agreements  were  entered  into  bearing  on  the  question  of 
extensions  of  trackage.  An  agreement  of  October  26,  1905,  provided  for  an  extension 
at  the  southerly  end  of  the  siding  of  1,001  feet.  It  was  provided  that  in  respect  of 
the  materials  concerned  there  was  to  be  interest  at  the  rate  of  6  per  cent  per  annum. 
In  another  agreement,  dated  June  14,  1907,  provision  was  made  for  an  extension  at 
the  southeasterly  end  of  the  siding,  said  extension  being  450  feet  in  length.  Provision 
is  also  made  in  this  agreement  for  the  payment  of  interest  at  the  rate  of  6  per  cent 
per  annum  on  the  rails,  switches,  frogs,  fastenings  and  signals,  and  other  iron  and 
steel  material  required  for  the  said  length  of  siding,  all  of  which  materials  are  recited 
as  remaining  the  property  of  the  railway  company. 

Again  on  October  10,  1907,  there  is  provision  for  a  further  extension  south- 
easterly of  600  feet,  and  the  same  conditions  occur  in  regard  to  interest.  On  August 
9,  1909,  there  is  another  agreement  for  a  further  lengthening  of  the  spur  at  the 
easterly  end  by  an  addition  of  700  feet,  the  usual  provisions  as  to  interest  being  con- 
tained in  the  agreement. 

On  the  3rd  of  May,  1911,  there  is  an  agi'eement  which  recites  by  title  the  original 
agreements  and  the  supplementary  agreements.  It  sets  out  that  the  railway  company 
has  furnished  all  the  rails,  switches,  frogs,  etc.,  and  iron  and  steel  materials  for  the 
laying  of  the  said  tracks  subject  to  the  terms  of  the  said  agreement,  and  the  payment 
of  rental  therefor  by  Carroll  Bros,  to  the  railway  company.  It  recites  that  at  the 
request  of  Carroll  Bros,  the  railway  company  had  furnished  and  delivered  to  Carroll 
Bros,  on  April  20,  1910,  certain  specified  additional  material  valued  at  $560.79,  which 
material  the  Carroll  Bros,  had  used,  or  intended  to  use,  to  make  an  extension  of  1,000 
feet  in  the  system  of  the  siding  at  Sherkston.  Provision  is  made  for  the  usual  interest 
charges. 

In  the  various  agreements  to  which  reference  has  been  made  the  concluding 
words  are,  in  respect  to  these  various  extensions,  in  effect  that  the  said  extensions  as 
completed  should  be  taken  and  considered  as  if  the  construction  and  maintenance 
thereof  had  been  originally  contemplated  by  and  under  the  said  original  agreement  of 
June  20,  1905. 

The  solicitor  for  the  applicants  sets  out,  at  the  present  hearing,  that  since  the 
installation  of  the  siding  in  1905  the  applicants  have  given  freight  to  the  Grand 
Trunk  Railway  over  the  siding  to  the  extent  of  13,000  cars.  A  protest  was  lodged  by 
the  applicants  in  1914,  and  it  is  stated  that  said  applicants  paid  under  protest  the  rent 
which  the  Grand  Trunk  Railway  Company  insisted  upon  as  under  the  agreement ;  and 
that  in  the  year  1915  the  applicants  refused  to  pay  any  further  rent,  and  during  the 
last  year  and  a  half  the  applicants  have  not  used  the  siding  at  all. 

According  to  the  report  of  the  Board's  Chief  Engineer,  who  has  made  an  inspec- 
tion on  the  ground,  a  considerable  portion  of  the  trackage  is  not  in  good  shape.  It  is 
contended  by  counsel  for  the  railway  company  that  owing  to  the  siding  having  got 
into  disrepair  and  being  dangerous,  so  that  it  could  not  be  safely  operated,  they  had 
spike^i  the  switch. 

The  parties  are  not  in  unison  as  to  whether  a  siding  agreement  still  exists.  Mr. 
Hellmuth,  counsel  for  the  applicants  at  the  hearing,  points  out  that  the  siding  agree- 
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ment  expired  under  the  five-year  period  in  December,  1910,  but  the  various  arrange- 
ments ran  on  after  the  termination  of  the  agreement.  Mr.  Chisholm  contends  that  the 
agreement  is  not  at  an  end.  The  view  I  take  in  the  matter  is  that  it  is  not  necessary 
to  express  any  opinion  on  this  phase  of  the  matter. 

As  already  pointed  out,  the  Board  is  asked  to  fix  the  terms  of  user  of  the  siding 
in  so  far  as  rental  charges  are  involved.  What  is  herein  concerned  has  nothing  to  do 
I  with  rates;  it  is  concerned  with  a  situation  where  tracks  are  laid  down  under  what 
might  be  called  a  co-operative  arrangement;  that  is  to  say,  certain  work  is  done  by 
the  industry  owner  and  right  of  way  is  furnished  by  him  for  the  track  to  serve  his 
industry.  In  addition,  the  railway  company  does  certain  work  and  makes  a  charge 
therefor,  and  in  addition  it  supplies  the  spikes,  rails,  iron,  etc.,  on  a  rental  basis. 

The  applicants,  dealing  with  this  phase  of  the  matter,  direct  the  Board's  attention 
to  the  arrangement  existing  with  the  Empire  Limestone  Company,  and  say  that  under 
the  agreement  between  the  Grand  Trunk  and  the  Empire  Limestone  Company  the 
Grand  Trunk  maintains  as  great  or  greater  length  of  siding  for  the  Empire  Limestone 
Company  than  it  does  in  the  case  of  Carroll  Bros.;  and  further,  the  Empire  Lime- 
stone Company  only  has  a  rental  charge  of  $51  a  year. 

The  Grand  Trunk,  in  its  answer,  argues  that  there  is  one  essential  difference 
between  the  Carroll  Bros',  spur  and  the  Empire  Limestone  Company's  spur.  It  is  set 
out  that  in  the  latter  case  the  railway  has  the  free  use  with  its  engines  and  cars  for 
any  purpose  of  a  very  large  portion  of  the  siding,  the  intention  being  tha't  it  be  used 
by  passing  trains,  thus  doing  away  with  the  necessity  of  a  separate  passing  track. 

There  is  some  dispute  here  also  as  to  whether  similar  services  have  not  been 
afforded  over  the  tracks  of  the  Carroll  siding.  It  is  contended  on  behalf  of  Carroll 
Bros,  that  the  siding  has,  in  a  great  many  cases,  been  used  as  a  passing  siding.  The 
Board's  Chief  Engineer  reports  that  it  would  be  contrary  to  the  rules  and  regulations 
to  use  the  Carroll  siding  as  a  passing  track,  because  it  is  not  situated  where  there  is 
a  telegraph  office,  and  while  it  could  be  used  in  emergency,  and  might  be  used  in  an 
odd  case,  it  certainly  could  not  be  used  in  a  regular  manner,  the  same  as  the  siding 
at  the  Empire  Limestone  Company's  pits. 

The  fundamental  question  is  concerned  with  the  Board's  jurisdiction. 

Under  sections  180  to  187  of  the  Railway  Act  of  1919,  certain  provisions  are  set 
out  in  respect  of  branch  lines  and  industrial  spurs.  The  analogous  provisions  as  set 
out  in  the  Act  of  1906  will  be  found  in  sections  221  to  226,  inclusive ;  and  in  the  Act  of 
1903  they  will  be  found  in  sections  175  and  176.  There  has  been  a  gradual  broadening 
of  powers. 

Under  section  180  the  company  may,  for  the  purposes  of  its  undertaking,  con- 
struct, maintain  and  operate  branch  lines,  not  exceeding  in  any  one  case  six  miles  in 
length,  from  the  main  line  of  the  railway  or  from  any  branch  thereof.  Under  this 
section  a  branch  line  may  be  built,  the  company  exercising  its  rights  as  to  compulsory 
taking  of  land,  and  thereafter  completing  the  work.  'No  question  then  will  arise  as 
to  whether  the  branch  line  in  question  is  part  of  the  railway.  The  answer  is  obvious. 
On  the  other  hand,  under  this  section  applications  may  be  made  involving  different 
procedure. 

A  great  many  applications  are  received  by  the  Board  dealing  with  branch  lines 
constructed  to  serve  industries  in  connection  with  which  there  is  the  co-operative 
scheme  of  construction  coupled  with  an  annual  charge,  which  has  already  been 
referred  to.  The  terms  on  which  a  railway  enters  upon  the  construction  are  defined 
in  the  siding  agreement,  which  sets  out  a  contractual  basis  agreed  upon  by  the  parties. 

The  Board  has  no  power  to  compel  the  construction  of  a  branch  line  to  serve  an 
industry  under  sections  180  to  184  of  the  Railway  Act  of  1919.  By  section  185  pro- 
vision is  made  for  forced  construction.  Where  an  industry  or  business  is  established, 
or  intended  to  be  established  within  six  miles  of  the  railway,  and  the  owner  of  the 
industry  or  business  is  desirous  of  obtaining  railway  facilities  in  connection  with  the 
business,  and  cannot  agree  with  the  railway  company  as  to  the  construction  and 
operation  of  the  branch,  then  the  Board  has  power,  on  application,  to  intervene,  and 
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under  this  section  the  Board  may  decide  what  sum  is  necessary  for  the  construction 
of  the  facility,  and  may  make  provision  for  refund  on  a  per  car  basis  of  the  total 
amount  involved. 

The  subject  matter  of  section  185  is  covered  by  section  226  of  the  Act  of  1906,  and 
by  section  176  of  the  Act  of  1903.    Section  176  of  the  Act  of  1903  is  a  new  section. 

The  question  of  the  Board's  powers  in  connection  with  the  Branch  Lines  sections 
as  distinct  from  the  aforesaid  section  or  sections,  has  been  the  matter  of  adjudication. 

In  Blachwoods  and  Manitoha  Brewing  and  Malting  Co.  v.  Canadian  Northern 
Railway  and  City  of  Winnipeg,  J^J/.  S.C.R.  92,  it  was  held  that  the  Board  of  Railway 
Commissioners  for  Canada  had  not  the  power  (except  on  expropriation  or  consent  of 
the  owner)  to  order  that  a  private  industrial  spur- track  or  siding,  constructed  and 
o]ierated  under  an  agreement  between  a  railway  company  and  the  owner  of  the  land 
upon  which  it  is  laid  and  used  only  in  connection  with  the  business  of  such  owner, 
shall  be  also  used  and  operated  as  a  branch  of  the  railway  with  which  it  is  connected. 

In  Clover  Bar  Coal  Co.  v.  Humherstone,  Grand  Trunk  Pacific  Railway  and  Clover 
Bar  Sand  and  Gravel  Cos.,  JfS  S.C.R. ,  SJ^S,  it  was  held  that  notwithstanding  provisions 
in  an  agreement  under  which  a  private  industrial  spur  or  siding  has  been  constructed 
entitling  the  railway  company  to  make  use  of  it  for  the  purpose  of  affording  shipping 
facilities  for  themselves  and  persons  other  than  the  owners  of  the  land  upon  which 
it  has  been  built,  the  Board  of  Railway  Commissioners  for  Canada,  except  on  expro- 
priation and  compensation,  has  not  the  power,  on  the  application  under  section  226 
of  the  Railway  Act  (R.S.C.,  1906,  chap.  37),  to  order  the  construction  and  operation 
of  an  extension  of  such  spur  or  siding  as  a  branch  of  the  railway  with  which  it  is 
connected. 

A  similar  matter  was  involved  in  Boland  v.  Grand  Trunh  Ry.  Co.,  18  Can.  Ry, 
Cas.,  60.    The  following  language  was  used  at  p.  64: — 

"  I  am  of  the  opinion  that  construction  made  under  an  order  issued  under 
the  provisions  of  section  222  is  not  ipso  facto  railway  property.  Whatever  the 
effect  of  such  order  might  be  as  against  the  railway  company,  it  cannot  in  any 
way  affect  the  title  of  the  others  and  transfer  the  right  of  way  on  which  the 
siding  may  be  built,  from  them  to  the  railway.  While  it  well  may  be  that  the 
section  contemplates  the  acquisition  of  the  right  of  way  by  the  railway  com- 
pany, it  can  only  contemplate  this  being  done  by  agreement  with  the  land- 
owner or  after  payment  of  compensation  fixed  under  the  appropriate  sections 
of  the  Act.   Nothing  of  the  sort  has  happened  here." 

The  essence  of  the  decisions  is  that  a  spur  line  constructed  under  the  provisions 
of  section  222  (181  of  the  present  Act)  does  not  become  part  of  the  railway  of  the 
company  where  the  branch  in  question  is  built  on  the  basis  of  a  co-operative  construc- 
tion, as  already  referred  to  above. 

The  decisions  establish  that  in  order  to  make  a  branch  line,  whose  basis  is  a 
consensual  arrangement  evidenced  in  a  siding  agreement,  part  of  the  railway,  it  is 
necessar>^  to  use  expropriatory  powers;  tkat  is  to  say,  the  railway,,  acting  on  the  part 
of  the  individual  concerned,  may  take  steps  to  expropriate  and  incorporate  the  branch 
line  in  its  own  system.  The  Board  has  no  power  to  direct  the  extension  of  the  siding 
not  built  under  the  compulsory  construction  sections  unless  there  is  expropriation. 
The  branch  line  so  situated  is,  within  the  reasoning  of  the  decisions,  not  a  part  of  tliG 
railway.  This  being  so,  it  would  appear  that  as  to  the  terms  of  construction  of  the 
branch  line  the  provisions  contained  in  one  siding  agreement  have  no  necessary 
bearing  upon  the  terms  contained  in  another  siding  agreement.  In  other  words,  such 
siding  agreement,  in  respect  of  terms  of  rental  for  example,  stands  by  itself. 

An  equally  fundamental  matter  is  the  question  of  the  powers  of  the  Board  to 
make  the  revision  of  terms  as  asked  for.  If  the  Board  possessed  powers  under  sections 
180  to  184,  the  group  of  sections  given  the  caption  of  "  Branch  Lines  "  in  the  Act  of 
1919,  to  determine  t'he  conditions  as  to  construction  and  operation — which  of  necessity 
includes  payments  necessary  in  connection  with  such  construction — when  the  parties 
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are  not  in  agreement,  it  would  have  been  unnecessary  to  confer  on  the  Board  the 
powers  set  out  in  section  185.  If  the  Board  has  no  power  under  the  "  Brarfch  Lines  " 
sections  to  fix  at  the  outset  the  terms  as  to  co-operative  construction  and  cost  of  main- 
tenance, then  it  also  follows  that  the  Board  is  without  power  to  revise  the  terms  so 
agreed  upon  and  fixed  in  a  contractual  arrangement. 

If  further  evidence  of  the  limitation  of  the  Board's  powers  in  this  respect  were 
necessary,  reference  to  the  provisions  of  section  185  would  appear  to  be  sufficient. 

Section  185,  it  is  further  to  be  noted,  does  not  empower  the  Board  to  deal  with  the 
co-operative  type  of  construction  and  division  of  cost  of  maintenance,  which  is  set 
out  in  the  siding  agreements,  but  provides  for  the  deposit  of  "  such  sum  or  sums  a« 
are  .  .  .  sufficient  or  .  .  .  necessary  to  defray  all  expenses  of  constructing  and 
completing  the  spur  or  branch  line  in  good  working  order,  including  the  cost  of  the 
right  of  way,  incidental  expenses  and  damages." 

As  the  matter  presents  itself  to  me,  the  difference  in  rental  terms  as  between 
siding  agreements  affords  no  criterion  of  discrimination.  The  only  section  under 
which,  in  my  opinion,  the  Board  can  act  in  the  present  matter  is  section  185.  And  if 
agreement  is  not  entered  into  on  a  satisfactory  basis  between  the  parties  under  the 
"  Branch  Lines  "  sections,  the  only  action  the  Board  can  take  is  under  section  185. 

Ottawa,  February  7,  1922. 

The  Chief  Commissioner,  Hon.  F.  B.  Carvel],  K.C. ;  the  Deputy  Chief  Commis- 
sioner, Hon.  W.  B.  Nantel,  K.C;  and  Commissioners  A.  C.  Boyce,  K.C,  and  J.  G. 
Rutherford,  C.M.G.,  concurred. 


Application  of  the  Rohin  Hood  Mills,  Limited,  Mooaejaw,  Sash.,  and  Montreal,  Que., 
for  a  ruling  whether  Sections  1  and  2  of  General  Order  No.  231^,  dated  May  22, 
1918,  were  applicable  to  milled  in  transit  arrangements  to  destinations  east  of 
Port  Arthur,  Fort  William  and  Armstrong ,  Ont. 

File  8611.3 

JUDGMENT 

McLean,  Assistant  Chief  Commissioner  : 

What  is  involved  is  a  question  of  tariff  construction.  In  order,  however,  to  make 
clear  the  conditions  which  have  given  rise  to  the  question,  it  is  necessary  to  cover  in 
considerable  detail  the  history  of  what  is  concerned. 

Under  the  Board's  judgment  of  December  26,  1917,  in  "  The  Fifteen  Per  Cent 
Case,"  the  following  language  was  used: — 

"  In  so  far  as  concerns  carload  rates  on  grain,  flaxseed  and  other  products 
in  the  West,  other  than  the  rates  to  the  Lake  Superior  ports  and  intermediate 
points  held  down  by  the  terminal  rates,  also  on  the  same  commodities  from 
Port  Arthur  and  Fort  William  eastward  and  carload  grain  and  grain  products 
to  Eastern  Canada,  I  would  allow  the  application  for  a  flat  15  per  cent 
advance,  subject  to  maximum  increase  of  2  cents  per  100  pounds  on  existing 
rates." 

Board's  Judgments,  Orders,  etc..  Vol  VII,  JfJ/-0 

General  Order  No.  213,  of  date  December  26,  1917,  issued  making  the  rates 
covered  by  the  judgment  in  the  Fifteen  Per  Cent  Case  effective  not  earlier  than 
February  1,  1918. 

Without  detailing  the  intervening  steps,  it  may  be  set  out  that  by  Privy  Council 
Order  No.  229,  of  January  30,  1918,  reference  is  made  to  the  appeal  which  had  been 
lodged  by  the  Government  of  the  province  of  Monitoba,  the  Winnipeg  Board  of  Trade 
Shipping  Section,  the  Western  Retail  Lumbermen's  Association,  Winnipeg,  and 
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others;  and  it  was  ordered  that  the  operation  of  the  rates  which  under  the  order 
appealed  from  (General  Order  No.  213)  would  otherwise  go  into  force  on  the  1st 
day  of  February,  1918,  be  postponed  until  the  15th  day  of  March,  1918. 

Subsequent  to  March  15,  various  communications  were  received  bearing  on  the 
rates  applicable  to  grain,  especially  to  transit  arrangements.  A  communication 
from  the  Northwest  Grain  Dealers'  Association,  dated  March  26,  1918,  stated  that 
considerable  confusion  had  developed  in  the  West  from  the  application  of  the  new 
rates  of  freight  to  the  shipments  of  coarse  grains.  It  was  said  that  there  had  been 
in  the  past  a  considerable  volume  of  shipment  of  oats  and  other  grains  into  interior 
terminal  elevators,  and  after  varying  periods  of  storage  in  these  terminals,  dependent 
upon  the  supply  of  cars  for  reshipment  the  grain  had  been  reloaded  and  forwarded  to 
the  terminals  at  Port  Arthur  and  Fort  William,  or  to  points  in  Eastern  Canada. 
It  was  stated  that  the  elevator  operators  in  the  case  of  grain  billed  from  original 
stations  before  the  15th  of  March,  expected  the  service  to  be  carried  out  under  the 
old  rates,  but  the  railways  were  insisting  on  charging  the  new  rates  on  rebilling, 
claiming  that  the  balance  of  the  through  rate  included  the  2  cents  per  100  pounds 
increase  which  became  effective  March  15.  It  was  stated  that  the  contention  of 
the  Xorthwest  Grain  Dealers'  Association  was  that  the  contract  was  made  when  the 
car  was  billed  at  the  original  shipping  point,  and  that  the  old  rate  should  apply  to 
destinations,  with,  of  course,  the  usual  charge  of  1  cent  per  100  pounds  in  addition; 
and  a  ruling  was  asked  for. 

A  complaint  was  received  from  the  United  Grain  Growers,  Limited,  which  was 
of  the  same  tenor.    It  pointed  out  that — 

According  to  the  tariffs  which  were  in  effect  before  this  increase  was  put 
in,  provision  was  made  that  on  reshipments  made  to  Westfort,  Port  Arthur  and 
Fort  William  the  balance  of  the  through  rate  from  point  of  origin  to  desti- 
nation, plus  1  cent  per  100  pounds  for  extra  terminal  service,  would  be  pro- 
tected. As  the  shipments  which  were  forwarded  before  March  15,  and  were 
put  in  store,  started  under  the  old  rates,  we  are  under  the  impression  that 
these  rates  should  be  protected  on  the  reshipment,  as  the  contracts  with  the 
railway  companies  were  made  before  the  new  rates  became  effective." 

The  Quaker  Oats  Company,  which  does  business  both  in  Eastern  and  Western 
Canada,  protested  against  the  form  of  notification  of  the  Canadian  Pacific  Railway 

Company  to  its  agents*,  a  portion  of  which  read,  "  the  correct  rate  to  be  applied 

on  the  milled  product  is  that  in  effect  from  the  point  of  origin  or  basing  point,  in 
force  at  the  time  that  product  was  forwarded  from  milling  point."  A  copy  of  this 
circular  issued  by  M.  H.  Brown,  Division  Freight  Agent  of  the  Ontario  Division  of 
the  Canadian  Pacific  Hallway  Company,  dated  Toronto,  February  6,  1919,  is  on  file, 
including  the  notation  spoken  of. 

The  objection  was  to  the  words  "  in  force  at  the  time  that  product  is  forwarded 
from  milling  point."    The  contention  of  the  applicant  was — 

"  We  respectfully  submit  that  in  view  of  the  fact  that  all  Canadian 
carriers'  transit  tariffs  provide  a  through  rate  from  point  of  lOrigiji  to 
destination  and  under  the  interpretation  of  all  milling  in  transit  tariffs,  the 
rate  applicable  is  the  rate  in  effect  at  time  of  shipment  from  point  of  origin." 

Complaint  was  also  made  by  the  Northern  Grain  Company  of  Edmonton. 

In  the  decision  rendered  by  the  then  Chief  Commissioner,  Sir  Henry  Drayton, 
and  concurred  in  by  Commissioner  Goodeve — a  separate  concurring  decision  involving 
a  wider  issue  being  rendered  by  me, — it  was  set  out  that  a  ruling  of  the  Board  was 
asked  for  on  the  question  as  to  whether  flour  and  grain  products  milled  at  a  point  in 
transit  should  be  carried  to  destination  at  the  rate  which  obtained  when  the  original 
shipment  of  grain  was  made,  plus  1  cent  charge  for  stop-oved  privilege;  or  whether  the 
flour  or  other  grain  products  ought  to  move  at  the  through  rate  obtaining  at  the  time 
the  movement  of  flour  or  grain  products  takes  place. 
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On  consideration,  the  finding  of  the  Chief  Commissioner  was  set  out  in  summary 
form  as  follows  : — 

"  (1)  That  all  coarse  grain  which  moved  from  point  of  origin  prior  to  the 
loth  day  of  March  ought  to  move  forward  (if  shipped  in  the  six  months  period) 
from  the  milling  point  under  the  tariff  regulations  which  were  then  in  force, 
which  would  mean  that  the  milled  product  would  go  forw^ard  at  the  balance  of 
the  through  rate  existing  at  the  time  of  the  original  shipment. 

"  (2)  That,  in  connection  with  wheat,  all  wheat  which  was  shipped  prior 
to  the  15th  day  of  March  last,  will  move  at  the  wheat  rates  which,  at  the  time 
of  the  original  shipment,  were  and  still  are  applicable. 

"  (3)  That  all  wheat  originally  shipped  on  and  after  the  15th  day  of 
March  and  forwarded  from  milling  point  to  destination  before  the  1st  day  of 
June  next,  will  also  be  taken  to  destination  on  the  old  through  rate  basis. 

"  (4)  Wheat  which  was  originally  shipped  on  and  after  the  15th  March, 
but  which  has  not  been  forwarded  from  the  milling  point  before  the  1st  day 
of  June,  when  the  higher  wheat  rates  come  into  effect,  will  move  to  destination 
at  the  remainder  of  the  through  rate  applicable  at  that  time,  when  the  original 
shipment  has  been  made  by  a  company  whose  tariffs  express  the  milling  in 
transit  privilege  as  subject  to  the  payment  of  the  balance  of  the  through  rate 
effective  on  date  of  reshipment." 

Thereafter  this  was  implemented  by  'General  Order  'No.  284,  of  May  22,  1918. 
The  recital  sets  out: — 

"^n  the  matter  of  the  applications  of  the  United  Grain  Growers.  Limited, 
the  Northwestern  Grain  Dealers  Association,  the  Campbell  Flour  Mills  Com- 
pany, Limited,  the  Quaker  Oats  Company,  the  Cambridge  I^oller  Mills,  the 
Northern  Grain  Company,  et  al,  for  a  ruling  of  the  Board  in  the  matter  of 
protection  of  the  old  rates  on  grain  shipped  prior  to  .March  15,  1918,  to 
interior  mills  and  elevators  with  published  transit  privileges  and  reshipped 
after  the  new  rates  came  into  effect." 

Lender  date  of  August  31,  1918,  a  communication  was  received  from  the  Robin 
Hood  Mills,  Limited,  of  Moosejaw,  Sask.  The  essence  of  said  applicant's  contention 
is  that  General  Order  No.  234,  under  section  1,  covers  the  rate  from  point  of  origin 
to  final  destination  of  its  product,  "  whether  the  destination  be  points  west  or  east  of 
Fort  William,  Port  Arthur  or  Armstrong." 

The  applicant  also  sets  out  on  presentation  of  its  claim  for  alleged  excess  over- 
charges under  the  above-mentioned  order  that  the  railway  traffic  officials  had  ruled 
that  section  1  of  the  order  applied  to  Fort  William,  Port  Arthur  and  Armstrong  only, 
and  did  not  apply  to  destination  in  Eastern  Canada. 

In  a  memorandum  on  file,  the  late  Mr.  Hardwell,  Chief  Traffic  Officer  of  the 
Board,  expressed  the  opinion  that  the  effective  date  of  the  increased  wheat  rates 
allowed  in  the  Fifteen  Per  Cent  Case  had  been  deferred  until  June  1  by  General 
Order  No.  212  of  January  15,  1918,  owing  entirely  to  western  conditions  as  affected 
by  the  price-fixing  order  of  the  Board  of  Grain  Supervisors,  and  having  regard,  also, 
to  the  fact  that  the  Fort  William  market  quotations,  less  the  freight  rate  to  the  lake 
front,  fix  the  price  paid  to  the  growers.  See  in  this  connection  judgment  of  the 
Board  of  January  15,  1918 — Judgments,  Orders,  etc.,  Vol.  VII,  p.  Jf59.  He  stated 
that  his  understanding  of  the  practice  in  connection  with  the  milling  in  transit 
privilege  in  the  west  had  been  that  is  was  always  restricted  to  the  rate  to  the  lake 
front  and  that  thence  east  the  rate  current  east  of  Fort  William  had  been  added ;  and 
he  queried,  if  it  were  otherwise,  how  the  Ogilvie  Milling  Company  would  stand  under 
the  Eobin  Hood  Mills  Company's  interpretation,  paying,  as  the  Ogilvie  firm  would, 
the  local  rate  in  on  the  wheat  and  the  rate  east  current  at  the  date  of  the  shipment 
of  the  flour. 
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The  substance  of  the  memorandum  of  the  late  Chief  Traffic  Officer  of  the  Board, 
which  has  been  referred  to,  was  communicated  to  the  applicants  under  date  of 
November  7,  1918. 

In  a  letter  dated  jSTovember  14,  1918,  the  applicants  said: — 

"It  is  our  understanding  that  the  railways  east  of  Fort  William  have 
refunded  to  the  milling  companies  who  paid  the  increased  rate  effective  March 
15,  to  a  basis  of  the  old  through  rate  from  point  of  origin  of  the  grain  to  the 
final  destination  of  its  products  resulting  in  eastern  shippers  being  in  a  position 
to  place  their  products  in  markets  east,  for  instance,  Montreal,  at  2  cents  per 
100  pounds  less  than  it  is  possible  for  us  to  do  under  'Railway  interpretation  of 
Order  No.  234." 

On  this  added  matter  being  taken  up  with  the  Canadian  Pacific  Railway  Com- 
pany, it  stated  that  if  the  reference  in  question  dealt  with  refunds  made  by  eastern 
carriers  to  eastern  shippers  on  shipments  of  grain  from  Fort  William,  the  facts  were 
that  no  refunds  had  been  allowed. 

In  view  of  the  correspondence  which  had  taken  place,  the  Board  thought  it  was 
not  feasible  to  advance  the  matter  further  by  correspondence,  and  advice  was 
accordingly  given  to  the  Robin  Hood  Mills  'Company  and  the  Northern  Grain  Com- 
pany, who  had  both  raised  questions  as  to  the  proper  interpretation  of  the  Board's 
General  Order  No.  234  concerning  milling  in  transit  or  storage  of  western  grain  in 
transit. 

A  considerable  interchange  of  correspondence  thereafter  took  place  regarding  the 
fijcing  of  a  date  and  place  of  sitting  which  would  be  convenient  foi*  the  parties. 
Because  of  the  engagements  of  the  officials  of  the  companies  concerned,  a  considerable 
period  necessarily  elapsed.  A  sittings  was  arranged  for  in  Ottawa  on  November  18, 
1919,  to  hear  the  application  of  the  Robin  Hood  Mills  Company.  Postponement 
of  this  was  arranged  by  consent  of  the  parties. 

The  matter  was  next  set  down  for  hearing  on  February  17,  1920,  participated  in 
by  the  Chief  Commissioner  and  myself.  At  that  hearing,  Mr.  Tilston,  the  Traffic 
Manager  of  the  Montreal  Board  of  Trade,  who  appeared  for  the  applicants,  and 
Mr.  Lanigan,  Freight  Traffic  Manager  of  the  Canadian  Pacific  Railway  Company, 
were  apparently  in  agreement  as  to  an  adjustment  of  the  matter.  The  Board  was 
subsequently  advised  that  on  further  investigation  of  the  matter  Mr.  Lanigan  was  of 
opinion  that  he  could  not  accept  the  interpretation  placed  on  the  Board's  Oeneral 
Order  No.  234  by  the  applicant  company,  and  that  he  had  so  advised  Mr.  Tilston. 

The  matter  was  then  set  down  to  be  spoken  to  on  June  15,  1920j,  those  taking 
part  in  the  sittings  being  the  Chief  Commissioner,  the  Deputy  Chief  Commissioner 
and  Commissioner  Boyce. 

At  the  hearing,  the  position  as  developed  by  Mr.  Tilston,  for  the  applicant,  turned 
on  the  matter  of  tariff  construction.  As  already  pointed  out,  the  rates  in  Canadian 
Pacific  Railway  Tariff  C.R.C.  No.  W-2303,  effective  February  1,  1918,  were,  in 
common  with  others,  postponed  by  Order  in  Council,  and,  therefore,  did  not  become 
effective  until  March  15,  1918.  This  restored  and  make  operative  Canadian  Pacific 
Railway  Tariff  C.R.C.  W-2218  which  had  been  issued  effective  April  10,  1917. 

Under  this  tariff,  rule  6  deals  with  milling,  malting,  storage  and  cleaning  in 
transit  privileges.    Clause  A  under  this  heading  reads: — 

"  Under  this  tariff,  grain  may  be  shipped  to  stations  in  the  direct  line  of 
transit  for  milling,  malting,  storage  or  cleaning  in  transit,  and  reshipments 
made  to  Westfort,  Fort  William,  Port  Arthur  or  points  east  thereof  at  the 
balance  of  the  through  rate  from  point  of  origin  to  final  destination,  plus  1 
cent  per  100  pounds,  for  extra  terminal  service." 

The  argument  made  by  Mr.  Tilston  may  be  summarized:  The  grain  involved  was 
brought  into  Moosejaw  prior  to  March  15,  1918,  and  reshipped  out  to  destinations 
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east  of  Fort  William ;  and  it  was  contended  that  the  rule  which  has  been  quoted 
provides  for  the  protection  of  the  balance  of  the  through  rate  from  point  of  origin 
to  final  destinations  east  of  Port  Arthur. 

Rule  7  of  this  tariff  deals  with  the  method'  whereby  through  rates  from  shipping 
points  in  Manitoba,  Saskatchewan  and  Alberta  to  points  in  Eastern  Canada  are 
built  up.  In  discussing  this  phase  of  the  matter,  the  following  language  was  used  by 
Mr.  Tilston:— 

"I  will  take  the  part  of  clause  7  which  deals  with  all-rail;  I  need  not  take 
lake  and  rail. 

'  Through  rates  from  shipping  points  in  Manitoba,  Saskatchewan  and 
Alberta,  to  points  in  Canada  east  of  Fort  William  and  Port  Arthur,  via 
all-rail  route,  will  be  made  by  adding  the  proportionate  rates  published  in 
tariff  C.  P.  Ry.  No.  E-2080,  C.  R.  C.  ISTo.  E-2480,  December  10,  1912,  ot 
C.N.Ry.  No.  E-779,  C.R.C.  No.  E-689  October  15,  1915— or  as  subsequently 
amended  or  superseded — to  the  rates  as  provided  to  Fort  William  and 
Port  Arthur.' 

"  That  is  an  instruction  to  the  agent  at  Moosejaw  to  bill  through  to 
Montreal,  not  to  Fort  William  or  to  Halifax,  or  any  other  junction  point. 
It  gives  the  agent  instruction  to  waybill  through  from  Moosejaw  to  any 
destination  east  of  Port  William.  I  claim  that  this  is  a  through  rate,  and 
that  these  are  instructions  for  through  billing. 

"  I  think  I  have  said  as  much  as  I  need  to  say  about  the  position  we  take 
under  the  tariff.  We  claim  that  we  are  entitled  to  the  balance  of  the  through 
rate  in  effect  from  the  point  of  origin  prior  to  the  15th  of  March^  1918,  to  any 
destination  east  of  Fort  William,  as  the  two  tariffs  name  a  through  rate,  not  a 
combination  rate." 

In  the  argument  for  the  Canadian  Pacific  Railway  Company,  it  was  contended 
that  the  tariff  on  which  reliance  is  placed  applies  to  Fort  William,  not  to  poipits 
east  thereof;  that  the  rates  east  of  Fort  William  were  published  not  at  the  same 
time  as  the  changes  west  of  Fort  William;  that  they  varied  at  different  periods  from 
those  west  of  Fort  William;  and  it  was  stated  that  the  shipper  would  be  entitled 
to  the  balance  of  the  rate  to  Fort  William  plus  the  current  rate  from  that  point. 

As  developed  in  the  arguments  of  Mr.  Lanigan  and  Mr.  Flintoft,  it  was  contended 
that  on  a  movement  from  a  point  west  of  Fort  William  to  a  point  east  of  Fort 
William  there  were  two  separate  contracts  involved,  the  rate  breaking  at  Fort  William. 
To  quote  Mr.  Flintoft's  language: — 

"Under  the  practice  in  Canada,  we  have  had  two  very  distinct  transac- 
tions. We  have  had  a  contract  of  carriage  from  the  original  shipping  point 
to  the  milling  point,  which  is  complete  upon  arrival  at  the  milling  point.  That 
grain  may  never  go  any  further. 

"The  Chief  Commissioner:  Until  it  is  shipped  out,  that  contract  is  com- 
plete. 

"Mr.  Flintoft:  But  there  was  an  option  given  the  road  as  to  a  certain 
balance  of  the  rate.  When  a  new  contract  came  to  be  made,  there  was  a 
material  change,  and  our  contention  is  that  under  that  new  contract  the  rate 
in  effect  east  of  Fort  William  must  be  looked  to,  because,  while  it  is  in  them 
all  it  is  in .  Tariff  W-2046 ;  '  Through  rates  from  shipping  points  .  .  .  will  be 
made  by  adding  the  proportionate  rate  published  in  Tariff  ....  (or  as  sub- 
sequently amended  or  superseded.)' 

"I  would  like  to  draw  your  attention  to  this,  and  this  is  the  only  point 
it  seems  to  me,  in  view  of  the  fact  that  an  entirely  new  contract  is  made  from 
the  milling  point  to  ultimate  destination,  that  you  must  take  the  rate  which 
was  subsequently  superseded,  the  rate  in  the  original  tariff,  especially  in  view 
of  the  other  consideration  urged  by  Mr.  Lanigan." 
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Resuming  his  presentation,  Mr.  Lanigan  stated  that  the  ease  as  presented  in 
connection  with  General  Order  No.  234  was  one  presented  by  the  Northwest  Grain 
Dealers'  Association,  and  had  no  reference  to  a  situation  east  of  Fort  William; 
and  it  was  contended  that  all  that  was  involved  turned  on  their  being  entitled  to  the 
old  rate  to  Fort  William. 

Reference  has  already  been  made  to  the  fact  that  certain  milling  interests  east  of 
Fort  William  did  take  part  in  the  correspondence  leading  up  to  General  Order  No. 
234,  and  are  mentioned  in  the  recital.  It  does  not  appear  necessary  to  go  further 
into  this  phase  of  the  matter  since  what  is  involved  is  the  date  from  which  the  through 
rate  involved  runs,  and  this,  I  think,  has  to  be  arrived  at  by  construction  of  the  tariffs, 

In  referring  to  General  Order  No.  234,  !Mr.  Lanigan  contended  that  the  practice 
prior  to  the  issuance  of  General  Order  No.  234  was  in  building  up  a  through  rate  to 
take  the  balance  of  the  rate  to  Fort  William  and  add  the  current  rate  to  the  point 
east.  It  was  contended  that  this  was  what  the  Board  had  in  mind  in  issuing  the 
General  Order,  and  it  was  what  the  Board  was  dealing  with. 

It  was  strenuously  contended,  both  by  Mr.  Lanigan  and  Mr.  Flintoft,  that  the 
interpretation  asked  for  by  the  Robin  Hood  Mills  Company  would,  if  granted,  create 
a  discriminatory  position.    Mr.  Flintoft  (at  p.  3223,  Vol.  328)  said: — 

"  The  fact  is  that  the  other  interpretation  would  result  in  a  very  wide 
divergence  between  the  rate  accorded  to  one  class  of  shippers  as  compared  with 
another  class  of  shippers,  shipping  the  same  commodity  over  the  same  rails  to 
the  same  destination  under  identically  same  conditions." 

Mr.  Lanigan's  position  may  be  taken  as  summarized  at  p.  3205  of  Vol.  328,  as 
follows : — 

"  Mr.  Lanigan  :  If  their  interpretation  of  your  Order  was  right,  they  should 
have  paid  a  20  cent  instead  of  an  18  cent  rate. 

Take  the  case  of  Maple  Creek,  a  point  where  considerable  grain  is  grown 
and  shipped  in  transit  to  Moosejaw,  on  the  main  line  and  in  the  direct  line  of 
traffic.  There  is  only  a  small  percentage  of  the  grain  raised  in  the  Northwest 
that  is  milled  in  transit;  the  bulk  goes  through,  to  be  milled  in  eastern  Canada 
to  be  used  for  domestic  requirements  or  for  export.  Outside  of  that,  it  goes 
into  the  Fort.  William  and  Port  Arthur  elevators,  because  those  are  the  basic 
points  for  the  price  of  the  grain;  that  is  where  they  get  their  inspection, 
where  they  get  their  final  rates,  and  where  they  get  a  household  receipt,  and 
upon  payment  of  all  charges  up  to  the  time  the  wheat  reaches  the  terminal  at 
Fort  William  they  get  a  warehouse  receipt  from  any  terminal  warehouse  there. 

There  is  a  mill  at  Fort  William,  a  large  mill  of  the  Ogilvie  Flour  Mills 
Company.  They  bring  in  wheat  from  the  west  to  Fort  William,  grind  it  there 
and  reship  it  from  there.  All  the  rates  break  at  Fort  William — the  rates 
to  and  from  Fort  William — consequently  if  they  were  bringing  in  grain  from 
Maple  Creek,  grinding  it  at  Fort  William  and  reshipping  it  from  there  they 
would  pay  the  inward  rate  of  21  cents,  and  when  they  wanted  to  ship  it  out 
they  would  pay  the  30-cent  rate,  the  out  rate.  But  under  the  interpretation  of 
this  Board's  Order,  the  Fort  William  man  would  pay  41  cents,  and  the  Moose- 
jaw  man  would  pay  44  cents — 21  plus  23  cents.  I  submit  that  the  Board  can 
hardly  penalize  nine-tenths  of  the  shippers  (because  the  bulk  of  the  grain  goes 
to  Fort  William)  by  saying  that  if  they  ship  their  grain  to  the  Moosejaw 
elevators  or  to  the  Robin  Hood  Mills  in  the  interior  they  will  get  a  rate  of  8 
cents  less  than  the  other  shippers  who  ship  nine- tenths  of  the  grain  to  Fort 
William.  I  don't  think  the  Board  ever  meant  anything  of  the  kind.  They 
could  not  possil)ly  mean  it." 

Revisions  in  rates  have  resulted  from  the  rate  decreases  in  1914  and  the  rate 
increases  in  1918,  and  various  changes  have  taken  place  not  only  as  to  rates  but  also 
as  to  matters  of  wording. 
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In  order  adequately  to  appreciate  the  significance  of  these  changes  in  wording, 
it  will  be  necessary  to  go  back  some  years.  The  tariff  effective  in  1912  will  serve  as 
an  adequate  starting-place. 

Effective  October  21,  1912,  the  Canadian  Pacific  Kailway  put  in  Tariff  C.R.C. 
Xo.  W-1T69,  which  was  a  special  proportionate  tariff  on  grain  and  flaxseed,  also  grain 
products,  from  stations  in  JVIajiitoba,  Saskatchewan  and  Alberta  to  Westfort,  Fort 
William  and  Port  Arthur,  Ont.,  when  destined  to  or  for  reshipment  to  points  east 
thereof. 

Rule  5,  on  page  8  of  this  tariff,  dealing  with  milling,  storage  or  cleaning  in, 
transit,  sets  out  as  follows : — 

"  Grain  shipped  to  mills  or  elevators  on  the  main  line  of  transit  and  there 
cleaned,  stored  or  milled,  will  be  charged  the  current  local  grain  rate,  and  may 
within  six  months  of  date  of  delivery  be  reshipped  at  balance  of  through  grain 
mileage  rate  from  point  of  origin  to  final  destination,  plus  1  cent  per  100 
pounds  for  terminal  services  at  milling,  storage  or  cleaning  point  (see  note) 
except  where  reshipment  is  made  to  Fort  William,  Port  Arthur,  Westfort  or 
points  east  thereof,  in  which  case  the  through  proportionate  rate  from  point  of 
origin  of  the  grain  to  Fort  William,  Port  Arthur  and  Westfort,  as  named  herein, 
plus  1  cent  per  100  pounds  milling,  storage  or  cleaning  in  transit  charge  will 
be  assessed." 

Rule  7,  referring  to  through  rates  via  all-rail,  as  well  as  lake-and-rail,  route,  is 
substantially  the  same  as  stated  by  Mr.  Tilston,  the  difference  being  with  reference 
to  the  numbers  of  the  tariffs  in  which  the  proportionate  rates,  which  are  to  be  used 
in  addition  to  the  rates  provided  to  Fort  William  and  Port  Arthur,  are  set  out. 

In  the  case  of  rule  5,  as  above  quoted,  the  language  of  the  exception  regarding 
reshipments  to  Fort  William,  Port  Arthur  and  points  east  thereof  may  be  noted. 
In  this  case,  while  there  is  a  reference  to  shipments  from  points  east  of  Fort  William, 
etc.,  the  rate  referred  to  is  the  through  proportionate  rate  from  point  of  origin  to 
Fort  Willia/m,  Port  Arthur  and  Westfort,  and  no  rate  is  mentioned  in  regard  to  move- 
ments east  thereof. 

The  tariff  which  followed  this  was  Canadian  Pacific  Railway  Tariff  C.R.C.  IN'o. 
W-1962,  which  was  effective  September  1,  19'14.  This  tariff  does  not  bear  the  notation 
on  its  face  which  was  on  the  former  tariff,  viz.,  "  when  destined  to  or  for  reshipment 
for  points  east  thereof." 

Rule  6  of  Tariff  C.R.C.  No.  W-1962,  is  headed  "  MilliDg,  Malting,  Storage  and 
Cleaning  in  Transit  Privileges."    Clause  (a)  of  this  rule  reads : — 

"  Under  this  tariff  grain  may  be  shipped  to  stations  in  the  direct  line  of 
transit  for  milling,  malting,  storage  or  cleaning  in  transit  and  reshipment  made 
to  Westfort,  Fort  William,  Port  Arthur,  or  points  east  thereof,  at  the  balance 
of  the  through  rate  from  point  of  origin  to  final  destination,  plus  1  cent  per 
100  pounds  for  extra  terminal  service." 

The  change  as  to  general  form  and  the  addition  of  the  words  "  final  destination  " 
would  appear  to  have  significance. 

Rule  7,  dealing  with  the  question  of  through  rates  to  Eastern  Canada  follows 
the  provision  already  referred  to  in  connection  with  Tariff  C.R.C.  No.  W-1769. 

The  next  tariff  in  order  is  Canadian  Pacific  Railway  Tariff  C.R.C.  W-221'8, 
effective  April  10,  1917.  The  provision  contained  in  Rule  6-A  of  the  former  tariff  is 
repeated  in  this. 

Rule  7,  dealing  with  shipments  to  Eastern  Canada  is  also  the  same  as  in  Tariff 
W-1962. 

For  the  sake  of  continuity  of  reference,  mention  may  be  made  to  C.R.C.  No.  W- 
2303,  effective  February  1,  1918,  but  which  was  postponed  by  Supplement  1  of  March 
15,  1918,  this  being  in  consequence  of  the  Order  in  Council  of  January  24,  1918. 
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In  this  tariff,  rule  C-A  provides  that  grain  may  be  shipped  to  stations  in  direct  line  of 
transit  for  milling,  malting,  storage  or  cleaning  in  transit,  and  reshipment  to  West- 
fort,  Fort  William,  Port  Arthur  and  points  east  thereof  at  the  balance  of  through  rate 
from  point  of  origin  to  final  destination,  effective  on  date  of  reshipment.  The  v^^ords 
in  the  tariff  "  on  date  of  reshipment  *'  may  be  noted  as  a  significant  variation. 

On  account  of  the  postponement  of  this  tariff,  the  one  which  is  concerned  in  the 
present  application  is  C.E.C.  Xo.  W-2218,  effective  April  10,  1917. 

By  reference  to  the  various  rules  already  referred  to,  it  will  be  found  that 
C.R.C.  No.  W-1769,  effective  October  21,  1912,  in  dealing  with  shipments  on  the 
balance  of  the  through  grain  mileage  rate,  specified  this  as  being  from  point  of  origin  to 
final  destination ;  but  the  wording  of  the  rule  in  regard  to  Fort  William,  Port  Arthur, 
Westfort  and  points  east,  by  specifically  referring  to  the  through  proportionate  rate 
from  point  of  origin  to  Fort  William,  Port  Arthur  and  Westfort  places  on  this  tariff  the 
construction  that  the  through  rate  referred  to  is  the  through  rate  to  Fort  William, 
Port  Arthur  and  Westfort. 

C.R.C.  Tariff  No.  1962,  effective  September  1,  1914,  speaks  of  the  balance  of  the 
through  rate  from  point  of  origin  to  final  destination,  an  arrangement  which  is 
obviously  less  limited  than  that  contained  in  the  tariff  of  1912. 

Tariff  C.R.C.  'No.  2218,  effective  April  10,  1917,  has  the  same  arrangement  as  the 
tariff  in  1914. 

Tariff  C.R.C.  Xo.  2308,  effective  February  1,  1948,  subject  to  the  postponement 
already  referred  to,  provides  for  shipment  at  the  balance  of  the  through  rate  from 
point  of  origin  to  final  destination,  effective  on  date  of  reshipment.  The  words 
"  effective  on  date  of  reshipment "  tie  down  the  date  from  which  the  through  rate  runs 
as  being  the  date  on  which  the  reshipment  was  made. 

The  six  m.onths'  period  with  which  General  Order  No.  234  is  concerned  takes  one 
back  from  ^larch  15,  1918,  to  September  15,  1917. 

In  the  supplements  to  the  tariff,  which  number  20,  commodity  rates  are  given 
between  various  points  on  the  articles  falling  within  the  general  tariff.  The  general 
provision  as  to  the  through  rate  is  either  the  balance  of  the  through  rate  from  point 
of  origin  to  final  destination,  or  from  point  of  origin  to  final  destination  of  product. 
There  are  some  exceptions  which  may  be  noted. 

Grain,  flour  and  mill  stuffs  from  specified  sub-divisions,  milled  at  Calgary  and 
shipped  to  Fort  William  move  on  the  balance  of  the  through  rate  from  point  of  origin 
of  wheat,  oats  or  barley  to  final  destination  of  reshipment.  This  is  to  be  found  in 
Supplements  extending  in  the  period  from  January  to  March. 

In  the  case  of  oats  from  specified  sub-divisions  for  milling  and  reshipment  from 
Moosejaw  to  Fort  WiUiam  and  points  east,  the  provision  is  for  the  balance  of  the 
through  rate  arrived  at  by  adding  to  the  rate  from  Moosejaw  to  Fort  William  1  cent 
per  100  pounds  for  terminal  service  at  Moosejaw,  etc.  This  appears  in  various 
supplements  extending  from  February  to  March. 

In  the  case  of  grain,  flour  and  mill  stuffs  from  Strome,  Alta.,  to  Fort  William 
and  points  east,  the  same  arrangement  appears. 

Also  in  the  case  of  the  produce  of  oats  originating  at  'Saltcoats  and  Rokely, 
milled  at  Yorkton  and  shipped  to  Fort  William  and  points  east,  the  provision  is  for 
the  balance  of  the  through  rate  by  adding  1  cent  to  the  rate  from  Yorkton  to  Fort 
William,  etc. 

It  does  not  appear  to  me  to  be  necessary  to  say  anything  further  about  the 
supplements.  The  significance,  if  any,  of  the  supplements  was  not  argued  by  either 
party.  The  mater  as  argued  by  the  applicants  turned  entirely  upon  the  question  of 
the  specific  provisions  contained  in  the  parent  tariff.  The  position  of  the  railway  in 
rebuttal  was  that  the  words  of  the  parent  tariff  did  not  properly  bear  the  construction 
sought  to  be  placed  upon  them  by  the  applicant,  it  being  further  stated  that  the 
practice  which  had  existed  was  not  in  harmony  with  the  interpretation  sought  to  be 
placed  upon  the  tariff. 
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I  am  unable  to  conclude  that  the  argument  as  regards  discrimination,  as  set  out 
on  behalf  of  the  railway — even  if  the  contentions  are  valid — should  enter  into  the 
determination  of  the  legal  construction  of  the  tariff. 

It  seems  to  me  that  from  the  standpoint  of  legal  construction  the  meaning  is 
clear.  But  even  if  there  were  an  ambiguity,  the  authorities  in  this  respect  must  be 
borne  in  mind.  In  the  decision  of  the  former  Chief  Commissioner,  Sir  Henry 
Drayton,  already  referred  to,  which  led  up  to  the  issuance  of  General  Order  No. 
234,  the  following  language  was  used: — 

"  Tariffs  when  ambiguous,  if  they  can  reasonably  and  properly  be  read  in 
ease  of  the  shipper,  following  the  usual  practice  are  so  construed.'' 

Toll  clauses  are  to  be  construed  with  strictness,  and  it  is  the  public  rather  than 
the  parties  who  have  obtained  the  Special  Act  containing  such  clauses  in  whose  favour 
any  ambiguity  of  meaning  should  be  determined. 

Aberdeen  Commercial  Co.  vs.  Gt.  North  of  Scotland  By.  Co.,  3  By.  and  Can. 
Traf.  Cas.,  213. 

Rulings  regarding  the  wording  of  the  classification  may  be  taken  as  having  a 
bearing  on  rulings  regarding  construction  of  the  provisions  of  the  tariffs.  The 
classification  of  an  article  of  commerce  should  be  stated  in  terms  that  the  shipping 
public  may  readily  understand.  The  tariffs  are  to  be  construed  according  to  their 
language,  and  the  intention  of  the  framers  and  the  practice  of  the  carriers  do  not 
control. 

Newton  Gum  Co.  vs.  C.  B.  and  Q.  Bd.  Co.,  16  I.C.C.,  31^1. 
Pacific  Biscuit  Co.  vs.  8.  P.  and  S.  By.  Co.,  20  I.C.C.,  5Jf6. 

It  is  established  by  authority  that  tariffs  are  to  be  strictly  construed  against  the 
railway.  Further,  the  intention  of  a  tariff,  or  a  classification,  is  to  be  xjlainly  shown 
in  the  wording  of  the  tariff  or  classification,  and  is  not  to  be  arrived  at  by  representa- 
tions as  to  what  the  intentions  of  the  carriers  were  in  framing  the  provision  concerned. 

Under  General  Order  No.  234,  it  is  established  that  for  the  particular  period 
concerned  the  balance  of  the  through  rate  from  the  point  of  origin  runs  from  the 
date  of  the  original  shipment.    The  same  period  is  involved  in  the  present  application. 

Reading  the  tariffs  from  1912  to  1918  and  bearing  in  mind  the  changes  in 
wording  which  have  taken  place,  I  am  of  opinion  that  the  words  "  to  final  destination," 
which  appear  in  rule  6-A  of  the  tariff  whioh  was  operative  when  the  shipments 
originated,  read  in  connection  with  the  provisions  as  to  reshipment  made  to  Westfort, 
Fort  William,  Port  Arthur  and  points  east  thereof,  means  that  the  through  rate,  whose 
inception  in  point  of  time  is  defined  by  General  Order  No.  234,  applies  to  the  final 
destination,  even  if  that  destination  be  east  of  Fort  William  or  Port  Arthur. 

February  16,  1922. 

The  Chief  Commissioner,  Hon.  F.  B.  Carvell,  K.C.,  the  Deputy  Chief  Com- 
missioner, Hon.  W.  B.  Nantel,  K.C.,  and  'Commissioner  A.  C.  Boyce,  K.C.,  con- 
curred. 
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Application  of  D.  Robertson  &  Company,  Ltd.,  Milton,  Ont.,  and  the  Standard  White 
Lime  Co.,  Ltd.,  Guelph,  Ont.,  for  an  Order  requiring  railway  companies  to  supply 
temporary  doors  for  shipments  of  lime,  in  carloads,  or  to  make  an  allowance  when 
same  are  furnished  hy  shippers. 

File  4106.36 

JUDGMEi^T 
McLean,  Assistant  Chikf  Commissioner: 

The  correspondence  leading  up  to  the  hearing  of  this  matter  has  extended  over 
some  time.  Various  postponements  of  the  listing  dates  have  also  taken  place  to  meet 
the  convenience  of  the  applicants.  The  matter  finally  came  to  hearing  on  January 
5,  1922. 

In  a  communication  on  file  from  the  Standard  White  Lime  Co.,  Ltd.,  it  was 
complained  that  the  railways  refused  to  continue  furnishing  the  applicants  any  longer 
with  car  doors  for  box  cars,  it  being  set  out  that  the  doors  in  question  were  necessary 
when  loading  cars  with  lime. 

In  addition  to  lump  lime,  necessitating  the  use  of  car  doors,  hydrated  lime  is 
also  shipped.  This  is  a  more  valuable  commodity,  worth  some  $5  to  $6  per  ton  more 
than  the  lump  lime,  and  is  used  mostly  for  plastering.  It  is  put  up  in  jute  bags  or 
paper  containers. 

Mr.  D.  Eobertson,  for  the  D.  Kobertson  Company,  stated  that  his  plant,  which  is 
west  of  Milton,  on  the  Canadian  Pacific  Railway,  had  been  supplied  with  car  doors 
by  that  railway  in  August,  1920.  Reference  was  made  by  him  in  evidence  to  doors 
having  been  supplied  by  him  at  an  earlier  date.  The  allowances  made  by  the  company 
during  this  period  were  stated  to  be  $1  per  car;  that  is,  50  cents  for  one  lower  door 
on  each  side  of  the  car.  Various  dates  are  given ;  for  example,  in  1918  the  Robertson 
Company  supplied  eighty-four  doors  for  which  they  rendered  a  bill  to  the  Canadian 
Pacific  Railway  Company  on  the  23rd  December  for  $42,  and  settlement  was  made 
on  March  24,  1919.  Again,  a  bill  was  rendered  on  August  11,  1919,  for  thirty-six 
car  doors  amounting  to  $18,  and  this  was  settled  by  the  Canadian  Pacific  Railway 
Company  on  November  28  of  same  year. 

At  the  hearing,  Mr.  Robertson  promised  to  file  a  statement.  The  statement  has 
since  been  filed  covering  482  doors  supplied  in  the  years  1911,  1912,  1913,  1914,  1918, 
and  1919,  which,  it  is  stated,  were  paid  for  by  the  railway  company.  It  was  stated 
that  since  August,  1920,  his  company  had  been  supplying  lumber  for  the  doors, 
deducting  the  amount  therefor,  on  the  basis  of  50  cents  per  door,  from  the  freight. 
The  amount  of  $1  per  car  so  involved  is  outstanding. 

The  doors  involved  are  made  of  rough  lumber  and  take  about  21  feet  per  door. 
The  application  is  that  there  shall  be  an  allowance  of  50  cents  per  lower  door,  or 
$1  for  two  doors. 

Mr.  Kennedy,  of  Guelph,  who  appeared  for  the  Standard  White  Lime  Company, 
stated  that  he  had  been  supplying  his  own  doors  and  that  no  allowance  had  been  made  by 
the  Grand  Trunk.  He  stated,  in  cross-examination  by  Mr.  Chisholm,  that  the 
Grand  Trunk  some  eight  or  nine  years  ago — the  date  not  being  defined — had  supplied 
the  doors.  He  said  that  at  one  time  it  was  the  common  practice  of  the  railways  to 
supply  doors,  but  he  was  unable  to  give  the  dates. 

Mr.  Gamble,  for  the  Christie,  Henderson  Company,  stated  that  his  company  had 
been  supplied  with  doors  by  the  Canadian  Pacific  till  August,  1920.  He  stated  that  in 
1915  his  company  had,  in  shipping  from  Gait,  supplied  doors  for  shipment  on  the 
Grand  Trunk  and  had  billed  the  Grand  Trunk  for  same.  His  recollection  of  the 
situation  was  that  the  railway  advised  that  the  doors  were  not  standard  doors  and, 
consequently,  it  would  not  make  any  allowance. 

What  is  involved  in  the  present  application  necessitates  some  analysis  of  a 
series  of  orders  issued  by  the  Board  in  regard  to  the  supplying  of  doors  for  cars. 

By  the  Board's  Order  'No.  6186,  of  February  2,  1909,  in  the  matter  of  the  com- 
plaint of  the  Grain  Growers'  Grain  Company  of  Winnipeg,  alleging  long  delay  on 
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the  part  of  the  railways  in  repayment  to  shippers  of  grain  for  lumber  supplied  for 
car  doors,  provision  was  made: — 

"  That  where  shippers  upon  all  or  any  railway  subject  to  the  jurisdiction 
of  the  Parliament  of  Canada  in  the  provinces  of  Manitoba,  Saskatchewan  and 
Alberta,  are  compelled  to  furnish  car  doors  to  enable  cars  to  be  used  for 
traffic,  allowance  shall  be  made  upon  the  following  basis." 

Then  follows  a  provision  for  $1  per  lower  car  door  and  50  cents  for  upper  car 
door;  and  a  further  provision  that  adjustment  upon  the  above  basis  was  to  be  made  by 
the  agent  at  the  nearest  point  of  shipment,  either  by  payment  by  the  agent  to  the 
shipper  out  of  the  funds  said  agent  had  on  hand,  or  by  deduction  by  the  shipper  from 
the  freight  charges,  if  any,  payable  by  him. 

Under  date  of  February  19,  1909,  Order  Xo.  6701  issued  in  the  matter  of  the 
complaint  of  J.  J.  Denman  and  others  of  the  province  of  Alberta,  complaining  of 
unjust  treatment  accorded  to  them  by  the  Canadian  Northern  and  Canadian  Pacific 
Railway  Companies  in  compelling  the  complainants  to  furnish  doors  or  boards  for  the 
interior  of  the  door-way  of  cars  supplied  them  for  shipments  of  coal.  The  oral  judg- 
ment at  the  hearing  at  Edmonton  on  February  19,  1909,  directed  that  order  go  in  this 
matter  in  the  same  terms  as  in  the  grain  door  case  above  referred  to.  The  provisions 
are  identical.  This  order,  therefore,  also  refers  to  the  furnishing  of  car  doors  "  to 
enable  cars  to  be  used  for  traffic."  The  word  "  traffic "  would,  as  an  analysis  of 
the  subsequent  order  points  out,  seem  to  be  material. 

While  Order  'No.  6186  dealt  with  railways  subject  to  the  jurisdiction  of  the 
Parliament  of  Canada  within  the  provinces  of  Manitoba,  Saskatchewan  and  Alberta, 
Order  Xo.  6701  dealt  with  all  or  any  railways  subject  to  the  jurisdiction  of  the 
Parliament  of  Canada;  that  is  to  say,  the  latter  order  applied  both  in  the  East  and 
in  the  West,  while  the  former  was  limited  to  the  West. 

Subsequently,  correspondence  took  place  between  the  railway  companies  and  the 
Board  in  regard  to  difficulties  arising  in  connection  with  the  method  of  adjustment 
provided  in  these  orders.  The  matter  was  set  down  for  hearing  on  i^ovember  16, 
1909,  and  a  draft  order  w^as  dictated  in  the  course  of  the  hearing  by  the  then  Chief 
Commissioner,  Hon.  Mr.  Mabee,  the  effect  of  which  was  to  rescind  the  orders  of 
February  2  and  February  19,  1909,  and  to  provide  for  an  allowance  per  car  door  east  of 
Fort  William  as  wqll  as  west  of  Fort  William,  the  allowance  east  being  lower. 

In  the  draft  order,  provision  was  made  that  east  of  Fort  William  there  should  be 
an  allowance  of  50  cents  for  each  upper  or  lower  car  door;  it  eliminated  from  the 
orders  in  question  the  direction  to  the  agent  to  pay  out  of  the  funds  of  the  railway 
company  in  his  hands  in  cash  the  allowance.    The  order  sets  out: — 

"  It  is  further  ordered  that  where  shippers  upon  all  or  any  railways  subject 
to  the  jurisdiction  of  the  Parliament  of  Canada  are  compelled  to  furnish  car 
doors  to  enable  cars  to  be  used  for  any  sort  of  traffic,  allowance  is,  therefore,  to 
such  shippers  to  be  made  upon  the  following  basis." 

The  words  "  any  sort  of  traffic  "  may  be  noted.  The  draft  order  was  sent  out  for 
purpose  of  discussion. 

After  consideration  of  this  draft,  the  order  in  its  final  form  issued  as  Order  No. 
8860  of  December  10,  1909 ;  also  denominated  General  Order  Xo.  50.  This  contained 
a  provision  for  allowances  for  traffic  at  and  west  of  Fort  William — lower  car  door  $1, 
upper  car  door  50  cents;  east  of  Fort  William,  upper  or  lower  car  doors  each  50  cents. 
The  recitals  of  the  original  orders  of  February  2,  1909,  and  of  February  19,  1909,  are 
consolidated  in  the  recital  of  the  present  order. 

In  the  present  order,  it  is  set  out: — 

"  It  is  further  ordered  that  where  shippers  upon  all  or  any  railways  subject 
to  the  jurisdiction  of  Parliament  of  Canada  are  compelled  to  furnish  car  door& 
to  enable  cars  to  be  used  for  traffic,  etc." 
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The  words  '*  any  sort  of  traffic  "  which  were  included  in  the  draft  were  stricken  out 
from  the  form  which  was  marked  For  engrossment "  and  initialled  by  the  Chief 
Commissioner.  . 

By  General  Order  No.  184,  of  March  22,  1917,  General  Order  No.  50  was  amended 
by  increasing  the  rate  of  allowance  for  grain  doors  at  and  west  of  Port  Arthur,  but 
no  change  was  made  in  respect  of  the  allowances  above  referred  to  as  being  provided 
for  east  of  Fort  William. 

By  General  Order  No.  294,  of  April  30,  1920,  General  Order  No.  50,  as  amended 
by  General  Order  No.  184,  was  further  amended  by  providing  that  where  shippers  are 
compelled  to  furnish  temporary  doors  for  cars  loaded  with  grain,  there  shall  be  certain 
increased  allowances.  The  increased  allowances  are  provided  for  not  only  at  and 
west  of  Port  Arthur  but  also  east  of  Port  Arthur,  the  allowances  being  higher  at  and 
west  of  Port  Arthur  than  east  thereof. 

Order  No.  184  increased  the  allowances  for  "  grain  doors  "  at  and  west  of  Fort 
William,  leaving  the  remainder  of  the  Order  No.  50  unchanged.  Order  No.  294 
amended  Order  No.  184  "  to  provide  that  the  said  allowances  "  for  doors  so  furnished 
to  enable  cars  to  be  used  for  "  grain  "  be  increased  as  already  set  out.  The  obligations 
as  to  "  traffic  "  and  the  allowances  in  connection  therewith  were  not  changed  by  the 
amending  Orders  Nos.  184  and  294. 

Peference  has  already  been  made  to  the  fact  that  in  the  draft  order  on  which 
General  Order  No.  50  was  based,  there  was,  in  the  first  instance,  included  the  words 
"  any  sort  of  traffic,"  but  that  the  words  "  any  sort  of  "  were  omitted  from  the  order 
in  its  final  form. 

In  view  of  what  is  later  set  out,  I  do  not  think  any  significance  attaches  to  this 
difference  in  wording.  It  may  be  noted  that  there  was  in  existence  at  the  same  time 
Order  No.  6763  of  February  1909,  dealing  with  the  allowances  to  be  made  where 
lumber  is  furnished  for  temporary  doors  in  connection  with  shipments  of  live  stock  in 
stock  cars.   These  were  on  a  higher  basis  than  is  set  out  in  Orders  Nos.  6186  and  6701. 

In  the  argument  of  counsel  for  the  Grand  Trunk  in  the  present  hearing,  it  was 
stated  that  Order  No.  6186  of  February  2,  1909,  was  specifically  confined  to  grain,  and 
that  Order  No.  6701  of  February  19,  1909,  was  specifically  limited  to  shipments  of 
coal.  It  is  stated  that  the  Grand  Trunk  has  not  supplied  doors  for  eight  or  nine  years, 
and  that  whatever  was  done  in  this  respect  was  done  without  authority  by  local 
officials. 

Counsel  for  the  Canadian  Pacific  Eailway  Company  stated  that  he  had  no  know- 
ledge that  shippers  had  been  given  doors  for  lime  shipments,  or  had  been  given  an 
allowance  when  said  doors  were  supplied  by  shippers ;  and  that  it  was  not  an  author- 
ized practice.  He  further  stated  that  he  would  like  to  have  an  opportunity  to  go  into 
the  matter  and  inquire  into  the  facts.  No  submission  in  this  regard  has  been  made  by 
him. 

The  matter  has  been  before  the  Board  from  time  to  time  informally  and  has, 
also,  in  one  instance  at  least,  been  referred  to  at  a  hearing.  The  question  of  the  nature 
of  the  tariffs  which  the  railways  have  had  in  force  is  also  of  significance. 

Under  date  of  November  1,  1910,  the  Board  was  written  to  by  D.  Robertson  & 
Company  asking  whether  the  provisions  of  General  Order  No.  50  applied  to  ship- 
ments of  lime  (Board's  File  4106).  Under  date  of  November  4,  1910,  the  applicant 
was  advised  that  this  order  affecting  doors  applied  in  connection  with  shipments  of 
lime  or  any  other  commodity  in  which  a  door  is  supplied  by  shipper;  and  under 
date  of  November  29,  1910,  a  similar  notification  was  given  to  Mr.  D.  Henderson, 
M.P.,  of  the  Christie,  Henderson  Lime  Company. 

In  response  to  certain  subsequent  queries,  Mr.  James  Robertson,  of  the  D. 
Robertson  Company,  was  advised,  under  date  of  March  11,  1911,  that  his  traffic,  if 
any,  moving  since  the  issuance  of  General  Order  No.  50  was  covered  by  the  terms  of 
that  order. 

Later  in  1911,  correspondence  was  received  by  the  Board  from  Christie,  Henderson 
&  Company  regarding  claims  made  by  it  respecting  payment  for  doors  for  cars  con- 
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taining  lime.  A  letter  was  filed  by  applicant  which  was  written  to  him  by  the  super- 
intendent of  the  Canadian  Pacific  Railway  Company  at  London,  Ont.,  dated  April  3, 
1911,  from  which  the  following-  is  excerpted: — 

"  There  i?  no  reason  whatever  why  this  company  should  not  have  supplied 
doors  had  we  been  so  requested,  or  in  event  of  failure  to  do  so  have  made 
adjustment  as  called  for  in  said  order." 

The  order  as  referred  to  in  said  letter  is  General  Order  I^o.  50. 

Subsequently,  the  Board  w^as  advised,  under  date  of  July  15,  1911,  by  the  general 
solicitor  of  the  Canadian  Pacific  Railway  Company,  in  a  letter  which  covered  a  letter 
from  Mr.  T.  Riddell,  claims  agent  at  Toronto,  that  the  company  had  signified  its 
intention  of  adjusting  with  the  applicant  the  cost  of  furnishing  the  car  doors  in 
question. 

Reference  was  made  at  the  hearing  by  counsel  for  the  Grand  Trunk  to  the  case  of 
Christie,  Henderson  &  Co.,  Ltd.,  vs.  the  Grand  Trunlc  Railway  Co.,  Board's  File 
2551^1.  This  was  heard  at  Toronto  on  March  30,  1915.  This  was  concerned  with  a 
claim  for  $148  against  the  Grand  Trunk  Railway  Company  for  material  supplied  by 
the  applicants  for  car  doors  during  1912  and  1913.  The  railway  company  stated  in 
its  answer  that  under  the  rules  of  its  tariff  no  allowance  would  be  made  by  the  railway 
to  carriers  or  shippers  for  doors,  strips  or  boards  when  less  than  21  square  feet  of 
1-inch  lumber  was  used  for  each  door ;  and  it  was  stated  that  the  investigation  of  the 
agent  of  the  company  at  Gait  showed  that  the  lumber  which  had  been  supplied  by  the 
applicant  equalled  171  square  feet  per  door,  or  3i  square  feet  less  than  the  minimum 
authorized  in  its  tariff. 

In  a  communication  from  the  General  Freight  Agent  of  the  railway,  dated  Feb- 
ruary 26,  1915,  which  was  filed  as  the  railway's  answer,  the  following  language 
occurs : — 

Our  tariffs  in  effect  at  that  time  were  C.R.  117,  C.R.C.  No.  E-2442,  and 
C.R.  140,  C.R.C.  No.  E-2659,  rule  7  of  which  provides  that  if  doors  are  supplied 
by  the  shippers  at  the  request  or  for  the  convenience  of  this  system,  payment 
for  such  will  be  made  at  50  cents  per  door  for  the  number  furnished." 

The  tariffs  referred  to  were  effective  December  1,  1911,  and  February  12,  1913,  respec- 
tively.   Continuing,  it  is  set  out: — 

"  It  would  seem  necessary  that  some  stipulation  regarding  a  minimum 
number  of  feet  to  constitute  a  door  should  be  recognized,  and  this  is  provided 
for  in  our  tariffs;  otherwise  shippers  might  nail  any  kind  of  plank  across  the 
door  space  and  call  it  a  car  door,  and  demand  payment  therefor." 

It  thus  appears  that  what  was  in  issue  was  the  contention  of  the  railway  that  the 
50-cent  allowance  could  not,  under  the  tariff,  be  made  when  the  door  in  question  had 
less  than  the  minimum  number  of  feet  specified  in  the  tariff.  In  other  words,  if  the 
minimum  had  been  complied  with,  there  was  no  contest  as  to  the  right  of  the  shipper 
to  receive  the  allowance. 

The  application  was  dismissed,  it  being  stated  that  the  Board  has  no  jurisdiction 
as  to  past  transactions. 

Referring  to  General  Order  No.  50,  Mr.  Chisholm,  in  the  course  of  the  1915 
hearing,  said :  "  I  don't  think  it  is  intended,  but  the  order  perhaps  covers  everything." 
(Vol.  224,  p.  1781.) 

At  the  outset  of  the  hearing,  the  former  Chief  Commissioner,  Sir  Henry  Drayton, 
used  the  following  language: — 

"That  is,  car  doors  for  grain.  I  don't  think  we  ordered  Ihein  for  rvLher 
cars."    (Evid.,  Vol.  224,  p.  1781.) 
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But,  later  in  tlio  lioariiig-,  he  expressed,  in  substance,  the  opinion  that  when  the  shipper 
in  this  came  within  the  requiremen'ts  as  to  minimum  area  of  door,  the  allowance 
api)lied.    This  is  set  out  in  the  folilowing  extract  from  Evid.,  Vol.  224,  pp.  1782-1783: — 

Mr.  Watson  :  Mr.  Henderson  admits  that  the  doors  did  not  contain  21 

feet. 

"  Mr.  Henderson:  Not  all.  In  \ong  cars,  w^e  don't  need  to  pile  the  lime  so 
high.  But  the  doors  we  are  supplying  now — they  supply  lumber,  strips  about 
eight  and  ten  inches  wide,  to  our  different  plants,  and  we  just  use  what  is 
necessary  to  make  the  doors.    We  don't  use  any  more  than  is  really  required. 

"  The  Chief  Commissioxkr :  So  that  you  have  no  trouble  now? 

"  Mr.  Henderson  :  No, 

"The  Chief  Com]missioner:  The  whole  question  is  the  past  history. 
"  Mr.  Henderson  :  Yes. 

"  The  Chief  Commissioner:  -  That  is  a  matter  for  you  to  take  up  and  settle 
with  them.  We  do  not  deal  with  past  claims.  Your  trouble  is  adjusted,  that 
is  as  far  as  we  are  interested  in  the  matter,  under  their  tariff,  so  that  you  will 
know  where  you  are.  If  you  look  at  clause  No.  6  of  their  tariff,  you  will  see 
that  they  say  no  allowance  is  made  by  this  system  for  less  than  21  square  feet. 

"  Mr.  Henderson  :  We  had  not  that  tariff.  We  had  no  opportunity.  We 
just  used  such  doors  as  was  necessary  for  our  purpose." 

Under  Grand  Trunk  tariff  effective  May  1,  1909,  provision  was  made  in  regard  to 
lumber  used  for  tenqiorary  doors  for  the  allowance  or  the  charge  and  settlement  of 
expense  for  doors  furnished  cars  containing  "  grain,  feed,  potatoes,  apples  and  other 
similar  freight,  in  bulk,"  the  allowance  being  at  the  rate  of  50  cents  per  door. 

The  same  provision  appears  in  Grand  Trunk  tariff  effective  May  28,  1910.  While 
in  these  tariffs  it  is  stated :  "  Full  particulars  of  the  grain  door  account  must  be 
furnished  to  auditor  of  freight  accounts,  monthly,  on  form  188,"  it  is  evident  by  the 
provision  as  to  the  various  articles  above  set  out  that  "  grain  doors  "  is  used  to  describe 
the  type  of  door  and  not  as  limiting  the  supplying  of  the  temporary  doors  to  cars 
carrying  grain  alone. 

In  Grand  Trunk  tariff  effective  December  1,  1911,  a  difference  in  wording 
appears.    It  is  provided,  inter  alia,  that — 

the  following  rules  will  govern  the  allowance  or  the  charge  and  settlement 
of  expense  for  doors  furnished  cars  loaded  with  freight,  in  bulk,  of  a  character 
which  cannot  be  retained  in  the  car  without  extra  temporary  door  or  doors,  in 
addition  to  the  fixed  or  usual  car  doors." 

The  nature  of  the  commodity  to  be  carried  is  not  otherwise  defined  than  is  above 
set  out.  There  is  the  same  difference  to  grain  door  account  as  already  referred  to, 
which  is  used,  as  I  understand  it,  simply  as  a  descriptive  term.  The  provision  as  to  an 
allowance  of  50  cents  per  door  already  referred  to  also  appears  in  this  tariff.  It  is  also 
provided  in  this,  as  in  the  earlier  tariffs,  that  21  square  feet  of  lumber  constitutes  one 
door. 

Grand  Trunk  tariff,  effective  February  12,  1913,  has  the  same  provisions  as  are 
contained  in  the  tariff  effective  December  1,  1911. 

In  Grand  Trunk  tariff  effective  March  10,  1915,  the  same  provisions  are  con- 
tained so  far  as  relates  to  the  points  herein  concerned. 

In  the  Grand  Trunk  tariffs  since  November  16,  1917,  there  have  been  limitations 
by  .specifically  limiting  the  allowance  to  doors  for  grain,  flaxseed  and  live  stock. 

In  Canadian  Pacific  tariff  effective  August  23,  1913,  provision  is  made  for  allow- 
ance in  respect  to  ''-doors  furnished  cars  loaded  with  freight,  in  bulk,  of  a  character 
which  cannot  be  retained  in  the  car  without  extra  temporary  door  or  doors,  in  addition 
to  the  fixed  or  usual  car  doors."  The  further  provisions  as  to  the  amount  of  the 
allowance  and  the  area  in  square  feet  of  the  door  are  the  same  as  in  Grand  IVunk 
tariffs  already  referred  to. 
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The  same  provision  is  to  be  found  in  Canadian  Pacific  tariff  effective  October 
10,  1915.    It  is  also  continued  in  Canadian  Pacific  tariff  effective  April  16,  1917. 

In  Canadian  Pacific  tariff  effective  November  16,  1917,  the  same  limitation  was 
made  as  in  Grand  Trunk  tariff  effective  November  16,  1917,  already  referred  to. 

In  a  written  submission,  reference  was  made  by  counsel  for  the  Canadian  Pacific 
Railway  Company  to  the  decision  in  the  complaint  of  E.  A.  McKenzie,  of  Arden,  Man., 
file  4106,22,  which  was  decided  July  9,  1918.  This  involved  the  question  of  the 
allowance  for  car  doors  for  sand  and  gravel  shipments,  and  was  refused  by  the  Board's 
Order  No.  27426  of  July  11,  1918. 

I  have  read  the  reasons  for  judgment  in  the  above  case.  The  following  excerpt 
from  the  decision  is  indicative  of  the  line  of  reasoning  the  judgment  follows: — 

"  The  Board  has  ordered  the  railway  companies  to  supply  special  doors,  or 
else  to  pay  the  shipper  a  certain  sum  for  special  doors  in  the  case  of  grain 
shipments,  and  the  applicant  relies  upon  the  Board's  order  in  the  case  of  special 
grain  doors  to  justify  his  present  application." 

Without  expressing  a  concluded  opinion,  it  appears  to  me  that  the  facts  involved 
in  the  McKenzie  case  are  distinguishable  from  those  involved  herein.  In  so  far  as 
the  orders  of  the  Board  in  regard  to  temporary  car  doors  are  read  as  being  concerned 
Avith  grain  doors  alone,  I  am  unable  to  agree  with  what  is  set  out  in  the  judgment; 
and,  with  great  respect,  am  of  the  opinion  that  the  limitation  therein  set  out  as  apply- 
ing is  narrower  than  the  orders  justify. 

Reference  has  already  been  made  to  various  informal  rulings  of  the  Board  bearing 
on  the  question  of  General  Order  No.  50.  An  informal  ruling  subsequent  to  the 
issuance  of  Order  No.  294  was  made  on  September  30,  1918.  A  communication  had 
been  received  from  the  general  traffic  and  transportation  manager  of  the  Cumberland 
Railway  and  Coal  Company  in  which,  inter  alia,  the  following  question  is  to  be 
found : — 

"  Do  we  understand  correctly  that  your  Order  No.  8860  and  General  Order 
No.  50  dated  December  10th,  1909,  and  General  Order  No.  184,  dated  March 
22nd,  1909,  apply  to  shipments  of  coal  as  well  as  other  traffic?" 

A  file  direction  of  the  Board  was  communicated  to  the  applicant  by  the  secretary 
on  October  1,  1918.    The  material  portion  of  this  answer  reads  as  follows: — 

"  Order  No.  8860  on  the  10th  December,  1909,  fixed  the  allowance  for  car 
doors,  to  be  used  for  traffic  at  certain  prices  west  and  certain  prices  east  of 
Fort  William.  In  1917,  at  a  sittings  of  the  Board  at  Fort  William,  it  heard  the 
request  of  the  grain  shippers  for  an  increase  in  the  allowance.  The  Board  had 
the  question  of  grain  shipments  only  in  mind,  as  is  evidenced  when  Order  No. 
8860  was  amended  by  General  Order  No.  184  of  March  22,  1917,  the  allowance 
for  grain  doors  being  increased  for  the  territory  west  of  Fort  William.  In  the 
opinion  of  the  Board,  the  provision  for  an  allowance  for  temporary  doors  for 
any  traffic  made  by  Order  No.  8860,  for  the  territory  east  of  Fort  William,  has 
not  been  changed,  and  a  shipper  who  must  provide  temporary  doors  is  still 
entitled  to  an  allowance  of  50  cents  each  for  upper  or  lower  car  doors." 

On  consideration  of  the  orders;  rulings  of  the  Board,  the  tariffs  and  the  sub- 
missions of  the  railways  as  set  out  in  the  records  of  the  Board,  I  am  of  the  opinion 
that  in  the  case  of  the  shipments  of  bulk  lime  in  Eastern  Canada  herein  involved, 
said  commodity  properly  falls  within  the  provisions  as  to  allowance  at  50  cents  per 
temporary  car  door  of  minimum  area  of  21  square  feet.  Provision  should  be  made 
accordingly  within  fifteen  days  from  date  of  Order. 

February  24,  1922. 


Commissioner  Boyce  concurred. 
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GENERAL  ORDER  No.  360 

In  ihe  matter  of  the  application  of  D.  Bohertson  &  Company,  Limited,  of  Milton, 
Ontario,  and  the  Standard  White  Lime  Company,  Limited,  of  Guelph,  Ontario, 
hereinafter  called  the  "applicants,"  for  an  Order  requiring  railway  companies 
to  supply  temporary  doors  for  shipments  of  lime,  in  carloads,  or  to  make  an 
allowance  when  the  same  are  furnished  hy  shippers. 

Eile  No.  4106-36 

Monday  the  m  daj-  of  March,  A.D.  1922. 

S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  hearing  the  matter  at  the  sittings  of  the  Board  held  in  Toronto,  January  5, 
1922,  the  applicants,  the  Christie,  Henderson  Company,  Limited,  and  the  Grand  Trunk 
and  Canadian  Pacific  Railway  Companies  being  represented  at  the  hearing,  and  what 
was  alleged;  and  upon  reading  the  further  submissions  filed, — 

The  Board  orders:  That  railway  companies  subject  to  the  jurisdiction  of  the' 
Parliament  of  Canada  be,  and  they  are  hereby,  required,  not  later  than  March  16, 
1922,  to  amend  their  tariffs  so  as  to  provide  for  the  allowance,  at  points  east  of  Port 
William,  of  fifty  cents  per  car  door  of  not  less  than  twenty-one  square  feet,  when 
furnished  by  shippers  of  lime,  in  bulk. 

S.  J.  McLEAN, 

Assistan,t   Chief  Commissioner. 


AppUcafion  of  the  Grand  Trnnlc  Eailwny  Company  for  an  Order  disprnsinfj  ivifJi,  the 
umtchmnn  and  snhsfi tiding  a  wig-vjng  signal  at  Tngersoll  Fond  Crossing,  Wood- 
stock, Ontario. 

Pifle  2'6765.9o 

TNPORMAL  RTJTJNG 

CO.MMISSIONKR  BoYCE  ! 

The  qneslion  arises  n<=  to  the  nece^tsity  for  an  Order  in  this  ca-io  declaring  th^? 
r-ros-ing  to  be  protected  to  the  satisfaction  of  the  Board.  Tt  is  desirnhle  to  clear  the 
Tnatter  up  and  settle  the  practice  governing  this  class  of  case. 

The  railway  company  voluntarily  installed  protection  by  watchman  at  this  crossing, 
and  by  Order  No.  2776S,  dated  October  9,  1918,  the  protection  by  watchmen,  from  7  a.m. 
to  7  p.m.  was  authorized  nnd  approved.  The  crossincr  thereby  became  "constructed, 
maintained,  and  protected  in  accordance  with  the  orders,  re.frnlations  and  directions,, 
specially  issued,  of  the  Board,  etc."  (Railway  Act,  !^ec.  309??).  and  therefore  came 
under  the  exceptions  provided  by  that  subsection.  Tt  was  protected  to  the  ^atisfactior. 
of  the  Board,  and  the  statut-nry  prohibition  as  to  speed  restriction  imposed  by  the  main 
s-ection  ('309)  ceased  to  apply  to  it. 

On  May  6,  1921,  the  railway  company  applied  for  leave  to  substitute  for  the  protec- 
tion then  in  force,  protection  by  an  antomatic  watchman,  that  is,  an  improved  type  of 
nutomatic  M]  with  wig-wag  signal,  and  by  Order  No.  31134,  dated  Tune  11,  1921,  the 
Board  permitted  this  form  of  protection  to  be  substituted,  and  when  installed,  to  stand 
in  lieu  of  protection  theretofore  approved  by  watchmen.  The  plans  were  approved: 
the  automatic  protection  installed,  inspected  and  reported  to  the  Board  as  in  good 
working  order  on  Pebruary  11,  1922. 
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No  accident  has  occurred  at  the  crossing,  so  that  the  provisions  of  subsection  (c) 
of  section  309  are  not  involved. 

No  further  order  is  necessary  in  the  circumstances  declaring  the  crossing  protected 
to  tiie  satisfaction  of  the  Board.  The  original  Order  (No.  277G8)  in  effect  so  declared. 
The  statute  was  satisfied.  The  subsequent  order  merely  changed  the  form  of  protec- 
tion and  by  acceptance  of  such  substituted  form  of  protection  when  installed,  the 
crossing  continued  to  be  protected  to  the  satisfaction  of  the  Board. 

Ottawa,  March  7,  1922. 

The  Chief  Commissioner,  the  Assistant  Chief  Commissioner,  and  the  Deputy 
Chief  Commissioner  concurred. 


Application  of  the  Grand  Trunl-  Railway  Company  under  Sections  181,  182,  252  and 
256  for  authority  to  construct,  inaintain  and  operate  a  siding  and  spurs  there- 
from, commencing  at  a  point  on  its  railway  1,200  feet  easterly  from  its  station 
at  Guelph,  Ontario,  thence  extending  in  a  southwesterly  direction,  upon,  along 
and  across  Waterloo  Street,  Guelph,  crossing  Lot  50  between  Farquhar  and 
Waterloo  streets,  Huskisson  street  and  the  Guelph  Radial  Railway  to  and  into 
a  block  of  land  hounded  hy  Farquhar,  Waterloo,  Hushisson  and  Gordon  streets, 
upon  which  the  Grand  Trunk  RailwUy  Company  intends  to  erect  a  new  freight 
terminal. 

File  No.  9248.2 

JUDGMENT 

Hon.  F.  B.  Carvell,  Chief  Commissioner: 

In  this  case  the  Grand  Trunk  Railway  Company  is  asking  the  right  to  carry  a 
branch  line  in  the  city  of  Guelph  from  a  point  east  of  its  passenger  station  westerly 
along  Waterloo  street,  crossing  Farquhar  and  Huskisson  streets  and  the  Gnelph 
Radial  Railway,  into  a  lot  of  land  the  greater  portion  of  which  it  has  purchased  for 
the  purpose  of  erecting  a  new  freight  terminal. 

The  city  of  Guelph,  as  well  as  the  Hydro-Electric  Power  Commission  of  Ontario, 
most  strenuously  object  to  the  application  being  granted,  claiming  that  they  do  not 
want  a  railway  either  along  Waterloo  street  or  across  Huskisson  street,  npon  which 
is  situated  the  Guelph  Radial.  There  is  also  opposition  on  behalf  of  adjoining 
property  owners,  but,  so  far  as  I  could  judge  by  personally  viewing  the  property,  it 
would  seem  to  me  that  would  be  the  smallest  of  the  different  questions  involved, 
because,  with  one  or  two  exceptions,  the  property  seemed  to  be  of  very  little  value  as 
compared  with  property  in  other  portions  of  the  city. 

Personally,  I  think  it  would  be  an  advantage  to  the  Grand  Trunk  Railway  Com- 
pany to  have  their  freight  terminals  at  the  new  location,  as  it  would  be  close  to  the 
passenger  station  in  the  centre  of  the  city  and  it  would  probably  be  an  advantage  in 
the  way  of  securing  business. 

The  real  question,  however,  to  be  decided  is  whether  or  not  this  Board  should  force 
a  railway  along  a  street  of  a  municipality  such  as  the  city  of  Guelph  against  its  will 
unless  there  be  exceedingly  strong  reasons  for  so  doing.  I  view  the  question  of  forcing 
a  railway  along  a  street  as  a  much  greater  invasion  of  the  rights  of  a  municipality 
than  that  of  crossing  one,  because,  unless  streets  be  crossed  in  many  eases  it  is  impos- 
sible to  have  railway  facilities. 

In  this  case,  however,  the  city  objects  to  the  construction  of  the  railway  both 
along  and  across  its  streets,  and,  while  I  would  not  lay  it  down  as  a  general  principle, 
yet  I  do  not  think  we  should  exercise  the  powers  vested  in  us  excepting  when  the 
circumstances  are  such  that  a  great  injustice  is  done  either  to  the  railway,  the 
community,  or  both,  by  refusing  such  a  right.  In  this  case,  while,  possibly,  it  would 
be  an  advantage  to  the  Grand  Trunk  Railway  Company  to  have  their  freight  terminals 
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in  the  centre  of  the  city,  yet  they  have  managed  for  many  years  with  their  terminals 
located  about  a  mile  to  the  westward  and  can  continue  doing  so,  and,  as  a  very,  very 
>mall  portion  of  the  public  seem  to  demand  the  change,  therefore,  I  do  not  think  this 
rip])lication  comes  within  the  above  definition  either  with  respect  to  the  railway 
company  or  the  public. 

For  these  reasons,  I  think  the  application  should  be  dismissed. 

F.  B.  C'AjRVELL, 

Chief  Commissioner. 

Ottaava,  Ont.,  March  9,  1922. 

Commissioner  Lawrence  concurred. 


ORDEE  No.  32136 

In  ihe  matter  of  the  application  of  the  Canadian  Northern  Quehcc  Railway  Company, 
hereinafter  called  the  "^"^  applicant  company,"  under  Section  276  of  the  Railway 
Act,  1919,  for  authority  to  open  for  the  carriage  of  traffic  that  portion  of  its 
line  of  railway  near  St.  Boniface,  on  the  St.  Lawrence  Suhdivision,  mileage 
87-6  to  91-6  from  Quebec,  through  the  Parishes  of  St.  Boniface  and  St.  Flore, 
in  the  County  .of  Shawinigan  and  Province  of  Quebec. 

File  No.  30246.16 

Tuesday,  the  21st  day  of  February,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,  Chief  Commissioner. 

A.  C.  BoYCE,  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

Upon  the  report  and  recommendation  of  the  Assistant  Chief  Engineer  of  the 
Board,  concurred  in  by  its  Chief  Engineer,  and  the  filing  of  the  necessary  affidavit, — 

The  Board  orders:  That  the  applicant  company  be,  and  it  is  hereby,  authorized 
to  open  for  the  carriage  of  traffic  that  i)ortion  of  its  line  of  railway  near  St.  Boniface, 
on  the  St.  Lawrence  Subdivision,  mileage  ST-6  to  91-6  from  Quebec,  through  the 
parislies  of  St.  Jjoniface  and  St.  Flore,  in  tlie  county  of  Sluuvini;;.:in  and  province  of 

Ql]f'bc('. 

F.  B.  CARVELL, 

Chief  Comfnissioner. 
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ORDER  X(».  :]21T4 

In  thp  matter  of  the  Order  of  the  Board  Xo.  31 1^61 ,  dated  September  1,  1021 ,  requiring, 
inter  alia,  that  a  caretal'er  agent  be  maintained  at  Amazon  Station,  Sasl-atche- 
wan;  and  the  application  of  the  Canadian  Pacific  Raihray  Company  for  an 
Order  amending  the  said  Order  311^61  to  provide-  for  the  apportionment  of  a 
caretal-er. 

File   No.  4205-177. 

Thursday,  the  2nd  day  of  March,  A.D.  1922. 

Hon.  F.  B.  Carvell,  K.C.,    Chief  Commissioner. 
A.  C.  BoYCE,  K.C.,  Commissioner. 

Upon  reading  w-liat  is  alleged  in  support  of  the  application, — 

The  Board  orders:  That  the  said  Order  ^o.  31461,  dated  September  1,  1921,  be 

amended   by   striking   out  paragraph   2   thereof   and   substituting   the  following, 

namely : — - 

"2.  That  a  caretaker  be  maintained  at  the  said  station,  to  see  that  the 
station  building  is  kept  clean,  and  when  necessary  heated  and  lighted  for  the 
accommodation  of  passengers  on  the  arrival  and  departure  of  trains,  and  to 
take  care  of  L.C.L.  freight  and  express  shipments." 

F.  B.  CARVELL, 

C  hief   Co  mill  i-ssion  er. 


ORDER  NO.  .321815 


In  the  matter  of  the  application  of  the  Telhwa  District  Board  of  Trade  for  an  Order 
directing  the  Canadian  National  Railways  to  construct  a  suitable  station  at 
Tell-wa,  in  the  Province  of  British  Columbia. 

File  Xo.  22258 

Thursday,  the  2nd  Day  of  March,  A.D.,  1922. 

Hon.  F.  B.  Carvell^  K.C,  Chief  Commissioner. 
S.  J.  McLean,  Assistant  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner. 
J.  G.  Rutherford,  C.M.G.,  Commissioner. 
C.  Lawrence,  Conunissioner. 

Upon  reading  the  application  and  what  is  alleged  in  support  thereof  and  on 
behalf  of  the  Canadian  National  Raihvays, — 

The  Board  Orders:  That  the  Canadian  National  Railways  erect  a  Standard  No. 
Al  station  building  at  Telkwa,  in  the  Province  of  British  Columbia;  the  work  to  be 
completed  by  the  1st  day  of  November,  1922. 

F.  B.  CARVELL, 

Chief  Commissioner. 
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GENERAL  ORDER  No.  359 

hi  tlip  matter  of  the  General  Order  of  the  Board  No.  355,  dated  January  5,  1902,' 
defining  the  duties  of  a  ''caretaker  agent." 

File  No.  4205-7 

Thursday  ^  the  2nd  day  of  Marck  A.D.,  1922. 

Hon.  F.  B.  Carvell,  K.C.,    Chief  Commissioner. 

S.  J.  McLean,,  Assistant  Chief  Commissioner. 

A.  C.  BoYCE^  K.C.,  Commissioner. 

J.  G.  Rutherford,  C.M.G.,  Commissioner. 

C.  Lawrence,  Commissioner. 

The  Board  orders:  That  the  said  General  Order  No.  355,  dated  January  5,  1922, 
be,  and  it  is  hereby,  rescinded. 

F.  B.  CARVELL, 

Chief  Commissioner. 


ORDER  NO.  32188 

In  the  matter  of  the  Order  of  the  Board  No.  31981^,  dated  January  5,  1922,  directing 
the  Canadian  National  Railways  to  appoint  a  caretaker  agent  alt  Peesane,. 
Saskatchewan. 

File  No.  4205.210 

Monday,  the  6th  day  of  March,  A.D.,  1922. 

Hon.  F.  B.  Carvell,  K.C,  Chief  Commissioner. 
A.  C.  BoYCE,  K.C,  Commissioner, 

Upon  reading  what  is  filed  on  behalf  of  the  Canadian  National  Hailways, — 

The  Board  Orders:  1.  That  the  said  Order  No.  31984,  dated  January  5,  1922,  be, 
and  it  is  hereby,  rescinded. 

2.  That  the  Canadian  National  Railways  be,  and  they  are  hereby,  directed  to 
appoint  a  caretaker  at  Peesane,  in  the  Province  of  Saskatchewan,  to  see  that  the 
station  is  kept  clean,  and,  when  necessary,  heated  and  lighted  for  the  accommodation 
of  passenger  on  the  arrival  and  departure  of  trains,  and  to  take  care  of  L.C.L.  freight 
and  express  shipments. 

3.  That  the  telephone  service  now  installed  between  Crooked  River  and  Peesane 
be  maintained  by  the  Canadian  National  Railways. 

F.  B.  CARVELL, 

Chief  Commissioner. 


Cm 
O 


o 


CD 
H 
O 


O 

O 

-P 

Li 

o 

S3 

cd 

Li 


o 


o 
o 


1^ 

cd  05 

-p  ^ 

cd  o 

H  Li 

Sis 
cr:  o 

^  H 
O  •H 
L. 

•\  P4 

Id 

t>i3<  I 
7=1  O 

Ha  • 

H 

O 

> 


o  cd 

O  O  E-i 


University  of  Toronto 
Dbrary 


DO  NOT 

REMOVE 

THE 

CARD 

FROM 

THIS 

POCKET 


Acme  Library  Card  Pocket 
Under  Pat.  "Ref.  Index  FUe" 
Made  by  LIBRARY  BUREAU 


